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PREFACE  TO  FIRST  EDITION. 


If  my  experience  of  the  needs  of  a  practitioner  is  like  that 
of  others,  what  is  needed  in  a  book  of  practice  is  not  so  much  a 
survey  of  general  principles,  nor  a  compend  of  authorities,  as 
a  practical  statement  of  the  existing  powers  and  usages  of  the 
courts  in  each  of  the  various  stages  of  litigation. 

My  object  in  this  work  has  therefore  been  to  exhibit  the  powers 
of  the  court  (common  law,  equitable,  and  statutory),  as  tbey  are 
seen,  so  to  speak,  in  motion,  in  the  actual  litigation  of  to-day. 

This  purpose,  it  has  seemed  to  me,  may  be  best  accomplished 
by  a  Collection  of  Forms,  with  practical  explanations  and  sugges- 
tions. The  old  formal  technicalities  of  common  law  and  equity 
practice  having  been  abolished,  there  is  little  left  in  a  well  drawfi 
Form  but  the  very  substance  and  shape  of  the  remedy ;  and, 
therefore,  I  believe  that  the  best  method  of  explaining  the  prac- 
tice, with  clearness  and  precision,  is  to  dissect  out  and  hold  up 
to  view,  as  I  here  have  done,  the  actual  proceeding  itself. 

The  Forms  here  given,  almost  without  exception,  have  been 
drawn  from  precedents  which  have  stood  the  test  of  actual  prac- 
tice. As  the  period  during  which  these  precedents  have  been 
accumulated  is  a  long  one,  they  have  been  freely  modified  for  this 
publication  in  view  of  the  present  statutes,  rules,  and  usages; 
have  been  systematically  revised  for  conciseness  and  accuracy 
of  expression;  and,  wherever  the  combination  of  several  Forms 
in  one,  by  the  use  of  alternative  clauses,  seemed  to  promise  greater 
usefulness,  convenience,  or  suggestiveness  to  the  practitioner, 
space  has  been  gained  by  thus  consolidating  them. 

The  limits  prescribed  for  this  work  have  not  permitted  the 
treatment  of  Pleading  any  further  than  practice  in  respect  to  it 
is  expressly  regulated  by  the  Codes  of  Procedure.  The  same 
principles  of  treatment  will  lead  to  a  somewhat  different  method 
in  dealing  with  the  principles  of  Pleading.  The  practitioner 
must  usually  determine  the  frame  and  policy  of  his  pleading 
before  commencing  his  action  or  defense ;  and  the  principles  which 
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guide  him  in  so  doing  are  better  understood  when  considered  m 
connection  with  causes  of  action  and  defenses,  than  as  connected 
with  practice.  It  is,  therefore,  my  purpose  to  treat  the  subject 
of  Pleading  separately. 

In  respect  to  arrangement,  the  reader  will  at  once  see  that 
practical  order  has  been  preferred  to  philosophic  classification. 
In  this  work,  as  in  Teial  Evidence  and  the  Teial  Brief,  I 
assume  that  the  reader  is  familiar  with  the  general  principles 
of  practice,  and  is  concerned  with  their  application.  Hence, 
after  explaining  those  instruments  common  to  all  stages  of  an 
action,  I  have  delineated  the  successive  steps  in  a  suit,  from 
the  things  which  may  be  done  before  commencing  it,  to  the  final 
satisfaction  of  judgment,  in  the  order  in  which  they  occur,  so 
that  the  practitioner  may  have  in  view  each  remedy  at  the  earli- 
est point  at  which  it  can  be  invoked.  Doubtless  it  is  far  easier, 
and  theoretically  more  satisfactory,  to  collect  the  authorities  on 
edi^h  class  of  applications  to  the  court,  and  treat  the  whole  of 
each  class  as  a  subject  by  itself;  but  in  fact,  the  rules  which  gov- 
ern us  in  practice  vary,  in  no  small  degree,  with  the  stage  of 
the  action  in  which  the  application  is  made.  The  great  source 
of  uncertainty  as  to  what  is  the  law,  is  too  broad  generalization. 
It  seems  wise,  in  such  a  work  as  this,  to  aim  at  accurate  delinea- 
tion of  existing  practice,  and  to  confine  the  discussion  of  scien- 
tific classification  and  theoretic  consistency  to  the  place  they  must 
always  occupy  before  the  courts,  as  materials  for  argument.  It 
is  only  by  pursuing  the  existing  rules  into  all  their  details, 
notwithstanding  occasional  lack  of  consistency  or  harmony,  that 
we  can  be  enabled  intelligently  and  wisely  to  criticise  and  remedy 
those  defects.* 


*  To  illustrate  this,  those  who  have  treated  Examination  lefore  Trial  as 
a  subject  by  itself,  and  Discovery  and  Inspection  as  another  —  each  under 
separate  and  purely  theoretic  analyses  —  have  commonly  regarded  them  as 
incongruous  if  not  incompatible;  and  upon  this  theory  the  courts  have  often 
refused  to  allow  both  together.  But  when,  without  attempting  to  gener- 
alize a  separate  set  of  rules  for  each,  we  consider  each  in  its  actual  details 
in  litigated  practice,  we  find  that  Examination  of  a  party  to  enable  one  to 
plead,  and  Discover}/  to  enable  one  to  plead,  have  more  in  common  with  each 
other  than  either  has  respectively  with  Examination  or  Discovery,  after  issue 
to  enable  one  to  go  to  trial.  The  subjects  of  Amendment,  Changes  of  Par- 
ties, and  many  others,  are,  in  like  manner,  only  to  be  understood  by  lookino'. 
at  them  in  their  actual  connection  with  the  action,  and  limiting  our  deduct 
tion  of  the  rules  concerning  them,  with  constant  view  to  the  particular  object 
of  the  proceeding  in  question. 
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To  each  stage  of  actidii  thus  successively  reviewed,  concise 
statements  of  the  practice  are  prefixed,  supported  by  a  selection 
of  cases  from  the  reports.  Obsolete  and  unsound  cases  are  gen- 
erally unnoticed;  but  where  it  has  seemed  that  the  question  is 
debatable,  or  a  contrary  authority  would  be  a  tiseful  warning 
against  assuming  too  much,  reference  is  made  to  adverse  opinion. 

The  reader  will  see  from  the  very  wide  selection  of  authorities 
that  the  work  is  not  a  local  one.  I  have  sought  to  represent  truly 
the  spirit  and  substance  of  what  is  known  as  the  Code  Practice 
throughout  the  country;  and  have  constantly  dra-wn  from  com- 
mon law  and  equity  authorities  and  precedents,  wherever  the 
substance  of  procedure  is  the  same.  The  New  Procedure  is  a 
part  of  the  spirit  of  the  age;  and  those  States  which  have  not 
formally  adopted  any  systematic  statement  of  its  rules,  such  as 
is  known  as  "  the  Code,"  are  steadily  advancing  in  the  introduc- 
tion of  its  essential  principles. 

But  although  this  work  is  therefore  a  general  one,  I  believe 
that  no  accuracy  can  be  had  in  law  without  being  accurate  for 
some  particular  State.  A  work  Avhich  is  complete  and  accurate 
for  one  State  is  more  likely  to  be  useful  in  others.  One  which 
is  not  measurably  accurate  in  detail  for  any  particular  jurisdic- 
tion cannot  be  accurate  in  general,  nor  a  safe  guide  any  where. 
I  have,  therefore,  upon  matters  of  technical  detail,  endeavored  to 
state  the  practice  under  the  law  of  New  York  with  accuracy  and 
precision ;  while  I  have  consulted  as  far  as  possible,  also,  the 
law  of  procedure  in  other  States,  and  have  given  authorities  from 
them  all. 

I  desire  to  ackijowledge  my  indebtedness  to  StrMNEB  B.  Stiles, 
Esq.,  for  able  assistance  in  the  execution  of  this  work. 

AUSTIN   ABBOTl'. 
New  Yoek,  May,  1887. 


NOTE    TO    THE    STUDENT   AND    BEGINNER    IN    PRACTICE. 

As  these  Volumes  will  probably  fall  into  the  hands  of  many 
who  are  on  the  threshold  of  practice,  it  may  be  well  to  suggest 
the  advantage  they  vidll  find  in  reading  first  the  text  of  Chapter 
JV  on  Plaintiff's  Proceedings  Touching  Jurisdiction;  then  the 
Article   on   Petitions,   with    especial    reference    to    the   contrast 
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between  original  petitions  and  a,ction=.  After  this,  the  explana- 
tions in  Chapter  I,  as  to  Common  Forras.  will  be  better  under- 
stood. These  are  arranged  in  the  ■''<-'•  i.  Jst  convenient  for  ready 
reference  in  practice;  but  the  beginner  who  reads  them  may 
find  it  preferable  to  take,  first,  Motions,  then  Affidavits;  then 
ISTotiees,  Indorsements,  Service,  and  Admissions;  then  Orders, 
Tiling,  and  Amendment;  and  afterward  the  other  topics  of  the 
Chapter  in  any  order. 


PREFACE  TO  SECOND  EDITION. 


No  apology  is  necessary  upon  the  appearance  of  a  second  edition 
of  a  work  on  Practice,  -when  a  period  of  twenty  years  intervenes 
since  the  prior  edition.  It  is  inevitable  that  during  such  a  period 
much  will  have  been  done,  by  means  of  statute  and  decision,  to 
extend  and  modify  the  earlier  practice. 

The  last  two  decades  have  witnessed  no  upheaval  in  our  pro- 
cedure —  and  the  important  function  of  the  author  of  the  present 
edition  has  been  to  seek  through  the  intervening  years  for  the 
trend  of  statute  and  decision  in  effecting  changes,  or  providing 
new  remedies,  or  adding  new  requirements.  The  creation  of  the 
Appellate  Division  and  the  Appellate  Term,  and  the  restriction 
upon  the  jurisdiction  of  the  Court  of  Appeals,  have  resulted  in 
much  that  is  constructive,  as  well  as  destructive,  on  the  subject 
of  Appeals,  as  treated  in  the  first  edition.  The  abolishing  of 
the  superior  city  courts  has,  however,  left  scarcely  a  vestige  of 
change  in  procedure. 

Some  absolutely  new  remedies  have  been  created  —  notably, 
Physical  Examination  in  an  Action  for  Personal  Injuries,  Special 
Execution  upon  Judgment  for  Necessaries,  Certification  of  Ques- 
tions for  Review  on  Appeal  —  while  many  subjects  have  been 
modified  in  important  particulars  —  notably,  Form  of  Judge's 
Decision  and  Referee's  Report,  Divorce,  Attachment,  Deposition 
under  Commission  from  Foreign  State,  etc. 

It  has  been  the  effort  of  the  present  author  to  continue  un- 
changed the  characteristic  arrangement  of  the  first  edition,  with 
which  the  profession  is  familiar,  and  to  retain  so  much  of  the 
original  text  as  continues  to  correctly  present  the  existing  prac- 
tice, with  references  to  the  latest  authorities.  Every  portion  of 
ihe  work  has  been  subjected  to  careful  revision,  and  several 
hundred  peges  of  text  and  Forms  have  been  added.  It  is  hoped 
that  the  present  edition  may  be  worthy  of  a  continuance  of  the 
same  favor  which  has  been  accorded  to  the  original  work. 
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It  is  believed  that  a  word  of  caution  ir  the  use  of  the  volttmes 
may  be  advantageously  added :  the  Forms  are  so  numerous  that  no 
index  of  reasonable  proportions  can  be  prepared  which  will  en- 
able each  particular  Form  to  be  instantly  accessible;  a  few 
moments  spent  in  examining  the  Forms  presented  in  a  single  group 
(or  in  examining  the  lists  of  Forms  which  immediately  precede 
each  section)  may  be  essential  to  enable  the  practitioner  to  find 

the  desired  precedent. 

CARLOS  C.  ALDEN. 
BtrrFAio,  February,  1907. 
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COMMON    FOEMS. 

[Note. —  It  does  not  appear  necessary  to  repeat  throughout  this  work  the 
more  familiar  formulae  which  are  common  to  a  great  variety  of  proceedings, 
and  with  which  every  practitioner  may  be  presumed  to  be  conversant;  but 
inattention  to  the  requisites  of  these  common  forms  is  nevertheless  so  frequent 
a  cause  of  slips  in  practice  that  many  readers  will  find  it  useful  to  give  some 
systematic  attention  to  them.  They  are  therefore  given  here  with  some  ex- 
planations, by  way  of  introduction  and  in  subsequent  chapters  will  be  often 
referred  to  without  occupying  space  to  reproduce  them.] 
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-s  ABBOTT  S  PEACTICE  AND  POEMS. 

AETICLE  I. 

Acknowledgments  and  Peoofs.* 

Any  -written  instrument,  except  a  promissory  note,  a  bill  of 
exchange,  or  a  last  will  and  testament,  when  acknowledged  or 
proved  and  certified  so  as  to  entitle  it,  if  a  conveyance,  to  be 
recorded  in  the  county  where  it  is  offered,  is  receivable  in  evi- 
dence without  further  proof .^ 

The  certificate  raises  a  presumption  of  due  execution,  but  this 
is  not  conclusive;^  and  if  it  appears  that  the  subscribing  witness 
making  proof  of  execution  was  interested  or  incompetent,  the  in- 
strument will  not  be  received  .until  established  by  other  competent 
proof.* 

A  certificate  of  acknowledgment  before  a  commissioner  of 
deeds,  justice  of  the  peace,  or  notary  public,  has  no  effect  outside 
of  the  city  or  the  county  of  the  officer's  residence,  unless  the 
county  clerk's  certificate  to  officer's  authority  and  signature  is  also 
attached.* 

The  acknowledgment  or  proof  may  be  made  at  any  time  after 
execution,  if  before  instrument  is  offered  in  evidence.® 

An  attorney  in  an  action  cannot  take  an  acknowledgment  to 
be  used  therein,  nor  can  a  party  to  an  instrument  take  the  acknowl- 
edgment of  another  party;  but  relationship  between  party  and 
officer  does  not  disqualify.® 

a  The  practitioner  will  notice  that  much  of  the  text  upon  this  subject,  and 
upon  the  succeeding  subject  of  affidavits,  appearing  in  the  first  edition,  has 
been  omitted.  The  matter  omitted  consists,  however,  of  propositions  so  well 
understood  as  to  be  considered  of  but  little  present  utility — while  the  saving 
of  the  space  for  other  more  essential  additions  to  text  and  forms  has  been 
advantageous. 

1  N.  Y.  Code  Civ.  Pro.,  §§  935,  937.  An  instrument  is  not  "  duly  acknowl- 
edged "  unless  there  is,  besides  the  oral  acknowledgment,  a  written  certifi- 
cate thereof.     Rogers  r.  Pell,  154  N.  Y.  518. 

2  Uvalde  Asphalt  Paving  Co.  i\  New  York,  99  App.  Div.  327,  91  N.  Y.  Supp. 
131  (holding  that  the  presumption  of  due  execution  must  be  weighed  against 
any  evidence  given  to  rebut  it ) .  " 

3  N.  Y.  Code  Civ.  Pro.,  §  936 ;  McKay  v.  Lasher,  121  N.  Y   477 

4  Real  Property  Law  (L.  1896,  c.  547),  §  259.  By  special'  act  notaries  in 
New  York  county,  and  counties  adjoining,  may  extend  their  authoritv  over 
the  adjoining  counties.  ■' 

SHolbrook  v.  N.  J.  Zinc  Co.,  57  N.  Y.  616;  Wetterer  v.  Soubimii,  99 
Misc.  739,  49  N.  Y.  Supp.  1043.  (=ouDirous,   ii 

6  Bliss  V.  Molter,  8  Abb.  N.  C.   (N.  Y.)   241;  Armstrong  v    Comha    is    a 
Div.   246,   44  N.  Y.   Supp.   171;    Lynch  v.   Livingston,   6   n'  Y    42?     -p^f' 
ex  rel.   Erie  R.   Co.   v.   Board  R.  R.   Com'rs,   105   App.   Div.   273     93  %?°V 
Supp.  584.  '      "'    -N.    Y. 
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FORMS. 


Certificate  of  acknowledgment  of 
individual,  taken  within  the 
State  (under  N.  Y.  Statutes). 

—  by  corporation. 

—  by  partner,  on  behalf  of  firm. 

—  by  executor,  trustee,  or  other 
representative. 

—  by  attorney  in  fact. 
Certificate  of  proof  by  subscribing 

witness,  within  the  State  (under 
N.  Y.  Statutes.) 
7  Certificate  of  acknowledgment,  or 
proof,  in  another  State  before  a 


commissioner  of  deeds  for  New 
York. 

8  Certificate  of  acknowledgment  be- 

fore U.  S.  consular  agent. 

9  Certificate  of  authority  of  officer 

of  another  State  taking  ac- 
knowledgment or  proof  by  vir- 
tue of  the  laws  of  his  residence 
(under  N.  Y.  Statutes.) 
10  Certificate  of  acknowledgment  be- 
fore judge  of  court  of  record  in 
Canada  (under  N.  Y.  Statutes.) 


FORM  No.  1. 

Certificate  of  acknowledgment  of  individual,  taken  within  the  State.     (Under 

N.  y.  Statutes.)7 


State  of  E"ew  Toek, 
County  of  , 


ss.: 


On  this  day  of  ,  19       ,  before  me  personally 

came*  A.  B.  [C.  D.  and  E.  F.],  to  me  known  and  known  to  me  to 
be  the  person  [ovj  persons,  or,  one  of  the  persons]  described  in  and 
who  executed  ®  the  within  \_orj  above,  or,  annexed]  ■"*  instrument,^'^ 
and  acknowledged  to  me  that  he  [^or,  if  more  than  one  achnowl- 
edge,  severally  acknowledged  to  me  that  they]  executed  the  same. 

[Signature  and  office  of  officer  taking  acknowledgment.'] 


7  The  form  of  this  certificate,  while 
substantially  similar  in  the  various 
jurisdictions,  should  not  be  used  in 
other  States  without  reference  to 
local  statutes.  See,  for  N.  Y.,  Jack- 
son V.  Seeber,  50  Misc.  479. 

8  See  notes  to  Form  14.  In  Rogers 
V.  Pell,  47  App.  Div.  240,  62  N.  Y. 
Supp.  92;  aff'd,  168  N.  Y.  587,  it  was 
held  that  oral  evidence  is  competent 
to  show,  that  the  acknowledgment  was 
taken  in  a  different  venue. 

9  The  notary  must  certify  to  his 
knowledge  of  the  identity  of  the  per- 
son appearing  with  that  of  the  per- 
son who  is  described  in  and  who  exe- 
cuted the  instrument.  See  Carolan  v. 
Yoran,  104  App.  Div.  489,  93  N.  Y. 
Supp.  935    (and  cas.  cited). 


10  This  certificate  need  not  be  writ- 
ten upon  but  may  be  attached  to  the 
acknowledged  instrument.  Real 
Property  Law  (L.  1896,  c.  547), 
§  255. 

11 A  certificate  is  fatally  defective 
which  fails  to  show  that  the  notary 
knew  the  person  appearing  to  be  the 
one  described  in  and  executing  the 
instrument.  Freedman  v.  Oppen- 
heim,  80  App.  Div.  487,  81  N.  Y. 
Supp.  810;  Paolillo  v.  Faber,  56  App. 
Div.  241,  67  N.  Y.  Supp.  638. 

Where  the  party  used  the  initial 
only  of  his  Christian  name  when  sign- 
ing the  instrument,  the  fact  that  his 
name  was  written  in  full  in  the  cer- 
tificate of  acknowledgment  was  held 
immaterial.  Paxton  v.  Ross,  89  Iowa, 
661. 
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FORM  No.  2. 
Certificate  of  acknowledgment  by  Corporation.12 

State  op  IN'e-w  Yoek, 


County  of  '' 

On  the  day  of  ,  in  the  year  19       ,  before  me 

personally  came  A.  B.,  to  me  Imown/^  who,  being  by  me  duly 
sworn  did  depose  and  say  that  he  resided  in  ;  that  he 

is  the  [president  or  other  officer^  of  the  [name  of  corporaiiori],  the 
corporation  described  in,  and  which  executed  the  above  instru- 
ment ;  that  he  knew  the  seal  of  said  corporation ;  that  the  seal  af- 
fixed to  said  instrument  was  said  corporate  seal;  that  it  was  so 
afiixed  by  order  of  the  board  of  directors  of  the  said  corpora- 
tion, and  that  he  signed  his  name  thereto  by  like  order. 

[Signature  and  office  of  officer  taking  acknowledgment,^ 

FORM  No.  3. 
Certificate  of  acknowledgment  of  partner,  on  behalf  of  firm.i* 

[Sustained  in  Klumpp  v.  Gardner^  114  N.  Y.  153. J 

[Venue,  as  'before.'] 

On  this  day  of  ,  19       ,  before  me  personally 

came  A.  B.,  a  member  of  the  firm  of  B.  &  C,  described  in  the 
foregoing  instrument,  to  me  known,  and  known  to  me  to  be  a 
member  of  the  said  firm,  and  the  person  who  executed  the  said 
instrument,  and  acknowledged  to  me  that  he  executed  the  same 
on  behalf  of  said  firm.-^^ 

[Signature  and  title  of  officer. '\ 


12  N.  Y.  Laws  of  1896.  c.  547,  to  act  for  the  firm  does  not  spring 
§  258   (Real  Property  Law)  from    the    partnership    relation,    but 

13  In  Rogers  1;.  Pell,  47  App.  Div.  from  express  authorization  froi  the 
240,  62  N.  Y.  Supp.  92;  aif'd,  168  N.  other  partners;  e.  g.,  the  makScr  of 
Y.  587,  a  failure  to  certify  to  per-  a  general  assignment  for  the  benefit 
sonal  knowledge  was  held  not  to  of  creditors,  there  may  be  added 
vitiate  certificate  under  statutes  as  "and  under  and  in  pursuance  of 
then  existing.  authority  given   bv  thp   Tr,ov„i,„,„   „* 

14  The  certificate  should  show  by  said  firm."  See  Hooper  ^ifofn;! 
which  member  of  the  firm  the  signa-  118  N.  Y.  413.  But  such  a  stat  t 
ture  was  made  and  acknowledged.  of  authority  was  eonqirloi-o,i  tement 
Sloan  V.  Owens,  etc.,  Machine  Co.,  70  sary  in  National  Banl  „?  ™neces- 
Mo.  206.  Scriven,  63  Hun,  375,  18  N   Y   ^L^" 

15  Where    the    partner's    authority  277.  ° -l-^i.  i:.  bupp. 
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FOEM  No.  4. 
Certificate  of  acknowledgment  by  executor,  trustee,  or  other  representative. 

State  of  New  Yoek^  1 
County  of  ,J**'"' 

On  this  day  of  ,  19       ,  before  me  personally 

came  A.  B.  [state  representative  character,  as,  executor  of  the 
last  will  and  testament  of  M.  N.,  deceased],  to  me  known,  and 
known  to  me  to  be  the  person  described  in,  and  who  executed  the 
foregoing  instrument,  and  acknowledged  to  me  that  he  executed 
the  same  as  such  [executor]  aforesaid. 

[Signature  and  title  of  officer.] 

FORM  No.   5. 
Certificate  of  acknowledgment  of  attorney  in  fact.is 
[Venue,  as  in  Form  No.  l.J 

On  this  day  of  ,  19       ,  before  me  personally 

came  A.  B.,  attorney  in  fact  for  0.  D.,  the  person  described  in 
the  annexed  instrument,  said  A.  B.  being  to  me  known,  and  known 
to  me  to  be  the  person  who  executed  said  annexed  instrument," 
and  acknowledged  to  me  that  he  executed  the  same  on  behalf  of 
said  C.  D.  and  as  his  attorney  in  fact. 

FORM  No.  6. 

Certificate  of  proof  by  subscribing  witness,  within  the  State.is    (Under  N.  Y. 

Statutes.) 

[Venue,  as  in  Form  No.  l.J 

On  this  day  of  ,  19       ,  before  me  personally 

came*  G.  H.,  the  subscribing  witness  to  the  above   [or,  within, 

ISA  general  authority  given  to  an  Comrs.,  75  App.  Div.  106,  77  N.  Y. 

attorney  in  fact  to  execute  an  instru-  Supp.  380.     That  he  cannot  be  a  sub- 

ment   implies   authority  to   aclvnowl-  scribing  witness  unless  authorized  by 

edge  it.     Lowenstein  v.  Plaurand,  11  statute  was  held  in  Coleman  v.  State, 

Hun  (N.  Y.),  399.  79  Ala.  49,  and  Townsend  v.  Downer, 

17  Where    the    instrument    is    exe-  27  Vt.  119. 

cuted  by  the  attorney  in  fact  of  the  The  subscribing  witness  must  state 

party,    lawfully   autnorized,    the   at-  and    the    certificate    must    show   his 

torney    is    the    party    executing    the  residence,  and  that  he  knew  the  per- 

same,   who,  may   make   the   aeknowl-  son    described    in   and   who   executed 

edgment.     Lovett  r.  Steam  Saw  Mill  the  instrument.     Real  Property  Law 

Ass'n.,  6  Paige  (N.  Y.),  54.  (L-  1896,  c.  547),  §§  253,  255;  Irving 

ISA  party  to  the  instrument  can-  v.  Canipbell;  121  N.  Y.  353. 
not,  without  also  signing  at  the  time  A  form  of  _  certificate  of  proof  by 
as  a  subscribing  witness,  make  proof  subscribing  witness  under  laws  exist- 
as  such  to  the  execution  of  the  in-  ing  in  1828  is  examined  in  Trustees, 
strument  by  other  parties.  People  em  etc.  v.  McKechnie,  90  N.  Y.  618,  and 
rel  L.  I.  R.  R.  Co.  r.  Board  of  R.  R.  considered  sufficient. 
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or,  annexed]  instrument,  with  whom  I  am  personally  acquainted, 
who,  being  by  me  duly  sworn  [or,  affirmed],^®  did  depose  and  say: 
that' he  resides  in  the  city  of  in  the  State  of  ! 

that  he  Imew  A.  B.,  the  person  {or,  one  of  the  persons — or,  A. 
B.  and  C.  D.,  the  persons]  described  in  and  who  executed  the 
above  [or,  within — or,  annexed]  instrument,  and  that  he  saw 
said  A.  B.  [or,  A.  B.  and  C.  D.]  execute  the  same,^''  and  that  said 
A.  B. — or,  A.  B.  and.  C.  D.,  respectively,  each  for  himself— 
acknowledged  to  said  deponent,  that  he  executed  the  same,  and 
that  said  deponent  at  the  same  time  subscribed  his  name  as  a 
witness  thereto.^^ 

[Signature  of  officer  and  title.] 

FORM  No.  7. 

Certificate  of  acknowledgment  or  proof  in  another  State  before  a  Commissioner 
of  deeds  for  New  York.22 

State  01"  ,  "| 

County  of  ,  >ss.: 

City  [or.  Town]  of  ,  J 

[Continue  as  in  previous  Forms.'] 

[Signature,  title,  and  official  seal.] 

FORM  No.  8. 

Certificate  of  acknowledgment  before  United  States  consular  agent.     (Under 
N.  y.  Statutes.)  23 

[Venue,  including  country,  and  city  of  consul's  official  residence.] 

On  this  day  of  19       ,  before  me,  A.  B.,  Con- 

sular Agent  of  the  United  States  of  America,  in  and  for  said 

19  The  certificate  must  show  that  22  This  certificate  must  state  the 
the  subscribing  witness  was  sworn,  or  town  and  county,  or  the  city,  in  which 
affirmed.  Mclntyre  1).  Kamm,  12  the  acknowledgment  or  proof  was 
Oreg.  253.  taken,    and    must   have    his    seal    of 

20  The  witness  must  swear  that  he  office  affixed.  Real  Property  Law  (L. 
saw   the    signing.      Sehafier    v.    Em-  1896,  c.  547),  §§  256,  257. 

mons,   103  App.  Div.  399.  92  N.  Y.  A  certificate  from  the  N.  Y.  Secre- 

Supp.  993.  tary  of  State  must  be  obtained,  show- 

21  Mere  identity  of  name  between  ing  authority  of  commissioner,  etc. 
the  signature  of  the  subscribing  wit-  Id.,  §   260. 

ness  and  the  person  making  the  proof  23  Real  Property  Law   (L.  1896,  c. 

will  not  obviate  a  failure  to  certify  547),  §250.     The  form  as  given  above 

that  the  person  appearing  before  the  is  sustained  in  Jordan  v.  Underbill, 

officer  was,  or  stated  he  was,  the  sub-  91  App.  Div.  124,  86  N.  Y.  Supp.  620. 
scribing  witness.     Gillett  17.  Stanley, 
1  Hill  (N.  Y.),  121. 


COMMOW  FOEMS. I.    ACKNOWLEDGMENTS.  7 

[city  or  locality  of  appointment],  residing  within  said  [coun- 
try], personally  appeared  [continue  as  in  ordinary  acknowledg- 
ment,] 

[Signature  and  official  title.] 

FORM   No.   9. 

Certificate  of  authority  of  officer  of  another  State  taking  acknowledgment  or 
proof  by  virtue  of  the  laws  of  his  residence.     (Under  W.  Y.  Statutes.)24 

[Venue.] 

I  [name],  the  [official  title,  as  Clerk,  or,  Prothonotary]  of  the 
county  of  ,  in  the  State  of  [or,  if  clerk  of  a 

court,  substitute,  clerk  of  the  court,  a  court  of  record  of  said  county 
having  by  law  a  seal],  do  hereby  certify  that  M.  IST.,  the  officer  cer- 
tifying the  foregoing  certificate  of  acknowledgment  [or,  proof], 
was  at  the  time  of  taking  such  acknowledgment  [or,  proof]  a 
[official  position]  in  and  for  the  said  county,  and  a  resident  thereof 
and  duly  authorized  by  the  laws  of  this  State  to  take  the  acknowl- 
edgment or  proof  of  deeds  to  be  recorded  in  this  State  f^  that  I 
am  well  acquainted  with  the  handwriting  of  said  M.  N.,^^  and 
verily  believe  that  the  signature  to  said  certificate  of  acknowledg- 
ment [or,  proof]  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my 

[Official  Seal.]      hand  and  affixed  my  official  seal  [or,  the  seal 

of  said  court  (or,  county)],  this  day  of 

[Signature  and  official  title.] 

2*Eeal  Property  Law   (L.  1896,  c.  Turtle,   31   App.   Div.   49,   52   N.   Y. 

547),   §§   260,   261.     A  certificate  of  Supp.  857,  5  Anno.  Cas.  372;  Levy  v. 

acknowledgment   will  be  received   as  Levy,  29  Misc.  374,  60  N.  Y.  Supp. 

proving   itself,   unless   a   statute   re-  425. 

quires    authentication.      St.   John   v.  26  Or,  "  that  I  have  compared  the 

Croel,  5  Hill   (N.  Y.),  573.  signature    to    the    foregoing   original 

25  This  clause  regarding  the  officer's  certificate  with  the  signature  of  said 

.luthority  will  be  necessary  whenever  M.  N.  deposited  in  my  office  by  him 

the  foreign  officer  taking  the  acknowl-  and  verily  believe,"  etc.    A  statement 

edgment  is  not  one  of  those  specifi-  that  it  "  purports  "  to  be  the  signa- 

eally  mentioned  in  section  249  of  the  ture    of    the    notary     is    insufficient. 

Real  Property  Law.     A  notary  public  Brown  v.  Stilwell,  1  N.  Y.  St.  Rep. 

is  not  so  mentioned,  and  his  authority  132. 
will    not    be    presumed.      Turtle    v. 
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FORM  Wo.  10. 

Certificate  to  acknowledgment  before  judge  of  court  of  record  in  Canada. 

(Under  N.  Y.  Statutes.)2i 

\_Venue.] 

1,  E.  S.,  the  clerk  of  the  Court  of  ,  a  court 

of  record  in  said  ,  in  the  Dominion  of  Canada,  do  hereby 

certify  that  said  court  is  an  existing  court  of  record  in  and  for 
said  ,  and  has  a  seal,  that  M.  IsT.,  before  whom  the  an- 

nexed [or,  foregoing]  acknowledg^ient  [or,  proof]  was  taken, 
was  at  the  time  of  the  taking  thereof  a  judge  of  said  court ;  that 
I  am  the  clerk  of  said  court,  and  am  well  acquainted  with  the 
handwriting  of  said  M.  N.,  and  verily  believe  his  signature  to 
the  said  certificate  of  acknowledgment  to  be  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my 

[Seal  of  Oourt.']    hand    and    affixed    the    seal    of   said    court, 
this  day  of  ,  19       . 

[Signature  and  official  iille.] 

27  Real  Property  Law   (L.  1896,  e.       statutes    in   Ross   u.    Wigg,    34    Hun 
547),  §  261.     Sustained  under  prior       (N.  Y.),   192. 


COMMON    FOEMS. II.    ADMISSIONS    OF   SEEVICE.  9 

AETICLE  II. 

Admissions  op  Seevice. 

[Admission  of  the  service  of  a  summons  is  subject  to  some  special  regula- 
tions which  are. stated  in  connection  with  that  subject.] 

FOEMS. 

11.  Full  admission.  13.  Admission  of  receipt  of  copy. 

12.  Admission   not   conceding  time- 

liness. 

FORM   No.    11. 
Full  aamission.28 

Due    and    timely    service    of    the    within  [or,    of    a 

of  which  the  within  is  a  copy],  is  hereby  admitted 
this  day  of  ,  19 

[Signature} 

Attorney  for 

[If  hy  a  person  who  is  not  an  attorney,  add  acknowledgment 
or  proof  of  genuineness.']  '■^^ 

FORM  No.  12. 

Admission  not  conceding  timeliness.so 

Service  this  day  of  ,   19     ,   of  the  within 

[or  of  a  of  which  the  within  is  a  copy],  is 

hereby  admitted. 

[Signature'] 

Attorney  for 

[Acknowledge,  if  need  he,  as  in  preceding  form.] 


28  A  mere  admission  of  service,  26  N.  Y.  Supp.  1039.  A  third  per- 
while  conceding  the  regularity  of  the  son's  affidavit  to  prove  genuineness 
mode  of  servicCj  does  not  concede  its  of  signature  of  a  party  is  without 
timeliness.  An  admission  of  "  due  effect,  as  such  a  method  of  proof  is 
service  "  implies  that  it  was  properly  not  recognized  by  statute.  Duclos  v. 
made,  and  in  time  to  sflve  the  party's  Benner,  6  N.  Y.  Supp.  293. 

legal  right.    Harmon  v.  Van  Ness,  56  The  court  assumes  to  take  judicial 

App.  Div.  160,  67  N.  Y.  Supp.  561 ;  notice  of  the  signatures  of  attorneys 

Talman  v.  Barnes,  12  Wend.   (N.  Y.)  in  the   cause.     Ripley  v.  Burgess,  2 

227;   Tudor  v.  Ebner,  109  App.  Div.  Hill    (N.  Y.),  360. 

521,  96  N.  Y.  Supp.  392.  30  Francis  v.  Sitts,  2  Hill   (N.  Y.), 

29  Matter  of  Stephani,  75  Hun,  188,  362. 
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FORM  No.  13. 
Admission  of  receipt  of  copy.31 

Copy     of     within     paper     received  ^^     this  day     of 

,  19       . 

[Signature] 

Attorney  for 

31  The  practice  has  become  a  very  32  This    form    leaves   the    attorney 

common  one  among  attorneys  to  affix  free  to  contest  the  regularity  of  mode 

an  impression  from  a  rubber  stamp  of  service.     Tudor  v.  Ebner,  109  App. 

in  lieu  of  a  pen-written  admission  of  Div.  521,  96  N.  Y.  Supp.  392.     But 

service.    When  the  attorney's  name  is  retaining  it  may  be  a  waiver  of  any 

stamped  upon  the  paper  as  well,  it  irregularity  in  both   mode  and  time 

is  valueless  as  an  admission   of  ser-  of  the  service.     Rogers  v.  Rockwood, 

vice,  no  presumption  of  genuineness  36   N.    Y.    St.    Rep.    919,    13    N.   Y. 

attaching  to  it.     The  practice  is  not  Supp.  939, 
to  be  commended. 


COMMOIT   FOEMS. III.    AFFIDAVITS.  11 

AETICLE  III. 

Affidavits. 

Facts  only  should  be  stated.  Oonclusions,  or  inferences, 
whether  of  fact  or  of  law,  drawn  by  the  affiant  from  undisclosed 
facts,  are  without  eflFect;  so,  when  the  facts  disclosed  will  not 
support  the  inferences  drawn  by  the  affiant,  the  inferences  will 
be  rejected  by  the  court.^' 

The  affiant  should  be  the  person  who  has  personal  knowledge 
of  the  fact  desired  to  be  established  by  the  affidavit,  and  failure 
to  present  his  affidavit  must  be  excused  by  showing  his  absence,  or 
other  adequate  reason.^* 

A  statement  of  fact  made  without  qualification  is  presumed  to 
be  made  on  knowledge.^'' 

A  statement  made  as  upon  affiant's  personal  knowledge,  where 
it  appears  from  the  character  of  the  fact  that  he  cannot  possess 
that  knowledge,  will  not  be  accepted  by  the  court  as  establishing 
that  fact.^« 

The  decisions  are  not  uniform  on  the  question  whether  a 
positive  statement  of  an  existing  fact,  on  personal  knowledge, 
will  be  received  as  establishing  that  fact,  from  an  affiant  who  does 
not  disclose  other  facts  from  which  an  inference  may  be  drawn 
that  he  possesses  personal  knowledge.^^ 

A  general  assertion  of  a  fact  in  an  affidavit  upon  information 

33  Powell  V.  Kane,  5  Paige  (N.  Y.),  265;  McCullough  v.  Aeby,  9  N.  Y.  Supp. 
361,  31  N.  Y.  St.  Eep.  125;  Mechanics,  etc.,  Bank  «;.Jl.oueheiin,  55  Hun,  396, 
8  N.  Y.  Supp.  520;  Hodgman  v.  Barker,  60  Hun,  156,  14  N.  Y.  Supp.  574; 
aff'd,  128  N.  Y.  601. 

34Pach  V.  Geoffroy,  65  Hun,  619,  19  N.  Y.  Supp.  583,  aff'd  143  N.  Y.  661; 
Steuben  Co.  Bank  v.  Alberger,  78  N.  Y.  252. 

35  Crowns  v.  Vail,  51  Hun,  204,  4  N.  Y.  Supp.  324. 

36  Thomas  v.  Dickinson,  11  N.  Y.  Supp.  436,  33  St.  Rep.  786;  Crowns  v. 
Vail,  supra. 

37  That  it  will,  see  Pierson  v.  Freeman,  77  N.  Y.  589 ;  Ladenburg  v.  Com. 
Bank,  5  App.  Div.  219,  39  N.  Y.  Supp.  119;  Lacker  v.  Dreher,  38  App.  Div. 
75,  55  N.  Y.  Supp.  979;  Wicker  v.  Elmira  Heights,  42  App.  Div.  426,  59  N.  Y. 
Supp.  130.  Contra,  Hoorman  v.  Climax  Cycle  Co.,  9  App.  Div.  579,  41  N.  Y. 
Supp.  710;  Tucker  v.  Goodsell  Co.,  14  App.  Div.  89,  43  N.  Y.  Supp.  460; 
Martin  v.  Aluminum  Plate  Co.,  44  App.  Div.  412,  60  N.  Y.  Supp.  1010;  com- 
pare Anthony  &  Co.  v.  Pox,  53  App.  Div.  200, 


12  Abbott's  peacticb  Ai!fD  forms. 

and  belief  proves  nothing;  an  averment  in  a  verified  pleading, 
made  upon  information  and  belief,  while  sufficient  as  an  allega- 
tion of  fact  for  the  purposes  of  pleading,  will  not  establish  the 
fact  when  the  pleading  is  used  as  an  afiidavit/^ 

It  is  absolutely  ineffectual  to  meet  a  positive  statement  of  a 
fact  in  an  affidavit  with  a  statement  in  the  replying  affidavit  that 
the  affiant  has  no  knowledge  or  information  sufficient  to  fornj  a 
belief  as  to  such  fact.^^ 

A  statement  of  fact  based  upon  information  and  belief  must 
disclose  the  sources  of  the  information  and  the  grounds  of  the 
belief,  and  a  judicial  question  is  presented  whether  such  infor- 
mation has  been  competently  obtained  by  the  affiant.*°  The  reason 
why  the  affidavit  of  the  one  having  personal  knowledge  is  not  pro- 
duced should  be  set  forth.*^ 

An  affidavit  in  an  action  cannot  be  taken  by  an  attorney  of 
record.*^ 

The  jurat  need  not  certify  that  the  affiant  was  known  to  the 
officer  as  the  person  described  in  and  who  made  the  affidavit.*^ 

An  affidavit  is  distinguishable  from  a  deposition  in  that  the 
former  is  the  voluntary  oath  of  a  person  taken  without  notice, 
and  the  latter  is  taken  under  interrogatories,  oral  or  written,  upon 
notice.** 


sSMowry  v.  Sanborn,  65  N.  Y.  581;  Rome,  W.  &  O.  R.  K.  Co.  v.  Rochester, 
46  Hun  (N.  Y.),  149;  Cupples  Env.  Co.  v.  Lackner,  99  App.  Div.  231,  90 
N.  Y.  Supp.  954. 

39  Simmons  v.  Craig,  137  N.  Y.  550,  50  St.  Rep.  212;  or  by  a  denial  upon 
information  and  belief  without  more.  Harris  v.  Taylor,  35  App  Div.  462, 
54  N.  Y.  Supp.  864. 

40Buell  V.  Van  Camp,  119  N.  Y.  160;  Murphy  v.  Jack,  142  id.  215.  In 
the  last  ease  the  court  refused  to  accept  a  statement  in  an  affidavit  based 
upon  the  affiant's  information  and  belief,  where  it  appeared  that  the  in- 
formation was  obtained  by  telephone,  and  affiant  did  not  swear  that  he  recog- 
nized the  voice  of  the  person  who  made  the  statement  to  him. 

In  Hawkins  v.  Pakas,  39  App.  Div.  506,  57  N.  Y.  Supp.  317,  it  was  held 
that  an  affidavit  taken  without  the  State,  and  not  certified  so  as  to  permit  it 
to  be  received  in  evidence,  may  be  considered  by  the  court  when  referred  to 
in  a  proper  affidavit  as  the  source  of  the  latter  affiant's  information 

41  Steuben  County  Bank  v.  Alberger,  78  N.  Y.  252;  Pach  v.  Geoffrov  65 
Hun  619,  19  N.  Y.  Supp.  583,  afif'd  143  N.  Y.  661.  ^eonroy,  do 

42  Kuh  V  Barnett,  57  Super  Ct.  234,  6  N.  Y.  Supp.  881.  Affidavits  prepara- 
tory to  suit  brought  are  not  withm  the  rule.  Vary  v.  Godfrey,  6  Cow  (NY) 
587.  A  counsel  in  the  cause  may  take  the  affidavit.  People  v  'siiallli-n',r 
2  Paige  (N.  Y),  326;  Willard  v.  Judd,  15  Johns.   (N  Y  )  531        '   °i'^'"''^' 

43  Ross  V.  Wigg,  34  Hun   (N.  Y.),  192. 
44Stimpsbn  v.  Brooks,  3  Blatchf.   (U.  S.)   456. 
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Poems. 


14  Commeneement    and    end    of    aiB- 

davit. 

15  Jurat,    where   the    deponent    is   a 

lunatic. 

16  Jurat,     where     the     deponent     is 

blind  or  illiterate. 

17  Jurat,    where    deponent    does   not 

understand  English. 

18  Jurat    of   affidavit   taken   without 

the   State,   before   a  New  York 
commissioner. 

19  Jurat  of   affidavit  taken  before   a 

mayor,   needing  no   further   au- 
thentication   (N.   Y.   Statutes). 

20  Certificate  of  authority  of  officer 


in  another  State,  taking  the  affi- 
davit by  virtue  of  the  laws  ot 
the  State  of  his  residence  (under 
N.  Y.  Statutes). 

21  Jurat  of   affidavit  taken  before  a 

judge  in  Canada. 

22  Authentication  of  above,  by  clerk. 

23  Jurat   of   affidavit  taken   without, 

for  use  within  the  States  of 
Connecticut,  Maine,  IMassachu- 
setts.  New  Hampshire,  or  Ver- 
mont. 

24  Jurat  of  affidavit  taken  without, 

for  use  within  New  Jersey. 


FORM  No.  14. 
Commencement  and  end  of  affidavit. 

I8ee  People  ex  rel.  v.  Sutherland,  81  iV.  F.  l.j 

[Title,  etc.,  as  in  Form  42,  p.  40.]*^ 

County  of  ,    1       .^e 

City  of  /V 

John  Doe/*  [and,  if  there  are  two  affiants,  Eichard  Eoe,  sever- 


*5  If  the  affidavit  is  not  for  use  in 
a  pending  action  or  proceeding,  no 
caption  is  proper.  If  for  use  in  a 
pending  action  or  proceeding  it 
should  always  be  entitled;  if  the 
action  or  proceeding  is  to  be  begun 
by  an  application  upon  which  the 
affidavit  is  to  be  used,  it  may  begin 
with  the  title.  City  Bank  v.  Luni-  • 
ley,  28  How.  Pr.  (N.  Y.)  397.  An 
omission  of,  or  defect  in,  the  title 
will  not  impair  the  affidavit,  if  it  in- . 
telligibly  refers  to  the  action  or 
special  proceeding  in  which  it  is 
made.  N.  Y.  Code  Civ.  Pro..  §  728 ;  • 
Lamkin  v.  Oppenheim,  86  Hun,  27, 
33  N.  Y.  Supp.  367.  Names  of  all 
parties  plaintiff  and  defendant  need 
not  be  given.  White  v.  Hess,  8  Paige 
(N.  Y.),  544. 

46  The  affidavit  is  a  nullity  with- , 
out  a  venue.  Thompson  v.  Berhans, 
61  N.  Y.  52;  Saril  v.  Payne,  4  N.  Y. 
Supp.  897;  Frees  v.  Blyth,  99  App. 
Div.  541,  91  N.  Y.  Supp.  103.  The 
court  has  power  to  amend  or  supply 
a  venue,  in  accordance  with  the  facts 


shown  by  proof  outside  the  affidavit. 
Babeock  v.  Kuntzsch,  85  Hun,  33,  32 
N.  Y.  Supp.  587;  Fisher  v.  Bloom- 
berg, 74  App.  Div.  368,  77  N.  Y.. 
Supp.  541.  The  omission  of  the  let-ll 
ters  "  ss  "  does  not  impair.  Id.  An 
erroneous  venue  may  be  corrected  by 
extrinsic  proof.  Rogers  v.  Pell,  47 
App.  Div.  240,  62  N.  Y.  Supp.  92; 
aff'd  168  N.  Y.  587,  sub  nom.  Hodg- 
skin  v.  Pell. 

47  Where  the  authority  of  the  offi- 
cer taking  the  oath  is  limited  to  a 
city,  the  venue  should  disclose  the 
city  in  order  to  show  that  the  affi- 
davit was  properly  taken.  See  Bab- 
cock  V.  Kuntzsch,  supra;  People  ex 
rel.  V.  Canvassers  of  Dutchess  County, 
20  N.  Y.  Supp.  329.  But  where  the 
officer's  authority  is  coextensive  with 
the  State,  the  county  need  not  be 
designated.  Sullivan  v.  HalL  86 
Mich.  7. 

48  The  full  name  of  the  affiant 
should  be  given,  though  a  failure  to 
do  so  may  not  nullify.  See  People  ex 
rel.  V.  Sutherland,  81  N.  Y.   1. 
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ally],*®  being  duly  sworn,  says  [each  for  himself],^"  that  he  is 
the  plaintiff  [or,  an  agent  of  the  plaintiff,  or  other  descnphon  of 
the  affiant],  and  resides  in  the  city  of  in  the  State  of 

51 

[Here  state  facts.]^^ 

John  Doe/*- 

KiCHAED  Roe,  his  X  mark. 
[Subscribed  and]  ^*  Sworn  to  [or,  affirmed]  before 
me,   [an  officer  who  certifies  as  to  only  one  or 
more  of  several,  will  insert  by  ,]  this 

day  of  ,19       ?^ 

John  Stiles,   Com'r  of  Deeds,^® 

[or,  Notary  Public,  or, 

Jiistice    of    the    Peace] 

for  the  City  [or  County]  of  ." 

FORM  No.  15. 
Jurat  where  the  deponent  is  a  lunatic.58 

[Subscribed  and]  ^^  Sworn  to  before  me, 
this  day  of  ,    19       , 

I  having  first  examined  the  deponent, 


49  An  affidavit  made  by  several 
should  show  that  they  were  severally 
sworn.  Pardoe  v.  Territt,  5  M.  &  G., 
291,  44  Eng.  Com.  L.  R.,  159. 
J  50  That  this  is  the  proper  form 
where  several  depose,  see  Kincaid  v. 
Kipp,  1  Duer,  692,  11  N.  Y.  Leg. 
Obs.,  313. 

51  If  appellant's  residence  is  ma- 
terial it  is  not  established  by  a  re- 
cital, i.  e.,  "  A.  B.,  of ,  being  duly 

sworn,   savs,"  etc.     Payne  v.  Young, 
8  N.  Y.  158. 

52  See  notes  at  commencement  of 
this  article. 

53  The  afladavit  should  always  be 
signed  by  the  affiant,  though  an  omis- 
sion so  to  do  may  not  nullifv.  See 
People  V.  Campbell,  88  Hun  {N.  Y.), 
547. 

54  In  affidavits  for  the  New  York 
courts,  the  words  "  Subscribed  and " 
are   not   commonly  used. 

55  An  omission  to  insert  the  date 
in  the  jurat  was  held  a  merely  formal 
defect  in  Griffin  v.  Birton,  20  App. 
Div.  512,  47  N.  Y.  Supp.  121. 

56  This  form  of  jurat  is  supported 


by  Jackson  v.  Gumaer,  2  Cow.  552, 
where  it  was  held  sufficient  even  un- 
der a  statute  requiring  the  officer  "  to 
subscribe  his  name  to  a  certificate  un- 
derneath the  same  purporting  that 
the  person  making  the  affidavit  had 
appeared  before  him  and  made  oath 
to  the  same;"  and  although  the  offi- 
cer, instead  of  adding  his  full  official 
title,  had  added  only  "  Comsr.,  &c." 
The  officer  taking  the  oath  should 
always  add  his  official  title.  Jackson 
V.  Stiles,  3  Gaines   (N.  Y.),  128. 

5T  It  is  the  better  practice  to  add 
the  city  or  county  of  the  official's 
jurisdiction.  If  omitted,  however,  a 
presumption  will  arise  that  he  was 
authorized  to  act  where  the  venue  is 
laid.  People  ex  rel.  v.  Cady,  105  N.  Y. 
2fl9;  Crozier  v.  Cornell  SS.  Co  27 
Hun   (N.  Y.),  215. 

58  Matter  of  Christie,  5  Paige  (N 
Y.),  241;  Matter  of  Cross,  2  Ch! 
Sent.  3. 

59  In  affidavits  for  the  New  York 
courts  the  words  "subscribed  and" 
are  not  commonly  used. 
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a  lunatic,  for  the  purpose  of  ascertain- 
ing the  state  of  his  mind,  and  he  ap- 
pearing to  me  to  be  now  of  sound 
mind,  capable  of  understanding,  and 
actually  understanding,  the  nature  and 
contents  hereof.®'' 

John  Stiles, 

Com'r  of  Deeds, 

City  of 

FORM  No.  16. 
Jurat,  where  the  deponent  is  blindsi  or  illiterate.62 

[Subscribed   and]    Sworn  to  before  me, 
this   day  of  ,19       ,   the  same 

having  been  in  my  presence  [or,  by 
me]  read  to  the  deponent,  he  being 
blind  lor,  illiterate],  and  he  appearing 
to  me  to  understand  the  same. 

[Signature  as  above.] 

FORM  No.  17.  ' 

Jurat,  where  deponent  does  not  understand  English.S3 

[Subscribed   and]    Sworn  to  before  me, 
this  day  of  ,  19       , 

I  having  first  sworn  M.  'N.,  an  inter- 
preter, to  interpret  truly  the  above 
affidavit  to  the  deponent,  who  is  a  for- 
eigner, not  understanding  the  lan- 
guage, and  said  M.  N.  having  so  inter- 
preted the  same  to  deponent.®* 

[Signature  as  ahove.] 

60  The  certificate  should  show  that  where  the  affidavit  is  taken  bofore  a 

the    officer    inquired    into    and    was  judge  or  judicial  officer, 

satisfied    concerning    his    ability    to  Whether   an    officer   who   does   not 

understand  his  act.     Spittle  v.  Wal-  act  judicially,  but  merely  by  virtue 

ton,  L.  R.  11  Eq.  420,  40  L.  J.  Ch.  °f   *   statutory  power  to  administer 

ggg  oaths,   etc.,   can   act   through  an   in- 

ei  Matter  of  Christie,  5  Paige   (N.  terpreter     is    not,    perhaps,    settled, 

■y.  ,     „ ,,  oee,     contra,     Harrison     v.    Oakman 

ioi    rpMj,     15       ^n^     -Di     I  (Mich.,1885),  23  Northwest.  Rep.  164. 

T       \«'^cf7'";   t.l^''T^?'^°5fI".''„-  «*A    substantiallv    similar    certifi- 

Longstaff,  54  L.  J.,  Ch.  Div.,  516;  52  gate   was   held    sufficient   in   Rose   v. 

L.  T.  R.,  N.  S.,  681.  Solliers,  4  B.  &  C.  358,  10  Eng.  C.  L. 

63  1   Tidd's  Pr.,   495.     Appropriate  614. 
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FOEM  Wo.  18. 
Jurat  of  affidavit  taken  without  the  State,  before  a  Commissioiier.65 

The  above  affidavit  was  [subscribed  and]  sworn  to  before  me, 
the  undersigned,  a  commissioner  for  the  State  of  New,  York,  re- 
siding at  ,  in  the  State  of  ,  at  said  city,  this 
of                 ,  19       . 
In  witness  whereof  I  have  hereunto  set  my_  hand  and  official 
/  Official  \         seal,  the  day  and  year  aforesaid. 
\    seal.    J                     [Signature  and  title  of  Commissioner.] 
[Secure  authentication  by  certificate  of  Secretary  of  State  of 
New  York  similar  to  that  for  an  acTcnowledgment.'] 

FORM  No.  19. 

Jurat  of  affidavit  for  use  in  New  York  taken  virithout  the  State,  before  a 

Mayor,  needing  no  further  authentication.     (N.  Y.  Statutes.)66 

The  above  affidavit  was    [subscribed   and]®'^   sworn  to  before 

me,  the  undersigned,  the  Mayor  of  the  city  of  ,  in  the 

county  of  ,  and  State  of  ,   at  said  city,**  this 

day  of  ,  19       . 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 

J  Seal  of  \        the  seal  of  said  city  the  day  and   year   afore- 

\    city.    I         said. 

[Signature  and  full  title  of  Mayor.] 

FORM  No.  20. 

Certificate  of  authority  of  officer  of  another  State,  taking  the  affidavit  by 
virtue  of  the  laws  of  the  State  of  his  residence.    (Under  N.  Y.  Statutes.)89 

[Venue,  as  in  affidavit.] 

1,  A.  B.,  the  Clerk  [or,  Prothonotary,  or  other  official  title]  of 
the  County  of  ,  in  the  State  of  [or,  if  the 

65  The  venue  should  state  the  city,  66  Real  Property  Law   (L.   1896,  c. 

or  the  town  and  county,  as  well  as  the  547 ) ,  §  249. 

State,   where   the   afifidavit   is  taken.  67  In  affidavits  for  the  New  York 

Real  Property  Law  (L.  1896,  u.  547),  courts   the   words   "subscribed   and" 

§  256.  are  not  commonly  used. 

It   is   not   necessary   that   a   jurat  68  The  place  might  be  inferred  from 

should   state   that  the   officer  taking  the  venue,  but  in  deference  to  the  old 

the  affidavit  knew  or  had  satisfactory  rule  that  the  court  could  not  take  ju- 

evidence  that  the  person  taking  the  dicial  notice  of   a  venue   out  of  the 

oath  was  the  individual  described  in  jurisdiction,  it  is  well,  and  in  some 

and  who  executed  the  instrument,  as  cases  essential,  to  insert  it  in  the  body 

is     required     in     the     certificate     of  of  a  certificate  made  abroad, 

acknowledgment.     Ross  v.   Wigg,   34  S9  Code  Civ.  Pro.,  §  844  ;  Real  Pron- 

Hun  (N.  Y.),  192.  erty  Law  (L.  1896,  e.  547),  §§  260,261. 
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clerh  of  a  court,  substitute.  Clerk  of  the  Court,  a  court 

of  said  county,  having  by  law  a  seal],  do  hereby  certify  that 
M.  N.,  the  officer  taking  the  foregoing  \_or,  annexed]  affidavit,  was 
at  the  time  of  the  taking  thereof  a  notary  public  [or  other  official 
title']  in  and  for  said  county,  and  a  resident  thereof,  and  duly 
authorized  by  the  laws  of  this  State  to  take  and  certify  the  ac- 
knowledgment and  proof  of  deeds  to  be  recorded  in  this  State;™ 
that  I  am  well  acquainted  with  the  handwriting  of  said  M.  E".  [or, 
that  I  have  compared  the  signature  to  the  foregoing  jurat  with 
the  signature  of  said  M.  E".  deposited  in  my  office  by  him]  and 
verily  believe  that  the  signature  to  said  jurat  is  genuine." 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affitxed 
f  Official  "1  my  official  seal  [or,  the  seal  of  said  court — or, 
\        seal.         j       county]  this  day  of  ,  19 

[Sigiiature  and  official  seal.] 

FORM  No.  21. 
Jurat  of  affidavit,  for  use  in  New  York,  taken  before  a  Judge,  in  Canada.T^ 

The  above  affidavit  was  subscribed  and  sworn  to  before  me, 

the  undersigned,  the  judge  of  the  court  of  the  county  of 

,  which  is  a  court  of  record  of  the  province  of  , 

in  the  Dominion  of  Canada,  and  has  a  seal,  at  the  court  house  in 

,    this  day   of  ,19 

[Signature  and  title  of  Judge.] 


There  is  no  sufficient  verification  with-  office.     Turtle  v.  Turtle,  31  App.  Div. 

out  a   certificate,  where  the  statutes  49,  52  N.  Y.  Supp.  857 ;  Levy  v.  Levy, 

require  the  latter.     Cream  City  Furn.  29   Misc.   374,   60  N.   Y.   Supp.   485 ; 

Co.  V.  Squier,  2  Misc.  438,  21  N.  Y.  Stanton  v.  U.   S.  Pipe  Line  Co.,  90 

Supp.    972.     The    omitted    certificate  Hun,  35,  35  N.  Y.  Supp.  629. 

may  be  supplied  by  amendment.    Law-  A  defective  certification  is  waived 

ton  V.  Kiel,  51  Barb.   30.     But  com-  unless  objected  to  when  the  affidavit 

pare  preceding  case.  is  offered;  the  fact  that  such  a  pre- 

An  error  in  the  certificate  in  re-  limitary    objection    was    made    and 

ferring  to  the  affidavit  as  an  acknowl-  overruled    should   be    recited   in   the 

edgment   will    be    disregarded    under  order  in  order  to  present  the  question 

Code    Civ.   Pro.,    §    723.     Spencer   v.  on  appeal.     Mix  v.  Andes   Ins.   Co., 

Fort  Orange  Paper  Co.,  74  App.  Div.  74  N.   Y.   53 ;   Rogers  v.  Eogers    54 

74,  77  N.  Y.  Supp.  251.  App.  Div.  195,  66  N.  Y.  Supp.  512. 

70  This  clause  as  to  the  official's  au-  71  Brown  v.   Stilwell,    1   N.   Y.   St. 

thority  is  necessary  when  the  foreign  Eep.  132. 

official  is  a  notary  public,  or  other  72  Sustained   in   Eoss   v.   Wigg,  34 
officer  not   specifically  mentioned   in  Hun    (N.  Y.),   192.     See  Real  Prop- 
section  249  of  the  Eeal  Property  Law  erty  Law,  §  250. 
as  having  authority  by  virtue  of  his 
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FORM  No.  22. 
Authentication  thereof,  by  clerk.73 

Dominion   of   Canada,  ^ 
Province  of  ,  >  ss.  : 

County  of  ,j 

1,   M.   N.,  the  clerk  of  the  Court  of  the  county  of 

,  in  said  province  of  ,  hereby  certify  that  said 

Court  of  the  county  of  is  an  existing  court  of 

record  in  and  for  said  province  of  ,  in  the  Dominion  of 

Canada,  and  that  said  court  has  a  seal;  that  E.  F.  was  at  the 
time  of  the  taking  of  the  annexed  affidavit  a  judge  of  said  court; 
that  I  am  wfeU  acquainted  with  the  handwriting  of  such  judge, 
and  verily  believe  .the  signature,  E.  F.,  to  the  above  jurat,  is  his 
genuine  signature. 

Witness  my  hand  and  the  seal  of  said  court,  at  the  city  of 
,  in  said  province  of  ,  this  day  of 

,19     . 
f  Seal  of  \ 
\  court.   J  [Signature  and  title  of  clerk.] 

FORM  No.  23. 

Jurat  of  affidavit,  taken  without,  for  use  within,  the  States  of  Connecticut, 
Maine,  Massachusetts,  New  Hampshire  or  Vermont  (before  Commissioner 
for  such  State). 

State  of  '  \«<!  • 

County  of  J  J     " 

[Name  of  place],  [date].     Then  personally  appeared  the  above 
named  ,  and  made  solemn  oath  that  the  foregoing  affi- 

davit by  him  subscribed  is  true. 

Before  me  [signature  and  tiile  and  seal  of  officer]. 

FORM  No.  24. 

Jurat  of  affidavit  taken  without  New  Jersey  for  use  within  New  Jersey: 
(before  Commissioner  for  New  Jersey). 

Subscribed  in  my  presence  and  sworn  to  before  me  on  this 
day  of  ,  19     ,  at  [name  of  place,  toiun,  county, 

and  State'],  I  being  duly  authorized  under  and  by  virtue  of  the 
laws  of  New  Jersey  to  take  the  same. 

[Signature,  title  and  seal  of  officer.] 

73  Under   Real   Property   Law    (L.  statutory  requirements  then  existing, 

1896,  e.  547),  §  261.  although  the  last  clause  of  the  clerk's 

This   form   of   certificate   was   sus-  certificate    followed   the   language   of 

tained  in  Ross  v.  Wigg,  34  Hun   (N.  the  statute  less  literally  than  in  the 

Y.),  192,  under  substantially  similar  form  given  above. 
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ARTICLE  IV. 

Allowance  of  State  Weit, 
[This  must  be  indorsed  upon  the  writ,  stating  the  date  of  the  allowance.]  74 

FORM  No.  25. 
Allowance  (or  Allocatur)  to  be  indorsed.75 

The  within  writ  allowed  this  day  of  ,  19     ,  at  a 

special  term  of  the  Supreme  Court,  held  at  the  County  Court 
House  in  the  city  of  ,  county  of 

[Signature  of  Justice.] 
Justice  of  the  Supreme  Court. 

1*  N.  Y.  Code  Civ.  Pro.,  §  1996.  judge  who   allowed  the  writ  out  of 
75  In  the  case  of  all  State  writs  the  court,  as  the  case  may  be.     §  1996. 
N.    Y.    Code   of   Civil   Procedure   re-  If  allowed  by  the  court  in  banc,  in- 
quires the  allowance  to  be  indorsed  by  sert,  before  the  signature,  the  words, 
the  presiding  judge  of  the  court  by  "  By  the  court." 
which  the  writ  is  awarded,  or  by  the 
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AETICLE  V. 

Amendments. 

[For  limitations  upon  the  power  of  the  court,  and  special  regulations  affect- 
ing particular  amendments,  as,  of  Summons,  Pleadings,  Judgments,  Pro- 
visional Remedies,  Record  on  Appeal,  etc.,  and  as  to  Pm-ties,  see  those  sub- 
jects.] 

The  power  to  amend  its  process  and  pleadings  is  inherent  in 
a  court  as  a  part  of  its  ordinary  jurisdiction.  The  statute,  Code 
Civ.  Pro.,  §  723,  is  declaratory  only.^" 

The  theory  upon  which  an  order  may  be  granted  to  take  effect, 
nunc  pro  tunc,  is  that  some  ruling  has  been  made  which  was  not 
properly,  or  which  was  improperly,  entered.  A  court  has  no 
power  to  have  a  new  order  or  ruling  so  entered,  thus  bringing 
into  the  record  an  element  which  did  not  existJ'^  The  facts  must 
exist,  and  then  if  the  record  of  them  is  incomplete  or  imperfect 
it  may  be  amended.  "While  a  court  may  record  an  existing  fact 
nunc  pro  tunc,  it  cannot  record  a  fact  as  of  a  prior  date  when  it 
did  not  then  exist.''* 

FOKMS. 

26.  Order    permitting    affidavit    filea       31.  Order    amending   warrant    of   at- 

with  judgment-roll  to  be  amended  tachment      by      reducing      the 

by  adding  notary's  signature.  amount  thereof. 

27.  Affidavit  to  obtain  order  amend-       32.  Affidavit   to   obtain   order   to   an- 

ing  order  by  reciting  an  omitted  nex  by  amendment  an  omitted 

paper.  clause  in  an  order. 

28.  Notice  of  motion  to  amend  order       33.  Order  to  amend  order  to  make  it 

by  reciting  omitted  paper.  comply  with  court  rule. 

29.  Order    amending   order   by   recit-       34.  Order  to  amend  by  canceling  and 

ing  the  use  of  omitted  paper.  interlineation. 

30.  Order     giving     order     retroactive 

effect,  and  directing  entry  nunc 
pro  tunc, 

FORM  No.  26. 

Order  permitting  affidavit  filed  with  judgment-roll  to  be  amended  by  adding 

notary's  signature. 

[From  Fawcett  v.  Vary,  59  IST.  Y.  597.] 

\_After  formal  parts   of  order- — see  Form   101  —  continue :'\ 
Oedeeed,  that  the  record  of  judgment  in  this  action  be,  and 

veChristal  v.  Kelly,  88  N.  Y.  285,  290;   Matter  of  City  of  Buffalo,  78  id. 
362,  370. 

77  Wingrove  v.  German  Savings  Bank,  2  App.  Div.  479,  37  N.  Y.  Supp.  1092. 

78  Guarantee  Trust  Co.  v.  Phila.,  Reading,  etc.,  R.  Co.,  160  N.  Y.  1. 
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the  same  is  hereby,  amended,  nunc  pro  tunc,  as  of  the  date  of  the 
filing  thereof,  that  is  to  say,  ,19     ,  by  adding  to  the 

jurat  of  the  affidavit  of  A.  B.  the  signature  of  M.  K.,  notary 
public,  the  notary  public  before  whom  the  said  oath  was  taken. 

FORM  No.  37. 
AfBdavit  to  obtain  order  amending  order  by  reciting  an  omitted  afl&davit.^a 

[Caption  as  in  Form  42. J 

[State  generally  the  proceedings  in  the  cause  and  the  former 
motion,  as  on  an  original  motion.'] 

That  deponent,  as  counsel  for  defendant,  opposed  said  motion, 
and  on  the  argument  before  the  Special  Term  on  said  day 

of  ,  19     ,  deponent  used  and  referred  to  an  affidavit  of 

M.  ISr.,  verified  on  the  day  of  ,   19     ,   a  copy 

of  which  is  hereunto  annexed  and  made  a  part  of  this  affidavit; 
and  deponent  stated  to  the  court  portions  of  the  contents  of  said 
affidavit.  That  the  order  entered  upon  said  motion,  and  served 
upon  deponent,  omits  any  reference  to  the  fact  that  the  motion 
was  opposed  by  said  affidavit  of  M.  IST.,  and  his  affidavit  has  not 
been  filed  with  the  clerk  of  county.     The  omission  to 

file  said  affidavit  since  the  decision  of  said  motion,  and  to  have 
it  appear  in  the  recitals  of  said  order  that  stich  affidavit  was  used 
on  behalf  of  defendant,  was  purely  an  accident  and  oversight  on 
the  part  of  deponent.  Deponent  is  about  to  appeal  from  said 
order,  and  defendant  will  be  unjustly  prejudiced  and  will  not  be 
in  a  position  to  have  fairly  determined  the  appeal  from  said  order 
unless  the  record  upon  appeal  shows  said  affidavit  of  M.  IST.,  and 
that  it  was  read  by  defendant  upon  said  motion. 

[Jurat.]  [Signaiure.] 

FORM  Wo.  28. 
Notice  of  motion  to  amend  order  by  reciting  omitted  affidavit. 

[As  in  the  notice  of  motion,  general  form  —  Form  No.  47  — 
as  far  as  object  of  m,otion,  and  then  indicate  the  desired  amend- 
ment, as :]  for  an  order  correcting  and  amending  the  order  entered 

79  Adapted   from   Thousand   Island  also  Matter  of  Post,  14  N.  Y.  Supp. . 

Park  Assoc,  v.  Gridley,  25  App.  Div.  205,  38  St.  Rep.  1,  where  it  was  held 

499,  49  N.  y.  Snpp.   722,  where  the  that  a  delay  of  six  months  in  applying- 

court  held  that  defendant  showed  a  for  the  amendment  did  not  constitute 

manifest    right    to    the    amendment  laches,    when    the    motion    for    the 

asked    for^    and   that    conditions    at-  amendment  was  made  as  soon   as  a 

tached  to  the  granting  of  the  amend-  motion  to  dismiss  an  appeal,  because 

ment  were  erroneously  imposed.     See  of  the  lack  of  such  papers,  was  made. 
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herein  on  the  day  of  ,  19     ,  by  reciting  that  the 

motion  upon  which  said  order  was  made  was  opposed  on  the  part 
of  the  defendant  by  the  affidavit  of  M.  IST.,  verified  on  the 
day  of  >  19     J  and  directing  that  said  affidavit  be  filed 

nunc  pro  tunc,  or  for  such  other  or  further  relief,  etc. 

FORM  No.  29. 
Order  amending  order  by  reciting  the  use  of  omitted  affidavit. 

[After  formal  parts  of  Order  (see  Form  101),  continuing  thus:] 
Oedeeed,  That  the  order  of  this  court  dated  and  entered  herein 
on  the  day  of  ,  19     ,  be  and  the  same  is  hereby 

amended  nunc  pro  tunc  by  reciting  the  reading  of  an  affidavit  of 
M.  ]Sr.,  verified  19     ,  by  the  defendant  in  opposition  to 

the  motion,  and  that  the  clerk  of  the  county  of  is  hereby 

directed  to  file  the  said  affidavit  of  M.  IST.  among  the  papers  upon 
said  motion  and  to  indorse  the  same  as  filed  nunc  pro  tunc  as  of 
,  19     . 

FORM  No.  30. 

Order  giving  order  retroactive  effect,  and  directing  entry  nunc  pro  tunc.so 

Oedeeed,  that  this  order  shall  have  the  same  force  and  effect 
as  if  the  same  had  been  duly  made  and  entered  on  or  before  the 
day  of  ,  19     ,  and  that  the  same  be  entered  by  the 

clerk  of  this  court  nunc  pro  tunc  as  of  said  day  of  , 

19     . 

FORM  No.  31. 
Order  amending  warrant  of  attachment  by  reducing  the  amount  thereof.si 

Oedeeed,  that  the  plaintiff's  said  motion  to  amend  said  warrant 

of  attachment  by  reducing  the  same  to  the  sum  of 

dollars  be  and  the  same  is  hereby  granted,  and  that  said  warrant 

of  attachment  granted  in  this  action  on  the  day  of 

19     ,  be  and  it  is  hereby  amended  so  as  to  reduce  the  amount 

thereof  to  the  sum  of  dollars. 

FORM  No.  33. 

Affidavit  to  obtain  order  to  annex  by  amendment,  an  omitted  clause  in  an 

order,  required  by  court  rule. 

[State  proceedings,  as  on  original  motion,  or  annex  and  refer 
to  copy  of  original  affidavit.'] 

That  an  order  was  thereupon  duly  made  and  entered  in  this 
action,  on  the  day  of  ,  19     ,  referring  it  to  , 

80  See  limitations  upon  the  power  81  From  Sulzbacher  v.  Cawthra,  148 

of  the  court  to  make  such  an  order,  N.   Y.    755,   aff'g   14   Misc.   545.      In 

announced  in  Guarantee  Trust  Co.  i'.  Pfeiffer  r.  Wheeler,  76  Hun,  280,  the 

Phila.,  etc.,  R.  Co.,  160  N.  Y.  1.  court    refused    to    permit     such    an 
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as  sole  referee,  to  compute  and  ascertain  the  amount  due  this 
plaintiff,  upon  the  bond  and  mortgage  described  in  the  complaint 
herein.  That  the  defendant  M.  is  an  infant,  and  has  put  in  a 
general  answer  by  his  guardian.  That  by  a  clerical  error,  there 
Avas  omitted  from  said  order  the  direction  prescribed  by  Rule  LX 
of  the  General  Eules  of  Practice,  in  all  actions  for  the  foreclosure 
of  mortgages,  where  there  are  infant  defendants  who  have  pLit  in 
general  answers  by  their  guardians,  viz.  [reciting  it] ;  wherefore 
deponent  prays  that  an  order  may  be  entered  herein,  amending 
said  order  of  reference,  dated  [as  above],  and  entered  by  the  clerk 
of  this  court,  on  the  day  of  >  19     ,  by  inserting  in 

said  order  a  clause  as  follows:  [stating  it],  and  that  the  clerk  be 
directed  to  annex  the  order  of  amendment  to  the  judgment  roll, 
and  refer  to  it  therein. 

[Jurat.]  [Signature.] 

FORM  No.  33. 
Order  to  amend  order  to  make  it  comply  with  court  rule. 

[After  formal  parts  of  order  (see  Form  101),  continuing  thus:'] 
Oedeeed,  that  the  order  of  this  court  in  this  action,  dated  the 
day  of  ,   19     ,    and   entered   on  the  day   of 

,19     ,  wherein  it  was  referred  to  ,  to  compute 

the  amount  due  on  the  bond  and  mortgage  in  the  complaint  men- 
tioned, be  and  the  same  is  hereby  amended,  by  inserting  after  the 
word  in  the  line  thereof  the  following  clause:  [stating  it.] 

And  it  is  further  ordered,  that  the  clerk  of  this  court  be,  and 
hereby  is,  directed  to  annex  this  order  to  the  judgment  roll  in  this 
action  filed  in  the  office  of  the  said  clerk  the  day  of  , 

19     ,  and  to  indicate  that  this  amendment  has  been  made,  by 
making  a  note  upon  the  margin  of  the  original  order  of 
19     ,  referring  to  this  order. 

FORM  No.  34. 
Order  to  amend  by  canceling  and  interlineation.82 

[After  formal  parts  of  order  (see  Form  101),  continue  thus:] 
Oedeeed,  that  said  referee  may,  and  he  is  hereby  authorized  and 

amendment,  and  vacated  the  attach-  preferable   method   is    shown    in   thr; 

ment,  where  it  appeared  that  plaintiff  preceding  forms,  viz.,  by  amending;  hy 

had   designedly  included   a   note   not  adding  or  striking  out,  and  providing 

yet  due  and  the  court  considered  that  that    a    reference    to    the    amending 

he  had  not  acted  in  good  faith.  order  be  made  on  the  margin  of  the 

82  The  method  of  canceling  and  in-  original ;  the  original  order  is  left  nn- 

terlining,  involving  as  it  does  a  par-  touched    except    the    marginal    note 

tial  obliteration  of  the  original  paper,  referring  to  the  amending  order, 
is  not  favored.     The  more  usual  and 
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directed  to  amend  his  said  report,  nunc  pro  tunc^^  as  of  the  date 
thereof,  so  that  the  statement  and  finding  therein  contained  in 
respect  to  the  lien  of  the  mortgage  made  by  the  defendant  W.  X. 
and  held  by  M.  N.,  and  of  the  amount  due  upon  said  mortgage  and 
upon  the  bond  accompanying  the  same  for  principal  and  interest 
at  folios  38,  39  and  40,  shall  in  said  folio  40,  and  at  the  top  of 
page  14,  and  after  the  figures  "  $1,358.33,"  read  as  follows,  "  with 
interest  at  1  per  cent,  per  annum  from  September  1,  1878, 
amoimting  together  at  the  date  of  this  my  report  to  the  sum  of 
$1,845 -i¥o-." 

[On  filing  this  order  the  Referee  should  make  the  correction 
in  the  report,  and  note  in  the  margin  that  it  is  made  by  him  on 
a  day  named,  hy  virtue  of  the  order,  identifying  it  and  referring 
to  it  as  on  file  or  annexed.] 

83  See,  under  subjects  of  Decisions       the  court's  power  to  so  amend.     See 
and  Judgments,  the  limitations  upon       also  beginning  of  this  subdivision. 
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ARTICLE  VI. 


Bonds. 


1.  When  given. 

2.  Penal  clause. 

3.  Parties. —  Obligor. 

4. attorneys,  etc. 

5. naming  obligors. 

6. describing  sureties. 

7. words    of    joint    or    several 

obligation. 

8. words  of  representation. 

9.  Parties. —  Obligee. 
10. words  of  joint  or  several  in- 
terest. 
11. words  of  representation. 

12.  Date.. 

13.  Condition,  and  recitals. 

14.  Seal. 


15.  Execution. 

16.  —  conditional. 

17.  Blanks. 

18.  Acknowledgment,  approval,  filing, 

etc.,  defects  and  amending. 
Forms. 

(35)  Bond  given  in  reference  to  a 

legal  proceeding. 

(36)  Affidavit      of      sufBciency      of 

surety. 

(37)  Recitals  and  condition  of  bond 

given  to  indemnify  surety. 

(38) to  sheriff. 

(39) by  deputy  to  sheriff. 

(40) of  city  marshal. 


1.  When  given.] — Where  a  statute  or  rule  of  court  requires 
security  to  be  given,  without  prescribing  the  form,  a  bond  is  the 
proper  instrument,^*  unless  the  court  directs  otherwise.*^  The 
distinction  between  a  bond  and  an  undertaking  is  stated  under 
the  head  of  Undertakings.*'' 

The  court  may  without  special  authority  of  law  require  a  bond 
to  be  given  as  a  condition  of  its  granting  an  order  or  direction 
that  is  matter  of  discretion  with  it.*^ 

And  a  bond  voluntarily  given,  as  a  condition  for  a  consent 
granted  by  the  adverse  party,  is  valid.*® 

2.  Penal  clause.'] — A  statute  or  rule  requiring  a  bond  to  be 
given  in  a  judicial  proceeding  calls  for  an  instrument  with  a 
penal  clause.*®  But  a  party  for  whose  benefit  such  a  bond  is  re- 
quired may  waive  a  strict  compliance  with  the  statute,  and  may 


84  See,  for  instance,  Bigler  v.  Waller,  12  Wall.  142,  149  (requiring  a  bond 
under  a  statute  calling  for  "  good  and  sufficient  security  " ) . 

85  Thayer  v.  Lewis,  4  Den.  269,  where  covenants  in  favor  of  separate  par- 
ties were  required,  in  one  instrument,  in  preference  to  a  bond. 

86  Where  a  bond  is  required  by  statute  the  requirement  is  satisfied  by  an 
undertaking.    N.  Y.  Stat.  Const.  Law,  §  16. 

87Knoch  V.  Funks,  28  Abb.  N.  C.  240  (security  as  a  condition  of  revivor)  ; 
Smith  V.  Falconer,  11  Hun,  481  (bond  to  pay  judgment)  ;  People  ex  rel.  Fuller 
V.  Oneida,  C.  P.,  18  Wend.  652   (security  for  costs). 

SSRynearson  v.  Fredenburg,  42  Mich.  412  (bond  to  pay  decree,  as  condition 
of  dissolution  of  injunction).     See  Smith  v.  MoUson,  148  N.  Y.  241. 

88  Warner  v.  Ross,  9  Abb.  N.  C.  385;  s.  p.,  Van  Loon  v.  Lyons,  61  N.  Y.  22; 
TiflTany  v.  Lord,  65  id.  310. 
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accept  and  enforce  an  instrument  defective  as  a  bond,  provided 
it  is  voluntarily  entered  into  upon  a  good  consideration,  and  is 
otherwise  valid  as  a  contract  at  common  law.^° 

The  penal  sum  is  usually  twice  the  principal  intended  to  be 
secured.^^ 

3.  Parties. —  Obligor.] — An  order  containing  a  general  re- 
quirement that  a  party  give  a  bond,  or  file  a  bond,  is  satisfied  by 
a  bond  executed  only  by  third  persons. ^^  And  if  two  or  more 
sureties  are  to  be  required  this  should  be  indicated.®* 

4. attorneys,  etc.] — Under  the  usual  rule  that  an  at- 
torney or  counsellor  cannot  be  surety  on  any  bond  required  in  any 
judicial  proceeding,"*  the  clerk  should  not  approve  an  undertak- 
ing signed  by  an  attorney®^  as  surety;  but  if  the  bond  or  under- 

soCarr  v.  Sterling,  114  N.  Y.  558;  Warner  v.  Eoss,  9  Abb.'N.  C.  385;  Board 
of  Education  v.  Fonda,  77  N.  Y.  350  (seal  omitted)  ;  Stephenson  v.  Monmouth, 
etc.,  Co.,  84  Fed.  Rep.  114,  54  U.  S.  App.  499.  Substantial  compliance  with 
statutory  requirements  is  sufficient,  and  a  defect  may  be  cured  by  an  amend- 
ment.    N.  Y.  Code  Civ.  Pro.,  §§  729,  730. 

91  The  effect  of  omitting  a  penalty  is  to  make  the  liability  commensurate 
with  the  condition.  Dodge  v.  St.  John,  96  N.  Y.  260,  264;  Tisohler  v.  Fish- 
man,  34  Misc.  172,  68  N.  Y.  Supp.  787.  Under  N.  Y.  Code  Civ.  Pro.,  §  1915, 
a  bond  in  a  penal  sum  has  the  same  effect  as  a  covenant  to  pay  the  sum 
mentioned  in  the  condition.  The  recovery  may  include  interest  in  excess  of 
the  penal  sum.     Hood  i\  Hayward,   124  N.  Y.   1. 

02  Stevens  v.  Richardson,  20  Blatchf.  53;  s.  c,  9  Fed.  Rep.  191  (holding 
that  a  bond  by  surety  only,  and  not  naming  principals  as  obligors,  satisfied 
the  statute  as  to  removal  of  causes,  which  requires  the  petitioner  "  to  make 
and  file,"  etc.).  See  also  Grand  Gulf  R.  R.  Co.  v.  Conger,  9  Sm.  &  M.  505; 
Taylor  v.  Ricards,  9  Ark.  378. 

s  P.,  N.  Y.  Code  Civ.  Pro.,  §  811,  providing  that  where  a  bond  is  required 
a  party  need  not  join  with  the  sureties  in  the  execution  thereof  unless  the 
particular  provision  of  the  Code  requires  him  to  execute  the  same. 
^^  93  By  N.  Y.  Code  Civ.  Pro.,  §  811,  where  a,  statute  or  rule  requires  a  bond 
"with  sureties,"  without  otherwise  indicating  the  number,  one  sufficient  surety 
is  enough.  But  the  invariable  practice  is  to  require  two  sureties  if  indi- 
viduals. Goldmark  v.  Magnolia  Metal  Co.,  28  App.  Div.  264,  51  N.  Y  Supp 
68.     One  surety  company  is  sufficient.     Code,  §  811. 

So  held,  also,  in  Iowa,  under  the  statute  provision  that  in  construing  a 
statute,  words  m  the  singular  may  be  extended  to  the  plural,  and  words  in 
the  plural  may  be  applied  to  the  singular.  Elliott  v.  Stevens,  10  Iowa  418 
(an  attachment  bond  with  only  one  surety  held  sufficient,  although  the  Code 
employed  the  word  "  sureties " ) .  '  o  ^'^^<= 

04  N.  Y.  Gen.  Rule,  5. 

95  The  rule  has  been  held  not  to  apply  to  one  who  has  left  practice  for  more 
than  a  year  and  engaged  m  other  business.  Stringham  v.  Stewart  8  N  Y 
Civ  Pro.,  R.  420;  Evans  v.  Harris,  47  N.  Y.  Super.  Ct.  366  { an  undertakingV 
But  the  court  may  reject  any  attorney.  "uaertaKingj . 
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taking  so  signed  is  approved  and  accepted  by  the  party,  the  surety 
will  be  held  liable.«« 

5. naming   obligors.] — To   render   a   bond   satisfactory, 

all  -who  execute  it  should  be  named  in  it.  One  who  executes  it, 
though  not  named  in  it,  is  bound i**^  yet  the  addition  may  affect 
the  liability  of  sureties  who  had  previously  executed  it.''* 

The  failure  of  one  named  in  a  bond  as  an  obligor,  to  execute 
it,  does  not  alone  vitiate  it  as  to  those  who  do  execute  it.^^ 

6. describing  sureties.] — It  is  not  essential  that  those 

who  execute  as  sureties  be  described  as  sureties  in  the  bond,  even 
under  a  statute  requiring  it  to  be  executed  by  surety,  especially 
if  the  recitals  show  who  are  the  parties  to  the  proceeding ;  ^°"  but 
designating  them  as  sureties  may  be  a  convenient  protection  of 
their  rights  as  such  if  they  should  be  called  on  to  respond.^ 

7. ivords  of  joint  or  several  obligation.] — If  the  obligors 

simply  bind  themselves  jointly,  at  common  law,  all  must  be  sued 
if  any,  so  long  as  living,^  but  the  death  of  a  surety  would  dis- 
charge his  estate.^ 

If  they  bind  themselves  "  jointly  and  severally,"  at  common  law 
any  one  may  be  sued,  or  all,  but  not  more  than  one  and  less 
than  all.*  Under  the  Code^  any  number  may  be  sued  without 
the  others. 

96Wilmont  v.  Meserole,  16  Abb.  Pr.  (N.  S.)  309;  American  Surety  Co.  ■». 
Crow,  22  Misc.  573,  49  N.  Y.  Supp.  946;  Tessier  v.  Crowley,  17  Neb.  207, 
22  Northw.  Rep.  422. 

^1  Exp.  Fulton,  7  Cow.  (N.  Y.)  484  (holding  such  bond  suflReient  on  appeal)  ; 
s.  p..  Decker  v.  Judson,  16  N.  Y.  439;  George  v.  Tate,  102  U.  S.  564. 

Fournier  v.  Cyr,  64  Me.  32;  Ahrend  v.  Odiorne,  125  Mass.  50  (names  of 
obligors  left  blank). 

McLain  v.  Simington,  37  Ohio  St.  484  (name  of  surety  omitted  from  body 
of  undertaking). 

98  Decker  v.  Judson,  16  N.  Y.  439. 

99Everett  v.  Mitchell,  23  App.  Div.  332,  48  N.  Y.  Supp.  303. 

100  Shaw  V.  Tobias,  3  N.  Y.  188;  Board  of  Trustees  v.  Scheik,  10  Bradw. 
(111.)   51,  14  Chic.  L.  N.  211   (official  bond).     See  page  32,  paragraph  16. 

1  Stevens  v.  Richardson,  20  Blatchf.  53,  9  Fed.  Rep.  191. 

2  Gere  v.  Clarke,  6  Hill,  350;  De  Agreda  v.  Mantel,  1  Abb.  Pr.  130. 

3  Wood  V.  Fisk,  63  N.  Y.  245 ;  otherwise  by  N.  Y.  Code  Civ.  Pro.,  §  758. 

4  Leonard  v.  Spiedel,  104  Mass.  356;  Minor  v.  Alex.  Mech.  Bank,  1  Pet. 
(U.  S.)   46. 

5  N.  Y.  Code  Civ.  Pro.,  §  454;  Toucey  v.  Schell,  15  Misc.  350,  37  N.  Y.  Supp. 
879. 
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Under  the  Code  a  bond  executed  by  a  surety  or  sureties,  as 
prescribed  by  that  Code,  must,  where  two  or  more  persons  execute 
it,  be  joint  and  several  in  form.® 

8. words  of  representation.] — It  is  essential  to  an  ac- 
ceptable bond  that  it  purports  to  bind  the  heirs,  executors  and 
administrators  of  the  obligor/  if  the  obligor  be  a  natural  person. 
If  a  corporation,  the  appropriate  word  is  "  successors." 

9.  Parties. —  Ohligee.] — To  render  a  bond  satisfactory,  the 
obligee  should  in  some  unmistakable  manner  be  designated  in 
the  instrument.* 

If  the  statute,  rule,  or  order  under  which  it  is  given  does  not 
designate  the  obligee,  the  bond  may  properly  designate  the  party 
for  whose  protection  the  security  is  given.^ 

10. words  of  joint  or  several  interest.'] — If  it  is  desired 

that  the  bond  shall  secure  separate  interests,  so  that  if  either  one 
of  several  obligees  is  injured  by  a  breach  he  may  sue  in  his 
(Hvn  name  without  having  to  join  the  others,^"  it  is  better  to 

«  N.  Y.  Code  Civ.  Pro.,  §  812.  A  failure  to  obey  the  section  does  not  benefit 
the  sureties.     Denike  v.  Denike,  61  App.  Div.  492,  70  K.  Y.  Supp.  629. 

7  Schenke  v.  Rowell,  1  Abb.  N.  C.  295  (where  an  instrument  not  expressly 
binding  heirs,  executors  and  administrators  was  set  aside  as  not  complying 
with  a  statute  requiring  a  iond  as  security  for  costs)  ;  s.  p.,  17  Fed.  Rep.  820. 

If,  however,  such  a  bond  were  accepted  and  acted  on,  the  heirs,  etc.,  might 
be  held  liable  under  the  statute  as  to  liability  of  representatives.  N.  Y.  Code 
Civ.  Pro.,  §§  758,  1837.    Contra,  Taylor  v.  Grace,  6  No.  Car.  66. 

8  Preston  v.  Hull,  23  Gratt.  (Va.)  600,  602  (where  it  was  held  that  a  bond 
payable  to  "blank"  was  a  nullity,  and  that  an  agent  with  parol  authority 
could  not  insert  a  name  as  obligee  and  remder  it  valid) .  Contra,  Manhattan 
Sav.  Inst.  V.  N.  Y.  National  Exch.  Bank,  42  App.  Div.  147,  59  N.  Y   Supp   51 

9  Bigler  v.  Waller,  12  Wall.  142,  149.  A  bond  given  to  plaintiflF  for  his 
benefit,  which  names  him  as  obligee,  where  the  statute  requires  the  bond  to 
run  to  the  people,  is  enforcible  as  a  common  law  bond.  Carl  v  Meyer  51  App 
Div.  5;  64  N.  Y.  Supp.  1077;  s.  p.,  Brown,  etc.,  Co.  v.  Ligon,  92  Fed  Rep  851- 
People  V.  Love,  19  Cal.  676.  Compare  Witherbee  v.  Witherbee,  55  Ann  Div 
181,  66  N.  Y.  Supp.  1036.  ^^' 

Where  a  statutory  bond  is  given  to  an  officer  for  the  benefit  or  protection  of 
a  party  to  the  action  or  a  third  person,  or  to  a  party  for  the  benefit  of  himsdf 
or  any  other  one  interested,  it  may,  unless  the  statute  otherwise  prescribes 
be  enforced  by  an  action  in  the  name  of  the  obligee  (for  he  is  a  trustee  of  an 
express  trust),  or  m  the  name  of  the  person  intlnded  to  be  prot«=ted  (for  he 
fJ^^-J^^^  V^^^yjL^-^'^terest).  See,  for  instance,  People  v  Horton  9  N  Y 
176;  Barnes  v.  Webster,  16  Mo.  258;  Sheppard  v  CoIHt^.,  19  w  irn 
Button  ..  Kelsey,  2  Wend.  615;  People  r   Holmes,  5  id  "93  ^'   ^'°'' 

In  absence  of  a  statutory  provision,  action  must  be  brousht  in  namp  of 
obligee.    Henncus  v.  Englert,  137  N.  Y.  488.  "rougni;  m  name  of 
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express  the  penal  clause  accordingly,  as  running  to  them  or  either 
of  thena,  or,  if  there  are  more  than  two,  to  them  and  each  or  any 
of  them,  as  there  is  some  difference  of  opinion  whether  without 
special  words  of  severance  an  action  by  less  than  all  would  lie." 

11- words  of  representation.] — It  is  usual  but  not  es- 
sential to  the  validity  of  the  bond  that  it  be  expressed  as  running 
to  the  obligee,  his  executors,  administrators,  and  assigns,  if  he  be 
a  natural  person;  if  a  corporation,  to  the  successors  and  assigns. 

Some  forms  in  use  mention,  in  connection  with  the  obligee 
and  before  executors,  etc.,  "  his  certain  attorney."  But  this  can 
only  lead  to  uncertainty.  Without  this  clause  an  attorney  duly 
authorized  could  require  and  receive  payment;  and  if  the  clause 
is  intended  to  confer  authority  on  the  existing  attorney  or  record 
to  do  so,  it  is  of  doubtful  adequacy.  The  word  "  certain  "  cannot 
make  that  certain  which  is  not  so  without  it. 

12.  Date.] —  To  render  a  bond  acceptable  it  should  be  dated, 
although  it  is  not  essential  to  its  validity,  unless  required  by  the 
statute,^^  since  a  bond  takes  effect  only  from  the  time  of  its  de- 
livery, ^^  and  the  day  of  the  delivery  may  be  shown  whenever  it 
becomes  material.^* 

In  the  common  law  form  still  so  uniformly  in  tise  in  many 
parts  of  the  country,  the  date  and  the  statement  that  the  parties 
have  afSxed  their  seals,  are  inserted  at  the  end  of  the  penal  clause, 
and  before  the  condition. 

13.  Condition,  and  recitals.'] — The  object  of  the  condition  is 
to  state  the  acts,  a  performance  of  which  on  the  part  of  the  obligor 
or  others  will  exonerate  him  from  liability  for  the  penalty;  and 
in  order  to  define  the  liability  of  the  obligors  according  to  the 

10  The  objection  to  this  course  is  that  a  recovery  by  a  part  might  possibly 
exhaust  the  penalty  and  leave  others  remediless. 

11  Affirmative. — Alexander  v.  Jacoby,  23  Ohio  St.  358. 

Negative. — Tinslar  v.  Malkin,  12  Weekly  Dig.  (N.  Y. )  530  (dismissing 
complaint  by  one  of  two  joint  obligees  on  an  attachment  bond). 

i2Plumpton  V.  Cook,  2  A.  K.  Marsh.  (Ky.)  450.  ("The  act  of  assembly 
under  which  these  proceedings  were  had  does  not  require  the  bond  to  be 
dated;  and  at  common  law  a  bond  without  a  date  is  as  valid  as  one  with  a 
date.    The  want  of  a  date,  therefore,  cannot  vitiate  the  bond." — Per  Curiam.) 

iSReilly  V.  Dodge,  42  Hun   (N.  Y.),  646. 

!■*  Pierce  v.  Richardson,  37  N.  H.  306,  313  (where  a  bond  executed  on 
Saturday  was  by  mistake  dated  on  Sunday). 

Pournier  v.  Cyr,  ^^4  Me.  32   (where  the  date  had  been  left  blank). 
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circumstances  and  object  with  which  the  bond  is  given,  and  afford 
evidence  of  its  actual  consideration,  the  circumstances  and  object 
should  be  carefully  stated  in  a  recital  introducing  the  condition, 
because  the  recitals  are  regarded  as  expressing  the  precise  intent 
of  the  parties,  and  are  held  to  limit  and  control  the  condition,^' 
and  are  evidence  against  the  obligors  of  the  facts  recited.^® 

In  drawing  a  bond  to  secure  payment  of  any  judgment  or 
decree  that  may  be  recovered,  it  should  be  observed  that  such  a 
bond  does  not  necessarily  postpone  its  enforcement  pending  ap- 
nea! from  such  a  judgment ;  ^^  but  it  will  cover  a  judgment  or 
(locree  in  an  appellate  court^*  unless  the  terms  of  the  bond  in- 
dicate otherwise.  Such  a  bond  will  cover  a  deficiency  judgment 
in  foreclosure.^'  The  fact  that  there  was  a  statutory  security  on 
appeal  will  not  impair  the  remedy  on  the  bond.^" 

A  bond  to  pay  moneys  if  recovered,  may  mean  actual  collec- 
tion^^ or  beneficial  realization  of  an  equivalent,  as  in  case  of 
strict  foreclosure  in  lieu  of  foreclosure  and  sale,^^  and  thus  be 
not  enforcible  merely  on  recovery  of  judgment. 

14.  Seal.l — At  common  law  a  seal  is  essential  to  a  bond  and 
there  should  be  a  separate  seal  for  each  obligor.^    An  instrument 

15  Winters  v.  Judd,  59  Hun  (N.  Y.),  32;  Mayor  r.  N.  Y.  Refrigerating  Co., 
146  N.  Y.  210;  O'Brien  v.  Murphy,  175  Mass.  253;  Bennehan  v.  Webb,  6  Ired. 
(N.  C.)   Law,  57. 

In  Sonneboru  v.  Libbey,  102  N.  Y.  539,  it  was  held  that  a  bond  given  in 
pursuance  of  an  order  is  to  be  construed  together  with  the  order,  and  that 
general  words  in  the  bond  are  restrained  by  the  terms  of  the  order. 

The  recital  may  hold  the  obligors  liable,  notwithstanding  a  mistake  in  the 
judgment  intended  to  be  secured.  Souvais  v.  Leavitt,  53  Mich.  577,  13 
Northw.  Rep.  261. 

16  The  recital  of  a  material  fact  estops  the  signers  of  the  instrument  from 
denying  that  fact  when  sued  upon  the  instrument.  Johnston  v.  Smith,  25 
Hun,  171. 

The  recital  of  another  instrument  will  let  that  instrument  in  evidence 
without  proof  of  its  execution.     Clark  v.  Mix,  15  Conn.  152. 

iTWadsworth  v.  Green,  1  Sandf.  78  (lessors'  agreement  to  return  bonus 
paid  for  lease  if  their  title  should  under  judicial  decision  be  held  invalid, 
held  enforcible  on  getting  a  judicial  decision  of  any  competent  tribunal 
vithout  decision  of  court  of  last  resort).  ' 

18  Rynearson  v.  Fredenburg,  42  Mich.  412. 

19  Id. 

20  Smith  V.  Falconer,  11  Hun,  481. 

21  Ogden  V.  Des  Arts,  4  Duer,  275. 

Even  without  suit.     Wood  v.  Young,  5  Wend.  620. 

22  Morgan  v.  Plumb,  9  Wefnd.  287. 

23  West  V.  Eau  Claire,  89  Wise.  31;  Barnet  v.  Abbott,  43  Vt.  120  A  re- 
cital that  the  bond  is  sealed  will  control.  Met.  Life  Ins  Co  «  ■RoT.,qo>. 
124  N.  Y.  47.  ■         ^enaer, 
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without  a  feeal  is  not  a  compliance  with  a  statute  requiring  a 
bond.^*    In  some  States  a  statute  dispenses  with  seal. 

But  even  where  a  seal  is  requisite,  the  party  for  whose  henefit 
the  bond  is  given  may  waive  it  and  enforce  an  unsealed  instru- 
ment as  a  common-law  obligation,  if  it  is  valid  in  other  respects.^^ 

It  is  always  for  the  interest  of  the  party  taking  a  sealed  in- 
strument to  mention  in  the  instrument  itself  that  it  has  a  seal 
affixed,  for  in  some  cases  this  aids  proof  in  ease  of  the  loss  of 
the  seal  or  the  omission  to  indicate  the  seal  in  making  a  copy  used 
as  secondary  evidence. 

15.  Execution.] — Bonds  tendered  in  legal  proceedings  should 
be  executed  by  the  obligor  in  person,  or  by  an  attorney  duly  au- 
thorized by  a  proper  power  under  seal.^® 

Where  the  obligor  signs  in  person,  it  is  not  necessary  that  it 
be  done  in  the  presence  of  a  subscribing  witness.  It  is  suffi- 
cient that  the  obligor  acknowledges  the  instrument  as  his  deed  in 
the  presence  of  the  witness  and  desires  him  to  attest  it.^'^ 

Where  the  obligor  is  illiterate,  or  blind,  or  deaf  and  dumb,  etc., 
the  contents  of  the  bond  shoidd  be  accurately  made  known  to  him 
in  some  proper  manner  before  execution,  in  order  to  render  the 
bond  binding  upon  him.^ 

Bonds  given  under  penal  requirements  must  be  exacted  only  in 
strict  compliance  therewith.^® 

24Tiifany  v.  Lord,  65  N.  Y.  310;  State  t?.  Thompson,  49  Mo.  188  (holding 
it  error  to  give  judgment  for  plaintiff  on  an  instrument  purporting  to  be  a 
bond,  but  not  sealed ) . 

25  Kelly  V.  McCormick,  28  N.  Y.  318,  aff'g  2  E.  D.  Smith,  503;  Board  of 
Education  v.  Fonda,  77  N.  Y.  350,  and  cases  cited;  County  of  Redwood  v. 
Tower,  28  Minn.  45;  Stegman  v.  Hollingsworth,  60  Hun,  579,  14  N.  Y.  Supp. 
465. 

26Basham  v.  Com.,  13  Bush    (Ky.),  36. 

The  common  law  rule  that  the  writing  of  the  obligor's  name  by  a  third 
person  at  the  request  and  in  the  presence  of  the  obligor  is  sufficient, .  is  not 
always  applicable  under  the  statutes  regulating  practice.  See,  for  instance, 
Billington  v.  Commonwealth,  3  Ky.  L.  Rep.  19. 

In  Rhode  Island  v.  Louthain,  8  Blackf.  413,  where  a.  bond  signed  by  an 
agent  having  only  parol  authority  was  immediately  afterwards  shown  to  the 
obligor,  who  acknowledged  it  to  be  his  act  and  deed,  it  was  held  sufficient 
evidence  of  execution  to  go  to  a  jury.  s.  p.,  Manh.  Life  Ins.  Co.  v.  Alexander, 
89  Hun,  449,  35  N.  Y.  Supp.  325;  aflf'd,  158  N.  Y.  732. 

To  contrary  effect  is  Price  v.  State,  12  Tex.  App.  235  (where  bail  bond 
was  held  void  although  principal  obtained  his  liberty  by  it). 

27  Pequawkett  Bridge  v.  Mathes,  7  N.  H.  230. 

28  Green  v.  North  Buffalo  Township,  56  Pa.  St.  110,  114. 

29  People  ex  rel.  v.  Higgins,  151  N.  Y.  570;  Decker  1).  Judson,  16  N.  Y.  439; 
People  V.  Mitchell,  4  Sandf.  466. 
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16.  —  conditional.^ — If  those  first  signing  a  bond  desire  not 
to  be  bound  unless  all  whom  they  expect  to  sign  do  so,  they  should 
declare  their  execution  of  it  to  be  on  this  condition;^''  and  this 
should  for  convenience  of  evidence  be  expressed  in  the  bond  or 
signature. 

17.  Blanks.] — At  common  law  a  bond  executed  with  a  blank 
for  the  condition^^  is  not  valid ;  nor  would  it  be  even  if  afterward 
filled  in,  unless  the  filling  in  is  otherwise  authorized  or  ratified. 
But  a  bond  with  a  blank  for  the  amount  of  the  penalty,^^  or  of  the 
bum  to  be  secured,^^  executed,  even  by  a  surety,  in  that  condition, 
with  oraP*  authority  to  fill  the  blank,  will  bind  him,  even  though 
the  agent  exceeds  his  authority  as  to  the  amount. 

But  the  usual  authority  to  fill  blanks  and  make  alterations 
necessary  to  completing  the  security,  does  not  sanction  altera- 
tions after  delivery. ^^ 

18.  Acknowledgment,  approval,  filing,  etc.,  defects,  and  amend- 
ing.]—  The  rules  as  to  acknowledgment,  judicial  approval,  justi- 
fication, and  filing,  and  as  to  defects  and  amendment,  will  be  more 
conveniently  stated  in  connection  with  the  subject  of  Under- 
takings. 

In  the  application  of  those  rules  to  Bonds,  it  may  be  added  that 
the  lack  of  a  seal  is  equally  amendable  with  other  defects.^^ 

FORM  No.  35. 
Bond  given  in  reference  to  a.  legal  proceeding. 

Know  all  men  by  these  presents,  that  the  undersigned  A.  B., 
of  [naming  residence] ,  [and  if  it  is  desired  to  indicate  relation  of 

30  City  of  Los  Angeles  v.  Melius,  59  Cal.  444,  450 ;  Bangs  v.  Bangs,  41  Hun, 
41 ;  Russell  v.  Fre'ter,  56  N.  Y.  67.  Failure  of  the  principal  to  execute  will  not 
affect.  O'Hanlon  v.  Scott,  86  Hun,  44,  35  N.  Y.  Supp.  31.  In  State  v.  Wallis, 
57  Ark.  64,  notice  to  the  obligee  was  predicated  upon  the  names  of  those  not 
signing  appearing  in  the  bond. 

31  Matter  of  Fitch,  3  Eedf.   Surr.    (N.  Y.)    457;    Fitzgerald  v.   Staples,  88 

32  Gary  v.  The  State,  11  Tex.  App.  527,  4  Tex.  L.  J    487 
zSExp.  Kerwin,  8  Cow.   (N.  Y.)    118. 

34  Lee  Co.  v.  Welsing,  70  Iowa,  198;  Exp.  Kerwin,  supra 
35Ecep    Becker,  6  Cow     (N.  Y.)    59    (the  court  saying  that  such  a  power 
could  not  extend  beyond  delivery).  i^ 

36 Hunter  v.  Ladd,  2  111.    (1   Scam.)    551;  People  v.  Rensselaer    n    WpT>rt 
(N.  Y.)    174.     The  court  is  given  by  statute  power  to  amend  a  bond  nuZnTo 
tunc  upon  the  application  of  the  party  executing  it.     N.  Y.  Codp  r-      t) 
8  730.  '  v^iv.  irrc, 
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the  obligors,  may  add,  as  principal,]  and  0.  D.  and  E.  F.,  of 
Iresidences^,  [as  sureties,]^''  am  held  and  firmly  boun'd  to  [here 
name  the  beneficiary ;'^  or,  "  the  people  of  the  State  of  Islew 
York;"  or  the  public  officer  or  trustee,  as  may  be  required  by 
the  order  or  statute  under  which  the  bond  is  given],  in  the  penal 
sum  of  dollars   ($  ),  to  he  paid  to  said  obligee[s], 

or  to  his  [or,  their]  executors,  administrators  or  assigns  [or  if 
the  obligee  is  a  corporation,  or  officer,  or  trustee,  or  to  his  or,  its  — 
or,  their  —  successors  or  assigns],  for  ^vhich  payment  well  and 
truly  to  be  made  I  bind  myself,  my  [or,  if  there  is  more  than  one 
obligor,  we  bind  ourselves,  our  and  each  of  our]  heirs,  executors 
and  administrators,  jointly  [and  severally]  ^^  firmly  by  these 
presents. 

Sealed  with  my  [or,  our]  seal  [s],  dated  this  day  of  , 

19     . 

[//  recitals  are  desired  insert  them  here,  commencing  — 
Whebeas  : — ] 

[For  forms,  see  the  various  proceedings,  such  as  Arrest,  Attach- 
ment, Injunction,  Receiver,  etc.,  and  continue  —  Now,  tiieee- 
FOEE,  the  condition  —  etc.,  as  in  next  paragraph.'] 

The  condition  of  this  obligation  is  such,  that  if  [here  state 
condition   according   to   the   statute,   judgment   or   order,   under 
luhich  the  bond  is  given],  then  this  obligation  is  to  he  void;  other- 
wise of  full  force  and  eifect.      [Signatures  and  seals.] 
Signed,  sealed,  and  delivered 
in  presence  of 

[signature  of  witness.] 

37  Under  N.  y.  Code  Civ.  Pro.,  §  811,  surety    signing    it    because    not    also 
the  party  or  principal  need  not  join  executed   by   another   named   therein 
with  the  sureties  unless  the  bond  is  as    surety.      Everett   v.   Mitchell,    23 
given   under  a   provision   of  the  act  App.  Div.  332,  48  N.  Y.  Supp.  303. 
which  requires  him  to  "  execute  "  it.  '    The    words    "  we    and    each    of    us 

Sureties  in  a  bond  required  by  the  bind  ourselves,"  etc.,  held  equivalent 

Code  must  be  residents  of  the  State.  to   jointly  and   severally.     Epis.   Ch. 

Id.,  §  812.     Practicing  attorneys  are  of  St.  Peter  v.  Varian,  28  Barb.  644. 

not  competent.      Gen.  Rule  5.  To   enable   an   obligee,   at   common 

One    surety    is    enough    if   he    can  law,  to  sue  any  part  of  several  oblig- 

justify    in    the    full    amount,    even  ors  in  a  bond  instead  of  compelling 

where   the    provision   of   the   act   re-  him  to  sue  one  or  all,  the  following 

quires    "sureties;"    otherwise,    if    it  language  may  be  used:     "For  which 

specifies    two   or   more.      Id.,    §    811.  payment,  to  be  well  and  truly  made, 

Two     are    usjially    required    by    the  we   bind    ourselves    and    each   of   us, 

courts.  and  any  two  or  three  [or,  two,  three, 

38  A  bond  given  by  two  or  more  or  four]  of  us  jointly,  severally,  and 
obligors,  under  that  act,  unless  other-  respectively,  firmly  by  these  pres- 
wise  expressly  prescribed  by  law,  ents."  By  N.  Y.  Code  Civ.  Pro., 
must  be  joint  and  several  in  form.  §  4'54,  plaintiflF  may  sue  all  or  any 
Code   Civ.   Pro.,   §   812.  of  the  persons  severally  liable  on  the 

A   bond   is    not    invalid   as   to   the    •  same  instrument. 

8 
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[AcJinoiL'ledgment  or  proof  as  in  Forms  1  or  6.]^^ 
[Affidavits  of  sufficiency;  see  next  Form.] 

[For  Forms  for  Justification  and  Approval,  see  Forms  under 
Undeetakings,  page  477,  etc.] 
[File  luith  clerk  of  the  court.]  *" 

FORM  No.  36. 
Affidavit  of  sufficiency  of  surety.^i 

[Venue.] 

C.  D.,  one  of  the  sureties  named  in  and  who  executed  the  fore- 
going bond,  being  duly  sworn,  saye  that  he  is  a  resident  of  the 
State  of  JSTew  York,  and  a  householder  [or,  freeholder]  in  said 
State,  and  is  worth  the  sum  of  [here  insert  peiialty  of  bond],  over 
all  the  debts  and  liabilities  which  he  owes  or  has  incurred,  and 
exclusive  of  property  exempt  by  law  from  levy  and  sale  under  an 
execution. 

[Jurat.]  [Signature.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  812,  this  miist  he  subjoined 
to  the  bond,  and  thus  separate  title  is  unnecessary.] 

FORM  No.  37. 
Recitals  and  condition  of  bond  given  to  indemnify  surety.42 

[As  in  Form  35,  to  place  indicated  for  recitals]. 

Whereas,  at  the  request  of  the  [obligors]  and  on  the  security 
hereof,  A.  B.  has  become  surety  for  said  [obligors]  on  a  certain 
bond  [describe  its  general  character,  or,  whereof  a  copy  is  annexed 
hereto  marked  A]  ;*^ 

Now,  Therefore,  the  condition  of  this  obligation  is  that  if  the 
said  [obligors]  shall  and  will  at  all  times  indemnify  and  keep 
indemnified  the  said  A.  B.  from  and  against  any  loss,  damages, 
costs,  counsel  fees  and  expenses  whatsoever,  which  said  A.  B.  shall 
or  may,  for  any  cause,  at  any  time,  sustain  or  incur  by  reason  or 
in  consequence  of  his  having  executed  said  bond,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 


39  A  bond  given  in  an  action  or  tice  is  to  present  a  separate  affi- 
proeeeding  must  be  acknowledged,  or  davit  for  each. 

proved,  and  certified,  in  like  manner  42  Adapted   from  American   Surety 

as  a  deed  to  be  recorded.     N.  Y.  Code  Co.  v.  Thurber,  121  N.  Y   655 

Civ.  Pro.,  §  810.   Rule  V,  Gen.  Rules.  43  It  may  be  useful '  to '  incorporate 

40  N.  Y.  Code  Civ.  Pro.,  §  816.  At-  the  entire  bond,  which  will  be  ef- 
torney  for  party  must  file.  Rule  IV,  fected  by  such  a  reference  Mayor  V 
Gen.  Rules.  N.  Y.  Ref.  Const.   Co.,  82*  Hun    5')'!' 

41  The  statute  (Code  Civ.  Pro.,  31  N.  Y.  Supp.  714;  Matson  «' 
§  812)  requires  "the  affidavit  of  Blossom,  4  N.  Y.  Supp.  489 •  Forst  «' 
each  surety,"  and  the  general  prac-  Leonard,  112  Ala.  296.          ' 
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FORM  No.  38. 
Recitals  and  condition  of  bond  of  indemnity  to  sheriff. 

[As  in  Form  35,  to  place  indicated  for  recitals.] 

Whereas,  the  above  bounden  A.  B.  duly  recovered  a  judgment 
against  M.  N.  in  the  Supreme  Court  for  the  county  of  , 

for  the  sum  of  dollars  damages  and  costs,  upon  which 

judgment  execution  has  been  issued,  directed  and  delivered  to  the 
aforesaid  [sheriff],  commanding  him  that  he  should  satisfy  said 
judgment  out  of  the  property  of  said  M.  IST.  within  said  county: 
and 

Whereas,  certain  goods  and  chattels  appearing  to  belong  to  said 
M.  IST.,  [and  which  have  been  levied  upon  by  said  —  sheriff  — 
imder  said  execution,]  are  claimed  by  divers  persons  to  bo  subject 
to  their  certain  liens  [or,  are  claimed  by  one  O.  P.  to  belong  to 
him;] 

Now,  Therefore,  the  condition  of  this  obligation  is  such  that  if 
the  above  bounden  [obligors]  shall  well  and  truly  save,  keep,  and 
bear  harmless,  and  indemnify  the  said  [sheriff],  and  all  and  every 
the  persons  aiding  and  assisting  him  in  the  premises,  of  and  from 
all  damage,  liability,  costs,  expenses,  actions  and  judgments  that 
shall  or  may  at  any  time  arise,  accrue,  or  be  brought  against  him, 
them,  or  any  one  of  them,  as  well  for  the  levying  and  making  sale 
under  and  by  virtue  of  such  execution,  of  all  or  any  personal  prop- 
erty which  he  or  they  shall  or  may  judge  to  belong  to  said  M.  JST., 
as  well  as  in  entering  any  shop,  store,  biiilding,  or  other  premises 
for  the  taking  thereof,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue.** 

FORM  No.  39. 
Condition  of  bond  of  deputy  sheriff  to  sheriff. 

The  condition  of  this  obligation  is,  that  the  said    [obligors'] 
shall  save  and  keep  harmless  and  indemnified  the  said  , 

sheriff,  as  aforesaid,  from  each  and  every  act,  neglect  or  default 
of  the  said  [deputy]  of  whatsoever  nature  or  character,  touching 
and  concerning  the  execution  and  return  of  all  such  judgments, 
process,  writs,  and  warrants  of  whatsoever  nature  as  are  or  shall 
be  delivered  to  the  said  sheriff;  and  shall  also  save  and  keep  harm- 
less and  indemnified  the  said  ,  sheriff,  from  and  against 

44  Such  a  bond  will  be  presumed  to  v.   Woodruff,  83  N.  Y.   518.     See,  as 

relate  only  to  property  already  levied  to  principles  of  construction  of  such 

upon,   without  proof  that  the  plain-  a   bond,    Gamble   v.    Cuneo,   21    App. 

tiff    in    the    execution    authorized    or  Div.  413,  47  N.  Y.   Supp.  548;  aff'd, 

directed  the   subsequent  levy.    Clark  162  N.  Y.  634. 
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all  issues,  fines,  demands,  costs,  liabilities,  and  charges  whatso- 
ever, hereafter  to  be  produced,  imposed,  prosecuted,  demanded,  or 
demandable  of  or  against  said  ,  as  sheriff  as  aforesaid, 

his  heirs,  executors,  or  administrators,  or  his  or  their  goods  or 
chattels,  lands,  or  tenements,  for  or  by  reason  of  any  other  neglect 
of  any  kind  whatsoever  of  the  said  [deputy']  in  executing  wrong- 
fully or  neglecting  to  execute  the  office  of  deputy  sheriff  for  the 
said  county  during  the  time  aforesaid.** 

FORM  No.  40. 
Condition  in  official  bond  of  city  marshal. 

The  condition  of  this  obligation  is  such,  that  if  the  said  M.  N". 
shall  well  and  faithfully  execute  the  duties  of  said  office  of  mar- 
shal, without  fraud,  deceit,  or  oppression,  the  above  obligation 
shall  be  void ;  otherwise  to  remain  in  full  force  and  virtue.*® 

45  The    sureties    are    liable   to   the  *6  in  De  Sisto  v.  Stemmed  58  App. 

sheriff's  executrix  for  the  amount  of  Div.  486,  69  N.  Y.  Supp.  431,  it  was 

judgments   paid   by   her  based   upon  held  that   the    surety  would   not   be 

services    of    keepers    improperly    em-  liable  for  the  failure  of  the  marshal 

ployed  by  the  deputy  to  guard  prop-  to    return    to    the    plaintiff    in    an 

erty  seized  under  an  execution.     Gor-  action  a  sum  of  money  deposited  by 

man  v.   Finn,  56  App.  Div.    155,   67  him    with    the    marshal    as    security 

N.   Y.    Supp.   546;    aff'd,   171   N.   Y.  upon    a    levy,    and   under   an   agree- 

629.  ment  between  them. 
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AETIOLE  VII. 

Captions. 

1.  What  papers  shoiild  be  entitled.  Pobms. 

2.  Contents  of  caption.  (41)    Caption  of  a  paper  in  a  pro- 

3.  Several  parties.  ceeding,  not  in  an  action. 

4.  Proceedings    after   change   of   par-  (42)   Caption     of     a     paper     other 

''*^®-  than   an   order   of  court,   in 

5.  —  after  writ  of  error  or  appeal.  an  action. 

6.  Several  causes. 

7.  Collateral  proceedings. 

1.  What  papers  should  he  entitled.'] — In  general,  all  papers 
in  an  action  or  a  special  proceeding  should  be  entitled  in  a  man- 
ner which  will  indicate  the  court  and  identify  the  action  or 
proceeding.  But  a  notice  or  similar  appendage,  at  the  foot  or 
on  the  back  of  a  paper  properly  entitled,  to  which  it  refers,  needs 
of  course  no  separate  title. 

2.  Contents  of  caption.] — The  caption,  or  title,  includes  the 
name  and  locality  of  the  eourt*^  and  the  names  of  the  parties. 
The  summons,*^  the  complaint,*^  and  the  judgment,  which  form 
permanent  parts  of  the  record,  and  will  be  relied  upon  in  future 
to  determine  questions  of  parties  and  jurisdiction,  should  name 
every  party;  and  if  there  are  diversities  of  name  and  capacity, 
all  should  be  indicated. 

In  papers  in  the  common  intermediate  proceedings  in  the 
cause  it  is  enough  after  specifying  the  court,  to  say  A.  B.  and 
others,  plaintiffs,  against  Y.  Z.  and  others,  defendants,  naming 
the  first  party  on  each  side  if  there  is  but  the  one  suit  pending 
between  them.®°  If  there  are  two  or  more  suits  in  which  the 
parties  are  identical,  the  papers  should  be  distinguished  by  adding 
in  the  blank  space  at  the  right  hand  of  the  title  No.  I,  No.  II, 
respectively;  and  it  will  be  found  very  essential  to  the  conve- 

47  "  Cole  Circuit  Court,"  in  the  caption  of  an  indictment,  held  sufficient  to 
indicate  the  Circuit  Court  of  Cole  County.     State  v.  Meinhart,  73  Mo.  562. 

48  Under  N.  Y.  Code  Civ.  Pro.,  §  417,  the  summons  must  contain ,  the  title 
of  the  action,  specifying  all  the  parties  to  the  action,  and  the  court  in  which 
the  action  is  brought;  if  the  action  is  brought  in  the  Supreme  Court,  tlie 
title  must  specify  the  name  of  the  county  in  which  plaintiff  desires  the  trial. 

49  The  N.  Y.  Code  requirements  as  to  the  title  of  the  complaint  correspond 
with  those  of  the  summons.     (§  481.) 

50  White  V.  Hess,  8  Paige  (N.  Y.),  544;  Jerauld  Co.  v.  Williams,  7  So.  Dak. 
196. 
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nience  of  the  practitioner  to  make  the  same  mark  distinctly  in  the 
title  upon  the  indorsement  of  each  paper. 

3.  Several  parties.] — Formerly  it  was  the  practice  for  each 
attorney  to  put  his  own  client's  name  first,  using,  if  the  client 
■was  defendant,  the  abbreviation  ads.  {ad  seciam^^at  suit  of), 
to  connect  the  plaintiff's  name.  This  is  no  longer  good  prac- 
tice. 

But  where  an  attorney  appears  for  one  or  more  of  several 
defendants,  the  others  of  whom  have  defaulted,  it  is  still  common 
to  mention  his  client's  name  as  th^  first  defendant,  adding, 
"  impleaded  with  "  the  other  defendants. 

4.  Proceedings  after  change  of  parties.] — When  a  person  has 
ceased  to  be  a  party  by  death  or  amendment,  his  name  as  a  party 
is  dropped  from  thereafter  entitled  papers  and  the  name  of  his 
successor  in  the  action  is  substituted. 

5.  —  after  writ  of  error  or  appeal.'] — A  writ  of  error  is  a  new 
process,  and  needs  the  names  of  each  of  the  parties, ^-^  and  if  it 
fails  to  designate  them,  even  where  it  uses  a  firm  name,  intend- 
ing to  include  partners  whose  names  are  not  given,  it  is  insuffi- 
cient;^^ and  if  it  appears  by  the  record  that  such  others  were 
parties  below,  the  defect  of  the  omission  of  their  names  from  the 
writ  cannot  be  cured  by  ainendment  unless  the  record  itself  sup- 
plies the  names.®^  Moreover,  the  name  of  the  plaintiff  in  error 
lakes  the  first  place,  though  he  may  have  been  the  defendant 
below;  hence  the  title  is  often  inverted. 

An  appeal,  on  the  other  hand,  generally  carries  up  the  cause 
entitled  as  it  was  below,  and  the  general  adoption  of  this  remedy 
under  Code  procedure,  instead  of  a  writ  of  error, ^*  has  in  so  far 
put  an  end  to  the  inconvenient  practice  of  reversing  the  parties' 
names.^' 

6.  Several  causes.] — If  one  proceeding  is  taken  in  two  or 
more  causes  at  once,  the  title  of  each  should  be  used,  one  below 
the  other. 


51  Gumbel  v.  Pitkin,  113  U.  S.  545,  548. 

B2The  Protector,  11  Wall.  82. 

53 Gumbel  v.  Pitkin  {above). 

54  N.  Y.  Code  Civ.  Pro.,  §  1293,  abolishes  the  writ  of  error 

55By  N.  Y.  Code  Civ  Pro.  §  1295  after  an  appeal  is  taken  the  name  of  the 
Appellate  Court  must  be  substituted  for  that  of  the  court  below  otherwise 
the  title  shall  not  be  changed  in  consequence  of  the  appeal.  ' 
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7.  Collateral  'proceedings.'] — Practitioners  are  sometimes  at  a 
loss  to  know  how  to  entitle  a  paper  in  a  collateral  proceeding. 
Under  Code  procedure  there  is  no  magic  in  a  title,  and  the 
question  generally  is,  simply,  has  the  proceeding  been  clearly 
identified  ?  When  there  is  a  more  substantial  question  respecting 
the  title,  it  is  because  the  consequences  of  proceeding  in  the 
action  may  differ  from  the  consequences  of  initiating  a  new 
proceeding  which  requires  new  jurisdictional  facts,  and  may  in- 
volve different  limitations,  relief,  and  rights  of  appeal.  When 
this  question  is  determined,  the  sufficiency  of  the  details  of  the 
form  of  title  (except  in  any  process  or  pleading  in  which  the 
parties  are  not  otherwise  named)  depends  merely  on  its  making  a 
clear  identification  of  the  proceeding,  whatever  it  is;  and  any 
defects  which  do  not  impair  identification  oiight,  under  the  Code 
procedure,  to  be  disregarded.  The  application  of  this  principle 
to  summons,  complaints,  petitions,  judgments,  and  affidavits  and 
orders,  is  further  noticed  in  connection  with  those  subjects.  The 
rule  for  particular  classes  of  proceedings,  such  as  Contempt,  etc., 
will  be  stated  in  coimection  with  those  subjects. 

FORM  No.  41. 
Caption  of  a  paper  in  a  proceeding,  not  in  an  action. 

Supreme  Court;  County  of  \_or,  other  courf]. 


In  the  Matter  of  the  Application 

of 

A.  B.,  an  Infant,  for  leave  to  sell  Real 
Estate  [or  other  brief  description  of 
object  of  proceedingl- 

To  THE  Supreme  Court  of  the  State  of  JSTew  York  : 

The  petition  of  [etc.,  or  other  introduction  appropriate  to  the 
character  of  the  paper],  respectfully  shows: 


40 


Abbott's  practice  and  forms. 


FORM  No.  43. 
Caption  of  a  paper  in  an  action,  other  than  an  order  of  court. 

[Name  of  court,  and,  if  Supreme  Court,  name  of  county.'] 


[Names  of  all  the  plaintiffs'],^ 
against 


Plaintiffs, 


[Names  of  all  the  defendants]  ,^^ 

Defendants. 


[Action  No.  1] 


57 


John  Doe,  and  others,^^ 


against 


Eichard  Eoe,  and  others,^ 


or 


Plaintiffs, 


Defendants. 


or 


John  Doe,  and  others. 


Plaintiffs, 


against 


Richard     Eoe,     impleaded     with     John 
Styles,  and  others/^ 

Defendants. 


56  Appropriate  for   summons,   com-  68  Permissible     in    entitling    other 

plaint,  and  judgment ;  see  N.  Y.  Code  papers   in  the  action. 
Civ.  Pro.,  §§  417,  418,  and  ante,  p.  37.  59  Permissible,   after   other   defend- 

B7  Appropriate  if  two  or  more  ants  have  defaulted,  or  the  single  de- 
actions  are  pending  betvpeen  the  fendant  is  prosecuting  an  appeal, 
identical  parties;  ante,  p.  37.  etc. 
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AETICLE  VIII. 

Certificates. 

1  Nature  and  use.  (44)   Certificate     establishing     fact 

„  that     paper    has    not    been 

FOEMS.  filed. 

(43)   General    form  of    official    cer-         (45)   Certificate    to    correctness    of 

tificate.  copy. 

1.  Nature  and  use.'] — Where  a  sworn  officer  of  the  court  has 
cognizance  of  a  matter  within  the  scope  of  his  duty  —  as,  for 
instance,  a  clerk,  referee,  or  master  in  chancery,  or  a  sheriff  — 
and  it  is  desired  to  bring  the  matter  before  the  court  incidentally 
for  its  action,  the  court  will  usually  receive  and  act  on  his  simple 
certificate  of  the  fact  in  question,  if  the  matter  be  one  in  which 
lie  stands  indifferent  between  the  parties.**"  But  if  he  is  con- 
cerned, as  where  the  contest  is  regarding  his  misconduct  or  his 
fees,  his  oath  is  required  unless  waived.  See  also  the  following 
Article  relating  to  Copies. 

FORM  No.  43. 
General  form  of  official  certificate. 
Supreme  Court;  County  of  New  York.®^ 


A.  B. 

Plaintiff, 

V. 

Y.  Z. 

Defendant. 


I 


1,  M.  ]Sr.,  clerk  of  the  county  of  *^  {_or,  referee  ap- 

pointed herein  by  order  of  this  court,  dated  the  day  of 

,19     ],  do  hereby  certify  that  {^stating  fact  in  question']. 
\_Date.]^  [Signature  and  official  title.] 

60  See,  for  instance,  Abb.  Civ.  Jury  Brief  (2d  ed.),  551,  par.  13  (judges 
certificate  to  fact  entitling  party  to  costs  —  N.  Y.  Code  Civ.  Pro.,  §  3248). 

61  If  the  title  does  not  indicate  the  without  the  jurisdiction  it  is  better 
place  of  making  the  certificate,  or  if  to  state  that  the  officer  is  em- 
the  certificate  is  for  use  beyond  the  powered  by  law  to  do  the  act,  as 
jurisdiction,  insert  a  venue  below  it  this  statement  will  usually  be  re- 
as  in  case  of  an  affidavit.  ceived  as  prima  facie  proof. 

62  If    a    certificate    is   to    be    used  63  If  the  certificate  is  to  be  used 
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FORM  No.  44. 

Certificate  that  paper  has  not  been  filed.    (Under  N.  Y.  Statute.)  6* 

I,  M.  ]Sr.,  clerk  of  the  county  of  lor,  other  official  title] 

do  hereby  certify  that  I  have  made  diligent  examination  in  my 

office^^  for  [^state  paper,  as,  the  certificate  of  incorporation  of  the 

A.  B.  Company]  and  that  it  cannot  be  found. 

In  Witness  Wheeeof,  I  have  hereunto  set  my 

hand  and  official  seal  this         day  of  19     . 

[Official  [Signature.] 

Seal]  [Title.] 

FORM  No.  45. 

Certificate  to  correctness  of  copy.     (Under  N.  Y.  Statutes.)  66 

[As  in  Form  43,  continuing :]    I  have  compared®''  the  foregoing 
with  the  original    [order  filed  in  my  office  on   the  day 

of  19     ]  and  that  the  same  is  a  correct  transcript  there- 

from and  of  the  whole  of  the  original. 

In  Witness  Wheeeof,  [etc.,  as  in  Form  ]. 

without  the  jurisdiction;,  it  is  better  next  article  on  copies,  p.  46,  as  to  a 

to    add    a   testificandum    clause    and  less    formal    method    of    certification 

official  seal,  if  there  be  one^  as  in  the  where  the  copy  is  intended  to  be  used 

form  following.  upon     an     interlocutory     application 

64  Code  Civ.  Pro.,  §§  921,  957-961.  and  not  as  evidence  upon  the  trial. 

65  A  certificate  is  defective  which  67  A  certificate  is  defective  which 
fails  to  certify  to  such  fact  of  search.  fails  to  state  that  a  comparison  was 
Briggs  V.  Waldron,  83  IST.  Y.  582.  made.     Nolan  v.  Nolan,  36  App.  Div. 

68  Code  Civ.  Pro.,  §§957-961.     See       339,  54  N.  Y,  Supp.  975. 
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ARTICLE  IX. 

Copies. 

1.  Use  of  copies  instead  of  originals.       4.  Letter-press  copies. 

2.  Form,    and    correspondence    with       5.  Sworn  copies. 

original.  6.  Certified   copies. 

3.  Effect    of    omission    or    error    in       7.  Exemplified  copies. 

copy. 

1.  Use  of  copies  instead  of  originals.'] — In  the  case  of  papers 
addressed  to  the  court,  or  to  a  judge,  either  expressly,  such  as 
petitions,  and  bills  in  equity,  or  impliedly,  such  as  pleadings 
under  the  Code,  affidavits,  etc.,  the  originals  are  kept  by  the 
attorney,  or  filed  with  the  clerk  (as  elsewhere  explained) ;  and 
service  of  any  of  them,  when  required,  is  made  by  delivery  of 
a  copy  to  the  person  served. 

In  the  case  of  papers  proceeding  from  the  attorney  and  ad- 
dressed to  others  than  the  court  —  such  as  notices,  demands,  etc. 
—  service  is  made  by  delivery  of  the  original  to  the  person  ad- 
dressed, and  a  copy  is  preserved,  and  is  filed  when  filing  is 
required;  except  however  that  if  such  a  paper  is  properly  a  part 
of  the  record  —  as,  for  instance,  the  summons  —  it  is  served  by 
delivering  a  copy  to  the  person  to  whom  it  is  addressed,  so  that 
the  original  may  be  filed. 

In  the  case  of  process  addressed  by  attorneys  to  ministerial 
officers,  such  as  an  execution,  warrant  of  attachment,  etc.,  the 
original  is  delivered  to  the  ofiicer,  and  a  copy  kept  by  the  attorney, 
the  original  being  required  to  be  returned  by  the  officer,  with  his 
proceedings  thereon,  to  the  court  or  clerk. 

In  the  case  of  papers  which  require  the  allowance  or  authenti- 
cation of  the  court,  such  as  orders  of  court,  the  originals  are 
filed  and  entered,®*  and  if  service  is  required  a  copy  is  delivered 
to  the  person  served.  Those  allowed  or  authenticated  by  a  judge 
out  of  court,  are  filed,**  or  held  in  the  possession  of  the  attorney 
obtaining  them  (or  by  the  ministerial  officer  to  whom  they  are 
addressed,  until  he  files  it  with  his  return),™  and  if  service  is 

68  Together  with  all  the  papers  used  or  read  on  the  motion.  N.  Y.  Gen. 
Rule  3. 

69  As  a  rule  a  judge's  ex  parte  order  need  not  be  entered,  although  the 
papers  should  be  filed.  Albrecht  v.  Canfield,  92  Hun,  240,  36  N.  Y.  Supp. 
940.     , 

70  If  a  provisional  remedy,  or  a  state  writ,  the  attorney  procuring  it  must 
file  the  papers  upon  which  it  was  granted,  within  ten  days  after  service;  or 
the  order,  warrant,  or  writ,  may  be  vacated.    General  Rule  4. 
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required,  a  copy  is  delivered ;  but  in  order  to  put  the  person  served 
in  contempt  for  not  obeying,  the  original  with  the  signature  of 
the  judge  must  be  shown  at  the  time  of  delivering  the  copy/^ 

2.  Form,  and  correspondence  with  original.'] — All  papers  and 
copies  of  papers  must  be  fairly  and  legibly  written  or  printed,  in 
black  characters,  and  should  be  as  free  as  possible  from  erasures 
and  interlineations^^ 

A  copy  of  a  folioed  paper,  provided  for  an  adverse  party  or 
the  court,  must  be  folioed  to  correspond  vsdth  the  original.^* 

A  copy  of  a  paper  should  include  not  only  the  body  of  it,  but 
all  the  foKmal  parts,  the  title,  date,  signature,  address,  the  jurat, 
verification,  or  acknowledgment,  if  any,  and  required  indorse- 
ments ;  in  short,  whatever  was  in  any  sense  a  part  of  the  document 
at  the  time  to  which  the  use  of  the  copy  as  a  representation,  or 
substitute  for  it,  relates.  These  should  be  transcribed  in  full. 
It  is  not  enough  to  substitute  a  memorandum  that  a  formal  part 
omitted  from  the  copy  was  upon  the  original. 

Original  signatures,  when  copied,  should  be  preceded  in  the  copy 
■with  the  word  (signed)  in  parentheses;  a  seal  is  represented  by 
(l.  s.),  or  the  word  seal,  in  parentheses;  a  superscription  is  copied 
with  the  word  (addressed)  in  parentheses  prefixed;  and  a  post' 
mark  may  properly  be  copied  by  transcribing  its  legend  in  ordi- 
nary straight  and  continuous  lines,  prefixing  in  parentheses  the 
word  (postmarked). 

When  a  copy  is  required  of  a  paper  having  an  indorsement 
Avhich  is  material  to  its  effect,  as,  for  instance,  a  file  mark  or 
notice,  the  better  practice  in  copying  the  indorsement  is  to  put 
it,  like  signatures,  postmarks,  etc.,  at  the  foot  of  the  body  of  the 
instrument  within,  prefixing  the  word  (indorsed),  thus  leaving 
the  back  of  the  copy  free  for  a  fresh  indorsement  showing  that  it 
is  a  copy. 

3.  Effect  of  omission  or  error  in  copy.] — Whether  omitting, 
from  a  copy  served,  a  signature,  jurat,  or  other  formality  con- 
tained in  the  original,  and  essential  to  its  validity,  is  fatal  to  the 

71  See,  for  example,  N.  Y.  Code  Civ.  Pro.,  §  610,  relating  to  service  of  in- 
junction order. 

72  The  motion  will  be  denied  where  the  papers  submitted  to  the  court  are  so 
badly  written,  or  so  interlined  or  erased  as  to  be  ille^ble.  Henry  v  Bow  20 
How.  Pr.   (N.  Y.)   215;  Johnson  v.  Casey,  28  How.  Pr.  492,  3  Robt    710  ' 

73  N.  Y.  Gen.  Rules  19. 
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effect  of  the  copy,  depends  on  the  nature  of  the  paper.  If  the 
copy  is  in  the  nature  of  a  notice  of  a  hearing,  on  which  hearing 
there  will  be  opportunity  to  inspect  the  original  before  the  party 
serving  the  copy  can  take  any  step  dependent  upon  the  service,  a 
defective  copy  cannot  be  disregarded  merely  because  of  such  a 
defect  of  form;  and,  if  the  original  is  perfect,  the  court  may 
disregard  the  defect  in  the  copy  served,  and,  where  the  party  has 
not  been  misled,  should  usually  do  so.  This  is  the  rule  applicable 
to  affidavits  and  petitions  on  which  to  move  the  court,  whether 
served  in  advance  of  a  motion,  with  notice  of  motion,  or  with  a 
copy  of  an  ex  parte  order  obtained  thereon.''* 

On  the  other  hand,  if  the  paper  is  in  itself  a  distinct  pro- 
ceeding, like  a  pleading,  the  party  should  be  held  to  abide  by  the 
copy  he  serves,''^  subject  to  the  power  of  the  court  to  relieve  him 
from  the  slip,'^®  where  it  has  power  to  enlarge  the  time." 

This  rule,  however,  should  be  taken  with  the  qualification  that 
if  the  party  served  desires  to  treat  the  copy  as  a  nullity  he  must 
return  it  promptly  with  notice  of  this  specific  objection,  or  he 
will  be  deemed  to  have  waived  the  irregularity.^* 

4.  Letter-press  copies.] — Letter-press  copies  are  so  apt  to  be 
■defective  that  their  use  for  service  or  filing  is  to  be  condemned.'" 
And  where  they  are  tolerated,  they  are  not  duplicates  in  such 
sense  that  each  can  be  treated  as  an  original,  but  they  are  only 
secondary  evidence. 

"4  Barker  v.  Cook,  40  Barb.  (N.  Y. )  254  (motion  to  vacate  arrest  denied, 
where  the  copy  served  of  the  affidavit  on  which  it  was  ordered  did  not  con- 
tain any  signatures.  Chatham  Nat.  Bank  v.  Merchants'  Nat.  Bank,  1  Hun 
(N.  Y.),  702;  Union  Furnace  Co.  v.  Shepherd,  2  Hill  (N.  Y.)  413;  Thiele 
V.  Chicago  Brick  Co.,  60  111.  App.  559;  Blake  v.  Eldred,  18  How.  Pr.  240. 

75  Knowles  v.  Fritz,  58  Wis.  216  (omission  to  copy  at  length  authentication 
of  official  power  of  officer  before  whom  complaint  was  verified,  and  substitu- 
tion instead  thereof  of  the  words  "  certificate  of  clerk  of  court  under  seal 
attached,"  held,  to  prevent  plaintiff  from  requiring  a  verified  answer).  Gra- 
ham V.  MeCoun,  5  How.  Pr.  (N.  Y. )  353  (omission  of  name  of  officer  before 
whom  answer  was  verified,  held,  to  entitled  a  plaintiff  who  had  served  a, 
verified  complaint  to  return  the  answer  and  enter  judgment). 

76  Littlejohn  v.  Munn,  3  Paige  (N.  Y.),  280  (motion  to  strike  answer  from 
files  because  copy  served  had  no  copy  signature,  denied  on  defendant  paying 
costs  and  serving  a  perfect  copy ) . 

77  See  paragraphs  3  and  4  of  page  49  of  this  volume. 

78Hayward  v.  Grant,  13  Minn.  166;  N.  Y.  Code  Civ.  Pro.,  §  528;  Paddock 
V.  Palmer,  32  Misc.  426,  66  N.  Y.  Supp.  743  (defective  verification  waived 
unless  pleading  returned  or  notice  given  within  twenty-four  hours). 

79  By  N.  Y.  Code  Civ.  Pro.,  §  796,  the  requirement  of  "  durable  paper  of 
good  material  "  prevents  their  use.  Papers  typewritten  must  be  imprinted 
upon  16-lb.  paper,  in  black  ink. 


46  Abbott's  peactice  and  fokms. 

5.  Sworn  copies.] — AA^liat  is  here  said  of  sworn  copies  relates 
only  to  their  use  in  interlocutory  and  summary  applications  to 
the  court.  The  mode  of  proof  by  sworn  copy  on  the  trial  of  a 
oause  is  substantially  different. 

In  proceedings  before  or  after  trial  a  special  affidavit  to  the 
truth  of  a  copy  is  not  required,  except  in  producing  copies  instead 
of  the  books  of  a  foreign  corporation  under  the  statute,*"  and  in 
proceedings  for  discovery  of  books  and  papers,  in  which  case  the 
party  ordered  to  make  discovery  is  sometimes  directed  to  do  so 
by  producing  sworn  copies.*^ 

In  other  proceedings  it  is  enough  to  annex  a  simple  copy  to 
the  affidavit  or  petition  in  which  it  is  mentioned,  and  referred 
to  by  the  words  "of  which  a  copy  is  hereto  annexed  (and  madu 
part  thereof)."  This  is  sufficient  prima  facie  proof  of  the  accu- 
racy of  the  copy  for  the  purposes  of  a  motion.*^  If  there  are  rea- 
sons for  demanding  further  proof  of  its  accuracy,  or  the  produc- 
tion of  the  original,  the  court  should  be  asked  to  require  it. 

6.  Certified  copies.] — What  is  said  here  of  certified  copies  is 
said  only  in  reference  to  their  use  in  interlocutory  and  summary 
applications  to  the  court.  The  requisites  of  a  certified  copy,  to 
be  admissible  on  the  trial  of  a  cause,  are  somewhat  different. 

Two  kinds  of  certified  copies  are  in  use.  In  one  the  clerk 
merely  adds  at  the  foot  of  the  copy  the  words  "  a  copy,"  with  his 
signature  and  his  official  seal.  In  the  other,  the  clerk  appends  a 
formal  certificate  that  it  has  been  compared  by  him  with  the  origi- 
nal, and  that  it  is  a  correct  transcript  therefrom  and  of  the  whole 
of  the  original,*^  adding  usually  also  the  official  seal,**  as  is  usu- 
ally required  for  certified  copies  to  be  available  as  primary  evi- 
idence  on  the  trial  of  issues  of  fact.  If  such  copy  is  offered  in 
another  jurisdiction  than  that  where  the  original  file  or  record  is, 
proper  authentication  of  the  clerk's  signature  is  usually  necessary, 
according  to  the  forms  given  in  the  articles  on  Acknowledgments 
and  Affidavits,  and  the  chapter  on  the  Means  of  Evidence. 


SON.  Y.  Code  Civ.  Pro.,  §  931. 

81  Under  Id.,  §§  803,  etc. 

82  Thompson  v.  Hewitt,  6  Hill   (N.  Y.),  254. 

83  N.  Y.  Code  Civ.  Pro.,  §  957.     See  Form  45,  ante. 

T.  ^  foi'  ^!  ?^oic^^l-     ^''^  *°''  ^^^  '■"^^^  ^^  *°  ^"11  certified  copies.  Abb.  Tr. 
h/v.   (2tt  ed. )   336,  etc.  ' 
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The  former  method  is  sufficient  when  a  certified  copy  is  re- 
quired in  practice,  in  the  course  of  proceedings  in  the  same  court 
as  that  in  which  the  original  file  or  record  is. 

In  proceedings  in  another  court,  it  is  the  safer  practice,  when  a 
certified  copy  is  relied  on  in  support  of  a  motion  or  other  applica- 
tion to  the  court,  to  take  a  full  certificate  such  as  would  be  evi- 
dence on  a  trial. 

As  certified  copies  are  in  practice  often  prepared  by  the  at- 
torney, and  sometimes  certified  by  the  officer  without  careful  ex- 
amination, a  scrutiny  of  its  accuracy  by  the  one  on  whom  such  a 
copy  is  served,  occasionally  proves  useful. 

7.  Exemplified  copies.'^ — An  exemplification  or  exemplifed 
copy  may  be  said  to  be  a  duplicate  of  the  record  or  the  document 
on  file,  authenticated  under  the  great  seal  of  the  State,  or  the  seal 
of  the  court,  with  a  certificate  from  the  authorities  appearing  to 
have  official  custody  of  the  record,  that  they  have  caused  it  to  be 
exemplified.®^  This  method  originated  in  the  time  when  records 
v,'ere  engrossed  on  parchment  rolls,  and  an  exemplification  was 
a  sort  of  repliqua  or  reproduction  of  the  form  as  well  as  the  con- 
tents of  the  original  scroll.^®  In' legal  effect  under  modern  proce- 
dure, an  exemplified  copy  does  not  differ  from  a  certified  copy 
except  that  it  is  still  required  by  some  statutes  for  the  purpose  of 
entering  and  adopting  a  judgment  of  one  court  in  the  records  of 
another  court.*^  It  is  indeed  only  ^a  more  unusual,  and  therefore 
considered  as  a  more  solemn,  variety  of  certified  copy. 

85  See  Abb.   Tr.   Ev.    (2d  ed.).     See  chapter  on  Means  of  Evidence,  post, 
vol.  II. 

86  It  was,  for  instance,  sometimes  used  as  a  substitute  for  the  original  on 
a  trial  by  the  record  of  an  issue  of  nul  tiel  record. 

87  See,  for  instance,  N.  Y.  Code  Civ.  Pro.,  §  1595   {judgment  in  partition,  to 
be  recorded  in  other  counties). 

Id.,  §§  2631,  2632,  etc.,  2695,  2703   (foreign  will  admitted  to  probate). 
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ARTICLE  X. 

EsTBisrsiONs  OF  Time. 

1.  Distinction      between      extension         5.  Length  of  time. 

and  stay  of  proceedings.  6.  Mode  of  computing  time. 

2.  Extension,  how  obtained.  7.  Moving  affidavit. 

3.  Extending    limits    fixed    by    rule  8.  Duration  of  extension. 

or  practice.  9.  Notice  of  extension. 

4. by  statute.  10.  Vacating. 

1.  Distinction  between  extension  and  stay  of  proceedings.] — A 
stay  of  proceedings  does  not  extend  the  time  which  either  party 
has  for  doing  an  act,  although  it  incidentally  postpones  the  time 
for  doing  an  act  if  the  time  for  doing  it  has  not  yet  commenced 
running,  and  will  not  commence  while  the  stay  continues.  On 
the  other  hand  an  extension  of  time  does  not  effect  a  stay  of  any 
'proceeding  except  by  delaying  those  of  such  a  nature  that  the 
right  or  obligation  to  take  them  does  not  arise  until  the  time  ex- 
tended has  passed. 

Thus  an  order  staying  plaintiff's  proceedings  does  not  extend 
defendant's  time  to  answer,^*  although  a  stay  of  plaintiff's  proceed- 
ings which  prevents  him  from  serving  his  complaint  would  of 
course  postpone  defendant's  answering.  On  the  other  hand  an  ex- 
tension of  time  to  answer  does  not  stay  plaintiff's  proceedings, 
any  further  than  to  postpone  his  right  to  proceed  as  in  default  of 
an  answer  until  the  extension  has  expired. 

2.  Extension,  how  obtained.] —  Extensions  of  time  are  obtained 
either  by  consent,  in  which  case  a  written  stipulation  is  essential 
to  secure  against  retraetion,^^  or  by  an  order  of  a  judge  author- 
ized to  make  an  order  in  the  action  applied  for  on  affidavit  show- 
ing the  grounds  therefor  and  what  previous  extensions,  if  any, 
have  been  granted  by  order  or  by  stipulation,  and  containing  an 


88  Piatt  V.  Townsend,  3  Abb.  Pr.  (N.  Y.)  9,  5  Duer,  668;  White  v.  Smith, 
16  Abb.  Pr.  109  n.;  McGown  v.  Leavenworth,  2  E.  D.  Smith,  24;  Sniflfen  v. 
Peck,  6  Civ.  Pro.  R.  (Browne)  188.  An  extension  of  time  is 'not  a  "stay  of 
proceedings"  within  the  twenty-days  limit  on  ex  parte  chambers'  order  to 
stay,  under  N.  Y.  Code  Civ.  Pro.,  §"775.  Sisson  v.  Lawrence  16  Abb  Pr. 
259  n.,  25  How.  Pr.  435;  White  v.  Angel,  2  Civ.  Pro.  R.  (MoCartv),  440; 
Condon  v.  Church  of  St.  Augustine,  14  Misc.  181,  35  N.  Y.  Supp.  382. 

89  N.  Y.  Gen.  Rule  11  requires  all  stipulations  to  be  evidenced  by  a  writing. 
See  explanations  as  to  Stipulations,  Article  XXIII  of  this  chapter. 
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oath  to  merits.^"  Such  an  order  is  obtained  ex  parte,  except  as 
below  noted.®^ 

In  New  York  such  an  order  may  be  made  by  the  county  judge 
in  a  Supreme  Court  cause,  and  by  a  Supreme  Court  judge  in  the 
cases  respectively  stated  in  the  explanations  respecting  Motions."^ 

When  the  time  to  serve  any  pleading  has  been  extended  twenty 
days  by  stipulation  or  order,  no  further  time  shall  be  granted  by 
order  except  upon  two  days'  notice  to  the  adverse  party  of  the  ap- 
plication for  such  order.®* 

3.  Extending  limits  fixed  hy  rule  or  practice.} — Where  the 
limit  of  time  which  it  is  sought  to  extend  is  fixed  not  by  statute  but 
by  the  rules  or  practice  of  the  court  the  general  power  of  a  court 
to  control  its  own  proceedings  enables  it  to  enlarge  the  time  in  its 
discretion;  and  this  power  is  expressly  sanctioned  by  a  standing 
rule  in  JSTew  York,®*  which  allows  a  judge  of  the  court  to  exercise 
the  same  power  in  this  respect  as  the  court  itself.®^  Any  such 
order  may  be  revoked  or  modified  by  the  judge  who  made  it,  or, 
in  case  of  his  absence  or  disability,  by  any  one  of  the  other  judges 
of  the  court. 

The  cases  in  which  (except  by  consent)  no  extension  of  the  time 
fixed  by  the  court  itself  can  be  granted  are  those  of  the  time  within 
which  it  has  been  ordered  that  a  supplemental  complaint  must  be 
made  to  contintie  an  action,  or  within  which  an  action  is  to  abate 
imless  it  be  continued  by  the  proper  parties.^® 

4. hy  statute.'] — Where  the  limit  for  doing  an  act  is 

fixed  by  statute,  the  court  has  not  power  to  enlarge  the  time  un- 
less such  power  is  conferred  by  statute;  and  this  is  done  by  the 
New  York  Code,  which  (subject  to  certain  exceptions  below 
stated)  provides  that  "  where  the  time  within  which  a  proceeding 

SON.  Y.  Gen.  Rules.  No.  24. 

91  Travis  v.  Travis,  48  Hun  (N.  Y.),  346;  Condon  v.  Church  of  St.  Augus- 
tine", 14  Misc.  181,  35  N.  Y.  Supp.  382. 

92  See  Article  XIV,  on  Motions,  paragraphs  45-50. 

93  N.  Y.  Gen.  Rule,  No.  24.  And,  by  Rule  32,  a  two  days'  notice  is  required 
upon  applications  for  time  to  serve  a  case,  or  propose  amendments  thereto. 
Notice  of  application  for  an  extension  of  time  to  answer  or  demur  must  be 
given  when  defendant  is  a  corporation  and  is  sued  upon  an  instrument  for 
the  absolute  payment  of  money.     N.  Y.  Code  Civ.  Pro.,  §  1778. 

9*  N.  Y.  Ct.  of  App.,  Rule  18.     And  see  Gen.  Rules,  No.  24. 
95  7(i.     See  article  XIV  on  Motions. 
SON.  Y.  Code  Civ.  Pro.,  §  784. 
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in  an  action  after  its  commencement,  must  be  taken,  has  begun  to 
run  and  has  not  expired,  it  may  be  enlarged,  upon  an  affidavit 
showing  grounds  therefor,  by  the  court,  or  by  a  judge  authorized 
to  make  an  order  in  the  action. ^'^ 

The  cases  in  which  (except  by  consent)  no  extension  of  a  statute 
limited  time  can  be  granted,  either  before  or  after  the  time  has 
elapsed,  are®*  those  of  the  time  within  which  to  commence  an  ac- 
tion, to  take  an  appeal,®^  and  to  apply  to  continue  an  action  where 
a  party  thereto  has  died,  or  has  incurred  a  disability. 

5.  Length  of  time.] —  The  length  of  an  extension  is  in  the» dis- 
cretion of  the  court  or  judge.  The  twenty  days'  limit  on  a  judge's 
ex  parte  order  staying  proceedings  does  not  apply  to  extensions  of 
time.^ 

6. .  Mode  of  computing  time.] —  In  legal  proceedings,  when  a 
specified  number  of  days,  weehs,  or  months  of  time  is  to  be  reck- 
oned, the  first  day  is  not  counted  and  the  last  is  counted.^  If  the 
last  day  of  a  required  number  of  days  be  Sunday  or  a  holiday^ 
other  than  a  half -holiday,  it  is  not  "counted.^  Where  an  act  is  re- 
quired to  be  done  within  two  days,  and  an  intervening  day  is  Sun- 
day or  a  holiday,  it  is  excluded.* 

The  rule  that  fractions  of  a  day  are  not  usually  regarded  only 
applies  when  the  precise  time  is  not  material.^ 

S7N.  Y.  Code  Civ.  Pro.,  §  781. 

98  N.  Y.  Code  Civ.  Pro.,  §  784.  There  is,  however,  a  saving  clause,  under 
which  four  months  can  be  given  to  the  representatives  where  a  party  entitled 
to  appeal  dies  before  the  time  has  expired.     §  785. 

99  N.  Y.  Code  Civ.  Pro.,  §  784. 

IN.  Y.  Code  Civ.  Pro.,  §  775;  Sisson  v.  Lawrence,  16  Abb.  Pr.  (N.  Y.) 
259,  25  How.  Pr.  435;  Condon  v.  Church  of  St.  Augustine,  14  Misc.  181,  35 
N.  Y.  Supp.  382.  The  court  has  no  power  to  grant  an  indefinite  extension, 
the  effect  of  which  would  be  to  extend  the  statute  of  limitations.  Merchants' 
Nat.  Bank  v.  Corn  Exeh.  Bank,  68  Hun,  95,  22  N.  Y.  Supp.  643. 

2N.  Y.  Statutory  Construction  Law  (L.  1892,  chap.  677),  §§  25-27.  But 
this  rule  does  not  apply  in  reckoning  years,  when  the  day  upon  which  the 
event  happens  is  not  to  be  excluded.  Aultman  &  Taylor  Co.  v.  Syme,  163 
N.  Y.  54;  Connecticut  Nat.  Bank  v.  Bayles,  Id.  561. 

3  Id.,  §  27;  Bristad  v.  Harrell,  20  Misc.  348,  45  N.  Y.  Supp.  918.  When 
the_  intervening  period  is  a.  specified  number  of  years,  and  the  last  day  falls 
on  "Sunday,  or  a  holiday,  the  provision  of  the  section  does  not  apply,  and 
the  day  will  not  be  excluded.  Benoit  v.  N.  Y.  Central,  etc.,  R.  Co.  94  N.  Y. 
App.  Div.  24  The  reasoning  of  this  case  will  apply  also  to  a  period  consist- 
ing of  a  specified  number  of  weeks  or  months. 

ild.,  §  27. 

aMarvin  v.  Marvin,  75  N.  Y.  240  (except  when  the  precise  time  is  mate- 
rial, as  in  questions  of  priority  of  liens,  etc.).     See  also  Prentiss  v.  Bowden, 
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A  stipulation  or  an  order  granting  additional  time  does  not 
commence  to  take  effect  until  the  time  thereby  extended  would 
have  expired  had  no  stipulation  or  order  been  made;  unless  a 
different  intent  is  indicated.® 

7.  Moving  afftdavit.} — The  affidavit  should  be  to  the  merits, 
and  should  state  as  well  the  cause  of  action  and  the  relief  de- 
manded in  the  complaint  and  the  reason  for  wanting  more  time, 
as  well  as  what  previous  extensions  have  been  had  and  what  pre- 
vious applications  therefor  made ; ''  and  adequacy  in  satisfying 
these  requirements  may  be  no  less  important  if  a  judge's  order 
is  taken»ea;  parte,  than  if  it  is  asked  on  notice,  for  an  order  granted 
ex  parte  may  be  vacated  by  the  same  judge  ex  parte,  leaving  the 
party  who  took  it  in  default  without  warning. 

8.  Duration  of  extension.] —  The  time  expires,  of  course,  with 
the  termination  of  the  extension,  so  that  an  extension  till  a  future 
event  —  as  for  instance  until  the  determination  of  a  motion  — ■ 
ceases  on  the  occurrence  of  the  event,  leaving  no  opportunity  to 
act.  Hence  in.  such  case  the  extension  should  more  properly  be 
for  a  specified  time  after  the  event. 

An  extension  to  or  until  a  specified  day,  includes  that  day, 
unless  a  different  intent  is  indicated.® 

9.  Notice  of  extension.] —  If  the  order  is  ex  parte,  it  is  not 
enough  to  give  notice  of  its  being  granted.  It  is  necessary  to  serve 
upon  the  adverse  party  a  copy  of  the  order  and  a  copy  of  the  affi- 
davit on  which  it  was  obtained ;  and  if  this  be  not  done  he  may  dis- 
regard it.® 

10.  Vacating.] —  If  the  extension  was  granted  by  a  judge  ex 

f    "■  -  ■  "'  ~ ■' "  ~^ 

8  Misc.  420,  28  N.  Y.  Supp.  666;  aflF'd,  145  N.  Y.  342;  "Wallace  v.  Syracuse, 
etc.,  R.  Co.,  27  App.  Div.  459,  50  N  Y.  Supp.  331;  Douglas  v.  Seiferd,  18 
Misc.  188,  41  N.  Y.  Supp.  289;  Middlebrook  v.  Travis,  68  Hun,  155,  22  N.  Y. 
Supp.  672;  Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54;  Upson  v.  Mt. 
Morris  Bank,  103  App.  Div.  367,  92  N.  Y.  Supp.  1101. 

ePattison  v.  O'Connor,  23  Hun  (N.  Y.),  307;  Schenck  v.  McKie,  4  How. 
Pr.  246. 

T  N.  Y.  Gen.  Rules  24,  25. 

8  Thomas  v.  Douglass,  2  Johns.  (N.  Y.)  226. 

9  N.  Y.  Code  Civ.  Pro.,  §  782.  He  should  give  notice  of  his  intention  to 
disregard.  First  Nat.  Bank  v.  Ranger,  14  N.  Y.  Civ.  Pro.  1;  Campbell  v. 
American  Zyelonite  Co.,  53  N.  Y.  Super.  131. 
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'parte,  application  to  vacate  it  may  be  made  to  him  ex  parte,^"  or 
to  the  same  judge,  or  to  the  court  upon  notice.  If  granted  by  a 
judge,  on  notice,  or  by  the  court  upon  notice,  application  to  vacate 
should  also  be  on  notice.-*^ 

ION.   Y.   Code  Civ.  Pro.,   §   772;    MeMahon  v.   Brooklyn   City  Ey.   Co.,  20 
N.  Y.  Wkly.  Dig.  404;  West  Side  Bank  v.  Pugsley,  47  N.  Y.  368. 

n  See  explanations  as  to  Motions,  Article  XIV,  post,  paragraphs  33-36. 
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AETICLE  XL 

Filing  and  Tile-marks. 

1.  The  power  over  the  flies.  12.  —does  not  show  papers  used. 

2.  What  IS  filing.  13.  Amending  file-mark. 

3.  Place  of  filing.  14.  File-marking  nunc  pro  tunc. 

4.  Time  of  filing.  15.  Certified  copy  as  proof  of  filing. 

5.  Papers   for   filing  to  have  attor-        16.  Supplying  loss  from  files. 

ney-s  name,  etc.  17.  Withdrawing  from  the  files. 

6.  Payment  of  fees.  18.  Striking  off  the  files. 

7.  Index  of  the  files.  Poem. 

8.  Compelling  to  file.  (46)   Notice  to  take  affidavit  off  the 
9-  Notice  of  filing.  files  for  scandal  and  imper- 

10.  Filing  nunc  pro  tunc.  tinence 

11.  File-mark. 

1.  The.  power  over  the  files.] —  The  custodians  of  ptiblic  rec- 
ords often  accept  a  document  for  filing  or  record,  on  payment 
of  their  fees,  irrespective  of  the  right  of  the  person  offering  it  to 
have  it  put  on  the  record.  The  duty  of  the  clerk  of  a  court,  how- 
ever, is  peculiar  in  this  that  the  iiles  in  his  charge  are  the  records 
of  the  transactions  of  the  court  and  its  officers;  and  he  ought  not 
to  place  any  paper  in  its  files  -without  the  sanction  of  authority 
given  by  law,  or  by  the  court,  or  by  settled  practice. 

Neither  the  clerk  of  the  court  nor  an  attorney  can  amend  any 
paper  on  the  files  of  the  court/^  nor  take  any  paper  off  from  the 
files,  without  leave  of  court. ^* 

A  paper  of  such  kind  as  to  be  properly  part  of  the  record,  as  a 
pleading,  belongs  on  the  record,  although  adjudged  bad  or  insuflfi- 
cient,'*  unless  it  be  withdrawn  by  leave  of  court,  or  superseded  by 
amendment. 

2.  What  is  filing.] —  The  mere  coming  of  a  document  into  the 
hands  of  the  clerk,  is  not  a  filing,  if  he  refuses  to  file  it  and  at 

12 Bowes  V.  Isaacs,  33  Md.  535  (judgment  stricken  out  because  it  depended 
on  the  clerk's  voluntary  correction  of  his  own  mistake)  ;  Hawthorn  v.  City 
of  East  Portland,  12  Oreg.  210,  6  Pac.  Rep.  685  (holding  that  a,  clerk  has 
no  power  without  leave  of  court  to  change  the  date  of  his  own  file-mark 
after  filing). 

13  Washburn  v.  Gillett,  4  Monthly  L.  Bui.  (N.  Y.)  22;  Walker  v.  Johnson,  2 
McLean  (U.  S.)  255;  Dare  v.  McNutt,  1  Ind.  148  (holding  that  one  who 
would  give  his  adversary  notice  to  produce  a  paper  on  file  must  get  leave  to 
have  it  removed).  And  see  Mandeville  v.  Reynolds,  68  N.  Y.  528,  to  effect 
that  if  a  paper  duly  filed  is  not  found  in  its  place,  the  presumption  is  it  is 
lost  or  destroyed. 

14  Briggs  V.  Bergen,  23  N.  Y.  162 ;  Commercial  Bank  v.  Spencer,  76  id.  155. 
The  rule  is  different  if  the  pleading  is  stricken  out  as  sham. 
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once  returns  it,  or  if  the  person  delivering  takes  it  back,  so  that 
it  cannot  be  found  on  the  files.'" 

To  constitute  filing  there  should  be  the  intentional  delivery  of 
the  document  in  a  form  suitable  for  filing,  to  the  proper  officer,  or 
to  some  one  in  charge  of  his  office,'®  and  its  receipt  at  his  office," 
for  the  purpose  of  remaining  there.  When  this  occurs,  the  fact 
that  without  the  fault  of  the  person  offering  it,  it  is  not  then  or 
afterward  indorsed  as  "  filed,"  '^  or  put  in  its  proper  place,"  or 

isCushman  v.  Hadfield,  15  Abb.  Pr.  (N.  S.)  100,  52  N.  Y.  653  (where  a 
clerk,  upon  receiving  a  remittitur,  was  immediately  served  with  a  stay,  and 
at  once  handed  the  remittitur  back  without  marking  it.  Walker  v.  Johnson, 
2  McLean,  255    (plaintiff's  attorney  removed  declaration  from  files). 

16  Bishop  V.  Cook,  13  Barb.  (N.  Y. )  326  (where  a  chattel  mortgage  left 
with  one  in  charge  of  a  town  clerk's  office,  who  marked  it  "  filed,"  was  held 
properly  filed,  although  the  office  of  town  clerk  was  vacant). 

Dodge  V.  Potter,  18  Barb.  193  (filing  by  one  who  was  clerk  in  the  store  o£ 
the  town  clerk,  and  had  charge  of  his  office  therein,  held  sufficient)  ;  Hamilton 
V.  Beardslee,  51  111.  478  (to  leave  the  paper  on  the  clerk's  desk  is  not  suffi- 
cient ) . 

17  A  delivery  to  the  clerk  out  of  his  office  and  office  hours  does  not  take 
effect  as  a  filing  until  the  clerk  deposits  it  in  his  office  during  office  hours. 

Hathaway  v.  Howell,  54  N.  Y.  97,  103;  Schulte  v.  Minn.,  etc.,  Bank,  34 
Minn.  48. 

A  requirement  that  a  claim  should  be  filed  in  the  office  of  a  designated 
officer  or  board,  is  not  satisfied  bv  proof  of  its  having  been  mailed,  properly 
addressed.     Gates  v.  The  State,  128  N.  Y.  221. 

18  Baker  v.  Henry,  63  Mo.  517  (objection  that  a  document  was  not  in- 
dorsed as  "filed"  overruled,  there  being  other  sufficient  evidence  of  filing), 

s.  P.,  Carroll  Co.  v.  O'Connor,  137  Ind.  622;  Hohman  v.  Eiterman,  83  111. 
92;  Manhattan  Co.  v.  Laimbeer,  21  Abb.  N.  C.  27;  Nimmons  v.  Westfall,  33 
Ohio  St.  213. 

Holman  v.  Chevaillier,  14  Tex.  337  (omission  of  the  proper  indorsement 
upon  a  document  filed  held  not  to  prejudice  rights  of  the  parties,  the  court 
saying:  "Where  the  law  requires  or  authorizes  a  party  to  file  it,  it  simply 
means  that  he  shall  place  it  in  the  official  custody  of  the  clerk");  Hanover 
Fire  Ins.  Co.  v.  Shrader,  89  Tex.  35. 

Jones  V.  State,  67  Geo.  240  (remittitur  from  Appellate  Court  filed,  bub 
lost  before  entry  on  minutes,  and  text  of  the  opinion  ordered  to  be  copied  m 
heu  thereof).  '^ 

19  Fink  «.  Wallach,  109  App.  Div.  718,  96  N.  Y.  Supp.  543  (failure  of 
special  deputy  clerk  of  Special  Term,  Part  II,  New  York  county,  to  delivei 
to  county  clerk  for  filing  an  order  of  publication,  and  papers  accompanying  iL 
does  not  invalidate  order,  and  it  may  be  filed  nunc  pro  tune)  i      ■'     &     ' 

mZ^7iV-  ^1'*°''  t\l^i^^-  ^l  ^'"^^^^  ""  "^^"^1  mortgage  was  not  put  in  the 
to  hav^befn  med)  i"°rtgages,  but  in  another  pigeon-hole  -  was  held 

Cullen  ^    Miller,'  9  N    Y.  Leg.   Obs.   62    (bond  left  with  a   surrogate  arid 

Baker  i-   Henry,  63  Mo.  517   (where,  after  destruction  of  the  office    a  docu- 

""b,  t'tT  ^r"^  ^T"^.  '""r.  r"""^'  P^P^^^  °^  -  deceased  county  cTevk) 

But  the  document  should  be  such  that  it  is  capable  of  bein^  nlaced  and 
classified  among  other  documents  of  its  class,  otherwise  its  deposft  ^n  the 
4  n' y!  fsiJ'sT       ""  ""^  "°'  '^  "  ^"^"^"^  fi""^-     Griswold".    Sheldo;: 
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properly  indexed,^"  does  not  impair  the  effect  of  the  filing,  unless 
the  statute  makes  such  a  marking  or  indexing  essential. 

3.  Place  of  filing.] —  Papers  in  an  action  should  be  filed  in  the 
office  of  the  clerk  of  the  court  in  which  it  is  pending.^^  An  appeal 
no  longer  removes  the  cause,  except  in  the  cases  where  a  new  trial 
can  be  had  in  the  appellate  court ;  and  except  in  such  cases,  there- 
fore, an  action  is,  notwithstanding  appeal,  still  deemed  pending  in 
the  court  below,  for  the  purpose  of  filing  papers,^^  except  those 
relating  to  proceedings  in  the  appellate  court,  which  its  rules  re- 
quire to  be  filed  with  its  clerk.^^ 

In  the  Supreme  Court  papers  are  to  be  filed  in  the  county  speci- 
fied as  the  place  of  trial ;  but  in  case  the  place  of  trial  is  changed 
to  another  county,  all  subsequent  papers  must  be  filed  in  the 
county  to  which  such  change  is  made ;  ^*  and  it  is  the  duty  of  the 
clerk  of  the  former  county  to  deliver  his  files  of  papers  in  the  ac- 
tion to  the  clerk  of  the  latter  county.^^  When  a  cause  is  removed 
from  one  State  court  to  another,  the  clerk  of  the  former  must  make 
a  similar  transfer  to  that  of  the  latter.^® 

But  the  clerk  is  not  bound  to  transmit  such  papers,  except  upon 
payment  of  his  fees  and  expenses  of  transmission.^^ 

A  mistake  in  filing  the  papers  for  the  commencement  of  an 
action  in  the  clerk's  office  of  another  court  from  that  where  the 
action  is  brought  is -not  amendable  mine  pro  tunc  if  filing  was 
a  necessary  condition  of  the  proceeding.^* 

20  People  V.  Britsol,  35  Mich.  28  (where  a  chattel  mortgage  was  not  entered 
in  the  alphabetical  index  as  required  by  statute ) . 

The  reason  for  the  rule  is  that  the  party  delivering  the  document  to  the 
officer  has  done  all  that  the  law  requires  of  him,  and  cannot  be  prejudiced  by 
the  failure  of  the  officer  to  do  his  duty.  People  v.  Bristol  (above).  See  a 
similar  ruling  on  the  effect  of  not  indexing  a  deed  left  for  record,  in  Mutual 
Life  Ins.  Co.  v.  Dake,  87  N.  Y.  257,  1  Abb.  N.  C.  381,  384. 

21  N.  Y.  Gen.  Rule  2. 

22 Andrews  v.  Durant,  6  How.  Pr.  (N.  Y.)  191,  193  (setting  aside  a  judg- 
ment-roll after  appeal  because  filed  in  the  wrong  county). 

23  N.  Y.  Gen.  Rule  No.  2. 

24  N.  Y.  Gen.  Rule  No.  2;  Curtis  v.  Greene,  28  Hun,  294,  295. 

26  N.  Y.  Code  Civ.  Pro.,  §  998;  s.  p.,  Duncan  v.  The  State,  84  Ind.  204. 

26  N.  Y.  Code  Civ.  Pro.,  §§  319,  344. 

27  N.  Y.  Code  Civ.  Pro.,  §  3292;  Purdy  v.  Peters,  15  Abb.  Pr.  (N.  Y.)  ICO 
(holding  that  a  clerk  entitled  to  fees  is  entitled  to  payment  when  service  is 
requested). 

28  People  ex  ret.  Holdsworth  v.  Superior  Ct.,  18  Wend.  (N.  Y.)  675  (man- 
damus allowed  to  reverse  proceedings  founded  on  such  amendment). 
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4.  Time  of  filing.] —  Where  the  right  to  file  a  paper  in  proceed- 
ings already  under  the  jurisdiction  of  the  court^®  depends  on  a 
condition  precedent,  for  instance  a  petition  such  as  requires  leave 
of  court;  or  an  undertaking  on  appeal,  which  should  not  be  filed 
before  notice  of  appeal,  a  premature  filing  may,  if  satisfactorily 
explained,  be  treated  by  the  court  as  sufiicient  to  save  the  right 
of  the  party,  if  the  adverse  party  has  not  been  misled  to  his  preju- 
dice, and  the  court  may  allow  it  to  be  indorsed,  to  be  refiled  nunc 
pro  tunc,  or  to  be  file-marked  by  way  of  amendment.^" 

Where  rights  of  priority  depend  on  the  time  of  filing,  a  de- 
livery of  a  paper  to  the  clerk  in  the  interval  between  the  office 
hours  of  two  days  cannot  gain  priority  over  another  delivered  at 
the  opening  of  office  hours  on  the  second  of  the  two  days.^^ 

5.  Papers  for  filing  to  have  attorney's  name,  etc.] — All  papers 
served  or  filed  must  be  indorsed  or  subscribed  with  the  name  of 
the  attorney  or  attorneys  (or  the  name  of  the  party,  if  he  appears 
in  person),  and  his  or  their  office  address,  or  place  of  business.^^ 

6.  Payment  of  fees.] — When  a  paper  to  be  filed  has  to  be  sent 
by  mail  and  the  law  allows  a  fee  to  the  clerk  filing  it,  it  is  best 
to  send  the  fee,  or  enough  to  cover  the  amount  if  unknown,  unless 
the  statiite  or  rule  of  court  clearly  requires  performance  of  the 
service  in  advance  of  payment  of  fees.  It  is  a  general  principle 
that  in  the  absence  of  such  a  regulation  the  clerk  cannot  be  com- 
pelled to  perform  such  a  service  for  which  the  law  entitles  him 
to  fees  without  payment  or  tender  at  the  time  his   service  is 

equested 


r 


33 


29  Otherwise  of  filing  in  a  case  where  there  is  no  judicial  proceeding  pend- 
ing in  the  court. 

30  Security  Co.  v.  Arbuckle,  123  Ind.  518;  Hawthorn  v.  City  of  East  Port- 
land, 12  Oreg.  210,  6  Pac.  Eep.  685;  King  v.  Penn,  13  Wldy.  Cin.  L.  Bui.  375, 
1  N.  E.  Pep.  84.  And  see  Zoller  v.  O'Keeffe,  15  Abb.  N.  C.  483  (holding  that 
filing  an  annual  report  of  a  corporation  in  advance  of  the  statute  time  did  not 
impair  its  eiTect) . 

31  France  v.  Hamilton,  26  How.  Pr.  (N.  Y.)  180.  In  Zimmerman  v. 
Cowan,  107  III.  631,  the  court  held  that  filing  a  notice  of  intention  to  con- 
test an  election  was  in  time,  though  after  6  p.  m.,  on  the  last  day  allowed  by 
statute. 

32  N.  Y.  Gen.  Pule  No.  2.     See  also  Indorsements,  post. 

33Purdyu.  Peters,  15  Abb.  Pr.  (N.  Y.)  160;  Freese  v.  Bildenfield,  14 
Blatchf.  (U.  S.)  402  (examiner  not  compellable  to  file  testimony  until  his 
fees  are  paid). 

N.  Y.  Code  Civ.  Pro.,  §  3281,  forbids  an  officer  to  require  payment  in  ad- 
vance unless  expressly  directed  or  permitted  so  to   do  before  rendering  the 
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7.  Index  of  the  files.] — By  the  New  York  rule  the  clerk  is  re- 
quired^* to  keep  a  book,  indexed,  in  which  all  papers  filed,  the  or- 
ders made  and  the  steps  taken  therein,  shall  be  indicated  under 
the  title  of  the  action  or  special  proceeding,  with  the  dates  of  the 
several  proceedings. 

8.  Compelling  to  file.] — The  court  will  compel  a  party  to  file 
the  affidavits  used  by  him  on  a  motion  on  notice,  and  doubtless 
have  power  to  do-  so  with  respect  to  affidavits  a  party  has  used 
with  the  court  for  any  purpose.  And  the  objection  that  the  affi- 
davits may  be  used  to  criminate  him,  or  that  the  motive  of  the 
adverse  party  in  seeking  to  compel  their  filing  is  to  found  a  prose- 
cution for  perjury,  is  not  an  answer  to  the  application.^^ 

9.  Notice  of  filing.] — In  the  absence  of  any  regulation  requir- 
ing notice,  or  any  specific  reason  making  it  good  policy  to  charge 
the  adversary  with  express  notice,  he  who  files  a  paper,  even  in 
compliance  with  an  order  requiring  him  to  do  so,  is  not  bound  to 
give  notice  of  the  fact  of  filing.®® 

10.  Filing  nunc  pro  tunc] —  Except  in  those  cases  where  the 
filing  was  necessary  to  the  acquirement  of  jurisdiction,  or  the  stat- 
ute or  nature  of  the  act  makes  the  filing  an  imperative  condition 
of  the  act  done,  the  court  has  power,  in  a  proceeding  in  which  it 
has  jurisdiction,®^  to  allow  a  paper  to  be  filed  nunc  pro  tunc,  when 
good  cause  is  shown.** 

service;  but  it  is  not  clear  that  this  entitles  an  attorney  to  credit  for  fees  of 
filing.  If  the  statute  requires  the  filing  fee  to  be  paid  in  advance,  the  clerk 
cannot  waive  the  requirement  where  the  fee  is  not  his  private  emolument. 
State  V.  Chicago,  etc.,  E.  Co.,  145  Ind.  229. 

34  N.  y.  Gen.  Rule  No.  7. 

35  Anon.,  5  Cow.  13;  Sinnott  v.  First  Nat.  Bank,  34  App.  Div.  161,  51 
N.  Y.  Supp.  417.  Before  an  order  is  entered  by  the  clerk,  the  papers  used 
or  read  on  the  motion  on  either  side  must  be  filed.  N.  Y.  Gen.  Rule  No.  3. 
Under  Code  Civ.  Pro.,  §  1304,  a  party  or  person  entitled  to  take  an  appeal 
from  a  judge's  order  may  compel  the  filing  of  the  order,  and  the  papers  upon 
which  it  was  founded,  under  penalty  of  having  the  order  revoked  and  an^ 
nulled.  In  case  of  a  pleading,  notice  to  file  should  first  be  given,  and  if  dis- 
regarded an  ex  parte  order  may  be  taken.  Langbein  v.  Gross,  14  Abb.  I'r. 
(N.  S.)   412;  N.  Y.  Code  Civ.  Pro.,  §  824. 

3eDouoy  V.  Hoyt,  1  Code  Rep.  N.  S.  (N.  Y.)  286.  But  where  the  filing  ol 
an  undertaking  is  to  act  as  a  stay  of  proceedings,  notice  of  its  filing  must  be 
served  as  well  as  a  copy  of  it.    N.  Y.  Code  Civ.  Pro.,  §  1334. 

37  Butler  V.  Smalley,  101  N.  Y.  71;  Galloway  v.  MoKeithen,  5  Ired.  (N.  C.) 
12. 

38  N.  Y.  Code  Civ.  Pro.,  §§  721-724,  783-785.  For  convenient  precedents 
for  this  practice  see  Renouil  v.  Harris,  2  Sandf.  641  (omission  to  file  answei 
as  part  of  a  judgment-roll  cured)  ;  s.  P.,  Cook  v.  Dickerson,  1  Duer,  679,  68b; 
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Where  consent  is  necessary  to  be  shown  by  the  record,  an  entry 
by  the  clerk  showing  that  the  adverse  party  was  present  when  the 
court  gave  leave  to  file  nunc  pro  tunc,  does  not  show  consent.^^ 

11.  File-mark.] —  The  clerk's  file-mark,  indorsed  on  the  paper, 
is  the  appropriate  evidence  of  the  fact  and  time  of  filing ;  *°  but 
it  is  not  essential,*^  and  when  it  is  lacking,  the  fact  and  time  of 
filing  may  be  proved  aliunde}"^ 

A  file-mark  on  the  outside  fold  of  two  papers  firmly  afiixed 
to  each  other,  or  documents  written  on  the  same  paper,  is  presump- 
tive evidence  of  the  filing  of  both.*^  And  proof  of  the  filing  of  a 
document  raises  a  legal  presumption  of  the  filing  with  it  of  a  sub- 
sidiary document  referred  to  in  it  as  annexed,  though  there  be  no 
file-mark  on  the  latter.** 

12.  —  does  not  show  papers  v^ed.'] — The  ordinary  file-mark 
is  not  sufiicient  to  show  that  the  paper  was  used  on  the  motion  or 
liearing  for  which  it  may  have  been  prepared.*^  For  this  pur- 
pose, if  the  paper  be  not  referred  to  in  the  minutes  or  in  the  re- 
citals of  the  order  or  decree  made  thereon,  it  should  be  indorsed 
as  having  been  read  on  the  motion  or  hearing. 

Blashfield  v.  Smith,  27  Hun   (N.  Y.),   114   (judgment-roll  allowed  to  be  filed 
nunc  pro  tunc  after  docketing  and  execution ) . 

Short  V,  May,  2  Sandf.  639   (filing  copy  pleading,  instead  of  original,  when 
•^nuired  by  order  of  court)  ;  Dieckerhoff  v.  Ahlborn,  2  Abb.  N.  C.  372   (omis- 
sion to  file  undertaking  on  arrest)  ;   Kloepping  v.  Stellmacher,  7  Vr.    (N.J.) 
176   (omission  to  file  affidavit  of  service  of  summons). 

39  State  V.  Duck-worth,  68  Mo.   156    (exceptions  in  criminal  case). 

40  There  is  an  exception  as  to  pleadings  in  some  jurisdictions  where  entry 
on  the  record  or  docket  is  required  as  notice  to  the  other  party.  See  Padden 
V.  Moore,  58  Iowa  703;   Duke  v.  Crabtree,  5  Ark.  478. 

Where  an  admission  of  service  was  indorsed  underneatn  a  file-mark,  the 
service  and  filing  were  presumed  to  have  been  of  the  same  date.  People  v. 
Ah  Yute,  56  Cal.  119. 

41  State  ?;.  Eitter,  9  Ark.  244;  Conant's  Est.,  43  Oreg.  530.  Contra,  Love- 
V.  Mclntyre,  3  Tex.  10;  Garden  City  Ins.  Co.  v.  Stayart,  79  111.  259. 

42  Bishop  V.  Cook,  13  Barb.  326,  329;  Lessee  of  Haines  v.  Lindsey,  4  Ohio 
St.  88,  90;  Nimmons  v.  Westfall,  33  id.,  213;  King  v.  Penn,  13  Wkly.  L.  Bui. 
375;  s.  c,  1  N.  E.  Rep.  84;  Burns  v.  Ingersoll,  6  Ky.  L.  Eep.  737;  s.  P., 
Bryant  v.  Bank  of  California  (Cal.,  1SS5),  7  Pac.  Eep.  128;  Simpson  v. 
Minor,   1    Blacld.    (Ind.)    229. 

43  Schott  V.  State,  7  Tex.  App.  616  (in  such  case  the  court  said:  "  It  would 
be  unnecessary  that  the  clerk  should  indorse  more  than  one  file-mark,  and 
that  upon  the  paper  which  happened  to  be  on  the  outside  " ) . 

44  Whitworth  v.  Maleomb,   £.2  Ind.  454. 

45 Johnson  V.  Muir,  43  Cal.  542  (affidavits  merely  indorsed  as  "filed"  not 
considered  by  the  court).  "  The  affidavits  should  be  identified  by  the  indorse- 
ment of  the  judge  or  clerk  made  at  the  time  of  the  hearing  that  they  were 
read  or_ referred  to  on  the  hearing."  The  practice  in  New  York  requires  the 
recital  m  the  order  of  all  the  papers  read  on  the  motion  N  Y  Gen  Rule 
No.  3.  ... 
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13.  Amending  file-mark.'] — The  court  have  power  to  allow 
amendment  of  an  erroneous  file-mark  made  by  its  own  clerk ;  *® 
but  should  not  amend,  but  may  on  competent  evidence  disregard 
an  erroneous  file-mark  made  by  the  clerk  of  another  court.*^ 

14.  File-marking  nunc  pro  tunc] —  Where  the  filing  officer  has 
omitted  to  indorse  the  proper  file-mark  upon  a  document  that  has 
been  filed  in  his  office,  it  may  be  done  subsequently  by  the  sanction 
of  the  court,  and  will  have  the  same  effect  as  if  done  at  the  proper 
time.*^ 

15.  Certified  copy  as  proof  of  filing.] —  To  secure  evidence  of 
filing  in  all  matters  in  which  an  important  right,  that  may  be 
questioned  in  the  future,  depends  on  due  filing,  it  is  convenient 
to  take  a  certified  copy  from  the  filing  office,  including  in  the  copy 
the  indorsement  of  file-mark;  for  this  will  guard  against  danger 
of  loss  of  evidence  by  removal  of  the  paper  from  the  files.  If 
thereafter  the  paper  be  not  found  on  the  files  its  loss  or  destruction 
is  presumed,*^  and  it  may  usually  be  proved  by  the  copy  as  second- 
ary evidence,  even  where  there  is  no  statate  making  the  certified 
copy  original  evidence. 

16.  Supplying  loss  from  files.] — Where  paper  is  lost  or  with- 
held from  its  records  the  court  have  power  to  allow  a  copy  to  be 
filed.""  In  such  case  it  is  best  to  annex  the  copy  to  the  order 
granting  leave  to  file,  and  to  refer  to  the  copy  in  the  order,  as 
annexed,  and  file  both  together.^^ 

49  Kennedy  v.  State,  9  Tex.  App.  399.  See  Hamilton  v.  Beardslee,  51  111. 
478. 

47  7d. 

48Holman  v.  Chevaillier,  14  Tex.  337;  Leslie  v.  State,  83  Ind.  180;  Haw- 
thorn V.  City  of  East  Portland,  12  Oreg.  210,  6  Pac.  Rep.  685;  Hamilton 
V.  Beardslee,  51  111.  478;  s.  P.,  Clapp  V.  Graves,  2  Hilt.  317.  See  also  Hubbard 
V.  State,  72  Ala.  164  (holding  that  the  indorsement  by  the  clerk  of  the  filing 
of  an  indictment  iliay  be  made  at  any  time  while  the  cause  in  in  fieri ) . 

49Mandeville  v.  Reynolds,  68  N.  Y.  528;  Leland  v.  Cameron,  31  N.  Y.  115. 

50  Sturtevant  v.  Robinson,  18  Pick.  (Mass.)  175,  179  (copy  writ  of  scire 
facias  allowed  to  be  filed  to  supply  loss)  ;  N.  Y.  Code  Civ.  Pro.,  §  726;  Lamo 
V.  Hinman,  46  Mich.   112. 

Such  copy  to  be  stricken  from  the  files  if  original  be  found  and  inserted. 
Sweet  V.  Brown,  61  Iowa,  669. 

5lln  Rogers  v.  State.  11  Tex.  App.  608,  it  was  held  that  the  authenticity 
of  a  copy  or  substituted  indictment  filed  to  supply  the  place  of  the  original 
could  not  be  presumed  from  the  fact  of  its  being  filed,  and  the  records  of 
the  court  containing  an  entry  of  leave  to  file  a  substitute;  but  the  record 
must  identify  it  and  show  the  intended  substitution  actually  made. 
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17.  Withdrawing  from  the  files.] — Leave  to  withdraw  a  paper 
from  the  files  should  rarely  be  granted  against  objection,  except 
for  temporary  use  as  evidence,  or  for  purposes  of  amendment; 
and  in  the  latter  case,  if  the  object  of  amendment  be  to  modify 
an  allegation  of  fact,  the  original  allegation  should  usually  be 
allowed  to  remain  iu  such  condition  that  it  may  be  used  if  desired, 
as  evidence  in  the  nature  of  an  admission,  subject  of  course  to 
explanation.^^ 

The  court  exercises  its  discretion  too  in  furtherance  of  justice 
as  to  whether  it  will  permit  a  document  to  be  withdrawn  from  the 
files  for  use  as  evidence  in  another  action.''^ 

Where  all  parties  consent  the  court  should,  on  cause  shown,  es- 
pecially where  domestic  welfare  and  peace  are  concerned,  allow 
the  papers  in  a  discontinued  or  compromised  suit  to  be  with- 
drawn.^* 

18.  Strihing  off  the  files.] —  The  court  may  freely  strike  out 
scandalous  and  impertinent  matter  from  papers  filed  or  presented 
for  filing,^^  or  may  strike  such  papers  from  the  files;  ^®  and  in  such' 

52  See  article  on  Amendments,  page  20  of  this  volume.  It  rests  in  the  dis- 
cretion of  the  court  whether  it  will  permit  the  answer  of  one  of  the  defendants 
to  be  withdrawn,  against  the  objection  of  other  parties  who  have  an  interest 
in  retaining  it  upon  the  record.  Cushman  v.  Leland,  93  N.  Y.  652 ;  Washburn 
V.  Gillett,  4  Monthly  L.  Bui.   (N.  Y.)   22. 

ssRogerson  v.  Neal,  16  Pick.  (Mass.)  370;  French  v.  Neal,  24  id.  55  (re- 
fusing such  leave  for  a  second  action  on  the  same  document  after  failure  in 
the  first  action ) . 

54  For  precedents  see  Walton  v.  Broadbent,  3  Hare,  334  (bill  withdrawn); 
Barritt  v.  Tidswell,  7  Wkly.  Eep.  85  (affidavit)  ;  Jewin  v.  Taylor,  6  Beav. 
120  (bill)  ;  Clifton  v.  Bentall,  9  id.  105  (practice  disapproved).  The  earliest 
case  seems  to  be  Tremaine  v.  Tremaine  (1683),  1.  Vern.  189  (where,  in  a 
cause  between  father  and  son,  bill  and  answer  were  taken  off  by  consent). 

A  person  may  be  punished  criminally  for  taking  a  paper  from  the  court 
files  without  leave.  People  v.  Peck,  61  Hun,  560,  22  N.  Y.  Snpn.  576-  aff'd 
138  N.  Y.  386.  '  ^  '      • 

55  Allegations  contained  in  an  affidavit  which  are  irrelevant,  impertinent, 
and  scandalous,  held  properly  stricken  out  of  the  affidavit,  and  the  costs 
properly  imposed  upon  the  attorney  who  inserted  them.  McVey  v.  Cantrell, 
8  Hun  (N.  Y.),  522;  s.  p.,  Sicp.  Simpson,  15  Ves.  476  (striking  affidavit 
from  files).  Portions  of  a  pleading  may  be  so  stricken  out,  although  not 
filed.    See  Hilton  v.  Carr,  40  App.  Div.  490,  58  N.  Y.  Supp.  134. 

Scandalous  matter  included  in  the  presentment  of  a  grand  iury  may  be 
expunged.     See  Matter  of  Jones,  181  N.  Y.  389. 

5eGoddard  v.  Parr,  24  L.  J.  Ch.  783;  s.  c,  3  Wkly.  Rep,  633  (where  a 
witness  called  to  prove  a  contract  was  asked  whether  he  ever  told  fortunes, 
with  a  view  to  discredit  him.  He  answered  no,  and  two  affidavits  were  filed 
of  persons  who  alleged  that  he  had  told  their  fortunes  in  writing.    Eeld,  that 
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cases  destruction  is  usually  preferable  to  leaving  the  paper  in 
tlie  hands  of  those  who  were  guilty  of  presenting  it.®^  Gross  and 
injurious  prolixity  is  also  a  ground  on  which  the  court  may  strike 
out  an  affidavit  or  charge  the  attorney  with  costs.®^ 

A  paper  which  is  so  entirely  irregular  or  insufficient  that  it  has 
no  business  on  the  files  at  all  may  also  be  struck  off ;  ^^  but  thi's 
remedy  is  not  to  be  encouraged  if  it  be  a  pleading  to  be  met  in 
ordinary  course.®" 

a  motion  to  strike  the  affidavits  off  the  file  should  be  granted,  and  the  party 
filing  them  must  pay  the  costs.  The  case  contains  an  excellent  discussion  ot 
the  absurdity  of  allowing  evidence  to  contradict  a  witness  on  an  immaterial 
point  in  the  case ) . 

In  Kerniek  t'.  Kerniek,  12  Wkly.  Rep.  335,  a  wife  sued  her  husband  for  a 
settlement,  and  the  defense  filed  an  afiidavit  of  the  husband  that  a  third 
person  had  confessed  to  him  that  he  had  committed  adultery  with  the  wife. 
Held  (on  motion),  that  the  affidavit  should  be  struck  off  as  hearsay  and 
scandalous,  and  that  the  usual  rule  as  to  costs  should  be  applied  ( "  attorney 
paying  costs  " ) .  The  court  say  they  could  have  struck  the  affidavit  off  the 
files  even  if  it  had  contained  only  innocent  matter,  since  it  was  purely  hear- 
say —  and  a  fortiori  they  would  strike  it  off  the  files  since  it  contained  scan- 
dalous  matter. 

In  Woods  V.  Morrell,  1  Johns.  Ch.  103,  the  chancellor  says:  "Facts  not 
material  to  the  decision  are  impertinent,  and  if  reproachful,  they  are  scan- 
dalous; and  perhaps  the  best  test  by  which  to  ascertain  whether  the  matter 
be  impertinent  is  to  try  whether  the  subject  of  the  allegation  could  be  put 
in  issue  and  would  be  matter  proper  to  be  given  in  evidence  between  the 
parties."  The  power  should  only  be  exercised  in  exceptional  eases,  to  cure 
mistakes  or  destroy  scandalous  accusations.  Schecker  r.  Woolsey,  2  App. 
Div.  52,  37  N.  Y.  Supp.  392.  "  Of  course  affidavits  and  documents  not  prop- 
erly part  of  the  records  of  the  court  and  filed  by  mistake  would  properly 
be  directed  to  be  removed.  So,  also^  the  court  should  not  sufi'er  its  records 
to  be  used  to  publish  libels,  and  scandalous  accusations  wholly  irrelevant 
to  the  cause  should  be  suppressed." 

57  "  It  was  stated  in  the  course  of  the  argument  that  when  a  document  is 
ordered  to  be  taken  ofiF  the  file  the  practice  is  not  to  return  it  to  the  party 
who  placed  it  there,  but  to  destroy  it  by  burning."  Reporter's  foot  note  to 
the  case  of  Hill  v.  Hart-Davis,  L.  R.  26  Ch.  Div.  470  (where,  on  motion 
to  strike  an  affidavit  from  the  files  because  of  prolixity,  it  was  held  to  be 
the  better  way  to  allow  the  affidavit  in  question  to  remain  on  file  to  save 
the  trouble  and  delay  of  another  being  made,  but  directing  the  payment  ot 
costs  of  an  affidavit  of  proper  length,  and  declaring  the  power  of  the  court, 
in  a  proper  case,  to  strike  off  an  affidavit  from  the  file  of  the  court  inde- 
pendently of  any  rule  authorizing  such  action). 

BSHill  V.  Hart-Davis  (Eng.  Ct.  of  App.  1884),  L.  R.  26  Ch.  Div.  470. 

59  1  Dan.  Ch.  Pr.  731,  732,  citing  Griffiths  v.  Wood,  11  Ves.  62,  indicating 
that  the  notice  of  motion  should  describe  the  paper  as  "  a  certain  paper 
writing  purporting  to  be  "  an  answer,  etc. 

eoA  motion  may  lie  upon  such  a  pleading  for  judgment  upon  it  as  frivolous. 
N.  Y.  Code  Civ.  Pro.  §  537. 
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Form  No.  46. 
Notice  of  motion  to  take  af&davit  off  the  files  for  scandal  and  impertinence.ei 

IMay  state  object  of  motion  tJms:']  That  the  affidavit  of  \_or, 
if  not  genuine,  the  paper  purporting  to  he  an  affidavit  made  by] 
A.  B.  [plaintiff,  or,  defendant]  filed  on  the  day  of  , 

19  ,  may  be  taken  off  the  files  of  this  court  [as  being  scandalous 
and  impertinent]  ;  and  that  [the  plaintiff,  or,  defendant  A.  B., 
or,  M.  N.,  the  attorney  of  A.  B.]  on  whose  behalf  \^or,  by  whom] 
said  affidavit  was  filed,  may  be  ordered  to  pay  to  ,  the 

costs  of  this  motion,  and  for  such  other  and  further  relief  as  may 
be  just. 

61  The  motion  may  be  made  by  a  See   forms   of  orders   striking  out 

person    not    a   party   to   the    action.  affidavits   as    scandalous   and   direct- 

Wehle  V.  Lowey,  2  Misc.  345,  21  N.  ing  removal  from  files  under  Oedebs, 

Y.  Supp.  1027-  Porms  169  and  170. 
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AETICLE  XII. 

FOLIOING. 
1-  ^o'ie.  2.  Effect  of  omitting. 

^  1.  Mode.] — ^AU  papers  for  service  or  filing  ought,  for  conve- 
nience of  reference,  and  if  containing  more  than  two  folios,  to 
have  the  folios  numbered.^^  This  is  done  by  checking  or  under- 
scoring every  hundredth  word  or  thereabouts,**^  and  marking  the 
number  of  hundreds  consecutively  in  margin. 

All  copies,  either  for  a  party  or  the  court,  must  be  marked  and 
numbered  to  correspond  with  the  original  and  with  each  other. '"^ 
The  habitual  disregard  of  this  rule,  in  printing  papers  on  appeal, 
and  the  usage  of  substituting  a  new  folioing  for  the  appeal  book 
throughout,  thus  superseding  the  folio  marks  in  the  original  plead- 
ings, etc.,  has  led  to  several  decisions  that  a  denial  in  one  pleading 
of  allegations  identified  only  by  the  folios  in  another  is  not  suffi- 
cient.''^ The  safer  practice,  therefore,  is  not  to  use  the  folioing  as 
the  means  of  reference  in  one  part  of  the  record  to  any  other  part, 
without  at  least  additional  means  of  identification  of  the  passage 
intended,  such  as  by  mentioning  the  number  of  the  paragraph  or 
the  first  and  last  words  of  the  passage. 

2.  Effect  of  omitting.] — A  paper  served  on  a  party  or  attorney 
without  folioing,  if  it  be  more  than  two  folios  in  length,  may, 
within  twenty-four  hours,  be  returned  for  the  defect  with  notice 
of  the  particular  objection.®®  Such  a  defect  in  a  paper  hastily 
prepared  and  served  at  the  last  moment,  has  not  unfrequently 
resulted  in  a  judgment  by  default.  But  the  defective  paper  can- 
not be  disregarded  until  it  has  been  duly  returned.  If  not  so  re- 
turned with  such  statement,  the  objection  is  waived.®'^  But  this 
waiver  does  not  apply  to  papers  required  to  be  filed  or  delivered  to 
the  court.®* 

62  N.  Y.  Gen.  Rule  No.  19;  Minn.  Dist.  Ct.  Rules  No.  8. 

63  In  practice,  the  number  is  roughly  estimated  without  actual  counting. 
In  strict  counting  each  figure  counts  as  a  word.  N.  Y.  Statutory  Constr. 
Law  (L.  1892,  chap.  677),  §  11;  N.  Y.  Code  Civ.  Pro.,  §  3343,  subd.  24.  While 
it  is  not  inappropriate  to  designate  some  particular  word  in  the  line,  as 
indicating  the  commencement  of  a  new  folio,  this  is  never  done  in  printed 
cases,  and  is  becoming  obsolete  where  the  papers  are  typewritten. 

64  N.  Y.  Gen.  Rule  No.  19. 

esBaylis  v.  Stimson,  llO  N.  Y.  621;  Varnum  v.  Hart.  47  Hun  (N.  Y.),  18. 

66  N.  Y.  Gen.  Rule  No.  19.  The  notice  must  be  speeiflc.  It  is  not  enough 
to  refer  to  the  Rule,  unless  the  paper  violates  every  requirement  of  the  Rule. 

67  Id. 

68  N.  Y.  Gen.  Rule  No.  19.  Failure  to  folio  a  iudgment  entered  by  direction 
of  the  court  is  a  mere  irregularity.  Baptist  Society  v.  Tabernacle  Church, 
9  App.  Div.  527. 
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ARTICLE  XIII. 
Indorsement. 

1.  What  is  title  of  cause.  3.  Indorsing  one  of  several  papers. 

2.  —  name  and  address  of  attorney. 

1.  What  is  title  of  cause.] — "Indorsement"  strictly  imports  a 
writing  on  the  back.  A  statute  requirement  that  a  certificate  be 
indorsed  on  the  instrument  it  authenticates,  is  satisfied  by  annex- 
ing the  latter  firmly  to  the  former.  But  the  rule  of  court  requir- 
ing all  papers,  either  for  a  party  or  the  court,  to  be  indorsed  with 
the  title  of  the  cause,®"  contemplates  literal  indorsement  for  the 
convenience  of  identifying  the  paper  at  once  without  opening  it. 

The  title,  for  this  purpose,  need  not  contain  the  names  of  all  of 
numerous  parties,  but  may  be  shortened  so  far  as  may  be  done 
without  impairing  convenience  and  accuracy  in  identifying  the 
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cause. 

2.  —  name  and  address  of  attorney.'] —  Papers  served  or  filed 
must  be  indorsed  or  subscribed  with  the  name  of  the  attorney  or 
attorneys  from  whom  they  came,  or,  if  proceeding  from  a  party 
appearing  in  person,  with  his  name,  and  in  either  case  with  the 
office  or  place  of  business.^^  Where  several  papers  are  connected, 
ns  for  instance  a  copy  of  a  judgment,  or  order,  and  a  notice  of 
entry,  one  indorsement  of  the  address  satisfies  the  rule.^* 

This  rule,  being  for  the  benefit  of  the  attorney  or  party  receiv- 
ing the  paper,  omission  to  comply  with  it  is  waived  if  he  receives 
the  paper  and  does  not  either  promptly  return  it  with  notice  of 
the  specific  objection,  or,  if  return  is  impracticable  for  want  of 
address,  move  to  set  it  aside. ''^ 

In  the  absence  of  the  attorney's  address  the  paper  may  be  re- 
turned to  the  party.''*    In  case  of  notice  to  limit  the  time  to  ap- 
es N.  Y.  Gen.  Rule  No.  19. 

"0  See  directions  as  to  captions  of  papers,  p.  37  of  this  volume,  where  the 
principle  is  stated. 

Ti  N.  Y.  Gen.  Rule  No.  2.  Copies,  as  well  as  original,  must  be  so  indorsed. 
Forward  v.  French,  52  How.  Pr.   (N.  Y.)   88. 

72  Falker  v.  N.  Y.  West  Shore,  etc.,  E.  R.  Co.,  100  N.  Y.  86 ;  People  em  rel. 
Walkill  Valley  R.  R.  Co.  v.  Ketor,  101  N.  Y.  610. 
T3  Evans  v.  Backer,  101  N.  Y.  289.    See  Service. 

T4  Taylor  v.  Mayor,  etc.,  of  N.  Y.  11  Abb.  Pr.  (N.  Y.)  255;  or  if  a  munici- 
pal corporation,  to  their  official  counsel.  lb.  It  is  sufficient  if  the  address 
be  given;  although  not  in  terms  designated  as  the  attorneys'  address.  Dela- 
meter  v.  Havens,   5   Dem.   Surr.    (N.  Y.)    53. 
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peal,  strict  practice  is  required;  a  notice  without  the  address  is 
ineffectual/^  or  so  concealed  that  it  can  he  overlooked/^ 

3.  Indorsing  one  of  several  papers.'\ — Where  several  papers  are 
attached  together  an  indorsement  upon  the  back  of  the  outer  one 
serves  for  all,^^  unless  there  is  something  in  the  nature  of  the  case 
to  make  such  an  indorsement  misleading. 

76  Kelly  V.  Sheehan,  76  N.  Y.  325;  Langdon  v.  Evans,  29  Hun  (N.  Y.) 
652;  Forstmann  v.  Shulting,  107  N.  Y.  644. 

76  For  example,  written  upon  the  cover  in  such  a  way  as  to  be  concealed 
when  the  paper  is  folded.    Weeks  v.  Coe,  36  App.  Div.  339,  55  N.  Y.  Supp.  263. 

77  See  notes  on  File-marks,  p.  58,  of  this  volume,  and  on  Undertakings, 
Article  XXV,  post.  Falker  v.  N.  Y.,  West  Shore,  etc.,  R.  R.  Co.,  100  N.  Y.  86; 
People  ex  rel.  v.  Keator,  101  id.  610;  German  Am.  Bank  v.  Champlin,  11  Civ. 
Pro.  R.   (N.  Y.)  452. 
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AETICLE  XIV. 

Motions. 

[Here  are  presented  the  rules  common  to  motions  generally,  reserving  for 
their  specific  places  those  peculiar  to  particular  classes  of  motions,  such  as  for 
security  for  costs,  for  injunctioif,  for  reference,  and  the  like.  Orders  are  sepa- 
rately treated  at  p.  206.] 


I.  General  Pkinciples. 

1.  What  is  a  motion. 

2.  Enumerated     and     non-enumer- 

ated motions. 

3.  Practical       difference      between 

them. 

4.  What   are   "  enumerated." 

5.  Scope  of  this  article. 

II.  Rules   affecting  polict  as  to 

MOVING. 

6.  Object  of  motion. 

7.  Persons  not  parties  may  move. 

8.  What  persons   not   parties  may 

be  moved  against. 

9.  Effect  of  motion  by  or  against 

one  not  a.  party. 

10.  In    M"hat   cases   to   move   rather 

than  appeal. 

11.  — statutory    "final"    decision. 

12.  In   what   cases   to   move   rather 

than  bring  new  action. 

13.  In   what   eases   to   move   rather 

than    plead. —  Want    of    juris- 
diction. 

14.  • — ■  —  wnnt  of  authority  to  sue. 
15. -objections    to    pleadings. 

16.  When  motion  not  proper  to  de- 

termine an  issue. 

17.  Motions    against    void    proceed- 

ings. 

18.  At  what  stage  motions  may  be 

made. —  before   service  of  pro- 
cess. 

19.  —  after  judgment. 
20. ,  Promptness. 

21.  Waiver  of  motion,  by  inconsist- 

ent proceeding. 

22.  Several  objects. 

23.  Several  actions. 

24.  Special  appearance. 

25.  What  motions  require  notice. 

26.  Who  entitled  to  notice. 

27.  Effect     of     omitting     to     give 

notice. 


III.   Where,    or    before    whom   to 

MOVE. 

28.  Judge  or  court,  and  county. 

29.  Effect   of    statute    expressly  di- 

recting to  whom  to  apply. 

30.  Ex  parte  motions  may  be  made 

before  a  judge. 

31.  Motions   on   notice,   to  be  made 

at    special    term    rather   than 
before   a  judge. 

32.  Exceptional    rule    in    first    dis- 

trict. 

33.  Exceptional   rule   as   to  moving 

to   vacate, —  judge's   order. 

34. court  order. 

35. court     orders,     at     terms 

held  by  different  judges. 
36. vacating  vacatur. 

37.  Indirectly     getting     rid     of    ex 

parte  order. 

38.  Vacating    or    modifying    orders 

made   by  default. 
39- made  by  consent. 

40.  Entry  before  vacating. 

41.  Motion  to  amend  or  resettle. 

42.  Motion  on  further  facts. 

43.  What_  motions    to    be    m»de   at 

special    term   rather  than  ap- 
pellate division. 

44.  Appellate  divisions  held  by  dif- 

ferent judges. 

45.  Proper     county,     and     judge- 

special  provisions  for  ex  parte 

orders. 
46- general    provisions   for  ex 

parte   orders. 

47. in  supreme  court  actions. 

48- in  county  court  actions. 

49.  — qualification  as  to  all  actions 

50.  — in  actions  in  New  York  city 

court. 

51.  Extent  of  this   power  of  judge 

out   of   county,   or   of   county 
judge. 

52.  Unauthorized      county      judge's 

order,  disregarded. 
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53.  County  for  motion  on  notice, — 

in   supreme   court    actions. 

54.  —  limits  of  the  foregoing  statu- 

tory  restriction. 

55.  Statute  controls  rules. 

56.  —  power   of   court  to   disregard 

the  statute. 

57.  Where  to  move  to  vacate  order 

made   in  wrong  place. 

58.  Appeal     as     affecting    place     to 

move. 

IV.  Motion  Papers. 
A.  In  general. 

59.  Two  methods  of  moving. 

60.  Evidence. 

61.  Compelling  affidavit  for  motion 

—  statutory   power. 

62.  —  what   is   a  motion. 

63.  —  only  party  can  compel. 

64.  — pnrty  not  compellable. 

65.  — capacity  as  witness. 

66.  — preliminary  request. 

67.  —  pffidavits  to  support  the  ap- 

plication. 
68. as   to   place   for   examina- 
tion. 

69.  — notice  essential. 

70.  —  order. 

71.  — service:  subpoena. 

72.  — pettinff  rid  of  the  order. 

73.  —  coiinsel. 

74.  —  claim   of  privilege. 

75.  —  dutv  of  the  referee. 

76.  —effect  of  affidavit. 

77.  Entitling  papers. 

78.  Stfitine    iustification    for   choice 

of  county  to  move  in. 

79.  Disclosing  ground   of  motion. 

80.  Mode     of     referring     to     other 

papers. 

81.  Excuse  for  delav. 

82.  Grounds  for  cliiming  preference 

on  the  calendar. 

83.  O'j+h  to  merits. 

84.  Denial  or  disclosure  of  previous 

application. 

B.  Noticing  motion. 

85.  Limitations     of    the    time    for 

moving. 

86.  When  to  bring  on  motion. 

87.  I  PTigth  of  notice. 

88.  Day. 

89.  Consent  in  lieu  of  notice. 


0.  Contents  of  notice. 

90.  Entitling. 

91.  —  names   of  parties. 

92.  Designating  day. 

93.  Stating  where  or  before  whom. 

94.  Place. 

95.  Stating  on  what  papers. 

96.  Specifying   irregularity. 

97.  —  effect   of  omitting  to   specify 

irregularity. 

98.  Pelief    sought. 

99.  Prayer     for     general      relief. — 

costs. 

100.  Signature,   etc.,   of  mover. 

101.  Effect    of   unqualified    signature 

as  a,  general  appearance. 

102.  Address   or  direction. 

103.  Necessity  of  intervention  of  at- 

torney. 

D.  Orders  to  show  cause. 

104.  Orders  to  show  cause, —  used  as 

process. 
105. -as  short  notice  of  motion. 

106.  Who  may  make  orders  to  show 

cause;   and  where  returnable. 

107.  Length  of  time. 

108.  Necessitv  should  be   sworn  to. 

109.  Restriction  on  delay. 

110.  Other  requisites. 

111.  Legal    effect   of   order   to    show 

cause. 

E.  Serving. 

112.  Conies     of     papers     on     which 

motion  is  made. 

113.  Serving  further  papers. 

114.  Mode  and  time  of  service. 

V.    Bringing   on   the   motion,   and 

THE    HEARING. 

115.  Countermanding   notice    of   mo- 

tion. 

116.  Counter-motion. 

117.  Adjournment  of  hearing. 

118.  Consent  as  to  place  of  hearing. 

119.  Effort  to  remove  motion. 

120.  Transfer  by  judge. 

121.  Adjournment  of  court  to  cham- 

bers. 

122.  Notes  of  isdue. 

123.  Preference. 

124.  Striking  from  the   calendar. 

125.  Default  of  partv  moved  against. 

126.  Default  of  moving  party. 
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127.  Adjournment  for  further  prepa- 

ration. 

128.  Reservation  of  objections   upon 

adjournment. 

129.  Preliminary  objections. 

130.  —  reserving   decision. 

131.  Moving  party  to  be  confined  to 

papers  he  has  served. 
132. to  specified  grounds. 

133.  Opposing  papers. 

134.  Counter-affidavits. 

135. impeaching  affiant's   credi- 
bility. 

136.  Additional    affidavits    on    behalf 

of  moving  party. 

137.  New  matter  in  avoidance. 

138.  Oral   demurrer. 

13'9.  Objection  that  party  moving  or 
opposing  is  in  contempt. 

140.  Right  to  open  and  close. 

141.  Amending  moving  papers. 

142.  Striking  out  from  papers. 

143.  Marking  papers  used. 

144.  Filing  the  papers. 

VI.  Rttles  of  decision. 

145.  Default. 

146.  Decisions,  on  vrhat  papers. 

147.  Burden   of   proof. 

148.  Tacit   admissions. 

149.  Hearsay  evidence. 

150.  Oral  to  qualify  v^ritten. 

151.  Judge's   recollection. 

152.  Technical  irregularities. 

153.  Prejudging   merits   of   action. — 

Unconstitutionality  of  statute. 

154.  Requiring  new  accion. 

155.  Another  action  pending. 

156.  Former    order    not    res    adjudi- 

cata. 


157.  Irregularity  not  specified. 

158.  Unnecessary  motions. 

159.  Effect  of  prayer  for  general  re- 
■  lief    on    contested    motions. — 

Power  of  court. 
160. principles    governing    dis- 
cretion. 

161.  Power   of   court   on   decision  of 

contested  motions  to  give  ap- 
propriate  relief. 

162.  Amplifying    order,    beyond    no- 

tice. 

163.  Amending     irregularity    to    de- 

feat motion  founded  on  it. 

164.  Reference  or  issue. 

165.  Costs. 

166.  Limit    of   time    for    decision  of 

motion    as    to    arrest,    attach- 
ment, or  injunction. 

167.  Who  must  watch  for  decision. 

VII.  Reheabing. 

168.  Rehearing   and   renewal    distin- 

guished. 

169.  Rehearing,  when   allowed. 

170.  Mode  of  obtainii^  rehearing. 

171.  — how  heard. 

VIII.  Renewals. 

172.  General  restriction  on  renewals. 

173.  Renewals   on  same  factSj  when 

allowable, —  leave. 

174.  New  motion  on  new  facts. 

175.  Different  relief  or  grounds. 

176.  Renewal  or  appeal. 

177.  Mode  of  obtaining  leave  to  re- 

new. 

178.  Granting  leave   discretionary. 

179.  What  question  involved. 

180.  Effect  of  leave. 


[For  List  of  Eorms,  see  p.  165.]    The  subject  of  Obdees  is  separately  treated 
at  p.  206. 

I.  Geweeal  Principles. 

1.  What  is  a  motion.'] — (1.)  In  its  general  sense  the  word 
"  Motion  "  is  used  to  designate  any  application  to  the  court  or 
judge ;  and  though  a  trial  is  never  termed  a  motion,  each  applica- 
tion to  the  court,  in  the  course  of  the  trial,  is  in  this  sense  a  mo- 
tion :  thus  the  party  moves  the  case  for  trial,  moves  to  amend,  to 
strike  out  evidence,  to  have  a  nonsuit  or  direction  for  a  verdict. 

(2.)  In  a  stricter  sense  it  is  an  application  to  the  court  other 
than  on  a  trial  of  issues  of  fact;  and  in  this  sense  it  is  used  in  the 
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definition  contained  in  the  Code,  describing  it  as  an  application 
for  an.  order;  ''^  an  order  being  defined  as  a  direction  of  a  court 
or  judge  not  contained  in  a  judgment.'^^ 

It  is  in  this  more  restricted  sense  that  it  is  used  in  the  New 
York  rules  of  court,  in  treating  of  contested  motions,  and  dividing 
them  into  what  are  called  respectively  "  enumerated  motions  "  and 
"  non-enumerated  motions."  In  this  sense  it  includes  the  argu- 
ment of  demurrers,  of  appeals,  of  exceptions  reserved  to  be  heard 
at  the  Appellate  Division,  and  all  other  proceedings,  the  formal 
conclusion  of  which  is  embodied  in  an  order,  even  though  the  order 
be  an  order  for  judgment. 

(3.)  In  a  still  narrower  sense  the  word  is  used  to  indicate  any 
summary  application,  incidental  to  the  cause,  as  distinguished 
from  trials,  arguments  of  demurrers,  appeals,  exceptions,  etc.  lu 
this  sense  it  has  been  well  described  as  in  general  relating  to  some 
incidental  question  collateral  to  the  main  object  of  the  action. 
It  is  in  this  sense  that  the  word  is  used  in  common  parlance  in 
the  profession.*" 

2.  Enumerated  and  nonrenumerated  motions.] — Motions,  as 
understood  in  the  second  of  the  above  meanings,  are,  in  ISTew  York 
practice,  classed,  with  reference  to  their  importance,  or  their  usu- 
ally involving  the  merits,  as  "  enumerated "  and  "  non-enu- 
merated." 

In  January,  1799,  the  New  York  Supreme  Court  made  a  gen- 
eral rule  that  certain  motions  enumerated  in  the  rule  —  the  char- 
acteristic of  which  was  that  they  generally  raised  substantial  ques- 
tions of  law  —  should  be  heard  according  to  the  priority  of  time 
in  which  the  question  arose,  the  dates  being  furnished  by  notes, 
corresponding  to  our  notes  of  issue,  from  the  attorneys. 

All  other  motions  were  directed  to  be  heard  in  the  order  in 
which  they  should  be  made.  Thus,  practically,  the  enumerated 
motions  were  calendar  motions,  and  non-enumerated  motions  were 
those  which  were  heard  in  the  order  in  which  attorneys  might 
gain  the  ear  of  the  court. 

TSN.  Y.  Code  Civ.  Pro.  §  7G8. 

79  W.,  §  767. 

80  Rensselaer,  etc.,  E.  E.  Co.  v.  Davis,  55  N.  Y.  145;  Matter  of  Jetter,  78 
Ur.  Y.  601;  Cohen  r.  Krulewitch,  81  App.  Div.  147,  80  N.  Y.  Supp.  689; 
Wallace  v.  Lewis,  9  Mont.  399,  24  Pac.  22.  See  distinction  between  a  motion 
and  a  petition  in  Shaft  v.  Phoenix,  etc.,  Ins.  Co.  67  N.  Y.  544;  between 
motions  and  special  proceedings,  Matter  of  Lima,  etc.,  Ry.  Co.  68  Hun,  252; 
N.  Y.  Security  &  Trust  Co.  v.  Saratoga  Gas,  etc.,  Co.  156  N.  Y.  645. 
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In  course  of  time  the  convenient  practice  of  regulating  the  order 
of  business  by  a  calendar  has  been  somewhat  extended,  and  the 
regulation  that  non-enumerated  motions  must  be  heard  in  the 
order  in  which  they  are  made  to  the  court  has  been  to  the  same 
extent  superseded. 

The  list  of  motions  characterized  as  "  enumerated "  has  also 
Iseen  somewhat  modified,  chiefly  to  adapt  it  to  changes  in  the  form 
of  procedure.      (See  par.  4,  post.) 

3.  Practical  difference  between  them.] — "  Enumerated  mo- 
tions "  differ  from  "  non-enumerated  motions  "  in  the  following 
respects :  *^ 

1.  They  may  be  noticed  by  either  party ,®^  and  the  party  against 
whom  the  proceeding  is  taken,  is  entitled  to  proceed  in  it  as  an 
actor,  and,  if  the  moving  party  does  not  proceed,  may  take  an 
order  in  his  own  favor,  and  against  the  moving  party.^ 

2.  They  must  be  heard  within  the  district  or  (on  an  application 
to  the  Appellate  Division)  the  department  where  the  cause  is 
pending,^*  unless  removed  under  the  statute,  while  non-enumer- 
ated motions  may  often  be  made  elsewhere. 

3.  If  the  party  whose  duty  it  is  on  enumerated  motions  at 
Special  Term  to  furnish  papers  five  days  before  argument,  ne- 
glects to  do  so,  the  opposite  party  is  entitled  to  move  on  affidavit, 
and  on  four  days'  notice  to  strike  the  cause  from  the  calendar  and 
for  judgment  in  his  favor.^^ 

4.  A  party  omitting  to  prefix  to  his  points,  when  points  are 
required,  a  concise  statement  of  the  facts  with  reference  to  the 
folios,  is  not  entitled  to  discuss  the  facts.*® 

81  The  order  of  business  in  the  Court  of  Appeals  also  depends  on  this  dis- 
tinction. Hun's  Court  Rules,  1904,  p.  73,  and  see  Gregory  v.  Cryder,  9  Abb. 
Pr.   (N.  S.)    89. 

82  N.  Y.  Gen.  Rules  No.  40. 

83  Common  practice.  To  the  same  effect  is  a  dictum  in  Roosevelt  v.  Fulton, 
5   Cow.    (N.  Y.)    438. 

84  See,  for  instance.  Lord  v.  Wilkinson,  66  Barb.  607 ;  Christy  v.  Kiersted, 
47  How.  Pr.  467. 

85  N".  Y.  Gen.  Rules,  No.  40.  This  does  not  apply  to  the  argument  of  d 
demurrer.  Id.  Whether  the  papers  must  be  printed  does  not  depend  on 
whether  the  motion  is  an  enumerated  motion,  but  op  whether  it  is  an  appel- 
late division  calendar  cause.     N.  Y.  Gen.  Rules^  No.  43. 

86  N.  Y.  Gen.  Rules,  No.  40.  The  general  rules  that  counsel  on  each  side 
are  allowed  only  a  half  hour  (fifteen  minutes  in  the  first  department- 
Rule  III)  does  not  apply  to  enumerated  motions  except  appeals  from  orders. 
The  prescribed  restriction  for  other  enumerated  motions  being  one  hour. 
N.  Y.  Gen.  Rules,  No.  47.  Either  rule  is  relaxed  in  the  discretion'  of  the 
court. 
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The  characteristics  of  non-enumerated  motions  will  more  fully 
appear  in  what  remains  to  be  said  on  the  subject  of  motions. 

4.  What  are  "  enumerated."'\ —  The  following  are  "  enumerated 
motions :  ®^ 

1.  Alternative  writs  of  prohibition,  when  returnable,  or  when 
subsequently  brought  on  by  notice.^^ 

2.  Appeals  from  judgments  rendered  on  overruling,  or  sustain- 
ing demurrer,®^  or  from  final  judgments  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  or  upon  a  verdict,  or  from  an  in- 
terlocutory judgment.^"  '^ 

3.  Appeals  from  an  order  as  to  new  trial,  made  on  a  motion 
on  the  judge's  minutes.^^ 

4.  Appeals  from  final  orders  and  decrees  of  Surrogates' 
Coui-ts.^^ 

5.  Appeals  to  the  Supreme  Court  from  a  judgment  of  an  in- 
ferior court,  or  an  order  of  such  court  granting  or  refusing  a 
new  trial.^^ 

6.  "  Oases ;  "  i,  e.,  bringing  up  the  appeal  on  a  "  case."  ®* 

87  The  old  testj  that  if  a  motion  involved  the  merits  it  must  be  brought  on 
as  an  enumerated  motion  (Remsen  v.  Isaacs,  1  Cai.  22,  Col.  &  C.  Cas.  158), 
is  no  longer  a  safe  guide. 

88  N.  Y.  Gen.  Rules,  No.  38,  and  Code  Civ.  Pro.  §  2099,  therein  referred  to. 

89  N.  Y.  Gen.  Rules,  No.  38.  So  held  also  of  appeal  from  an  order  over- 
ruling or  sustaining  a  demurrer.     Reynolds  v.  Freeman,  4  Sandf.  702. 

90  N.  Y.  Gen.  Rules,  No.  38,  and  Code  Civ.  Pro.  §§  1346,  1349,  therein  re- 
ferred to. 

91  For  these  appeals  (under  Code  Civ.  Pro.  §  999),  must  be  heard  on  a 
"  ease."  So  also  though  the  order  was  in  a  county  court.  Harper  v.  AUyn, 
3  Abb.  Pr.  (N.  S.)  186.  And  although  the  appeal  is  taken  only  from  the 
order  and  not  from  the  judgment  as  well.  Kenney  i'.  Sumner,  12  Misc.  86, 
33  N.  Y.  Supp.  95. 

92  N.  Y.  Gr€n.  Rules,  No.  38.  So  held  of  an  appeal  from  an  order  appoint- 
ing an  administrator.     Brookway  v.  Jewett,  16  Barb.  590. 

By  Code  Civ.  Pro.  §  2550,  "  the  final  determination  of  the  rights  of  the 
parties  to  a  special  proceeding  in  a  surrogate's  court  is  styled,  indifferently, 
a  final  order  or  a  decree." 

Intermediate  orders,  that  is,  directions  entered  in  writing,  but  not  included 
in  a  decree  { §  2556 ) ,  ■  are  appealable  if  they  affect  a  substantial  right 
(§  2570),  but  an  appeal  from  such  an  order  is  not  an  enumerated  motion. 

93  N.  Y.  Gen.  Rules,  No.  38;  Harper  v.  Allyn,  3  Abb.  Pr.  N.  S.  186. 

94  A  "  case  "  is  always  brought  before  the  court  by  an  enumerated  motion ; 
N.  Y.  Gen.  Rules,  No.  38,  usually  by  appeal  but  not  always.  Thus  the  court 
or  a  judge  thereof  may  direct  a  case  to  be  made  for  the  purpose  of  a  motion 
for  a  new  trial  of  a  reference  as  to  specific  questions  of  fact  involved  in  the 
issue.     N.  Y.  Code  Civ.  Pro.  §  1004. 
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7.  Certiorari  m  civil  cases  and  in  criminal  contempt  (if  not 
otherwise  specially  regulated  by  statute)  ;  when  noticed  for  hear- 
ing by  either  party  after  return  is  complete.*® 

8.  Exceptions/''  directed  to  be  heard  at  the  Appellate  Divi- 
sion.*^ 

9.  Issues  of  law*^  (including  those  joined  on  an  alternative  writ 
of  mandamus  granted  by  the  Appellate  Division).** 

10.  Motions  arising  on  special  verdicts.^ 

11.  Motions  for  new  trial  of  an  issue  of  fact,^  other  than  those 
made  upon  the  minutes,  or  upon  an  allegation  of  irregularity  or 
surprise. 

12.  Motions  to  overrule  exceptions  and  for  final  judgment  upon 
report  of  a  referee.^ 

13.  Submissions  of  controversies  on  an  agreed  case.* 
Other  motions  are  non-enumerated.® 

93  N.  Y.  Gen.  Rules,  No.  38,  and  Code  Civ.  Pro.  §  2138  (therein  referred 
to),  and  §§  2147,  2148.  The  first-mentioned  section  requires  the  hearing  to 
be  at  the  appellate  division  of  the  department  embracing  the  county  where 
the  writ  is  returnable. 

86  N.  Y.  Gen.  Rules,  No.  38. 

97  Other  exceptions  on  the  trial,  unless  made  the  foundation  of  a  motion  tor 
new  trial  so  as  to  appeal  from  the  order  thereon,  are  only  brought  up  by 
appeal  from  the  judgment;  N.  Y.  Code  Civ.  Pro.  §  996.  Whether  an  appeal 
from  an  order  as  to  new  trial  is  an  enumerated  motion  (unless  the  order 
was  made  in  an  inferior  court),  depends  on  the  ground  of  the  motion.  See 
subd.  11   (above). 

98  N.  Y.  Gen.  Rules,  No.  38.  Issues  of  law  are  those  arising  on  demurrer. 
N.  Y.  Code  Civ.  Pro.  §  964. 

99  N.  Y.  Gen.  Rules,  No.  38,  and  Code  Civ.  Pro.  §  2085,  therein  referred  to. 
But  an  appeal  from  a  final  order  in  a  mandamus  proceeding,  if  no  case  and 
exceptions  are  included,  is  classed  as  a,  nonenumerated  motion.  People  ex  rel. 
V.  Board  of  Education,  113  App.  Div.  315. 

1 N.  Y.  Gen.  Rules,  No.  38.  For  the  distinction  between  special  verdict 
and  answers  to  special  questions,  see  Abb.  Civil  Jury  Brief,  2d  ed.  406. 

2  For  these,  save  the  exceptions  stated,  require  a  "  case."  N.  Y.  Code  Civ. 
Pro.  §§  998,  999. 

This  includes  motions  for  new  trial,  made  upon  a  case,  or  exceptions.  Ells- 
worth V.  Gooding,  8  How.  Pr.  1;  Van  Shaick  v.  Winne,  Id.  5;  N.  Y.  Gen. 
Rules,  No.  38. 

Whether  it  includes  motions  on  the  ground  merely  of  newly  discovered 
evidence  may  perhaps  raise  a  difference  of  opinion.  That  a  case  is  necessary 
upon  such  a  motion,  see  Bantleon  v.  Meier,  81  Hun,  162,  30  N.  Y.  Supp.  706; 
Harris  v.  Gregg,  4  App.  Div.  615,  38  N.  Y.  Supp.  844. 

3  Rogers  v.  Pearsall,  21  App.  Div.  389,  47  N.  Y.  Supp.  551. 

4  N.  Y.  Gen.  Rules,  No.  38,  and  Code  Civ.  Pro.  §  1279,  therein  referred  to. 
5N.  Y.  Gen.  Rules,  No.  38;  KcKenzie  v.  Wilson,  2  Cai.  385,  Col.  &  C.  Cas. 

428  (motions  to  bring  on  trial  by  record)  ;  People  v.  Northern  R.  R.  Co. 
42  N.  Y.  217  (motion  for  judgment  on  the  pleadings  on  the  ground  that  an 
answer  raises  no  issue ) . 

Smith  V.  Cheetham,  2  Cai.  381,  Col.  &  C.  Cas.  425  (motion  to  set  aside  a 
verdict  for  irregular  conduct  of  jury). 
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The  rule  that  a  non-enumerated  motion  must  be  heard  as 
such,  does  not  override  the  general  principle  that  a  motion  which, 
though  not  enumerated  in  the  list,,  is  necessarily  involved  in  en- 
abling the  court  vchich  tried  a  cause,  or  heard  an  enimierated  mo- 
tion, to  carry  its  decision  into  the  record,  should  be  made  before 
that  court,  as  a  part  of  the  proceedings  there.^ 

5.  Scope  of  this  article.] — In  all  that  follov?s  in  this  article 
we  are  concerned  only  with  motions  in  the  more  limited  sense  of 
an  application  to  the  court  or  judge  for  an  order  incidental  to  the 
progress  of  a  cause,  which  is  its  ordinary  signification.  The  mode 
of  making  the  various  enumerated  motions,  such  as  appeals,  de- 
murrers, etc.,  will  be  treated  in  their  appropriate  connection. 

II.  Etjles  Affecting  Policy  as  to  Moving. 

6.  Object  of  motion.] —  The  object  of  a  motion  must  be  to  ob- 
tain an  actual  direction  of  the  court  or  judge.  A  motion  made 
simply  to  obtain  the  opinion  of  the  court  —  for  instance,  as  to 
whether  proceedings  for  arrest  will  be  valid  —  will  not  be  enter- 
tained.^ 

7.  Persons  not  parties  may  move.  ] — A  person  injuriously  af- 
fected by  an  unlawful  proceeding  in  an  action,*  or  having  an  in- 
terest in  the  subject  of  the  action,^  though  not  made  a  party,  may 
move  for  such  protection  to  his  rights  or  interests  as  justice  re- 
quires. One  having  no  interest  is  not  entitled  to  move,^"  and 
it  is  error  to  grant   his  motion.^^ 

8  Thus,  where  a  reference  is  directed  in  foreclosure  at  a  special  term  for 
trial  of  causes,  it  is  .  not  error  for  the  court  sitting  at  "  special  term  and 
chambers "  for  nonenumerated  business,  to  refuse  to  entertain  a,  motion  to 
confirm  the  report  of  the  referee.  Empire  B.,  etc.,  Assoc,  v.  Stevens,  8  Hun, 
515.  But  the  court  has  power,  and  it  is  not  error  to  entertain  such  a  motion 
at  such  a  "  special  term  and  chambers."     Boegler  v.  Eppley,  40  Hun,  523. 

TMcMiehael  v.  Kilmer,  20  Hun,  176;  Moras  v.  Hasbrouck,  15  Wkly.  Dig. 
308. 

8  Gould  V.  Mortimer,  16  Abb.  Pr.  448,  26  How.  Pr.  167;  Lawlor  v.  Mayer, 
etc.  5  Abb.  Pr.  325;  Green  v.  McMurtry,  20  Kans.  192;  Callender  v.  Paines- 
vilie,  etc.,  R.  Co.  11  Ohio  St.  516. 

9Lapaugh  v.  Wilson,  43  Hun,  619,  6  N.  Y.  St.  Rep.  624. 

10  Thomson  v.  Tracy,  60  N.  Y.  31;  Mayer  v.  Flammer,  81  N.  Y.  Supp.  1062. 

11  O'Mahoney  v.  Belmont,  62  N.  Y.  133  (where  the  opinion  shows  that  an 
order  granted  in  a  former  proceeding  on  motion  of  one  not  a  party  had  been 
reversed  on  appeal). 
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8.  What  persons  not  parties  may  he  moved  against.^ — A  per- 
son, though  not  a  party  to  the  action,  who  has  voluntarily  sub- 
mitted himself  to  the  authority  of  the  court  therein,  as  for  in- 
stance by  purchasing  property  which  is  the  subject  of  the  action, 
from  a  party  thereto,  pending  the  action,  or  at  a  judicial  sale  made 
by  direction  of  the  court  therein,  may  be  proceeded  against  respect- 
ing the  subject,  by  motion,  without  being  made  a  party  to  the 
record.  In  the  absence  of  any  different  direction  by  the  court  or 
judge,  such  person  must  have  personal  notice,  unless  and  until 
he  appears  by  attorney. 

9.  Ejfect  of  motion  hy  or  against  one  not  a  party.] — Where  the 
court  have  power  according  to  the  practice,  to  make  an  order  on 
the  application  of  a  person  not  a  party  to  the  cause,  or  against  a 
person  not  a  party  to  the  cause,  he  is  bound  by  it  as  if  he  were  a 
party,  and  they  have  power  to  enforce  it  in  the  same  manner  as  if 
he  were.-'^ 

10.  In  what  cases  to  move  rather  than  appeal.] — In  a  general 
way  the  test  between  cases  where  a  motion  should  be  made  rather 
than  an  appeal  taken,  requires  an  application  of  the  principle  that 
appeal  is  the  remedy  to  correct  a  judicial  error,^^  whether  consist- 
ing in  a  wrong  conclusion  of  fact,  drawn  from  the  evidence  or 
affidavits,^*  or  in  a  wrong  conclusion  of  law  applied  to  the  facts, 
or  in  the  assumption  of  a  power  which  the  court  or  judge^^  could 
not  lawfully  exercise:  and  that  the  appellate  tribunal  considers 
no  more  than  was  actually  before  the  court  or  judge  below,  or  may 
be  judicially  noticed.^''  Hence,  in  the  case  of  such  a  judicial  error, 
the  party  aggrieved  is  not  required  to  apply  to  the  court  or  judge 
committing  it  for  relief,  but  may  appeal  directly ;  though  he  may, 

12  This  principle  must  be  deemed  inherent  in  judicial  power.  See,  for 
example,  Jay  v.  Be  Groot,  2  Hun  (N.  Y.),  205;  Hill  v.  Hill,  58  111.  240;  Smith 
V.  Equit.  Mortg.  Co.  98  Ga.  240. 

13  De  Lavallette  v.  Wendt,  75  N.  Y.  579,  where  a  judgment  against  an 
executor  was  erroneously  entered  against  him  personally,  and  the  remedy 
was  held  to  be  a  motion  to  correct,  and  not  by  appeal.  Per  Curiam :  "  This 
court  sits  to  correct  the  errors  of  the  court  below,  and  not  ordinarily  those 
of  ministerial  officers,  or  of  the  parties,  never  properly  brought  to  the  atten- 
tion of  those  courts." 

14  Wilson  V.  Barney,  5  Hun,  257,  261;  Flaherty  v.  Flaherty,  5  Monthly  h. 
Bui.  74.  (Where  an  order  is  made  on  defective  proofs  the  remedy  is  an 
appeal,  not  a  motion  to  vacate.) 

15  Or  referee  appointed  to  hear  and  determine  all  the  issues  in  the  action. 
Albany  Brass  &  Iron  Co.  v.  Hoffman,  30  App.  Div.  76,  51  N.  Y.  Supp.  779. 

16  The  principle  is  carefully  stated  in  Stannard  v.  Hubbard,  123  N.  Y.  520. 
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if  he  choose,  iipon  an  interlocutory  application  and  before  a  final 
judgment  has  been  rendered,"  ask  a  rehearing  before  appealing, 
and  will  commonly  do  so  if  he  attributes  the  error  to  want  of  con- 
sideration, or  wishes  on  appeal  to  rely  on  a  ground  he  omitted  to 
bring  to  the  attention  of  the  court  or  judge ;  and  in  case  of  powers 
wrongly  assumed  he  is  never  confined  to  an  appeal,  but  may 
always  apply  to  vacate  or  modify.  An  error  in  an  order  made 
by  a  judge  out  of  court  may  always  be  corrected  by  motion  to 
the  court.  ^^ 

On  the  other  hand,  for  an  error  consisting  in  a  discrepancy  be- 
tween the  judicial  intent  of  the  court,  judge,  or  referee,  and  the 
form  or  contents  of  the  record  of  the  proceeding;  ^^  or  in   de- 

iTAfter  final  judgment,  the  trial  court  has  no  revisory  or  appellate  juris- 
diction to  amend  errors  in  substance  aflfecting  the  judgment.  Stannard  v. 
Hubbard,  123  N.  Y.  520;  Morrison  v.  Met.  El.  Ky.  Co.  60  App.  Div.  180,  70 
N.  Y.  Supp.  65;  Meldon  v.  Devlin,  39  App.  Div.  581,  57  N.  Y.  Supp.  670. 

isWestside  Bank  v.  Pugsley,  47  N.  Y.  368,  12  Abb.  Pr.  N.  S.  28.  Unless 
otherwise  specially  provided,  as  in  the  case  of  provisional  remedies.  N.  Y. 
Code  Civ.  Pro.  §  772.  The  provisions  contained  in  §  1304,  which  allow  a 
judge  to  vacate  an  order  made  by  him  out  of  court,  if  the  party  who  obtained 
it  does  not  enter  it  or  file  the  papers,  after  an  order  requiring  him  to  do  so, 
so  as  to  enaole  the  party  aggrieved  to  appeal,  ought  not  to  be  regarded  as 
requiring  such  a  motion  to  enter  and  file,  and  an  appeal;  but  are  to  be  con- 
strued as  permissive  even  if  in  part  superfluous;  and  the  court  is  not  de- 
prived of  its  power  of  correcting,  directly,  on  motion,  an  error  made  by  a 
judge  out  of  court. 

19  For  instance  the  following  cases  hold  that  any  irregularity  consisting  in 
the  entry  of  an  unauthorized  judgment  not  conforming  to  the  judicial  intent 
or  decision,  must  be  corrected  on  motion  (within  a,  year  from  entry  of  judg- 
ment. Corn  Ex.  Bank  v.  Blye,  119  N.  Y.  414),  and  not  by  appeal;  and 
properly  so,  for  from  the  nature  of  the  case  it  is  often  impossible  to  raise 
the  point  by  exception. 

Ingersoll  v.  Bostwick,  22  N.  Y.  425;  Young  v.  Atwood,  5  Hun,  234$ 
Cochran  v.  Gottwald,  41  N.  Y.  Super.  Ct.  (J.  &  S.)  317.  (Improper  form 
of  judgment  in  replevin.) 

Simmons  v.  Craig,  137  N.  Y.  550;  Rowland  v.  Howland,  20  Hun,  472;  Wal- 
bridge  v.  James,  4  Hun,  793;  Losee  v.  Ellis,  13  Hun,  655;  Oliver  v.  French, 
82  Hun,  426,  31  N.  Y.  Supp.  740;  Beetz  v.  Fuller,  92  Hun,  457,  36  N.  Y. 
Supp.  950 ;  Foley  v.  Foley,  15  App.  Div.  276,  44  N.  Y.  Supp.  588 ;  Levy  v.  La 
Fountain,  81  App.  Div.  636,  80  N.  Y.  Supp.  468.  (Entry  of  a  judgment  not 
authorized  by  the  court's  decision  or  referee's  report. 

Cameron  v.  N.  Y.  El.  R.  Co.  38  App.  Div.  16,  56  N.  Y.  Supp.  304.  (Judg- 
ment entered  on  verdict  at  trial  term,  when  it  should  have  been  certified  to 
the  special  term.) 

Hollister  v.  Simonson,  170  N.  Y.  357.  (A  final  judgment  entered  at  special 
term  which  fails  to  conform  to  an  interlocutory  judgment  directed  by  the 
appellate  division,  may  be  corrected  either  by  appeal  or  motion. ) 

Patten  v.  Stitt,  50  N.  Y.  591.  (Costs  improperly  inserted  in  a  judgment 
entered  on  remittitur,  where  judgment  "  without  costs  "  had  been  ordered. ) 
But  where  the  judge  erroneously  attempted  to  adjudicate  upon  the  costs  as 
if  the  action  were  an  equitable  one,  appeal  is  necessary.  Norton  v.  Fancher, 
92  Hun,  463,  36  N.  Y.  Supp.  1032. 
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ciding  upon  only  a  partial  disclosure  of  the  facts,  or  under  acci- 
dent or  mistake;^"  or  consisting  in  official  misconduct^^  or  inca- 
pacity of  ministerial  officers  of  the  court;  or  involving  any  cir- 
cumstances which  make  it  desirable  to  bring  into  the  record  matter 
not  already  there,  a  motion  is  the  proper  remedy ;  and  the  appel- 

Sabater  v.  Sabater,  7  App.  Div.  70,  39  N.  Y.  Supp.  958.  (Where  referee 
in  divorce  action  did  not  award  costs,  an  improper  provision  therefor  in  the 
Special  Term  judgment  should  be  stricken  out  on  motion  ) 

People  V.  Pernetti,  95  App.  Div.  510,  88  N.  Y.  Supp.  714  (where  a  judg- 
ment has  been  entered  by  consent,  or  under  an  agreement  which  will  be  con- 
strued as  a  consent,  e.  g.,  the  stipulation  in  a  recognizance,  no  appeal  will 
lie  from  the  judgment;  the  remedy  against  unauthorized  judgment  is  by 
motion  to  relieve  from  the  consent,  or  to  vacate  the  order  forfeiting  the 
recognizance ) .  „...., 

plople  ex  rel.  Oswald  v.  GofiF,  52  N.  Y.  434.  (Provision  in  a  judgment 
for  a  restoration  of  money  collected  on  a  tax  "  having  been  inserted  ^  without 
authority,  the  proper  remedy  is  by  motion  to  correct  the  judgment.") 

Moran  v.  Chase,  52  N.  Y.  346  (where,  on  a  report  in  lien  proceedings 
directing  simply  a  sale,  a  personal  judgment  was  erroneously  entered.) 

Campbell  v.  Seaman,  63  N.  Y.  568.  ("If  plaintiff  entered  a  judgment 
not  authorized  by  the  referee's  report,  defendant  should  have  moved  to  set  it 
aside,  or  to  correct  it.") 

Cagger  v.  Lansing,  64  N.  Y.  417  (where  a  judgment  in  ejectment  stated 
the  sum  received,  as  damages  for  withholding,  when  it  should  have  been  for 
use  and  occupation ) . 

Cole  V.  Tyler,  65  N.  Y.  73.  (Here  a  judgment  erroneously  directed  a 
receiver  to  sell  lands,  when  the  decision  merely  set  aside  a  conveyance  thereof 
by  a  judgment  debtor  as  fraudulent.) 

Reeder  v.  Sayre,  70  N.  Y.  180.  (Here  judgment  was  entered  for  two  sur- 
vivors, without  specifying  that  it  was  for  them  as  survivors  of  themselves 
and  the  one  who  was  deceased.  "  It  was  an  irregularity  which  should  have 
been  taken  advantage  of  by  motion.") 

Kraushaar  v.  Meyer,  72  N.  Y.  602.  (Where  the  extra  allowance  granted 
by  the  lower  court  and  inserted  in  the  judgment  was  slightly  in  excess  of 
that  allowed  by  Code  Pro.,  §  309  —  held,  that  this  was  an  "  inadvertence  "  to 
be  "  corrected  by  motion  to  correct  the  judgment." ) 

Beers  v.  Shannon,  73  N.  Y.  292.  (Here  a  judgment  failed  to  show  whether 
it  was  adjudged  to  an  executor  as  such  or  to  him  personally.  Folger,  J., 
said:  "That  is  not  the  subject  of  review  here.  There  is  no  exception,  nor 
can  there  well  be  one.  The  remedy  was  patent  and  easy  by  motion  at  special 
term  to  amend.") 

Leonard  v.  Columbia  Steam  Navigation  Co.  84  N.  Y.  48;  Briggs  v.  Hilton, 
99  N.  Y.  517;  Goodwin  v.  Schreiber,  86  Hun,  339,  33  N.  Y.  Supp.  456.  (Judg- 
ment not  conforming  with  verdict.) 

Judson  V.  Cent.  Vt.  R.  R.  Co.  158  N.  Y.  597;  Health  Dept.  v.  Dassori,  159 
id.  245.  (The  Appellate  Division  may  amend  its  order  of  reversal  to  con- 
form to  its  decision,  even  though  an  appeal  therefrom  is  pending.) 

20  Herbert  v.  Smith,  6  Lans.  493  (holding  that  an  alleged  mistake  of  the 
judge  at  Special  Term  as  to  an  agreement  between  him  and  counsel  relating 
to  a  reference  to  take  proof  of  certain  facts  in  controversy  on  a  motion,  was  a 
matter  which  "  ought  to  have  been  corrected  by  an  application  for  a  rehear- 
ing of  the  motion,  on  affidavits  clearly  pointing  out  the  mistake  or  oversight 
which  had  occurred.")  Loy  v.  Met.  El.  Ry.  Co.  15  App.  Div.  1.  (Error  in 
court's  computation  of  damage  based  upon  mistake  in  date  of  plaintiff  ac- 
quiring his  interest.) 

21  Matter  of  N.  Y.  Central,  etc.,  R.  R.  Co.  64  N.  Y.  60. 
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late  court,  while  not  necessarily  refusing  to  entertain  an  appeal 
founded  on  irregularity  in  practiee^^  not  involving  the  merits, 
if  there  has  been  no  attempt  to  correct  it  first,  by  motion,  may  cor- 
rect the  irregularity  upon  the  appeal,  but  give  costs  against  the 
appellant.^ 

In  cases  on  the  line  between  these  two  classes,  where  there  is 
resulting  doubt  as  to  the  proper  remedy,  it  is  not  unusual  to  move 
first,  and  if  the  motion  is  denied  then  to  appeal  both  from  the 
original  decision  and  the  order  denying  the  motion. 

11. —  statutory  "final"  decision.] — A  statute  declaring  that 
a  decision  of  a  specified  tribunal  shall  be  "  final  and  conclusive," 
is,  in  the  absence  of  anything  to  indicate  a  contrary  intent,  con- 
strued as  referring  to  the  merits  and  particularly  questions  of 
fact,  but  not  as  forbidding  a  mdtion  to  vacate  for  irregularity, 
mistake  or  fraud.^* 

12.  In  what  cases  to  move  rather  than  bring  new  action.'] — 
If  the  progress  of  the  action  is  apparently  barred  by  a  stipula- 
tion, release,  or  discharge,  or  other  such  obstacle  which  is  void 
or  voidable,  or  if  final  judgment  has  been  obtained  by  fraud,  or 
is  unconscionably  enforced,  or  if  an  ofiicer  of  the  court,  such 
c;  a  referee,  receiver,  sheriff,  etc.,  fails  to  comply  with  any  man- 
date of  the  court  affecting  his  duty  in  relation  to  any  step  in 
the  progress  of  the  cause,  or  fails  to  pay  over  funds  in  his  hands 
to  the  party  in  the  action  who  has  become  entitled  to  them,  the 
court  have  power  to  grant  relief  upon  motion,  and  in  so  doing 
may  go  even  to  the  extent  of  setting  aside  releases  and  over- 

22  Compare  Derham  v.  Lee,  47  N.  Y.  Super.  Ct.  174  (where  the  court  said: 
"  Questions  of  regularity  and  practice  should  be  raised  by  motion.  No  ques- 
tion of  irregularity  can  be  heard  on  appeal  for  the  first  time.") 

23  For  instances,  see  Loy  v.  Met.  El.  Ry.  Co.  15  App.  Div.  1 ;  Levy  v.  La 
Fountain,  81  App.  Div.  636,  80  N.  Y.  Supp.  468. 

24  Matter  of  Prospect  Park  &  Coney  Island  R.  R.  Co.,  etc.  85  N.  Y.  489. 
( The  court,  dismissing  an  appeal,  said :  "  The  report  of  the  commissioners, 
as  to  the  amount  of  damages,  v^as  of  itself  final  and  conclusive.  If  the  land 
owners,  in  such  a  case,  claim  that  there  was  any  irregularity,  fraud,  or  mis- 
take in  the  proceedings  of  the  commissioners,  or  back  of  such  proceedings, 
their  remedy  is  by  motion  to  set  the  award  and  proceedings  aside,  and  not 
by  appeal  from  the  award  or  the  order  confirming  the  same;  and,  from  orders 
made  upon  such  motions,  appeals  may  be  had,  even  to  this  court,  if  they 
involved  substantial  rights,  and  do  not  rest  in  discretion." )  See  also  Matter  of 
Mayor,  etc.,  of  N.  Y.  49  N.  Y.  150-;  Matter  of  N.  Y.  Central,  etc.,  R.  R.  Co. 
64  N.  Y.  60;  Matter  of  De  Camp,  151  N.  Y.  557. 
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turning  deeds  and  judgments,  without  the  aid  of  a  jury,^^  if  the 
proper  parties  are  before  it. 

So  if  a  judg-ment  has  been  fraudulently  obtained  or  is  being 
fraudulently  enforced,  a  new  action  is  usually  maintainable  for 
I'elief ;  but  if  the  grievance  is  irregularity,^^  or  if  (the  proceed- 
ings being  regular,  and  free  from  fraud  ^^)  the  question  of  relief 
from  it  rests  in  the  existence  of  a  defense  or  equities  appealing 
to  the  discretion  and  favor  of  the  court/*  the  remedy  is  by  mo- 
tion, even  though  the  person  seeking  the  relief  be  not  a  party 
to  the  action.^^ 

In  cases  of  moment  and  difficulty  the  court  may  in  its  dis- 
cretion refuse  relief  on  motion,  and  leave  the  applicant  to  bring 
an  action  for  the  same  relief. ^°     The  main  reasons  for  this  latter 

25  Ferris  v.  Crawford,  2  Den.  593,  604;  Becker  v.  Lamont,  13  How.  Pr.  23 
(stipulation  executed  under  mistalce  of  law  and  fact,  as  it  in  effect  barred  a 
defense  relied  on — set  aside  on  motion ) . 

Seaver  v.  Moore,  1  Hun,  305  (where  a  stipulation,  corruptly  made  by 
plaintiff's  attorney,  vacating  an  order  of  arrest,  was  set  aside  on  motion 
made  by  plaintiff's  substituted  attorney ) . 

Howell  v.  Mills,  53  N.  Y.  322  (sale  set  aside  for  collusion,  on  motion  of  an 
infant  entitled  to  the  protection  of  the  court). 

Weseman  v.  Wingrove,  85  N.  Y.  353  (where  a  motion  is  held  to  be  the 
proper  remedy  to  compel  a  referee  to  pay  a,  lien  which  the  judgment  in 
partition  suit  had  directed  him  to  pay). 

Artisans'  Bank  v.  Treadwell,  34  Barb.  553  (.motion  to  compel  a  sheriff  to 
pay  over  money  denied,  but  the  remedy  approved  of  as  correct  in  a,  proper 
case ) . 

In  Romain  v.  Garth,  5  Sup.  Ct.  (T.  &  C.)  361,  this  practice  was  said  to 
be  anomalous,  and  the  motion  denied;  but  plaintiff  was  given  leave  to  amend 
by  Tiieading  the  alleged  release  by  way  of  anticipating  and  averring  fraud  in 
obtaining  it. 

There  is  a  line  of  well-considered  authorities  to  the  effect  that  a  plaintiff 
may,  if  he  choose,  without  pleading  in  avoidance  of  an  anticipated  defense, 
give  evidence  in  avoidance  on  the  trial.  Note  in  10  Abb.  N.  C.  317.  and 
eases  cited. 

26  Gould  V.  Mortimer,  16  Abb.  Pr.  448,  26  How.  Pr.  167. 

27  Vandercook  v.  Cohoes  Savings  Inst.,  5  Hun,  641 
28McCotter  v.  Jay,  30  N.  Y.  80. 

29  Smith  t .  Am.  Life  Ins.,  etc.,  Co.,  Clarke's  Ch.  307. 

30  McLean  v.  Tompkins,  18  Abb.  Pr.  24;  New  York  El.  Ry.  Co.  v.  Man- 
hattan Ry.  Co.,  63  How.  Pr.  14  (where  a  motion  was  denied  on  the  grouna, 
among  others,  that  it  involved  difficult  questions^  of  law  and  contested 
questions  of  fact,  involving  vast  interests  which  the  court  refused  to  con- 
sider on  motion,  but  left  the  party  without  prejudice  to  pursue  his  remedy 
by  action),     s.  P.,  Mut.  Life  Ins.  Co.  v.  O'Donnell,  146  N.  Y.  275. 

National  Bank  of  Oswego  v.  Dun,  29  Hun,  529,  531  (where  the  court  re- 
marks that  questions  relating  to  an  attack  upon  the  validity  of  an  assignment 
for  the  benefit  of  creditors  are  "  more  proper  for  the  solemn  mode  of  inve»- 
tiga.tion  found  in  a  trial  rather  than  in  the  summary  modes  which  attend  the 
ordinary  special  term  motions"). 

People  I).  Erie  Railway  Co.,  54  How.  Pr.  59  (where  a  motion  to  compel  a 
receiver  to  comp  y  with  the  terms  of  a  lease  was  denied  because  the  questions 
that  rights  should  be  settled  in  an  action,  than  on  motion"). 
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course  are  presented  when  either  (1)  the  relief  is  not  truly  inci- 
dental to  the  existing  action,  or  (2)  the  necessary  parties  are  not 
already  before  the  court,^^  or  (3)  where  the  papers  presented  on 
the  motion  raise  a  serious  conflict  of  evidence  on  which  the 
party  moved  against  ought  to  have  opportunity  of  trial,  with 
examination  of  witnesses,^^  etc. 

Hence,  when  relief  is  needed  which  is  in  a  proper  sense 
incidental  to  the  pending  action,  and  the  necessary  parties  are 
before  the  court,  it  is  usually  prudent  to  apply  by  motion,  lest 
a  fresh  action  brought  without  having  thus  applied  should  be 
dismissed,  or  the  costs  of  it  be  charged  on  plaintiff,  for  suing 
when   he  might    have   had   relief  on   motion.^*      But   any    such 

Phillips  V.  Wicks,  38  N.  Y.  Super.  Ct.  74  (mo'tion  to  enforce  an  oral  agree- 
ment between  attorneys  as  to  a  discharge  of  a  judgment,  denied,  because  such 
matters  are  "  too  grave  questions  to  be  disposed  of  upon  a  mere  motion,"  and 
in  this  case  no  action  on  an  oral  agreement  would  be  of  avail ) . 

31  Rhodes  ^.  Dutcher,  6  Hun,  453  (motion  to  set  aside  mortgages  denied 
because  all  the  parties  were  not  before  the  court  and  because  "  a  special 
motion  is  but  illy  adapted  to  this  end  when  facts  are  disputed  and  the 
equities  are  complicated"),  s.  p.,  Bates  v.  Harding,  17  App.  Div.  606,  45 
N.  Y.  Supp.  396. 

Marvin  l.  Marvin,  1  Abb.  N.  C.  372  (motion  for  relief  by  a  party  to  an 
intricate  partition  suit  where  there  had  been  a  failure  of  the  common  title  as 
to  the  part  allotted  to  the  moving  party  —  denied,  and  the  applicant  left  to 
a  new  action  in  the  nature  of  a  bill  of  review ) . 

Maher  v.  Garry,  87  Hun,  315,  34  N.  Y.  Supp.  363  (injunction  order  con- 
tinued pending  trial  where  to  decide  the  question  upon  which  its  continuance 
depended  laid  at  the  foundation  of  the  action,  and  its  continuance  simply  pre- 
served the  status  quo. 

For  further  illustration  of  this  principle  in  a  question  of  set-off,  see  Swift 
V.  Prouty,  64  N".  Y.  545,  where  the  moving  party  was  turned  over  to  his 
action,  in  which,  however,  he  did  not  succeed.     Prouty  v.  Swift,  10  Hun,  232. 

32  Hill  V.  Hermans,  59  N.  Y.  396  (motion  to  dismiss  an  appeal  founded  on 
a  stipulation  to  dismiss  was  opposed  on  the  ground  that  the  stipulation  had 
been  obtained  by  undue  influence,  and  the  evidence  being  conflicting,  pro- 
ceedings on  the  appeal  were  ordered  stayed  to  enable  an  action  to  be  brought 
to  set  aside  the  stipulation,  for  the  court  laid  down  the  rule  that  where  mate- 
rial questions  of  fact  arise  in  reference  to  which  the  evidence  is  conflicting,  a 
party  seeking  relief  should  be  left  to  an  action,  provided  it  can  be  obtained 
in  that  form,  rather  than  to  determine  the  question  on  motion  and  ex  parte 
affidavits).     See  also  Mut.  Life  Ins.  Co.  v.  O'Donnell,  146  N.  Y.  275. 

Churchill  v.  Loeser,  89  Hun,  613,  35  N.  Y.  Supp.  310  (question  whether 
plaintifT  is  estopped  by  an  account  stated  will  not  be  determined  on  motion). 

33  But  where  the  relief  sought  is  to  set  aside  a  sale,  judgment  decree,  or 
award,  etc.,  on  the  ground  that  it  was  obtained  by  fraud,  there  is  a  concur- 
rent, and,  in  case  of  difficulty,  a  better  remedy  by  an  action,  and  the  injured 
person  is  not  limited  to  the  remedy  by  motion,  except  perhaps  in  cases  of 
foreclosure  sales,  "  where  it  has  been  held  that  there  is  a  full,  adequate,  and 
complete  remedy  by  a  motion."  See  Hackley  v.  Draper,  60  N.  Y.  88  (where, 
reviewing  the  authorities,  the  court  held  that  a  creditor  could  properly  main- 
tain this  action  to  set  aside  a  fraudulent  sale  made  by  a  receiver,  although 
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motion,  if  for  relief  that  might  be  had  by  action,  is  subject 
to  the  possibility  of  being  denied  on  account  of  conflict  raised 
by  counter  affidavits.^* 

Difficult  questions  of  fact  arising  on  motion  may  be  referred 
to  a  referee  pending  the  motion,^^  though  it  will  not  be  done  except 
in  extraordinary  cases.^® 

In  the  application  of  these  principles  to  the  case  of  a  dis- 
charge in  bankruptcy,  the  result  of  the  authorities  is  that  a 
discharge  will  be  ground  for  a  stay^'^  on  motion  when  there  has 
been  no  opportunity  to  plead  it;  but  if  the  validity  of  the  dis- 
charge is  questioned,  it  should  not  be  tried  on  affidavits,  but  an 
issue  should  be  made  for  trial,  either  by  allowing  a  supplemental 
pleading,  or  a  new  trial. 

13.  In  what  cases  to  move  rather  than  plead. —  Want  of  jur- 
isdiction.] —  Where  undisputed  facts  show  that  the  court  has  no 
jurisdiction,  the  objection  may  be  raised  by  motion*  to  dismiss, 
although  demurrer  or  answer  is  a  concurrent  remedy;  for  a 
court  is  not  bound  to  encumber  its  calendar  with  business  beyond 
its  cognizance;  but  if  a  jurisdictional  objection  depends  on  allega- 
tions of  fact  to  be  substantiated,  it  should  be  taken  by  pleading, 
and  not  be  tried  on  affidavits.^^ 

14. want   of   authority   to  sue.] — The    objection  that 

the  person  named  as  plaintiff  had  not  authorized  any  action,^^  or 

"  the  special  term  had  authority  no  doubt  to  hear  a  motion,  for  the  purpose 
indicated,  and  could  have  vacated  the  sale  made  by  the  receiver,  although  it 
is  not  so  clear  that  the  equitable  rights  of  the  parties  could  have  been  so  well 
protected  and  disposed  of  in  this  form  [motion]  as  could  be  done  in  an 
action  brought  especially  for  that  purpose  " ) . 

34  See  cases  under  note  30  on  p.  78,  and  note  32  on  p.  79  of  tWs  volume. 

38  N.  Y.  Code  Civ.  Pro.,  §§  827,  1015;  Eiley  v.  Brown,  14  Abb.  Pr.  (N.  S.) 
290,  n.;  and  19  How.  Pr.  140. 

36  See  Martin  v.  Hodges,  45  Hun,  38 ;  Matter  of  Henlein,  65  App.  Div.  159. 

37  Monroe  v.  Upton,  50  N.  Y.  593 ;  also  under  N.  Y.  Code  Civ.  Pro.,  §  1268, 
for  cancellation  of  judgment. 

38  Atl.  &  Pao.  Tel.  Co.  v.  B.  &  0.  E.  R.  Co.,  87  N.  Y.  355;  Werthim  v.  Page, 
10  Wkly.  Dig.  26;  Robinson  v.  Oceanic  SS.  Co.,  112  N.  Y.  315;  Mabon  V. 
Ongley  Elec.  Co.,  24  App.  Div.  50,  48  N.  Y.  Supp.  973. 

39  Comm.  of  Excise  v.  Purdy,  13  Abb.  Pr.  434,  36  Barb.  266.  According  to 
Mix  V.  People,  116  111.  265,  4  N.  E.  Rep.  783,  it  must  be  so  taken.  So, 
too,  a  motion  is  the  proper  remedy  of  the  defendant  where  an  action  is 
brought  or  continued  against  him  in  violation  of  a  stipulation  staying  pro- 
ceedings. Farr  v.  James,  11  Wkly.  Dig.  497.  Otherwise  of  the  objection 
that  another  person  was  the  real  party  in  interest,  raised  by  a  motion  to 
compel  his  substitution  in  place  of  the  plaintiff.  Horton  v.  Shepherd,  1  Civ. 
Pro.  R.   (McCarty),  26.  ^ 
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had  not  obtained  leave  of  court  to  bring  it,  where  leave  is 
necessary,*"  and  the  objection  that  an  infant  has  appeared  with- 
out guardian  ad  litem,^^  may  be  taken  by  motion  to  set  aside 
the  proceedings,  for  these  objections  are  not  usually  within  the 
issues. 

15. objections  to  pleadings.']  — It  will  be  seen  hereafter 

that  in  general,  objections  to  the  form  and  formal  requisites  of 
pleadings  must  be  raised  by  motion,*^  and  that  objections  to  the 
substantial  sufficiency  of  the  matter  averred  or  intended  to  be 
averred,  must  usually  be  taken  by  demurrer  or  at  the  trial. 

16.  When  motion  not  proper  to  determine  an  issue.]  —  When 
a  material  issue  of  fact  has  already  been  properly  raised  by  the 
pleadings  it  is  not  in  general  proper  to  attempt  to  obtain  an 
adjudication  thereupon  by  a  summary  motion,  for  it  would 
often  violate  *the  right  of  trial  by  jury,  and  a  motion  is  not  the 
proper  procedure  when  the  cause  requires  a  judgment  upon  an 
issue  of  fact  or  law  appropriate  for  judicial  trial. *^  But  this  rule 
does  not  apply  to  motions  which  attack  the  propriety  of  the  issue 
itself,  or  object  to  the  jurisdiction  of  the  court  on  undisputed 
facts,  for  the  court  is  not  bound  to  hold  a  cause  for  trial  if  as 
matter  of  law  it  has  no  jurisdiction,  or  if  the  apparent  issue  is 
only  immaterial  or  fictitious.  Therefore  if  an  answer  expressly 
or  in  legal  effect  constitutes  no  defense,  it  is  frivolous,  and  a 
motion  for  judgment  on  the  pleadings  is  proper;**  if  it  is  clearly 
sham,  a  motion  to  strike  it  out  and  for  judgment  as  for  want 
of  an  answer  is  allowed;  *^  and  if  the  court  has  no  jurisdiction 

40  Mayor,  etc.  v.  Brett,  2  Hilt.  560;  Harris  v.  Hardy,  3  Hill,  393;  Finch 
V.  Carpenter,  5  Abb.  Pr.  225;  Higgins  v.  Allen,  6  How.  Pr.  30.  Tke  motion 
should  not  be  granted,  except  in  a  clear  case.  U.  S.  Life  Ins.  Co.  v.  Gage, 
26  Abb.  N.  C.  16,  13  N.  t.  Supp.  837. 

*i  Freyberg  v.  Pelerin,  24  How.  Pr.  202 ;  the  motion  will  not  lie  after  answer 
(Parks  V.  Parks,  19  Abb.  Pr.  161),  and  at  the  trial  the  irregularity  may  oe 
cured  by  an  order  appointing  a  guardian  nunc  pro  tunc.  Kima  v.  Rossie  Iron 
Works,  120  N.  Y.  433. 

42  Marie  v.  Garrison,  83  N.  Y.  14;  Sage  v.  Culver,  147  id.  241. 

43  John  Church  Co.  v.  Parkinson,  86  App.  Div.  163,  83  N.  Y.  Supp.  175; 
Dietz  V.  Dietz,  2  Hun,  339  ^''^here  an  issue  in  divorce  had  been  raised  by 
defendant's  pleading  a  former  adjudication  showing  plaintiff  guilty  of  adul- 
tery; and  defendant's  motion  for  a  stay  of  this  action  was  denied). 

44  N.  Y.  Code  Civ.  Pro.,  §  537;  Kelley  v.  Kriess,  68  Cal.  210,  9  Pac.  Eep. 
129. 

43  N.  Y.  Code  Civ.  Pro.,  §  538.  But  a  proper  denial  may  not  be  so  stricken 
cut.     Wayland  v.  Tysen,,  45  N.  Y.  281. 
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of  a  cause  it  may  dismiss  the  cause  of  its  own  motion  or  on  the 
motion  of  a  defendant  whenever  the  facts  clearly  appear.*® 

A  kindred  exception  to  the  same  rule,  which  exists  in  the 
case  of  a  motion  to  stay  an  action  which  is  clearly  vexatious,  is 
noticed  under  Stay  of  PKOCEEDiisrGs. 

17.  Motions  against  void  proceedings.^  —  If  an'  order  or 
judgment,  or  a  clause  therein,  is  void  for  want  of  jurisdiction 
(as  distinguished  from  an  order  irregularly  or  improvidently 
made),  the  party  may  appeal  from  it;  *'^  or  may  disregard  it ;  **  or 
may  move  to  vacate  it ;  *®  or  he  may  make  a  new  motion  as  an  in- 
dependent application  for  the  proper  relief  in  the  matter  it  touches, 
and  in  determining  such  application,  the  invalidity  of  the  prior 
order  may  he  determined  incidently,  without  appeal  therefrom.'" 
But  the  latter  course  should  not  be  resorted  to  where  the  motion 
could  be  denied  on  the  idea  that  it  was  a  desire  to  appeal  indirectly 
to  another  judge  than  the  one  who  made  the  obnoxious  order. 

18.  At  what  stage  motions  may  he  made.;  —  before  service 
of  process.]  — A  motion  is  premature  before  an  action  is  pending, 
for  it  is  the  commencement  of  the  action  that  gives  jurisdiction.^' 
Some  exceptions  to  this  rule  will  be  noticed  hereafter. 

This  rule  of  course  does  not  apply  to  such  proceedings  as  are 
commenced  not  by  process,  like  civil  actions,  but  by  application 
to  the  court,  as  in  mandamus ^^  etc.,  or  petitions  by  trustees.^' 

46 Robinson  v.  Oceanic  .Steam  Nav.  Co.,  112  N.  Y.  315  (action  dismissed  on 
motion,  although  issue  was  joined  and  the  trial  day  fixed). 

Cumberland  Coal  Co.  v.  Sherman,  8  Abb.  Pr,  243  (motion  to  set  aside' 
summons  and  complaint  granted,  for  want  of  jurisdiction  in  a  case  free  from 
doubt ) . 

Crowley  v.  Eoyal  Exeh.  Shipping  Co.,  2  Civ.  Pro.  R.  (Browne)  174  (motion 
to  set  aside  summons  and  complaint  for  want  of  jurisdiction  of  a  foreign  cor- 
poration, granted  because  "  the  facts  are  undisputed  and  the  law  certain  " ) . 

Compare  Atl.  &  Pac.  Tel.  Co.  ■;;.  B.  &  0.  Ry.  Co.,  87  N.  Y.  355,  358  (where 
the  court  say  that  "  perhaps  in  a  case  free  from  doubt,  the  court  might  dis- 
miss the  whole  proceeding  on  a  motion  to  set  aside  the  service  of  the  sum- 
mons "  for  want  of  jurisdiction,  "  but  the  regular  mode  of  raising  the  question 
is  by  demurrer  or  answer"). 

47Kamp  V.  Kamp,  59  N.  Y.  212. 

48  Spencer  v.  Barber,  5  Hill,  568 ;  Hunt  v.  Wallis,  6  Paige,  166. 

49  Kamp  V.  Kamp,  59  N.  Y.  212;  Matter  of  Niagara  Falls,  etc.,  Co.,  121 
N.  Y.  319;  Hughes  V.  Cuming,  165  N.  Y.  91. 

50  Hughes  V.  Cuming,  165  N.  Y.  91. 

51  Kattenstroth  v.  Astor  Bank,  2  Duer,  632  (motion  for  receiver  denied 
because  order  to  show  cause  was  served  before  summons). 

62  See  Code  Civ.  Pro.,  §  2070. 

53  See  p.  39  of  this  volume,  and  see  Petitions. 
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And  in  the  case  of  actions,  exception  is  now  made  in  respect  to 
those  in  which  a  provisional  remedy  is  sought,  for  there  the  court 
has  jurisdiction  from  the  time  of  granting  the  provisional  remedy, 
subject  of  course  to  a  defeat  of  jurisdiction  if  the  conditions  of 
service  of  process  prescribed  by  law  are  not  performed. 

And  in  any  case  if  a  summons  has  been  prepared  and  issued 
by  the  plaintiff's  attorney  for  service,  orders  necessary  to  secure 
its  service  may  be  made  on  papers  entitled  in  the  action;  and  if 
an  order  for  substituted  service  has  been  made,  the  action  may  be 
deemed  pending,  so  that  other  motion  papers  may  be  so  entitled. 

19.  —  after  judgment.']  —  The  power  of  a  court  of  superior 
jurisdiction  does  not  entirely  cease  upon  rendition  of  its  judg- 
ment ;  ®*  but  the  power  of  the  attorney  of  record  for  a  party  may. 
The  consequences  affecting  the  mode  of  moving  after  judgment, 
are  stated  in  connection  with  ISTotices  and  Service. 

20.  Promptness.] — -Motions,  success  in  which  will  have  the 
effect  to  delay  the  cause,  and  particularly  motions  to  set  aside 
proceedings  for  irregularity,  must  be  made  promptly.®^  It  was 
formerly  a  maxim  with  the  courts  that  motions  of  the  latter 
class  must  be  made  at  the  first  opportunity,  and  before  the  moving 
party  had  taken  any  other  step  in  the  cause.  The  requirement 
of  promptness  is  now  recognized  to  be  one  resting  in  the  discretion 
of  the  court  or  judge,  and  excuse  may  be  shown ;  ^®  but  unreason- 
able delay,  though  not  prolonged,  may  be  fatal  if  adverse  party 
show  that  he  has  been  prejudiced  thereby. ^'^ 

21.  Waiver  of  motion,  hy  inconsistent  proceeding.]  — An 
appeal  from  an  order  or  judgment,  and  a  motion  to  set  it  aside 

54  Hatch  V.  Central  Bank,  78  N.  Y.  487;  but  see  paragraph  10,  supra,  and 
title  Judgment. 

55Axt  V.  Shankey,  8  N.  Y.  Supp.  803;  Persse,  etc.,  Paper  Works  v.  Willet, 
14  Abb.  Pr.  119;  Low  v.  Graydon,  Id.  443;  Strong  v.  Strong,  1  Abb.  Pr. 
(N.  S.)  233;  Matter  of  Peekamoose  Fishing  Club,  8  App.  Div.  617;  Matter 
of  Flushing  Ave.,  101  N.  Y.  678. 

If  the  motion  is  addressed  to  the  merits,  mere  delay  will  not  usually  affect. 
Swezey  v.  Bartlett,  3  Abb.  Pr.  (N.  S.)  444.  Certain  motions  to  relieve  from 
judgments  must  be  taken  within  periods  fixed  by  statute.  Code  Civ.  Pro., 
§§  1282,  1290;  Corn  Exch.  Bank  v.  Blye,  119  N.  Y.  414.    See  title,  Judgmeni. 

If  a  motion  is  founded  on  want  of  jurisdiction,  delay  does  not  waive.  Titus 
V.  Relyea,  8  Abb.  Pr.  177;  Bulkley  v.  Bulkley,  6  id.  307. 

36  Lawrence  v.  Jones,  15  Abb.  Pr.  110. 

57  People  eso  rel.  v.  Rice,  26  N.  Y.  Supp.  345.  The  objection  of  laches  need 
not  be  raised  by  a  motion  to  dismiss  the  motion.  Matter  of  Van  Ness,  21 
Misc.  249,  47  N.  Y.  Supp.  702. 
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Avhen  allowable,  are  concurrent  remedies.  Both  may  be  prose- 
cuted at  the  same  time,®®  although  if  either  be  successful  the 
other  may  cease  to  be  necessary.  Therefore  taking  an  appeal 
does  not  necessarily  waive  a  pending  motion  to  vacate,®^  and 
moving  to  vacate  or  for  leave  to  renew®'*  does  not  necessarily  waive 
an  appeal.  But  renewing  a  motion  has  the  effect  of  asking  an 
opening  of  the  decision  and  a  rehearing  of  the  original  motion; 
actual  renewal,  therefore,  does  waive  a  pending  appeal  from  the 
original  decision ;  and  the  party  should  be  left  to  proceed  with  his 
motion,  and  if  it  be  denied  on  the  rehearing,  he  may  appeal  from 
the  order  thereon.®-'^ 

22.  Several  objects.]  —  Two  consistent  objects  may  be  com- 
bined in  the  same  motion  if  convenience  be  thereby  promoted;  ^ 
and  two  objects  which  are  not  both  allowable  together  may  be 
asked  in  the  alternative.®* 

23.  Several  actions.']  —  Where  there  are  several  similar  actions 
in  the  same  court  between  the  same  parties,  and  it  is  proposed 
to  make  a  motion  affecting  all,  as  for  instance  that  they  be  con- 
solidated, or  that  all  but  one  await  the  trial  of  that  one,  one  motion 
may  be  made,  and  one  set  of  motion  papers  served,  entitled  in  all 
the  causes,  unless  different  places  of  trial  require  a  different 
course.®* 

The  same  course  may  properly  be  pursued  if  it  is  proposed 
to  apply  simultaneously  in  each  action  for  similar  but  separate 

58  The  most  familiar  instance  of  this  is  the  concurrent  appeal  from  a  judg- 
ment and  from  an  order  denying  a  motion  to  set  aside  the  verdict  and  for  a 
new  trial.  Kerr  f.  Dildine,  14  Civ.  Pro.  176,  15  N.  Y.  St.  Rep.  616  (right  to 
appeal  from  denial  of  motion  to  vacate  judgment  is  not  lost  by  appealing 
froni  judgment  also). 

59  Clumpha  v.  Whiting,  10  Abb.  Pr.  448.  Though  it  may  waive  the  right 
to  move  thereafter.     Mayor,  etc.,  of  N.  Y.  v.  Lyons,  1  Daly,  296,  300. 

60  Belmont  v.  Erie  Ey.  Co.,  52  Barb.  637. 

61  Harrison  v.  Neher,  9  Hun,  127;  Apsle'y  v.  Wood,  67  How.  Pr.  406  (dis- 
missing appeal  from  order  because  appellant  had  renewed  the  motion  pur- 
suant to  leave,  and  it  had  been  again  denied).  Harris  v.  Brown,  93  N  Y.  390 
(same  ruling,  although  no  leave  to  renew  was  obtained) 

62  People  V.  McCumber,  18  N.  Y.  315  (joining  motion  to  strike  out  one 
defense  as  sham,  and  for  judgment  on  others  as  friyolous,  encouraged) 

63  Common  practice.  But  in  Kavanaugh  v.  Commonwealth  TriSt  Co.,  45 
Misc  201  91  N.  Y.  Supp.  967,  the  court  considered  that  it  .vas  not  proper 
practice  to  join  a  motion  to  make  more  definite  and  certain  with  a,  motion 
for  a  bill  of  particulars  in  the  alternative. 

^^Hn^^^^^  party  prevailing  on  the  motion  is  entitled  to  the  costs  of  one 
motion  only.     Hornfager  v.  Hornfager,  6  How.  Pr.  13. 
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relief  in  each,  as  for  instance  to  make  the  same  amendment  in 
each/^  or  to  stay  proceedings  in  each,  and  upon  the  same  grounds. 
Otherwise  of  motions  affecting  vital  rights,,  as  arrest. 

Where  a  motion  affects  different  causes  in  different  ways,  as 
for  instance  a  motion  to  set-off  judgments,  or  a  motion  by  the 
plaintiff  in  a  creditor's  action  impeaching  proceedings  in  another 
.action,  the  safer  practice  is  to  entitle  the  motion  in  both  causes,"'' 
putting  the  title  of  that  in  which  the  relief  is  sought  first,  and 
talking  care,  if  they  are  in  different  courts,  to  state  in  the  body 
of  the  notice  which  court  will  be  moved. 

The  principle  which  governs  in  a  contest  as  to  whether  a  motion 
entitled  in  only  one  cause  is  sufficiently  entitled,  is,  whether  an 
order  made  in  that  cause  will  suffice.  If  so  the  notice  should  not 
be  deemed  objectionable  for  not  including  the  title  of  the  other 
cause.*''  In  the  application  of  this  rule  it  is  not  to  be  forgotten 
that  the  court,  having  power  of  amending  its  own  process  or 
records  of  its  own  motion,  often  exercises  it  in  respect  to  the 
papers  in  an  action  not  before  it  at  the  time,  as,  for  instance, 
where,  in  an  action  for  false  imprisonment,  an  amendment  is 
made  in  the  execution  or  order  of  arrest  under  which  the  im- 
prisomnent  was  had ;  ®*  or  where  a  prior  judgment  offered  in  evi- 
dence on  the  trial  of  a  subsequent  action  in  the  same  court  is 
allowed  to  be  amended  in  furtherance  of  justice. 

24.  Special  appearance.]  — A  party  Vv'ho  has  not  appeared 
generally  in  the  cause,  and  desires  not  to  appear,  may  nevertheless 
appear  specially  for  the  purpose  of  a  motion  to  dismiss  for  want 
of  jurisdiction,*®  or  to  strike  from  the  files  a  jurisdictional  paper 
improperly  there ;  ™  and  if  his  appearance  be  expressly  restricted 
to  such  purpose,  it  will  not  waive  the  jurisdictional  objection.''^ 

25.  What  motions  require  notice.]  —  In  connection  with  this 
subject,  and  before  proceeding  further,  the  question  what  motions 
may  be  made  ex  parte  and  what  only  on  notice  to  the  adverse 

65  7d. 

66  See  Jackson  v.  Sheldon,  9  Abb.  Pr.  127. 

67  The  few  authorities  in  the  books  are  scarcely  reconcilable,  and  do  not 
throw  much  light  on  the  present  practice. 

68  Holmes  v.  Williams,  3  Cai.  98. 

69  Tiffany  v.  Lord,  65  N.  Y.  310. 

70  Cleghorn  v.  Waterman,  6  Neb.  225,  20  N.  W.  Kep.  636. 

71  See  Chapter  V,  Appearance. 
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party,  needs  attention.  This  question  is  to  be  determined  by  refer- 
ence to  the  practice  of  the  court,  and  to  the  statute  or  rule  ap- 
plicable to  the  proceeding. 

In  some  jurisdictions  many  motions  which  elsewhere  require 
notice,  may  be  made  ex  parte,  the  right  of  the  adverse  party  to 
apply  to  vacate  being  deemed  a  sufficient  safeguard. 

Under  the  Codes  of  Civil  Procedure  the  general  guides  on  this 
question  are  to  inquire: 

1.  Whether  there  is  any  statute  or  rule  giving  the  moving 
party  a  right  to  the  order  he  applies  for ;  if  so,  and  if  it  in  no 
way  requires  notice,  it  in  effect  authorizes  the  court  to  dispense 
with  notice,  and  the  application  may  be  ex  parte. 

2.  If  no  statute  or  rule  expressly,  or  in  effect,  prescribes  or 
dispenses  with  notice,  the  question  is,  whether  the  application 
is  one  which  the  adverse  party  has  a  legal  interest  in  resisting; 
if  so,  a  party  who  has  appeared  is  entitled  to  notice.^^ 

3.  An  application  not  affecting  a  legal  right,  but  addressed 
purely  to  the  discretion  '^^  or  to  the  favor  ''*  of  the  court,  may  be 
made  ex  parte,  unless  there  is  a  regulation  to  the  contrary. 

4.  If  any  doubt  remains  as  to  the  application  of  these  rules, 
it  should  usually  be  determined  by  the  general  principle  that  in 
every  proceeding  of  a  judicial  nature  both  parties  are  entitled 
to  an  opportunity  to  be  heard. ^^ 

72  See  Matter  of  Salmon,  34  Misc.  251,  253,  69  N.  Y.  Supp.  215,  9  Anno.  Cas. 
464;  Shaw  v.  Coleman,  54  N.  Y.  Super.  Ct.  3;  Henry  v.  Derby,  53  id.  125. 
If  an  order  is  improperly  made  eoo  parte,  it  cannot  be  upheld  because  the 
same  order  might  have  been  made  after  notice  given.  Wheeler  v.  Emmeluth, 
121  N.  Y.  241. 

73  Matter  of  Patterson,  4  How.  Pr.  34  ( application  for  leave  of  court  that 
habitual  drunkard  might  make  will,  notwithstanding  appointment  of  com- 
mittee, is  properly  made  without  notice  to  heirs  presumptive ) . 

74  Such  as  orders  for  time  to  plead  and  the  like.  Travis  v.  Travis,  48  Hun, 
343;  Condon  v.  Church  of  St.  Augustine,  14  Misc.  181,  35  N.  Y.  Supp.  382. 
See  Court  Rule  37,  as  to  applications  on  notice  after  one  extension  has  been 
procured.  Isnard  v.  Cazeaux,  1  Paige  (N.  Y.),  39  (otherwise  of  an  appli 
cation  for  leave  to  sue  as  a  poor  person  after  action  begun ) .     Id. 

75  People  t;.  Tallman,  36  Barb.  222. 

The  following  motions  have  been  held  to  require  notice  to  parties  appear- 
ing and  not  in  default: 

Leave  to  prosecute  in  forma  pauperis.     Isnard  v.  Cazeaux,  1  Paige,  39. 

Leave  to  sue  receiver.  Potter  v.  Bunnell,  20  Ohio  St.  150  (holding  notice 
to  the  receiver  necessary,  but  notice  to  the  parties  at  whose  suit  he  was 
appointed  not  necessary ) . 

Leave  to  amend  summons.  Luckey  v.  Mockridge,  112  App.  Div.  199;  Hewitt 
V.  Howell,  8  How.  Pr.  346. 

Revival  or  continuance  of  action  in  name  of  a  new  administrator  Thayer 
V.  Mead,  2  Code  Rep.  18. 
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26.  Who  entitled  to  notice.]  —  Notice,  when  necessary,  should 
be  given  to  all  parties  not  in  default  in  respect  to  appearing  (or 
the  attorneys  of  such  as  have  appeared  by  attorney)  '®  who  are  af- 
fected by  the  object  of  the  motion,  whether  adverse  parties  or  co- 
defendants,  and  whether  they  were  original  parties  to  the  record, 
or  have  substantially  become  parties  by  taking  some  part  in  the 
cause.  Thus  a  notice  of  a  defendant's  motion  to  change  place  of 
trial  should  be  served  on  his  co-defendants  as  well  as  on  the 
plaintiff;  and  notice  of  a  motion  for  leave  to  come  in  and  prove 
a  debt  against  a  fund,  should  be  served  on  those  who  have  already 
proved  their  claim  against  it,  and  whose  shares  may  be  reduced  by 
granting  the  application. 

A  defendant  who  has  made  default  in  appearance  is  not  en- 
titled to  notice  of  any  proceeding  within  the  scope  of  the  original 
cause,  in  respect  of  which  the  court  has  acquired  its  jurisdiction 
over  him.  Though  a  defendant  may  even  inadvertently  submit 
1o  the  jurisdiction  of  the  court  by  an  informal  appearance,  such 
as  making  a  motion  without  specially  qualifying  his  appearance, 
yet,  in  order  to  entitle  himself  to  notice  of  proceedings  in  the 
cause  he  must  serve  a  formal  appearance  or  must  plead.^^ 

But  a  defendant  who  has  not  appeared  is  entitled  to  notice 
of  a  proceeding  to  alter  the  scope  of  the  cause,  for  instance  to 
make  one  of  his  original  co-defendants  a  plaintiff  against  him.^^ 
The  reason  is  that  while  he  has  tacitly  consented  to  judgment 

Substitution  of  a  defendant  as  plaintiff.  McLean  v.  Tompkins,  18  Abb. 
Pr.  24. 

Motion  to  change  place  of  trial.     Mairs  v.  Remsen,  3  Code  Rep.  138. 

Leave  to  prove  debt  after  report  filed  in  creditor's  action.  Pratt  v.  Rath- 
bun,  7  Paige,  269. 

Motion  to  disbar  attorney.     Saxton  v.  Stowell,  11  Paige,  526. 

Motion  to  stay  proceedings  pending  appeal  from  order  disbarring  attorney. 
Re  Dorthy,  150  N.  Y.  565. 

Motion  to  compel  return  of  counsel  fee  allowed  to  wife  in  divorce  action 
requires  notice  to  wife  as  well  as  her  attorney.  Graner  v.  Graner,  2  Misc. 
98,  20  N.  Y.  Supp.  854. 

Motion  to  strike  out  name  of  a  defendant,  after  he  has  appeared  generally. 
Stephens  v.  Hall,  25  Abb.  N.  C.  300,  19  Civ.  Pro.  37. 

The  following  motions  have  been  held  not  to  require  notice: 

Revival  or  continuance  of  action  against  one  succeeding  to  interest  of  a 
party,  it  seems,  does  not  require  notice  to  a  co-defendant  having  no  interest 
to  oppose  it.     Gordon  v.  Sterling,  13  How.  Pr.  405. 

Leave  to  habitual  drunkard,  to  make  will.  Matter  of  Patterson,  4  How. 
Pr.  34. 

76  N.  Y.  Code  Civ.  Pro.,  §  799 :  Rice  v.  Ehele,  55  N.  Y.  518. 

T7N.  Y.  Code  Civ.  Pro.,  §  421;  Douglas  v.  Haberstro,  8  Abb.  N.  C.  230, 
58  How.  Pr.  276. 

T8  McLean  v.  Tompkins,  18  Abb.  Pr.  24, 
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by  failure  to  appear,  you  cannot  change  the  controversy  without 
notice  to  him. 

27.  Ejfect  of  omitting  to  give  notice.]  — Where  the  court  has 
jurisdiction  of  the  cause,  an  order  made  ex  parte  is  not  void 
because  the  statute  prescribes  notice,  but  it  is  valid  until  set 
aside.^^  The  irregularity  of  not  giving  notice  may  be  deemed 
Avaived  if  no  motion  to  vacate  ^  or  for  inconsistent  relief  is  made. 

Contesting  a  motion  on  the  merits,  without  asking  a  distinct 
ruling  on  the  preliminary  objection  that  due  notice  was  not 
given,  waives  the  objection.^^ 

An  order  made  ex  parte  may  be  vacated  ex  parte  by  the  same 
judge;  and  an  order  made  ex  parte  when  notice  ought  to  have 
been  given,  is  no  obstacle  to  an  adverse  motion  on  notice,  on  which 
the  ex  parte  order  may  be  superseded.®^ 

III.    WHEEE,  OB  BBFOE.B  WHOM  TO  MOVE. 

28.  Judge,  or  court,  and  county.]  —  Under  the  organization 
of  the  New  York  Supreme  Court,  a  motion,  though  made  within 
the  proper  county,  may  be  irregular  because  (1)  made  before  a 
judge  instead  of  before  the  court;  or  (2)  made  before  the  court 
instead  of  before  a  judge;  or  (3)  because  made  before  the  court, 
to  modify  or  vacate  a  court  order  made  when  the  court  was  held 
by  another  judge;  or  (4)  because  made  before  the  court  at  special 
term  instead  of  at  the  appellate  division,  or  vice  versa.^ 

TSPinckney  ■;;.  Hagerman,  4  Lans.  374;  afif'd,  53  N.  Y.  31;  Fisher  v.  Lang- 
beiu,  103  N.  Y.  90;  Re  Salmon,  34  Misc.  251,  69  N.  Y.  Supp.  215,  9  Anno. 
Cas.  464;  Hennessey  v.  Sweeney,  57  N.  Y.  Supp.  901. 

80  Hewitt  V.  Howell,  8  How.  Pr.  346,  347.  In  McLean  v.  Tompkins,  18  Abb. 
Pr.  24,  the  want  of  notice  was  held  not  cured  by  the  fact  that  the  aggrieved 
party  subsequently  moved  to  vacate  the  order  made  on  the  motion,  nor  by 
his  appealing  from  the  order. 

81  Crane  v.  Stiger,  58  N.  Y.  625  (because  the  appellant  had  actual  notice, 
and  appeared  and  contested  the  motion ) .  Grafton  v.  Union  Ferry  Co.,  13 
N.  Y.  Supp.  878  (defendant's  attorney  appeared  on  return  day  and  consented 
to  an  adjournment). 

82  Thus  an  eoc  parte  discontinuance  as  to  a  party  may  be  superseded  by  an 
order  granting  a  motion  made  on  notice  allowing  the  party  to  come  in  and 
defend,  but  after  a  regular  discontinuance,  a  revival  of  the  action  is  irregular 
if  ordered  without  notice  to  a  defendant  who  has  appeared.  Smith  v.  Green, 
14  Hun,  529. 

83  The  appellate  division  has  jurisdiction  to  hear  and  determine,  in  the  first 
instance,  any  motion  which  a  special  term  may  entertain,  both  on  notice  and 
ex  parte;  but  such  jurisdiction  will  not  be  exercised  except  under  extraor- 
dinary circumstances.     Matter  of  Barkley,  42  App.  Div.  597,  59  N.  Y.  Supp. 
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In  the  Supreme  Court,  for  the  convenience  of  the  profession, 
it  is  allowable  (except  in  actions  in  the  first  district,  that  is,  in 
the  Borough  of  Manhattan),  to  apply  for  orders  in  certain  neigh- 
boring counties  as  well  as  in  the  county  where  the  action  is  pend- 
ing; and  to  apply  for  some  minor  orders  to  a  judge  in  any  part  of 
the  State;  consequently  an  order  otherwise  proper  may  be  irregular 
because  made  in  the  wrong  county,  or  by  resort  to  a  judge  of 
another  court  in  a  case  where  only  a  judge  of  the  court  having 
cognizance  of  the  cause  could  act. 

The  conditions  of  regularity  in  these  several  respects  now  re- 
quire careful  consideration. 

29.  Effect  of  statute  expressly  directing  to  whom,  to  apply.] 

■ — Where  the  only  authority  for  the  making  of  an  order  is  a 
statute,  and  it  directs  the  application  to  be  made  to  the  court,  a 
judge  out  of  court  cannot**  (except  in  the  first  district ^^)  enter- 
tain the  application ;  and,  on  the  other  hand,  if  it  directs  the  ap- 
plication to  be  made  to  a  judge,®^  the  court  cannot  entertain  it. 
It  will  be  seen  in  the  succeeding  article  on  Oeders,  that  an 
order  purporting  to  be  made  as  a  court  order  may  be  sustained  in 
isome  cases  as  an  order  of  the  judge,  if  it  might  properly  have 
been  made  as  such;  ^"^  but  an  order  of  a  judge  cannot  be  treated 
as  a  court  order  merely  because  it  could  have  been  made  by  him 
as  a  court  order.** 

30.  Ex  parte  motions  may  he  made  before  a  judge.]  — Appli- 
cations for  orders  which  can  be  made  without  notice  may  in  general 

84  As,  for  instance,  in  the  case  of  applications  under  Code  Civ.  Pro.,  §  2348 
et  seq.,  for  sale  of  infant's  realty.  Matter  of  Bookhout,  21  Barb.  348.  But 
such  an  application  need  not  be  made  at  a  stated  term  of  the  County  Court. 
Brown  v.  Snell,  57  N.  Y.  286. 

So  also  of  an  application  for  peremptory  mandamus,  even  in  the  first 
district.    People  ew  rel.  Lower  v.  Donovan,  135  N.  Y.  76. 

85  N.  Y.  Code  Civ.  Pro.,  §  770 ;  Disbrow  v.  Folger,  5  Abb.  Pr.  53. 

86  As  in  case  of  an  order  that  a  party  submit  to  examination  before  trial. 
Heishon  v.  Knickerbocker  Life  Ins.  Co.,  77  N.  Y.  278  (because  the  order  was 
made  by  the  court) . 

So  also  of  orders  for  service  of  summons  by  publication.  Schumacker  v. 
Grossman,  12  Wkly.  Dig.  99.  The  court  will  overlook  the  form  of  an  order 
in  an  attempt  to  validate  it.  See  Lowerre  v.  Owens,  14  App.  Div.  215,  43 
N.  Y.  Supp.  467. 

Sff  Lowerre  v.  Owens,  14  App.  Div.  215,  43  N.  Y.  Supp.  467;  Regan  v. 
Traube,  16  Daly,  154;  Albreeht  v.  Canfield,  92  Hun,  240,  36  N.  Y.  Supp.  940. 

88  Yale  V.  Edgerton,  11  Minn.  271;  Terr,  of  Dakota  v.  Shearer,  2  Dak.  Rep. 
332,  8  N.  W.  Rep.  25;  Wood  v.  Kimball,  9  Abb.  Pr.  419,  18  How.  Pr.  163; 
Lyle  V.  Smith,  13  How.  Pr.  104. 
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be  made  to  a  judge  as  such  irrespective  of  whether  he  is  holding 
court  or  not.®*  An  order  thus  made  not  as  an  order  of  court,  is 
commonly  spoken  of  as  made  at  chambers.     The  exceptions  are 

(1.)  Those  asking  an  order  which  a  statute  or  rule  requires 
to  be  made  by  the  court  f° 

(2.)  Those  which  have  for  their  object  the  modifying  or 
vacating  an  order  of  court. 

31.  Motions  on  notice,  to  he  made  at  special  term  rather  than 
before  a  judge.]  — In  the  courts  of  the  State  of  New  York,  con- 
tested motions,  that  is  to  say,  motions  on  notice,  or  on  orders  to 
show  cause,  must  (except  in  the  first  district)  be  made  at  special 
term,®^  and  cannot  be  heard  at  chambers  (that  is  to  say,  by  a 
judge  as  such  irrespective  of  whether  he  is  holding  court),  unless 
by  consent.^^ 

32.  Exceptional  rule  in  first  district.} — In  the  county  of  New 
York  (bo-ough  of  Manhattan),  which  constitutes  the  first  district, 
a  motion  which  elsewhere  must  be  made  in  court  (except  for  a 
new  trial  on  the  merits),  may  be  made  to  a  judge  out  of  court.'"' 


89  By  N.  Y.  Code  Civ.  Pro.,  §  235,  each  justice  of  the  Supreme  Court  must, 
at  all  reasonable  times  when  not  engaged  in  holding  court,  transact  such 
judicial  business  as  may  be  done  out  of  court.  The  special  rules  adopted  by 
the  Appellate  Division  of  the  First  Department  require  all  ex  parte  appli- 
cations to  be  made  to  the  justice  holding  Special  Term,  Part  2,  and  provide 
that  any  ex  parte  court  order  granted  by  any  other  justice  than  the  one  as- 
signed to  hold  Part  2  shall  not  be  entered  by  the  clerk.  (Special  Term 
Rule  V.) 

90  As,  for  instance,  an  order  of  arrest  in  the  nature  of  ne  exeat.  Code  Civ. 
Pro.,  §  550.  Appointment  of  guardian  ad  litem  in  action  for  partition.  Id., 
§  1535. 

91  N.  Y.  Gen.  Rules,  No.  38.  The  rule  also  provides  as  follows :  "  Contested 
motions  shall  not  be  noticed  or  brought  to  a  hearing  at  any  Special  Term  held 
at  the  same  time  and  place  with  a  Trial  Term,  except  in  actions  upon  the 
calendar  for  trial  at  such  term,  and  in  which  the  hearing  of  the  motion  is 
necessary  to  the  disposal  of  the  cause,  unless  otherwise  ordered  by  the  justice 
holding  the  court;  and  except,  also,  that  in  counties  in  which  no  Special  Term 
distinct  from  a  Trial  Term  is  appointed  to  be  held,  motions  in  actions  triable 
in  any  such  county  may  be  noticed  and  brought  on  at  the  time  of  holding  the 
trial  and  Special  Term  in  the  county  in  which  such  actions  are  triable."  See 
Matter  of  Argus,  138  N.  Y.  557,  as  to  power  of  court  to  hear  a  motion, 
although  contra  to  the  provisions  of  this  rule  as  then  existing. 

92 Matter  of  Wadley,  29  Hun,  12  (reversing  order  because  made  on  return 
of  order  to  show  cause  returnable  at  an  adjourned  Special  Term  held  at 
chambers,  and  without  consent).  An  order  made  on  a  motion  heard  at  cham- 
bers without  consent,  may  be  void,  as  unauthorized.  See  Armstrong  v.  Love- 
land,  99  App.  Div.  28,  90  N.  Y.  Supp.  711;  Code  Civ.  Pro.,  §  768. 

93  N.  Y.  Code  Civ.  Pro.,  §  770;  a  justice  in  the  first  district  cannot  issue 
a  peremptory  writ  of  mandamus.    People  ex  rel.  Lower  v.  Donovan,  135  N.  Y, 
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Under  this  proviiion  the  motion  may  be  made,  and  the  order 
entitled  and  served,  as  an  order  of  the  judge.  The  effect  of  the 
provision  is  not  merely  that  a  judge  may  make  a  court  order, 
but  that  a  judge's  order  is  sufficient.^* 

This  statutory  permission  is  of  little  importance  as  the  court 
is  at  present  constituted.  Since  the  superior  city  courts  were 
abolished,  the  demands  upon  the  Supreme  Court  in  that  district 
have  required  that  at  least  one  judge  hold  court  for  the  hearing 
and  decision  of  contested  motions  only.  Another  justice  is  as- 
signed to  pass  upon  all  ex  parte  applications,  sitting  as  a  judge 
out  of  court,  and  also  to  entertain  all  applications  upon  consent 
although  requiring  a  court  order.  The  rules,  regulating  the 
practice,  as  now  prescribed  by  the  appellate  division  of  the  first 
department,  are  elaborate,  and  being  merely  local  in  application 
are  not  presented  here.*^ 

33.  Exceptional  rule  as  to  moving  to  vacate, —  judge's  order.] 
—  Unless  a  judge's  order  is  absolutely  void  ^°  in  such  sense  that 
it  may  safely  be  disregarded,  a  party  desiring  to  vacate  or  modify 
it,  should  apply  in  one  of  the  following  modes : 

1.  To  the  judge  who  made  the  obnoxious  order,  and  on  notice;  "^ 
provided  he  be  a  judge  of  the  court  in  which  the  action  is  pend- 
ing; if  in  the  Supreme  Court,  an  order  made  by  a  county  judge 
(or  in  the  County  Court,  by  a  Supreme  Court  justice)  can  be 
vacated  by  him  only  on  the  papers  on  which  it  was  made. 

76.  An  application  for  a  writ  of  certiorari,  though  required  by  section  2127 
to  be  granted  at  the  Special  Term,  may  be  made  to  .a  judge  at  chambers,  in 
the  first  district,  but  is  the  act  of  the  court.  People  ex  rel.  Grout  v.  Stillings, 
76  App.  Div.  143,  78  N.  Y.  Supp.  942. 

94I)isbrow  V.  Folger,  5  Abb  Pr.  53  (enforcing  sale  in  partition,  made  after 
such  an  order  appointing  guardian  ad  litem). 

Lachenmeyer  v.  Lachenmeyer,  26  Hun,  542  (refusing  to  vacate  a  judge's 
order  in  such  a  case ) . 

Boucieault  v.  Boucicault,  21  Hun,  431  (holding  that  an  apparent  court 
order  could  not  be  impeached  by  showing  that  it  was  made  by  the  judge  after 
the  court  had  adjourned ) . 

95  See  special  rules  for  the  regulation  of  the  Special  Terms  in  the  first 
judicial  district,  as  included  in  Hun's  Court  Rules  of  1904.  See  also  notes 
to  paragraph  30,  supra.  But  a  Special  Term  order  made  at  either  Part  1  or 
Part  2  of  the  Special  Term  would  not  be  void  for  want  of  jurisdiction  merely 
because  made  at  the  inappropriate  term.  See  People  ex  rel.  Mayor,  etc.,  of 
N.  Y.  V.  Nichols.  79  N.  Y.  582. 

96  See  paragraphs  27,  36,  56,  78,  84,  87.    As  to  void  orders,  see  paragraph  17. 
9'7Herzig  v.  Metzger,  62  How.  Pr.  355  (order  for  new  trial  may  be  revoked 

in  the  discretion- of  the  judge  who  made  it). 
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2.  If  the  order  was  made  ex  parte,  then  to  the  judge  ex  parte 
who  made  it.®*  But  such  an  ex  parte  application  must  be  promptly 
made,  or  at  least  before  the  applicant  has  taken  any  other  step  in 
the  cause,  or  is  aware  of  any  further  step  taken  by  his  adversary ;  "* 

3.  To  the  court  in  which  the  action  is  pending,   on  notice.' 
The  court  have  power  to  entertain  an  application  on  notice  to 

vacate  a  judge's  order  made  by  a  judge  other  than  the  one  holding 
the  court ;  ^  but  the  court  may  in  its  discretion  deny  the  motion  on 
that  ground,^  or  send  it  before  a  term  held  by  him,  or  consult 
with  him  upon  the  motion. 

98  N.  Y.  Code  Civ.  Pro.,  §  772. 

This  power  seems  to  be  inherent,  especially  when  the  ground  of  the  vacating 
is  that  the  order  was  inadvertently  made,  or  on  a  partial  disclosure  of  the 
facts.  For  instances  of  its  exercise,  see  Marks  v.  Eling,  13  Abb.  N.  C.  374; 
Ward  V.  Sands,  10  id.  60;  Levy  v.  Loeb,  5  id.  157;  Lilianthal  v.  Levy,  4  App. 
Div.  90,  38  N.  Y.  Supp.  936. 

89  The  statute  (above  cited)  allowing  a  judge  having  granted  an  ex  parte 
order  to  vacate  it  ex  parte,  is  without  qualification;  but  in  practice  it  is  very 
reasonably  restricted  as  here  stated.  Peck  v.  Yorks,  24  How.  Pr.  363;  aff'd, 
41  Barb.  547    (case  of  an  injunction). 

1  Code,  §  772;  Matter  of  Brake,  59  How.  Pr.  329;  Levy  v.  Loeb,  5  Abb. 
N.  C.  157,  44  Super.  Ct.  291;  aff'd,  75  N.  Y.  609;  West  Side  Bank  v.  Pugsley, 
12  Abb.  Pr.   (N.  S.)  28,  47  N.  Y.  368. 

The  Special  Term  of  the  Supreme  Court  has  no  power  to  make  an  order, 
on  notice,  in  a  County  Court  action.  Edwards  v.  Shreve,  83  App.  Div.  165, 
82  N.  Y.  Supp.  514. 

Some  provisions  peculiar  to  orders  for  provisional  remedies,  viz. :  arrest, 
injunction,  attachment,  receiver,  satisfaction  of  part  of  plaintiff's  claim,  pro- 
visional deposit  or  delivery  or  conveyance  of  property,  and  claim  and  delivery, 
will  be  noticed  in  due  course. 

An  order  of  a  judge  for  substituted  service  is  not  a  provisional  remedy 
within  this  qualification  of  the  general  rule.  McCarthy  v.  McCarthy,  13 
Hun,  579. 

2  This  rule  against  one  judge  reviewing  the  decisions  of  another,  was  m 
substance  adopted  in  the  N.  Y.  Code  of  Civil  Procedure,  by  the  clause  of 
section  772,  which  provides  that  where  a  judge's  ex  parte  order  "grants  a 
provisional  remedy  it  can  be  vacated  only  in  the  mode  specially  prescribed 
by  law;  in  any  other  ease,  it  may  be  vacated  or  modified,  without  notice,  by 
the  judge  who  made  it,  or,  upon  notice,  by  him,  or  by  the  court;"  and  by 
the  clause  of  section  776,  which  provides  that  "  if  an  application  for  an  order, 
made  to  a  judge  of  the  court,  or  to  a  county  judge,  is  wholly  or  partly 
refused,  or  granted  conditionally,  or  on  terms,  a  subsequent  application,  in 
reference  to  the  same  matter,  and  in  the  same  stage  of  the  proceedings,  shall 
be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is  made  to  another 
judge,  out  of  court,  an  order  granted  thereupon  must  be  vacated  by  the  judge 
who  made  it,  or,  if  he  is  absent,  or  otherwise  unable  to  hear  the  application, 
by  any  judge  of  the  court,  upon  proof,  by  affidavit,  of  the  facts."  In  Sproull 
i;.  Star  Co.,  45  App  Div.  575,  61  N.  Y.  Supp.  404,  a  motion  to  vacate  a 
judge  s  order  was  held  properly  considered  at  a  Special  Term  held  by  another 
judge,  where  the  motion  to  vacate  had  been  made  to  the  judge  who  made 
the  original  order,  and  by  him  sent  to  a  reference,  and  his  term  had  expired 
pending  the  report  of  the  referee. 

See  also  paragraph  35. 

a^ss"^"^^  "^""^  '"  Madsen  v.  Slocovich,  4  Month.  L.  Bui.  84,  and  see  para- 
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But  application  to  the  court  is  not  the  mode  to  get  rid  of  a 
judge's  ex  parte  vacatur  of  his  own  ex  parte  order.* 

In  all  these  cases  an  application  to  any  other  judge,^  out  of 
court  or  to  the  court  ex  parte,  is  irregular." 

4.  Where  the  obnoxious  order  was  made  by  a  judge  on  a  second 
application,  after  a  previous  application  in  whole  or  in  part 
imsucessfuUy  made  to  another  judge,  it  must  be  vacated  by  the 
judge  who  made  it,  or  if  he  is  absent  or  otherwise  unable  to  hear 
the  application,  by  any  judge  of  the  court  upon  proof  by  affidavit 
of  the  facts.'^ 

34. court  order.] — Unless  an  order  of  court  at  Special 

Term  is  absolutely  void*  in  such  sense  that  it  may  be  safely  dis- 
regarded, a  party  desiring  to  get  rid  of  it  by  moving  to  vacate  or 
modify  it  must  apply  to  the  court  at  Special  Term. 

If  the  order  was  made  on  notice  the  application  to  vacate  must 
be  on  notice,  otherwise  it  may  be  ex  parte;  but  the  same  reasons 
as  in  the  case  of  a  judge's  order,  require  that  such  an  ex  parte 
application  be  promptly  made,  or  at  least  before  the  applicant 
has  taken  any  other  step  in  the  cause,  or  is  aware  of  any  further 
step  taien  by  his  adversary,  and  the  court  wdll  usually  require 
notice. 

35. court  orders,  at  terms  held  by  different  judges.]  — 

The  judicial  power  of  the  court,  as  distinguished  from  that  of  a 
judge,  is  impersonal ;  and  the  authority  of  the  court  over  its  own 
process  is  sufficient,  if  unrestrained,  to  enable  the  court  at  a  term 
held  by  one  judge  to  amend,  modify  or  vacate  an  order  made  by 
the  same  court  at  a  term  held  by  another  judge,  subject,  however, 
to  such  qualifications  as  the  doctrine  of  res  adjudicata  may  im- 
pose.® 

But  the  confusion  resulting  from  the  unqualified  exercise  of 
this  power  in  courts  sitting  in  many  co-ordinate  branches,  has 
led  to  the  adoption  of  a  rule  of  judicial  policy,  that  one  judge 

4  See  paragraph  36. 

5  Code,  §§  772,  776. 

6/(i. 

TIN.  Y.  Code  Civ.  Pro.,  §  776.     A  violation  of  the  section  is  a  contempt;  see 
Id.,  §  778. 

8  See   paragraphs   27,    36,   56,   78,   84,   87.     As   to   void   orders,   see   para- 
graph 17. 

9  Corbin  v.  Casina  Land  Co.,  26  App.  Div.  408,  49  N.  Y.  Supp.  929 ;  Selden 
V.  Christophers,  1  Abb.  Pr.  272;  Belmont  v.  Erie  Ey.  Co.,  52  Barb.  637. 
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at  Special  Term  should  not  assume  to  review  and  vacate  or  modify 
an  order  made  at  a  Special  Term  held  by  another  judge."  This 
rule  is  so  fully  settled  that  a  violation  of  it  may  be  redressed  by 
the  Court  of  Appeals,"  and  Appellate  Division. 

It  must  not  be  overlooked,  however,  that  the  absence  or  inability 
of  the  judge,  or  his  ceasing  to  hold  ofBce,  may  make  a  case  in 
which  the  policy  of  the  rule  should  cease  to  apply.  ^^  Some  weight, 
in  a  doubtful  case  is  also  due  to  the  question  whether  the  parties 
were  fully  heard  on  the  original  motion. 

36.  — '  —  vacating  vacatur.]  — 1£  a  judge,  ex  parte,  vacate 
his  own  ex  parte  order,  the  remedy  is  to  apply  to  him  to  vacate 
the  vacatur,  or  to  move  anew  before  him,  or,  if  leave  be  reserved, 
before  another  judge  or  the  court,  for  a  fresh  original  order,  dis- 
closing the  facts  as  to  previous  application.-'* 

But  application  may  be  made  to  the  court  to  vacate  the  ex  parte 
vacatur^^^  though  no  appeal  will  lie  from  the  ex  parte  vacatur}^ 

10  Piatt  V.  N.  Y.  &  Sea  Beaeli  Ey.  Co.,  170  N.  Y.  451,  63  N.  E.  Rep.  532j 
MeGorie  v.  McAdoo,  113  App.  Div.  271,  99  N.  Y.  Supp.  47;  Corbin  v.  Casina 
Land  Co.,  26  App.  Div.  408,  49  N.  Y.  Supp.  929 ;  Fisher  v.  Hepburn,  48  N.  V. 
41;  People  v.  National  Trust  Co.,  31  Hun,  20;  Kamp  v.  Kamp,  59  N.  Y.  212, 
217.  In  Piatt  v.  N.  Y.,  etc.,  Co.,  supra,  it  is  said  that  it  would  be  virtually 
an  appeal  from  the  Special  Term  to  the  Special  Term. 

This  rule  has  no  application  to  orders  made  upon  default.  Thompson  !/. 
Erie  Ry.  Co.,  9  Abb.  Pr.  (N.  S.)  233;  Matter  of  Hartmann,  23  N.  Y.  Wkly. 
Dig.  128.  See  post,  par.  38.  JSTor  to  provisions  in  an  order  inserted  under 
a  mistake  or  misapprehension  of  counsel.  Price  v.  Price,  22  Abb.  N.  C.  299, 
2  N.  Y.  Supp.  796.  Nor  to  an  application  to  modify  an  order  which  has 
proved  oppressive,  under  leave  given.  Cruikshank  v.  Cruikshank,  30  App. 
Div.  381,  51  N.  Y.  Supp.  926. 

11  Fisher  v.  Hepburn,  48  N.  Y.  41,  where,  though  the  General  Term  had  on 
the  merits  affirmed  the  interfering  order  of  a  Special  Term,  the  commission  of 
appeals  reversed  the  General  Term  on  the  ground  that  the  interfering  decision 
was  made  at  a  Special  Term  held  by  another  judge  than  the  one  who  held  tlie 
Special  Term  at  which  the  original  decision  was  made. 

12  Oakley  v.  Cokalete,  6  App.  Div.  229,  39  N.  Y.  Supp.  1001.  The  practice 
in  the  first  judicial  district,  under  the  elaborate  rules  of  the  Appellate 
Division,  has  become  settled  somewhat  as  follows:  The  motion  is  made  In 
the  usual  way,  returnable  before  Part  I  of  the  Special  Term;  upon  the  call 
of  the  motion  calendar  the  purpose  of  the  motion  is  stated,  i.  e.,  so  as  to 
disclose  the  teet  that  it  involves  a  rehearing  or  renewal  (in  whole  or  in  part) 
ot  a  matter  already  passed  upon  by  a,  previous  Special  Term,  whereupon  the 
justice  then  presiding  will  indorse  upon  the  motion  papers  that  the  motion 

is  referred  to  Mr.  Justice (who  held  the  previous  term),  and  the  motion 

will  be  submitted  to  the  latter  justice. 

Tpll^^f  r"""  V,?  ^^f°^o^--.-r  i""^^'*^  ^^^^""^  °^  proceedings  in  Lilianthal  «. 
Levy,  4  App.  Div.  90,  38  N.  Y.  Supp.  936. 

13a  Everett  v.  Park,  88  Hun,  368,  34  N.  Y.  Supp.  827 

14  Morehouse  v.  Yeager,  41  N.  Y.  Super    Ct.  306;   Code  Civ    Pro     §  1348. 
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If  a  judge,  ex  parte,  vacates  another  judge's  ex  parte  order, 
the  remedy  is  to  apply  to  the  former  judge  to  vacate  his  vacatur 
or  to  the  court,  on  notice,  to  do  so,  or  to  appeal,^^  after  entry,  or 
to  vacate  for  failure  to  enter.^®  The  order  cannot  be  disregarded 
merely  on  tha*  account,  unless  absolutely  void  for  want  of  power 
or  the  like. 

37.  Indirectly  getting  rid  of  ex  parte  order.]  —  An  order 
which  is  irregular  because  made  ex  parte,  when  notice  was  re- 
quisite, is  not  a  bar  to  a  motion  to  the  court  on  notice  for  relief 
inconsistent  with  such  order,  for  the  court  having  power  to  vacate 
the  order  can  make  any  order  superseding  it.^'^ 

Where  such  an  order  is  allowable,  the  proper  form  of  it  is  not 
a  mere  varying  or  amending  of  the  previous  order,  but  to  say  that, 
notwithstanding  the  directions  contained  in  that  order,  it  is  now 
ordered  as  follows,  etc.^* 

38.  Vacating  or  modifying  orders  made  hy  default.] — The 
restrictions  on  the  power  of  one  judge,  whether  holding  court  or 
out  of  court,  to  revise  an  order  made  by  another,  does  not  apply 
when  the  previous  order  was  made  by  default ;  for  in  such  case 
there  has  not  been  any  judicial  decision,  within  the  reason  of 
the  rule.-'^ 

39. hy  consent.]  —  The  power  of  a  court  or  judge  to 

vacate  or  modify  an  order  does  not  extend  to  orders  made  by 
consent,^"  except  where  grounds  for  modifying  or  relieving  from 
the  consent  are  shown,  or  for  setting  the  proceedings  aside  on  the 
grounds  of  public  policy. 

But  such  further  directions  may  be  given  as  are  necessary  to 
carry  the  order  into  effect,  according  to  its  spirit  and  intent,  or 
to  correct  a  mistake.^^ 

15  Swift  V.  Wylie,  28  N.  Y.  Super.  Ct.  641,  642. 

16  N.  Y.  Code  Civ.  Pro.,  §  1304. 

17 Morse  v.  Stockman,  65  Wise.  36,  26  N.  W.  Eep.  176,  178  (holding  ex  parte 
discontinuance  no  bar  to  motion  on  notice,  to  be  let  in  as  a  party). 

isPrestney  v.  Mayor,  etc.,  of  Colchester  (Ijlng.  Ct.  of  App.,  June,  1883),  48 
Law  Times  Rep.    (N.  S.)    749. 

19  Thompson  v.  Erie  Ry.  Co.,  9  Abb.  Pr.  (N.  S.)  233;  People  v.  Nat.  Trust 
Co.,  31  Hun,  20,  27;  Matter  of  Hartman,  23  Wkly.  Dig.  128. 

20Leiteh  v.  Cumpston,  4  Paige,  476;  Bolles  v.  Cantor,  6  App.  Div.  365,  39 
N.  Y.  Supp.  652. 

21  Zd. 
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40.  Entry  before  vacating.]  —  The  courts  have  sometimes  re- 
fused to  vacate  orders  of  court  before  they  have  been  entered.^^ 

But  there  can  be  no  doubt  of  the  power  of  the  court  to  do  so, 
if  no  other  hindrance  exists.  The  granting  of  an  order  of  court 
(before  entry)  consists  of  a  direction  to  the  clerk  to  enter  the 
order  as  drawn  or  settled;  and  if  the  court  has  inadvertently  or 
erroneously  given  this  direction  there  can  be  no  doubt  of  its  power 
to  revoke  it  in  any  case  where  it  could  revoke  the  order  after  entry. 
The  practice  to  procure  entry  before  moving  is  one  of  policy,  not 
of  power. 

41.  Motion  to  amend  or  resettle.']  —  A  motion  to  amend  or 
resettle  an  order  or  judgment  (whether  so  as  to  modify  in  sub- 
stance the  decision  made,  or  to  conform  the  record  to  the  decision) 
falls  within  the  foregoing  restrictions  against  interfering  with  the 
decisions  of  an  absent  judge  of  co-ordinate  authority;  although, 
from  necessity  the  policy  of  refusing  to  do  so  is  often  inapplicable 
as  against  a  motion  to  amend  after  a  lapse  of  time.^ 

42.  Motion  on  further  facts.] — A  motion  for  a  further  or 
different  order  on  new  facts,  which  were  not  in  the  case  on  the 
former  motion,  does  not  fall  within  the  foregoing  restrictions; 
although  it  is  often  proper  to  apply  those  restrictions  and  refuse 
to  entertain  a  motion,  or  send  it  before  the  judge  who  made  the 
former  order,  if  there  is  any  room  to  question  the  substantial 
novelty  of  the  application. 

43.  What  motions  to  he  made  at  Special  Term  rather  than  Ap- 
pellate Division.] —  The  organization  of  the  New  York  Supreme 
Court  in  special  terms,  held  by  a  single  judge,  and  in  appellate  di- 
visions held  by  several  judges,  is  for  the  convenience  of  business, 
and  not  necessarily  jurisdictional.  Either  branch  is  in  a  proper 
sense  the  court.^*    In  the  county  of  New  York,  where  eight  or  more 

22  See  Stafford  v.  Ambs,  8  Abb.  N.  C.  237,  saying  that  it  cannot  be  done. 

23  Oakley  v.  Cokalete,  6  App.  Div.  229,  39  N.  Y.  Supp.  1001.  In  Dinkel- 
spiel  V.  Levy,  12  Hun,  130,  where  an  order  which  seems  to  have 
been  made  at  Special  Term,  had  been  modified  in  the  recitals,  by  a  Special 
Term  held  by  another  judge,  the  General  Term,  while  saying  it  was  irregular 
on  that  account,  refused  to  reverse  it,  saying  that  "  it  was  in  no  sense  an 
application  to  review  or  modify  the  decision  which  had  been  made,"  W 
merely  to  enlarge  the  recitals  of  the  original  order  as  to  the  record  evidence. 

24  Tracy  v.  Talmadge,  1  Abb.  Pr.  460;  Salmon  v.  Gedney,  75  N.  Y.  478; 
below  as  Salmon  v.  Allen,  11  Hun,  29. 
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special  terms  are  held,  the  special  rules  for  the  regulation  of  those 
terms  must  be  consulted,  although  as  a  matter  of  power  it  may  be 
said  that  a  Special  Term  order  made  in  any  branch  is  equally  an 
order  of  the  court.^^ 

Hence  the  Appellate  Division  has  power  to  hear  any  motion 
which  may  be  made  to  the  court,  unless  a  statute  requires  it  to 
be  made  at  special  term.  But  the  present  practice  is  generally 
to  require  all  motions  to  be  made  at  special  term,  which  the 
special  term  has  power  to  dispose  of.^^  The  rules  of  court  require 
that  all  motions  be  made  at  special  term  rather  than  at  Appellate 
Division  except  those  specially  directed  or  permitted  to  be  made 
elsewhere ;  -^  and  there  is  also  an  implied  exception  recognized 
by  settled  practice,  of  motions  incidental  to  proceedings  at  the 
Appellate  Division. 

Thus  a  motion  to  modify  an  Appellate  Division  order,  so  as  to 
make  it  express  the  real  decision  of  the  Appellate  Division  is 
properly  made  at  Appellate  Division.^^ 

So  a  motion  to  dismiss  an  appeal  to  the  Appellate  Division  from 
the  Special  Term  or  the  order  of  a  judge,  must  be  made  at  Appel- 
late Division,  unless  specially  otherwise  directed ;  ^®  otherwise  a 
judge  might  dismiss  an  appeal  from  his  o^vn  decision.  But  a 
motion  to  dismiss  an  appeal  from  an  inferior  court  on  grounds 
;;pparent  on  the  appeal  papers,  has  been  sustained  at  Special  Term 
of  the  appellate  court,^"  although  the  Appellate  Division  to  which 
the  appeal  is  made,  has  the  like  power  to  dismiss. 

So  an  application  to  modify  or  relax  the  terms  or  effect  of 
an  order  made  by  the  Appellate  Division,  should  be  made  to  the 

25  People  ex  rel.  Nichols  v.  Mayor,  etc.,  of  N.  Y.,  79  N.  Y.  582.  Compare 
paragraphs   34,   53. 

26  Matter  of  Barkley,  42  App.  Div.  597,  59*  N.  Y.  Supp.  742  (motion  to 
confirm  referee's  report  directed  to  be  made  at  the  Appellate  Division). 
Strong  V.  Hardenburgh,  25  How.  Pr.  438.  (So  held  of  a  motion  to  open  a 
default  suffered  on  appeal  at  General  Term,  the  motion  being  also  for  leave 
on  terms  to  make  a  case  and  exceptions.)  Brush  v.  Mullany,  12  Abb.  Pr. 
344.  (So  held  of  a  motion  to  set  aside  a  judgment  and  proceedings  on  -which 
it  was  founded,  had  before  a.  referee,  on  the  ground  that  he  tried  the.  cause 
out  of  the  county.) 

Melville  v.  Mathewson,  51  N.  Y.  Super.  Ct.  506  (where  a  motion  at  General 
Term  to  open  a  Special  Term  decision  was  denied  because  the  General  Term 
"  should  exercise  only  an  appellate  jurisdiction  " ) . 

27  N.  Y.  Gen.  Rules,  No.  38. 

28  Salmon  v.  Gedney,  75  N.  Y.  479;  below,  as  Salmon  v.  Allen,  11  Hun,  29. 

29  Morrison  v.  Morrison,  16  Hun,  507 ;  Harris  v.  Clark,  10  How.  Pr.  415. 

30  Griswold  v.  Van  Deusen,  2  E.  D.  Smith,  178. 
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Appellate  Division  or  at  least  to  one  of  the  Appellate  Division 
justices.^^ 

Other  illustrations  of  this  rule,  and  exceptions  to  it  which  have 
grown  up  in  practice,  will  be  noticed  in  connection  with  particu- 
lar proceedings. 

The  court  at  special  term  may,  on  new  facts,  qualify  or  sus- 
jiend  the  enforcement  of  an  Appellate  Division  decision  pending 
the  consideration  of  the  question  at  Appellate  Division. ^^ 

And  the  affirmance  at  Appellate  Division  of  a  Special  Term 
judgment,  does  not  deprive  the  Special  Term  of  its  power  to  open 
the  judgment  and  allow  an  amendment  of  the  issue. ^* 

44.  Appellate  division  held  by  different  judges.]  —  In  accord- 
ance with  the  principle  of  the  impersonality  of  the  judicial  power 
of  a  court,  which  has  already  been  noticed,^*  it  is  well  settled  that 
the  power  of  the  Appellate  Division  over  its  own  decisions  is  not 
necessarily  affected  by  the  fact  that  the  judges  composing  the 
Appellate  Division  have  been  changed.^® 

45.  Proper  county,  and  judge, —  special  provisions  for  ex  parte 
orders.]  ' —  The  New  York  Code,  in  prescribing  the  mode  of  ob- 
taining ex  parte  orders  in  various  cases,  often  mentions  the  judge: 
thus,  Orders  to  show  cause  in  general  (injunctions  are  excepted) 
are  to  be  applied  for  only  "  to  the  court  or  a  judge  thereof  or  a 
county  judge  of  the  county  where  the  action  is  triable,  or  in 
which  the  attorney  for  the  applicant  resides."  ^^  Injunctions  are 
generally  to  be  applied  for  to  the  court  in  which  the  action  is 
brought,  or  a  judge  thereof,  or  any  county  judge.  Arrest  (except 
in  ne  exeat)  and  attachment,  to  a  judge  of  the  court  in  which 
the  action  is  brought,  or  io  any  county  judge.  Orders  for  service 
by  publication,  to  "  a  judge  of  the  court  or  the  county  judge  of 

31  White  V.  Jackson,  39  Misc.  218,  79  N.  Y.  Supp.  393  (motion  for  leave  to 
plead  anew  after  judgment  overruling  demurrer  has  been  affirmed,  to  be  made 
to  Appellate  Division). 

32  Gray  r.  Green,  14  Hun,  IS. 

33  Born  V.  Schrenkeisen,  52  N.  Y.  Super.  Ct.  219;  s.  p.,  as  to  power  after 
decision  of  Court  of  Appeals,  Clark  v.  Makin,  34  Hun,  345. 

,34  Paragraph  35. 

35  Buckingham  v.  Dickinson,  54  N.  Y.  fi82 ;  Sprague  r.  Western  Union  Tel. 
Co.,  64  N.  Y.  658;  Third  Ave.  R.  R.  Co.  v.  Ebline,  100  N.  Y.  98,  1  Cent.  Eep. 
1/8  (holding  that  leave  to  appeal  to  the  Court  of  Appeals  may  be  granted  by 
General  Term,  though  composed  of  different  iudsesl 

36 N.  Y.  Code  Civ.  Pro.,  §  780.  .i     ^     ;• 
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the  county  where  the  action  is  triable."     Orders  for  security  for 
costs  to  the  court  "  or  a  judge  thereof.' 


•  5)37 


46.  TJie  same;  general  provisions  for  ex  parte  orders.] — The 
practitioner  must  be  guided  by  the  terms  of  the  particular  statu- 
tory provision  under  which  he  is  acting.  Where  there  is  no  such 
direction  the  following  general  provision^*  applies.  "  Where  an 
order,  in  an  action,^®  may  be'  made  by  a  judge  of  the  court,  out  of 
court,*"  and  without  notice,*^  and  the  particular  judge  is  not 
specially  designated  by  law,  it  may  be  made  by  any  judge  of  the 
court,  in  any  part  of  the  State ;  *^  or,  except  to  stay  proceedings 
after  verdict,  report,  or  decision,  by  a  justice  of  the  Supreme 
Court,  or  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides." 

47.  — in  Supreme  Court  actions.]  — The  result  of  the  above 
and  cognate  provisions  of  the  New  York  statute  is  that. 

In  actions  in  the  Supreme  Court  ex  parte  orders,  in  the  ab- 
sence of  any  different  designation  in  the  statute,  may  be  made  — 

(1.)  By  a  judge  of  the  Supreme  Court  in  any  part  of  the 
State,**  even  when  the  action  is  in  the  first  district;** 

(2.)  By  a  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides*^  (except 
an  order  to  stay  proceedings  after  verdict,  report,  or  decision). 

37  Id.,  §  3272.  Therefore  a  county  judge  has  no  power  to  make  such  an 
order  in  a  Supreme  Court  action.     Longstreet  v.  Hearey,  21  Civ.  Pro.  Rep.  16. 

3SN.  Y.  Code  Civ.  Pro.,  §  772.  This  does  not  apply  to  the  N.  Y.  City 
Court.      §  327. 

39  Motions  resulting  from,  but  not  strictly  "  in,"  an  action  are  distin- 
guished in  Phillips  v.  Wheeler,  67  N.  Y.   104. 

■*o  See  paragraph   30. 

41  See  paragraphs  31,  32'. 

42  Thus,  an  order  in  an  action  in  the  Supreme  Court  requiring  the  adverse 
party  to  appear  before  an  officer  and  attend  the  examination  of  a  witness 
before  trial,  is  an  order  made  out  of  court  and  without  notice,  and  theretore 
under  Code  Pro.,  S  401  (containing  substantially  the  same  provision  as 
Code  Civ.  Pro.,  §  772),  can  be  made  by  any  judge  of  the  court  in  any  part  of 
the  State.  It  is  not  an  order  to  show  cause.  Bank  of  Silver  Creek  v.  Brown- 
ing, 16  Abb.  Pr.  272,  24  How.  Pr.  609. 

The  reason  is,  the  Supreme  Court,  though  organized  in  districts  and  coun- 
ties, is  one  court  having  general  jurisdiction  throughout  the  State.  Erisman 
V.  Pidcock,  62  How.  Pr.  327;  People  eao  rel.  Post  v.  Grant,  50  Hun,  243,  3 
N.  Y.  Supp.   142. 

43  N.  Y.  Code  Civ.  Pro.,  §  772,  quoted  in  the  preceding  paragraph.  People 
ex  rel.  Post  v.  Grant,  50  Hun.  243,  3  N.  Y.  Supp.   142. 

44  Hull   r.   Hart,   27   Hun,   21. 

46  §.  772  (above),  and  §  241  as  to  county  judges  generally.  If  the  power  of 
a  Supreme  Court  justice  is  taken  away  the  power  of  the  county  judge  to  act 
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48.  — in  County  Court  actions.'] — In  actions  in  a  county 
court,  ex  parte  orders,  in  the  absence  of  any  different  designation, 
can  be  made  by  the  county  judge  of  the  county;  or  (except  to 
stay  proceedings)  by  the  county  judge  of  the  county  where  the 
attorney  for  the  applicant  resides ;  or  by  a  justice  of  the  Supreme 
Court.*" 

49.  — qualification  as  to  all  actions.] — But  all  these  rules  are 
subject  to  the  qualifications  (already  indicated) — 

(1.)  That  the  case  be  one  in  which  the  particular  judge  to 
make  the  order  is  not  "  specially  designated  by  law ;"  *^  and 

(2.)  The  restriction  on  the  power  of  the  county  judge  does 
not  apply  to  any  case  in  which  the  Code  of  Civil  Procedure 
prescribes  in  general  words,  that  a  particular  order  may  be  made 
"  by  a  county  judge  "  or  "  by  any  county  judge."*^ 

50.  — in  actions  in  the  City  Court  of  the  City  of  New  York] 
—  In  actions  in  the  City  Court  of  New  York  (formerly  the 
marine  court),  ex  parte  orders  can  only  be  made  by  a  judge. of  that 
court.** 

51.  Extent  of  this  power  of  judge  out  of  county,  or  of  county 
judge.] — The  power  thus  conferred  on  judges  of  other  counties 
and  of  other  courts  to  make  ex  parte  orders,  includes  the  power 
of  the  judge  who  has  done  so  to  vacate  ex  parte  the  order  he 
has  granted;^"  but  it  does  not  authorize  him  to  hear  the  parties 

in  a  similar  case  also  falls.  People  ex  rel.  Parr  v.  Parr,  121  N.  Y.  679.  So 
a  court  commissioner  may  act  in  place  of  a  judge  in  Wisconsin.  Whereatt 
V.  Ellis,  65  Wise.  639,  27  N.  W.  Rep.  630. 

4t>  N.  Y.  Code  Civ.  Pro.,  §  354.  This  provision  applies  also  to  special  pro- 
ceedings. 

If  it  be  deemed  not  exclusive  of  §  772^  then,  in  County  Court  actiom, 
ex  parte  orders,  except  to  stay  proceedings  after  verdict,  report,  or  decisionj 
may  be  made  by  a  justice  of  the  Supreme  Court.  But  the  Special  Term  of 
the  Supreme  Court  has  no  power  to  make  an  order  in  a  County  Court  action. 
Edwards  r.  Shreve,  83  App.  Div.  165,  82  N.  Y.  Supp.  514. 

*7  §  772,  first  clause.  The  principal  proceedings  excepted  from  this  pro- 
vision are  noted  in  connection  with  the  forms  hereafter. 

48  N.  Y.   Code  Civ.  Pro.,   §   773. 

«N.  Y.  Code  Civ.  Pro.,  §   327. 

f'O  Marks  v.  King,  13  Abb.  N.  C.  374,  66  How.  Pr.  453.  As  to  the  reason- 
able promptness  in  applying  for  such  a  vacatur,  see  paragraph  33.  Some 
special  clauses  as  to  .provisional  remedies  will  be  noticed  in  due  course. 
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and  vacate  or  modify  it  on  a  contested  motion,  even  on  an  order  to 
show  cause  granted  by  himself." 

52.  Unauthorized  county  judge's  order,  disregarded.} — A 
county  judge's  order  made  in  an  action  in  a  court  other  than  his 
own,  and  in  disregard  of  the  foregoing  restrictions  as  to  who 
may  make  such  ex  parte  orders,  may  be  disregarded.^^ 

53.  County  for  motion  on  notice  —  in  Supreme  Court  actions.} 
— ■  The  jSTew  York  statute^^  provides  that  in  other  cases  than 
tnose  "  where  it  is  specially  prescribed  by  law^  that  a  motion  may 
be  made  in  the  county  where  the  applicant,  or  other  person  to 
be  affected  thereby,  or  the  attorney  resides,"  "  a  motion,"^"  upon 
notice,®"  in  an  action  in  the  Supreme  Court,  must  be  made  within 
the  judicial  district  in  which  the  action  is  triable,  or  in  a  county 
adjoining  that  [that  is  to  say,  adjoining  the  county®^]  in  which 
it  is  triable;  except  that  where  it  is  triable  in  the  first  judicial 
district,  the  motion  must  be  made  in  that  district ;  and  a  motion 
upon  notice  cannot  be  made  in  that  district  in  an  action  triable 
elsewhere."  °*     This  permission  to  move  in  an  adjoining  county 

51  Although  an  ex  parte  order  may  be  modified  ex  parte  by  the  county 
judge  who  made  it,  yet  he  cannot  grant  such  modification  upon  the  return 
of  an  order  to  show  cause  why  he  should  not  grant  such  modification,  because 
in  that  case  it  becomes  a  special. motion  {i.  e.,  motion  on  notice  —  contested 
motion)  which  a  county  judge  cannot  entertain  in  an  action  in  the  Supreme 
Court.  Parmenter  v.  Roth,  9  Abb.  Pr.  (N.  S.)  385,  Ct.  of  App.,  s.  P.,  Town 
of  Rochester  v.  Davis,   12  Abb.  Pr.    (N.  S.)   270. 

52  Asking  V.  Hearns,  3  Abb.  Pr.  184;  Chubbuck  v.  Morrison,  6  How.  Pr.  307. 

53  N.  Y.  Code  Civ.  Pro.,  §  769. 

54  A  motion  which  the  statute  authorizing  it  prescribes  for  differently,  a= 
where  the  statute  requires  it  to  be  made  where  the  action  was  commenced, 
etc.,  is  also  excepted.      Sumner  v.  Osborn,  22  Hun,  13. 

55  The  word  "  motion,"  here  as  elsewhere  in  this  connection  refers  to  a 
motion  made  "  in  the  action,  while  it  is  pending,  or  such  as  relates  in  some 
way  to  its  pendency  or  procedure."  Phillips  v.  Wheeler,  67  N.  Y.  104.  A 
motion  to  modify  a  final  judgment  is  controlled  by  the  section.  Matter  of 
Haworth,  59  App.  Div.  393,  69  N.  Y.  Supp.  843.  So  is  a  motion,  after  final 
judgment,  to  assess  damages  sustained  by  defendant  from  granting  an  injunc- 
tion. Wilson  V.  Dreyer,  65  App.  Div.  249.  A  motion  for  leave  to  sue  a 
receiver  is  in  effect  a  motion  in  the  action  in  which  he  was  appointed. 
Matter  of  Commercial  Bank,  35   App.   Div.  224,  54  N.  Y.   Supp.   722. 

56  The  restriction  does  not  apply  to  ex  parte  motions.      Hull  v.  Hart,  27 

Hun,  21. 

57Ino-lehart  v.  Johnson,  6  How.  Pr.  80  (holding  it  not  enough  that  the 
county  "adjoins  the  district).  See  also  Matter  of  Haworth,  59  App.  Div.  393, 
69  N.  Y.  Supp.  843. 

58  A  motion  to  assess  damages  resulting  from  granting  an  injunction  can- 
not be  made  in  the  first  district  when  the  action  was  brought  in  another 
district.     Wilson  ■;;.  Dreyer,  65  App.  Div.  249,  72  N.  Y.  Supp.  578. 
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out  of  the  district  is  not  contained  in  the  rule  allowing  orders. 
to  show  cause.^" 

The  county  designated  in  the  summons  and  complaint  as  the 
place  for  trial  is  the  one  where  "the  action  is  triable"  within 
the  meaning  of  the  above  rule,  unless  and  until  there  has  been  a 
dhange  of  place  of  trial  to  another  county,*"  and  even  then  for 
the  purposes  of  the  place  of  hearing  a  motion  to  set  aside  an  order 
changing  the  place  of  trial,  or  an  appeal  therefrom,  the  place  of 
trial  is  deemed  unchanged.®^ 

54.  — limits  of  the  foregoing  statutory  restrictions.]  —  The 
restrictions  of  this  section  769,  as  to  orders  on  notice  in  Supreme 
Court  actions,  are  construed  as  applying  only  to  motions  made  in 
an  action,  and  made  either  while  it  is  still  pending,  or  relating 
in  some  way  to  its  pendency  or  procedure  therein.^^ 

So  that  a  motion  by  a  client  to  compel  his  own  attorney  to 
sign  a  substitution  might  be  entitled  "  in  the  matter  of  the  appli- 
cation," etc.,  and  therefore  it  is  not  controlled  by  this  section, 
but  may  be  made  where  the  attorney  resides.^  And  after  judg- 
ment had  in  one  county,  proceedings  to  enforce  the  judgment  in 
a  different  county  may  be  met  by  motion  in  that  county;*'*  al- 
though the  motion  papers  ought  to  be  filed  in  the  county  where 
the  action  was  triable. 

Where  one  motion  is  to  be  made  in  several  actions,  as  for  in- 

59  N.  Y.  Gen.  Rule  No.  37.     See  paragraph  106,  post. 

fiO  Asking  v.  Hearns,  13  Abb.  Pr.  184;  Chubbuck  v.  Morrison,  6  How.  Pr. 
367.  Thus  an  order  of  reference  and  consent  that  the  referee  sit  in  another 
county,  is  not  a  change  of  "  the  county  where  the  action  is  triable  "  withiu 
this  rule.  Wheeler  i'.  Maitland,  12  How.  Pr.  35 ;  Brush  v.  MuUany,  12  Abu 
Pr.  344.  After  a  cause  has  been  removed  to  the  TJ.  S.  Circuit  Court  and 
may  therefore  no  longer  be  practically  triable  in  the  county  where  the  place 
of  trial  was  laid,  a,  motion  to  vacate  (in  the  State  court)  an  order  made  ia 
that  county  before  removal,  may  properly  be  made  in  that  county.  Erisman 
V.  Pidcock,  62  How.  Pr.  327.  Where  the  summons  and  complaint  are  defective 
in  not  fixing  a  place  for  the  trial  of  the  action,  the  defendant  may  move  in 
the  district  where  he  resides,  or  in  that  in  which  plaintiff  resides.  Hotchkiss 
V.  Crocker,  15  How.  Pr.  336.  The  reason  is  that  the  place  of  trial  ought  to 
be  in  one  of  those  counties. 

61  N.  Y.  Code  Civ.  Pro.,   §  989. 

62  Phillips  V.  Wheeler,  67  N.  Y.  104;  Wilson  v.  Dreyer,  65  App.  Div.  249, 
72  N.  Y.  Supp.  578.  But  a  motion  for  an  extra  allowance  in  addition  Ut 
costs,  is  within  the  restriction.     Hun  v.  Salter,  92  N.  Y.  651. 

6S  Cunningham  v.  Widing,  5  Abb.  Pr.  413;  Matter  of  Barkley,  42  App.  Dir. 
597,  59  N.  Y.  Supp.  742. 

64  Phillips  V.  Wheeler  ( above  cited ) ;  Curtis  v.  Greene,  28  Hun,  294. 


COMMON  FORMS. XIV.    MOTIONS.  103 

stance  to  consolidate  separate  causes,*^  or  where  a  sheriff  applies 
for  directions  as  to  applying  moneys  in  his  hands  to  judgments 
i-ecovered*^^  in  several  different  comities  not  within  the  same 
district,  nor  adjoining,  this  restriction  does  not  apply,  and  the 
motion  may  be  made  in  the  county  most  appropriate  upon  gen- 
eral principles. 

A  motion  made  in  the  proper  county  may  by  consent  be  heard 
and  determined  in  any  county  in  the  State,  and  where  it  could 
not  otherwise  have  been  properly  made.'^'^ 

55.  Statute  controls  rules.} — An  application  which  the  statute 
requires  to  be  made  before*  or  to  a  particular  court  is  to  be  tliere 
made,  notwithstanding  that  the  judge  who  held  the  term  when 
the  previous  proceeding  was  had,  is  elsewhere.®* 

56.  — power  of  court  to  disregard  the  statute.] — There  is 
respectable  authority  for  the  position  that  this  restriction  on  the 
place  of  making  motions,  upon  notice  in  Supreme  Court  actions, 
being  a  legislative  restraint  of  the  constitutional  jurisdiction  of 
the  Supreme  Court,  does  not  impair  the  power  of  the  court,  but 
only  qualifies  its  duty.  Clearly,  if  no  objection  is  made  by  the 
party  moved  against,  an  order  made  in  disregard  of  it  will  be 
effectual  until  vacated  or  reversed.®® 

57.  Where  to  move  to  vacate  order  made  in  wrong  place.'] — 
The  general  rule  of  public  policy  which  precludes  moving  before 
one  judge  or  a  court  held  by  one  judge,  to  vacate  an  order  made 
by  another,  or  at  a  term  held  by  another,  does  not  apply  to  a 
inotion  to  vacate  an  order  because  made  in  the  wrong  place.  The 
court  in  any  county  where  the  motion  should  properly  have  been 

65  Percy  v.  Seward.  6  Abb.  Pr.  326. 

66  Phillips  V.  Wheeler,  16  Abb.  Pr.  (K  S.)  242,  2  Hun,  603,  and  6  Sup. 
Ct.   (T.  &  C.)   306;  aff'd  on  other  grounds  in  67  N.  Y.  104. 

67  Rice  V.  Ehle,  65  Barb.  185  (rev'd  on  another  ground  in  55  N.  Y.  518). 
And  the  order  thus  made  by  consent  in  a  county  other  than  that  designated 
by  the  Code,  is  reviewable  as  if  it  were  made  in  the  proper  county.     Id. 

68 Hun  v.  Salter,  92  N.  Y.  651  (holding  in  consequence  that  even  a  rule  of 
court  requiring  application  to  be  made  before  the  same  judge  did  not  alter 
the  case,  but  was  in  consequence  inoperative  under  the  circumstances). 

69  An  order  in  violation  of  this  clause  is  not  therefore  void,  because  the 
Supreme  Court  has  by  the  Constitution  a  general  jurisdiction.  Blackmar  v. 
Van  Inwager,  5  How.  Pr.  367 ;  Geller  v.  Hoyt,  7  How.  Pr.  265,  267 ;  Pinckney 
V.  Hagerman,  4  Lans.  374  (aff'd,  53  N.  Y.  31,  where  the  point  was  conceded)'. 
As  to  waiver  by  failing  to  object,  see  Cowenhoven  v.  Ball,  118  N.  Y.  231. 
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made  has  po"wer  to  vacate  an  order  made  by  any  judge  or  term 
in  a  county  where  it  could  not  properly  be  made. 

Hence  an  application  on  notice,  to  vacate  an  order  made  in 
a  wrong  county,  must  be  made  not  in  such  wrong  county,  but  in 
some  county  in  which  a  motion  in  such  an  action  may  properly 
be  made.™ 

58.  Appeal  as  affecting  place  to  move.'] — ISTotwithstanding  an 
.nppeal  to  another  court,  the  proper  place  to  move  to  open  or  to 
modify  or  cancel  the  record  of  the  court  below,  or  to  make  it 
conform  to  the  actual  decision,  is  the  court'^^  below;  although  it 
may  also  be  necessary  to  apply  to  the  appellate  court  to  allow  this 
to  be  done,  and  to  send  back  the  return  for  the  purpose. 

After  the  determination  of  the  cause  by  an  appellate  court, 
the  court  below  have  no  power  upon  motion  directly  to  annul  or 
modify  the  judgment  entered  as  the  result  of  the  appeal,  nor 
even  set  it  aside  merely  to  enable  the  plaintiff  to  proceed  anew;''^ 
but  this  does  not  preclude  the  lower  court  from  opening  the 
judgment  on  grounds  consistent  with  the  law  of  the  case  as  estab- 
lished by  the  appellate  court,  and  allowing  an  amendment  to 
the  issues,  nor  a  new  issue  to  be  made  by  supplemental  pleading;'' 
nor  does  the  affirmance  of  an  order  denying  a  motion  preclude  the 
court  below  from  granting  leave  to  renew  it  on  further  facts.''* 

IV.     MOTION   PAPERS. 
A.  In  General. 

59.  Two  methods  of  moving.] —  In  making  motions'®  on  notice, 
the  practice  in  some  of  the  State  courts,  as  in  JSTew  York,  is  to 
serve  on  the  adverse  party  written  notice  of  intention  to  move, 

TOAttrill  V.  Roekaway  Beach  Improvement  Co.,  25  Hun,  376;  N.  Y.  Code 
Civ.  Pro.,  §  769. 

The  rules  peculiar  to  provisional  remedies  are  to  be  noticed  in  due  course. 

It  was  held  in  Bangs  v.  Selden,  13  How.  Pr.  374,  that  where  the  judge  in 
the  county  from  whence  the  action  had  already  been  removed,  refused  to 
entertain  a  motion  to  vacate  his  order,  on  the  grounds  that  the  removal  took 
away  his  power,  and  that  if  it  had  not,  vacatur  was  unnecessary,  the  court 
in  the  county  to  which  it  had  been  apparently  removed  could  entertain  the 
motion,  as  there  was  no  other  alternative. 

Ti  Nat.  City  Bank  v.  N.  Y.  Gold  Exch.  Bank,  97  N.  Y.  645,  and  cases  cited. 

72  Drake  v.  N.  Y.  Iron  Mine,  38  App.  Div.  71,  55  N.  Y.  Supp.  920. 

73  Clark  V.  Mackin,  34  Hun,  345. 

74  Riggs  (!.  Pursell,  74  N.  Y.  370. 

75  As  to  petitions  see  Article  XVIII,  this  chapter. 
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at  a  time  and  place  named,  for  specified  relief;  and  in  this  notice 
to  indicate  the  papers  on  which  the  moving  party  relies.  In  some 
other  States  the  practice  is  to  file  with  the  clerk  a  written  state- 
ment that  the  party  moves  the  court  for  such  relief,  and  to  give 
the  adverse  party,  in  advance  of  the  hearing,  a  copy  of  this  state- 
ment. In  the  former  method  a  motion  may  be  defined  as  an  oral 
request  to  the  court,  founded  usually  on  written  evidence,  and 
preceded  by  a  written  communication  to  the  adversary,  warning 
him  that  the  application  will  be  made ;  and  the  order  of  the  court, 
with  this  written  notice  and  the  afiidavits,  etc.,  attached,  pleadings 
referred  to,  etc.,  make  the  record.  In  the  other  method,  the  writ- 
ten statement  filed,  which  is  a  narrative  suitable  for  the  record 
(thus:  And  now  comes  A.  B.,  attorney  for  C.  D.,  and  moves 
the  court  that,  etc.),  is  called  the  motion ;''^®  and,  when  notice  is 
required,  written  notice  must  be  given,  which  is  usually  done  by 
serving  a  copy  of  the  "  motion,"  so  called,  with  an  indorsement  or 
other  communication  stating  the  time  and  place  when  it  will  be 
presented. 

The  principles  which  govern  the  substance  of  the  moving  papers, 
and  the  proceedings  thereon,  are  the  same  in  either  case ;  and  in 
stating  those  principles  here,  illustrations  are  drawn  freely  from 
cases  arising  under  either  mode. 

60.  Evidence.] — If  a  motion  on  notice  is  founded  purely  on 
the  record,  or  some  part  of  it,  as  for  instance,  a  motion  for  judg- 
ment upon  a  pleading  as  frivolous,''^  no  affidavit  is  necessary.  If 
founded  in  any  degree  on  matter  outside  the  record,  such  matter 
should  be  supported  by  written  evidence.'^*  For  this  purpose 
common  law  evidence  is  not  required.'^"  Affidavits  (the  requisites 
of  which  have  been  already  stated),^"  documents  acknowledged; 
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76  Motions  must  be  in  writing.  Hay  v.  The  State,  ex  rel.,  etc.,  58  Ind.  337. 
Contra,  Wallace  v.  Lewis,  9  Mont.  399,  24  Pac.  22;  People  v.  Ah  Sin,  41  Cal. 
645. 

TTDarrow  v.  Miller,  5  How.  Pr.  247;  Beal  v.  Union  Box  Paper  Co.,  4  Civ. 
Pro.  Rep.  18. 

78  Sliellenberger  V.  Ward,  8  Iowa,  425  (non-residence  no  excuse);  s.  P., 
Kelly's  Application,  10  Abb.  Pr.  208. 

79  Thus  where  a  referee  stated  facts  to  a  party  in  respect  to  an  irregularity 
in  his  report,  but  declined  to  make  affidavit  to  them  unless  they  should  be 
denied  by  the  other  party,  and  the  former  moved  against  the  irregularity  upon 
affidavits  stating  such  information,  held,  that  this  was  sufficient  proof  of  the 
facts  to  put  the  other  party  to  a  denial.  Shearman  v.  Justice,  22  How.  Pr. 
241. 

80  Page  11  of  this  volume. 

81  Page  2  of  this  volume. 


106  Abbott's  peacticb  and  forms. 

documents  or  copies,  stated  by  affidavit  to  be  originals  or  to  be 
copies,®^  and  certificates*^  of  officers  of  the  same  court,  and  re- 
turns^ of  officers  of  the  court  upon  its  process,  are  competent. 

The  unsworn  statements  of  counsel  may,  as  against  a  party 
•who  appears  on  the  motion  and  does  not  object,  be  treated  as 
evidence  for  the  purposes  of  the  motion.®^ 

If  it  be  desired  to  take  oral  testimony,  or  to  cross-examine  the 
adversary's  witnesses,  the  proper  course  is  to  adduce  the  best  writ- 
ten evidence  one  can,  and  on  the  hearing  ask  a  reference. 

61.  Compelling  affidavit  for  motion  —  statutory  power.] — By 
IST.  Y.  Code  Civ.  Pro.,  §  885,  as  amended  in  1901,  it  is  in  sub- 
stance provided  that  when  any  party  intends  to  make  or  oppose  a 
motion  in  a  court  of  record,  and  it  is  necessary  for  him  to  have 
the  affidavit  or  deposition  of  a  person  not  a  party,  who  has  re- 
fused to  make  an  affidavit,  such  court  or  a  judge  thereof  may,  by 
order,  appoint  a  referee  to  take  the  deposition  of  such  person. 
At  least  one  day's  notice  of  the  application  must  be  given  to  the 
attorney  for  the  opposite  party.  The  person  to  be  examined  may 
be  subpoenaed  and  compelled  to  attend  as  upon  the  trial,  and  may 
be  cross-examined  by  the  party  on  whose  attorney  the  notice  has 
been  served. 

The  proceeding  is  not  directed  against  the  adverse  party,  but 
is  merely  compulsion  against  a  witness  to  require  him  to  make 
what  in  effect  is  nothing  more  than  a  voluntary  affidavit.*® 

62.  — what  is  a  motion.'] — In  the  application  of  this  section, 
it  is  held  that  the  settlement  of  a  case  is  not  a  motion  within  the 
section  ;*''^  an  application  for  judgment  in  foreclosure  is  a  motion 

82  Page  43  of  this  volume. 

83  Page  41  of  this  volume. 

84  Page  41  of  this  volume. 

85  Elliott  V.  Plattor,  43  Ohio  198,  1  West.  Eep.  27.  In  such  case  the  fact 
admitted  ought  to  be  recited  in  the  order. 

86  Where  the  person  may  be  compelled  to  give  testimony  by  subpoena  or 
order  of  court,  as  in  contempt  proceedings  under  Code  Civ.  Pro.,  §  2280,  the 
court  will  deny  an  application  under  this  section.  People  ex  rel.  Tuell  v. 
Paine,  92  App.  Div.  303,  86  N.  Y.  Supp.  1109.  The  remedy  applies  only  to 
civil  cases.  People  v.  Squire,  3  N.  Y.  St.  Eep.  194.  For  the  earlier  history 
of  this  remedy,  see  Cockey  v.  Hurd,  14  Abb.  Pr.  (N.  S.)  183,  45  How.  Pr.  70, 
36  N.  Y.  Super.  Ct.  42;  Brooks  v.  Schultz,  3  Abb.  Pr.  (N.  S.)  124,  28  N.  Y. 
Super.  Ct.   (5  Rob.)   656. 

8T  Kelly  V.  Weber,  4  Monthly  L.  Bui.  3. 
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within  the  section/®  and  so,  also,  is  an  application  for  a  pro- 
visional remedy,  though  made  ex  ■parte  f^  and  by  parity  of  reason- 
ing, application  for  an  order  for  substituted  service  or  for  ex- 
amination of  a  party  in  a  pending  or  an  anticipated  action  would 
be  equally  so.  The  statute  does  not  require  that  an  action  be 
pending.  A  motion  for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  is  within  the  section.®'' 

63.  — only  party  can  compel.'] — One  who  is  not  a  party  on 
the  record,  or  recognized  by  the  court  as  one  entitled  to  move, 
cannot  compel  the  making  of  an  affidavit  under  this  provision. ^^ 

64.  — party,  not  compellable.] — A  party  to  the  action  can- 
not be  compelled  to  make  an  affidavit  under  this  provision.'^ 

65.  — capacity  as  witness.] — The  statutory  removal  of  the 
incapacity  of  interested  witnesses®*  and  of  felons,®*  in  the  form 
in  which  the  statute  for  that  purpose  in  ~Rew  York  is  expressed, 
removes  the  incapacity  for  purposes  of  such  an  affidavit  as  well 
as  for  the  purposes  of  examination  as  a  witness  on  the  trial  of 
an  issue. 

Whether  the  disqualification  of  an  interested  witness  to  testify 
against  the  estate  of  a  deceased  person,  or  a  person  non  compos, 
extends  to  the  making  of  an  affidavit,  may  be  questioned.®^ 

The  question  of  the  privilege  of  the  witness  will  be  noticed 
later. 

66.  — preliminary  request.] — Before  such  an  order  can  be 
made  the  person  whose  affidavit  or  deposition  is  desired  must  be 
applied  to.     Unless  he  evades  the  request,®^  or  meets  it  with  a 

S8  Eberle  v.  Krebs,  50  App.  Div.  450,  64  N.  Y.  Supp.  246. 
89 Allen  V.  Meyer,  73  N.  Y.  1    (application  for  warrant  of  attachment). 
00  O'Connor  v.  McLaughlin,  80  App.  Div.  305,  80  N.  Y.  Supp.  741. 
MAtty.  Gen.  v.   Cont.  Life  Ins.   Co.,  4  Civ.  Pro.  Kep.    (Browne),  214,  60 
How.  Pr.  51. 

92  Code  Civ.  Pro.,  §  885 ;  King  v.  Leighton,  58  N.  Y.  383 ;  Burnett  v.  Snyder, 
41  Super.  Ct.    (N.  Y.)   342;  People  v.  Patton,  20  Abb.  N".  C.  172. 

93  N.  Y.  Code  Civ.  Pro.,  §  828. 
94/d.,  §  832. 

95  Id.,  §  829,  and  see  Gregory  v.  Gregory,  33  N.  Y.  Super.  Ct.  1. 

96  Thus  an  application  several  times  upon  successive  days  to  a  person  to 
make  an  affidavit,  and  his  declining  until  he  could  consult  counsel,  is  an 
evasion  amounting  to  a  refusal.  Rogers  v.  Durant,  2  Sup.  Ct.  (T.  &  C.)  676; 
appeal  dismissed  in  56  N.  Y.  669. 
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general  refusal,®'^  the  request  should  be  accompanied  either  by 
presentation  of  a  draft  of  affidavit  on  the  subject  on  which  his 
oath  is  required,''^  or  at  least  by  a  statement  of  the  facts  which  the 
applicant  believes  are  within  his  knowledge,  and  to  which  he  is 
desired  to  make  oath.®^ 

The  witness  must  either  make  the  affidavit  requested,  or  state 
wherein  and  how  it  is  inaccurate,  so  as  to  enable  a  correction  to 
be  made,  if  the  matters  are  within  his  knowledge. 

His  refusal  to  swear  to  the  proposed  affidavit  on  the  pretext 
that  it  contains  errors  which  he  will  not  point  out  and  correct, 
will  not  exemf)t  him  from  examination.-' 

"Where  a  proposed  affidavit  is  not  presented,  a  request  to  answer 
oral  questions  and  swear  to  the  answers  when  taken  down  and 
written  out  by  a  stenographer,  is  not  enough.  It  is  a  sufficient 
reply  to  such  a  request,  to  offer  to  answer  questions  submitted 
in  writing  and  swear  to  a  statement  embodying  such  answers.^ 

67.  — affidavits  to  support  the  application.] —  The  moving  affi- 
davits must  specify  the  nature  of  the  action,  and  must  state  that 
the  applicant  intends  to  make  a  motion,^  and  should  indicate  its 
nature  and  object ;  or,  that  notice  of  a  motion  has  been  given  to 
the  applicant,  or  an  order  to  show  cause  served  (indicating  the 
nature  and  object  of  the  motion),  and  that  the  applicant  intends 
to  oppose  such  motion.* 

It  must  also  state  the  facts  on  which  the  witness  has  been  re- 
quested to  make  affidavit,®  and  that  he  has  been  requested,  on  the 
applicant's  behalf,  to  make  affidavit  to  the  facts  specified,®  and, 
further,  that  the  applicant  verily  believes  that  such  facts  are 
within  his  knowledge.^ 

07  Erie  Ey.  Co.  i:  Gould,  14  Abb.  Pr.  (N.  S.)  278;  Fisk  v.  CMeago,  R.  I. 
&  P.  P.  P.  Co.,  3  Abb.  Pr.   (N.  S.)   430. 

98Dauehy  r.  Miller,  16  Abb.  Pr.  (N.  S.)  100;  Fisk  r.  Chicago,  R.  I.  &  1'. 
R.  R.  Co.   (above)  ;  Erie  R.  R.  Co.  r.  Gould   (above). 

But  such  prior  presentation  of  an  affidavit  is  not  indispensable  or  .juris- 
dictional. Dauchy  v.  Miller  (above)  ;  Fisk  v.  Chicago,  R.  I.  &  P.  R.  R.  Co. 
(above). 

98  N.  Y.  Code  Civ.  Pro.,  §  885. 

1  Fisk  r.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  3  Abb.  Pr.   (N.  S.)  430. 

2  Erie  Ry.  Co.  i;.  Gould,  14  Abb.  Pr.    (N.  S.)   278. 

3  Erie  Ry.  Co.  v.  Gould  (above)  ;  N.  Y.  Code  Civ.  Pro.,  §  885. 
ild. 

5  Dauchy  r.  Miller,  16  Abb.  Pr.   (N.  S.)   100;  N.  Y.  Code  Civ.  Pro.,  §  885. 
8N.  Y.  Code  Civ.  Pro.,  §  885. 

"!  Id.;  Dauchy  v.  Miller,  supra;  Williams  v.  Western  Union  Tel.  Co.,  3  Civ. 
Pro.   Rep.  448. 
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It  must  show  that  the  aiSdavit  or  deposition  is  necessary;  it 
is  not  enough  merely  to  allege  that  it  is  so,«  much  less  that  de- 
ponent believes  it  to  be  so."  It  is  not  enough  that  it  is  desired. 
Unless  it  appears  that  the  intended  motion  necessitates  such  deposi- 
tion, the  order  should  be  refused.^" 

It  is  not  necessary  to  prove  absolutely  that  the  facts  desired 
are  within  the  knowledge  of  the  witness,  but  it  is  enough  for 
the  applicant  to  swear  that  he  verily  believes  that  they  are;" 
and  by  parity  of  reasoning  to  the  best  considered  authorities  on 
similar  statutory  language  in  respect  to  provisional  remedies,  if 
the  affidavit  is  made  by  some  one  other  than  the  applicant  (and  ex- 
cuse shown),  the  deponent's  oath  that  he  verily  believes  that  they 
are,  or  facts  showing  that  they  presumptively  are,  within  the 
knowledge  of  the  person  to  be  examined,  will  be  enough  on  this 
point.  ^^ 

68. as  to  place  for  examination.] — The  affidavit  shoiild 

also  state  whether  the  person  to  be  examined  is  a  resident  of  the 
State  or  not ;  and  if  a  resident,  in  what  county  he  resides  or  has 
an  office  for  the  regular  transaction  of  business  in  person;  and 
his  attendance  should  be  required  by  the  order  or  subpoena  at  a 
place  in  such  county.  If  he  is  not  a  resident  it  should  state 
special  reasons  why  the  court  or  judge  should  allow  service  of 
subpoena  to  be  made  irrespective  of  the  place  of  examination; 
otherwise  he  can  only  be  served  in  the  county  where  the  order 
or  subpoena  directs  him  to  appear  for  examination.^^ 

But  these  statements  as  to  residence  are  not  jurisdictional  re- 
quisites of  the  affidavit. 

69.  — notice  essential-l — The  amendment  of  1901  requires 
that  the  application  for  the  order  be  made  upon  notice  to  the 
opposite  party  if  he  has  appeared.^* 

8  Matter  of  Bannister,   1  Monthly  L.  Bui.,  9. 

9Cockey  v.  Hurd,  14  Abb.  Pr.  (N.  S.)  183,  36  N.  y.  Super.  Ct.  42,  45 
How.  Pr.,  70. 

10  Moses  V.  Banker,  30  N.  Y.  Super.  Ct.  131,  34  How.  Pr.  212  (where  real 
intent  appeared  to  be  to  ascertain  evidence  to  be  met  at  trial ) .  To  same 
effect,  Wallace  v.  Baring,  2  App.  Div.  501,  37  N.  Y.  Supp.  1078;  Calvet- 
Rogniat  V.  Merc.  Trust  Co.,  46  Misc.  20,  93  N.  Y.  Supp.  241. 

11  N.  Y.  £!ode  Civ.  Pro.,  §  885. 

12  See  p.  1 1  of  this  volume,  and  Chapter  VIII  on  Provisional  Remedies. 

13  N.  Y.   Code  Civ.  Pro.,   §   886. 

14  N.  Y.  Code  Civ.  Pro.,  §  885.  It  was  held  prior  to  the  late  amendment 
requiring  notice,  that  a  party  had  no  standing  to  appear  on  the  hearing,  or 
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70.  —  order.] —  The  order  will  appoint  a  referee  to  take  the 
deposition.  It  may  designate  the  time  and  place  where  the 
witness  is  to  appear,  or  may  direct  that  he  appear  at  a  time  and 
jjlace  to  be  iixed  by  the  referee  in  the  subpoena.  ^^  In  either  case 
the  place  must  be  within  the  county  where  the  witness  has  his 
residence  or  oifice  for  the  regular  transaction  of  business  in 
person;  or,  if  not  a  resident,  power  to  compel  appearance  fails 
if  service  of  the  subpoena  is  not  made  within  the  county  fixed 
for  appearance,  unless  for  reasons  stated  in  the  affidavit  the  order 
contains  a  clause  allowing  service  in  another  county  than  that 
of  examination  to  be  sufficients^ 

The  order  should  also  designate  the  subject  and  scope  of  the 
examination. 

Unless  it  contains  special  directions  as  to  the  delivery  of  the 
deposition  when  taken,  it  will  be  the  referee's  duty  to  deliver  it  to 
the  attorney  of  the  party  who  procures  it  to  be  taken." 

71.  — service;  subpoena.]— The  person  to  be  examined  should 
be  served  with  a  subpoena^*  and  fees  paid  as  in  the  case  of  taking 
testimony  at  the  trial;  and  a  copy  of  the  order  should  be  served 
with  the  subpcena.s^ 

If  he  voluntarily  appears  and  submits  to  be  sworn,  he  thereby 
waives  objection  to  the  regularity  of  the  order  and  service.^" 

72.  — getting  rid  of  the  order.]  —  If  a  motion  to  vacate  is 
to  be  made,  it  may  be  made  by  the  person  sought  to  be  exam- 
ined.^'s 

It  was  held  prior  to  the  amendment  of  1901,  that  a  party  to 

move  to  vacate  the  order,  if  obtained  ex  parte.  McCue  v.  Tribune  Assn., 
1  Hun,  469.  But  the  right  to  move  to  vacate  for  irregularity,  if  prejudice 
was  shown,  was  conceded  in  Ramsey  v.  Gould,  57  Barb.  398. 

IB  Common  practice. 

16  N.  Y.  Code  Civ.  Pro.,  §  886. 

ITN.  Y.   Code  Civ.  Pro.,   §   885. 

18  N.  Y.  Code  Civ.  Pro.,  §  886.  The  language  of  the  statute  makes  this 
essential  in  case  of  a  non-resident. 

19  The  language  of  the  statute  does  not  require  this,  but  it  seems  to  follow 
from  the  recognized  right  to  move  to  vacate. 

aoMcCue  r.  Tribune  Assn.,  1  ifun,  469;  s.  c,  3  Sup.  Ct.  (T.  &  C.) 
45 1_  (where  it  was  held  that  the  witness  by  such  voluntary  appearand) 
"  might  waive  any  irregularity  or  want  of  power  in  the  proceedings  to  pro- 
cure his  attendance)  ;  s.  P.,  Reynolds  r.  Parkes,  2  Dem.  399. 

21  Spratt  V.  Huntington,  2  Hun,   341. 
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the  action  was  not  entitled  as  such  to  move  to  vacate  the  order,'^ 
though  the  court  had  power  to  vacate  on  his  motion  ;^^  but  that 
the  remedy  of  a  party  was  to  wait  till  the  affidavit  taken  under  it 
Vi'as  offered  against  him  and  then  object  to  its  use."*  The  section, 
as  amended,  requires  notice  of  the  application,  and  on  the  hearing 
the  adverse  party  will  be  heard  in  opposition  to  the  granting  of  the 
order.  The  principle  involved  seems  also  to  give  him  standing 
to  vacate  for  irregularity. 

The  person  required  to  submit  to  examination  may  move  to 
vacate,^®  and  unless  there  is  a  clear  defect  of  jurisdiction,  he  should 
take  this  course  rather  than  assume  to  disregard  it. 

If  the  person  required  to  be  examined  is  also  a  party  to  the 
action  this  is  no  objection  to  his  moving  to  vacate,  but  is  in  itself 
a  sufficient  ground.^^ 

The  motion  to  vacate  must  be  made  before  submitting  to  be 
sworn  or  examined.^® 

In  any  case  a  motion  to  vacate  should  be  on  notice,  as  the  order 
is  only  granted  on  notice. 

Tendering  affidavit  requested,  after  refusal,  and  order  granted, 
does  not  entitle  the  person,  as  matter  of  right,  to  have  the  order 
vacated,^^  but  leaves  it  in  the  discretion  of  the  court  to  do  so,  if 
the  statement  is  full  and  frank. 

73,  — ■counsel.'] — The  person  required  to  appear  before  a 
referee  to  make  an  affidavit  to  be  used  upon  a  motion  is  not  en- 
titled to  the  assistance  of  counsel.^^ 


32  Ramsey  v  Gould,  39  How.  Pr.  62,  57  Barb.  398;  and  as  Ramsey  v. 
Erie  Ky.  Co.,  8  Abb.  Pr.  (N.  S.)  174;  Brooks  v.  Sehultz,  3  Abb.  Pr.  (N.  S.) 
124. 

23  See  uaraffraph  64. 

24MoCue  i;    Tribune  Assn.,  1  Hun,  469,  3  Sup.  CT.    (T.  &  C.)   451. 

25Spratt  V.  Huntington,  2  Hun,  341,  4  Sup.  Ct.    (T.  &  C.)   551. 

It  is  said  in  Moses  v.  Banker,  7  Robt.  131,  34  How.  Pr.  212,  that  motions  to 
vacate  such  orders  are  not  to  be  encouraged,  and  should  be  granted  only 
when  it  clearly  appears  that  the  order  is  unauthorized  or  that  a  legitimate 
use  of  the  process  of  the  court  is  not  intended.  In  Calvet-Rogniat  v.  Merc. 
Trust  Co  46  Misc.  20,  93  N.  Y.  Supp.  241,  the  court  vacated  the  order 
because  it  appeared  from  the  affidavits  that  the  person  to  be  examined  had 
no  knowledge  of  the  facts  sought. 

26  Erie  Ey.  Co.  v.  Champlain,  35  How.  Pr.  74. 

27  Fisk  «.  Chicago,  R.  I.  &  P.  R.  K.  Co.,  3  Abb.  Pr.  (N.  S.)  430. 

28  Where  after  being  sworn,  he  refuses  to  testify  upon  the  advice  of  counsel 
purporting'  to  act  for  him  at  the  reference,  and  leaves  with  his  counsel 
against  the  command  of  the  referee  to  remain,  he  is  guilty  of  contempt,,  and 
so  is  the  attorney  who  gives  such  advice,  because  his  ''  conduct^  m  advising 
the  witness  to  leave  the  presence  of  the  referee  and  to  refuse  to  give  his  testi- 
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Y4.  — claim  of  privilege.] — The  statutes  defining  the  privi- 
lege of  communications  between  husband  and  wife,  attorney  and 
client,  physician  and  patient,  and  pastor  and  parishioner,  at  least 
in  the  form  in  which  those  rules  are  expressed  in  New  York,^* 
apply  to  this  proceeding.  The  privilege  may  be  expressly  waived 
by  the  client,  patient,  or  parishioner,  etc.,  as  the  case  may  be, 
if  living;^"  if  not,  it  cannot  be  waived.^^ 

75.  —  duty  of  the  referee.] —  The  referee  should  not  allow  the 
examination  to  be  extended  beyond  the  limits  indicated  by  the 
order  or  the  papers  on  which  it  is  founded.  The  statute  does  not 
contemplate  an  investigation  of  the  merits  of  the  action,^^  nor  a 
fishing  examination,^^  nor  a  discovery  of  books  and  papers.''* 
Cross-examination  by  the  party  against  whom  the  affidavit  is  to 
be  used  is  now  allowed. ^^ 

The  deposition  must  be  taken  by  question  and  answer,  and  when 
taken,  must  be  certified  and  delivered  to  the  attorney  for  the 
party  who  procured  the  order,  unless  the  order  provides  for  a 
different  disposition  thereof.^® 

76.  — effect  of  affidavit.] — The  affidavit  when  taken  has  no 
greater  effect  than  an  affidavit  voluntarily  made;  and  the  party 
causing  it  to  be  taken  is  not  obliged  to  use  it,^^  nor  is  the  other 
party  entitled  to  do  so  in  the  absence  of  any  condition  to  that 
effect  in  the  order  under  which  it  was  taken. 

mony  was  calculated  to  impede  the  due  course  of  justice,  and  was  in  con- 
tempt of  the  authority  of  the  court.''  So  held  in  imposing  a  fine  both  upon 
the  witness  and  the  attorney  on  motion  to  punish  for  contempt.  Reynolds 
V.  Parkes,  2  Dem.  399. 

29  N.  Y.  Code  Civ.  Pro.,  §§  831,  833-836. 

30  N.  Y.  Code  Civ.  Pro.,  §  836. 

So  a  physician  who  has  once  made  an  affidavit  to  facts  derived  in  a  pro- 
fessional capacity  for  use  against  his  patient,  may  be  compelled  at  the 
instance  of  the  patient  to  make  an  affidavit  upon  the  same  subject,  to  be 
used  upon  a  motion,  as  here,  to  resist  an  application  to  examine  the  defend- 
ant before  trial.      So  held  in  Mason  v.  Libbey,  1  Abb.  N.  C.  354. 

31  Except  within  the  limits  prescribed  by  Code  Civ    Pro     §  836 
32Dauchy  v.  Miller,  16  Abb.  Pr.    (N.  S.)    100. 

ssFisk  V.  Chicago,  K.  I.  &  P.  E.  E.  Co.,  3  Abb.  Pr.   (N.  S.)  430:  Wallace  l>. 
Baring,  2  App.  Div.  501,  37  N.  Y.  Supp.  1078,  3  Anno.  Cas    16. 
3ild. 

35  §  885. 

36  N.  Y.  Code  Civ.  Pro.,  §  885. 

37  Brooks  V.  Sehultz,  5  Robt.  656,  3  Abb.  Pr.  (N.  S.)  124;  Erie  Ev  Co. 
V.  Gould   (above),    (dicta).  '' 
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77.  Entitling  papers.] — The  practice  as  to  entitling  motion 
papers  has  already  been  stated.^^ 

An  error  in  this  respect  in  the  notice  or  in  the  order  made, 
is  not  necessarily  fatal  if  it  did  not  mislead,  but  may  be  amended 
or  disregarded  in  some  cases.^® 

78.  Stating  justification  for  choice  of  county  to  move  in.]  — 
Although  the  court  or  judge  may  doubtless  refuse  to  act  upon 
a  motion  if  the  fact  does  not  appear  by  the  moving  papers  that 
the  motion  is  made  before  the  proper  court  or  judge,  or  (in  the 
Supreme  Court)  in  a  proper  county,  an  order  of  the  Supreme 
Court  made  in  a  proper  place  is  not  irregular  because  the  fact 
of  place  of  trial,  etc.,  did  not  appear  in  the  moving  papers.*" 
!N'or  is  a  judge's  order  void  because  the  motion  papers  do  not  show 
the  facts  of  place  of  trial,  or  residence  of  attorney,  etc.,  which 
gave  the  right  to  apply  to  such  judge,  if  the  facts  existed;  al- 
though, as  an  officer  of  special  jurisdiction,  a  judge  may  well 
decline  to  grant  an  order  on  such  papers ;  *^  and  if  he  does  grant 
it,  it  may  be  necessary  to  prove  the  facts  in  any  proceeding  to 
enforce  such  an  order. 

79.  Disclosing  ground  of  motion.]— If  the  ground  of  the  mo- 
tion be  a  matter  which  the  party  moved  against  shou.ld  have  an 
opportunity  to  explain  or  controvert,  or  meet  by  amendment,  the 
motion  papers  must  apprise  him  what  it  is.  The  reasons  are  (1) 
that  the  party  moved  against  has  a  right  to  be  enabled  to  put  in 
counter  affidavits,*^  or  may  have  a  right  to  amend;**  (2)  that  the 

3S  Page  39,  paragraph  7. 

39  In  Matter  of  Commercial  Bank,  35  App.  Div.  224,  54  N.  Y.  Supp.  722, 
it  is  said  that  the  character  of  a  motion  is  not  changed  by  entitling  the 
motion  papers  "  in  the  matter  of,"  etc.,  where  they  should  have  been  entitled 
in  the  action.  See  also  Watts  v.  Nichols,  19  Wkly.  Dig.  1G5  (holding  th.it 
the  objection  cannot  be  first  taken  on  appeal)  ;  Kellogg  v.  Coller,  47  Wise.  649. 

Hazard  v.  Wilson,  3  Abb.  N.  C.  50  (entitling  in  wrong  court  disregarded). 
Entitling  the  notice  of  motion  with  the  name  of  but  the  first  party  plaintiff, 
with  the  words  "  et  al."  is  sufficient  unless  the  adversary  proves  that  he  has 
been  misled  by  a  failure  to  name  the  other  parties  plaintiff.  Jerauld  Co. 
V.  Williams,  7  So.  Dak.  196.  If  the  motion  affects  two  actions  it  should  be 
entitled  in  both.  Parent  v.  Kellogg,  1  How.  Pr.  (N.  Y.)  70;  Kellcgg  i/. 
Coller,  47  Wise.  649. 

40Newcc;-ab  v.   Reed.   14  How.   Pr.   100. 

41  Dodge  V.  Rose,  1  Code  Rep.  123  (where  a  judge  at  chambers  refused  to 
grant  an  order  on  this  ground). 

42  Brower  v.  Brooks,  1  Barb.  423 ;  s.  c.  as  Brower  v.  Judson,  3  How.  Pr. 
243  (motion  to  strike  answer  from  files  denied  because  the  papers  did  not 
disclose  that  the  ground  was  omission  to  verify  it). 

43  Campbell  v.  Swasey,  12  Ind.  70 ;  O'Connor  v.  Koch,  56  Mo.  253 

R 
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convenience  of  the  court,  before  -which  many  motions  may  come 
at  once,  requires  that  the  papers  in  each  should  bear  a  distinct 
statement  of  the  point  in  controversy;  **  and  (3)  the  proper  dis- 
position of  an  appeal  from  an  order  often  depends  on  what  was 
the  point  presented  to  the  court  on  the  motion,  a  question  which 
should  not  be  left  open  for  unprofitable  controversy  before  the 
appellate  court. 

Where  it  is  sufficiently  obvious  from  the  relief  sought  that  there 
could  be  but  one  ground  for  granting  such  a  motion,  the  court 
may  treat  the  demand  for  relief  as  a  sufficient  indication  of  the 
ground.*^ 

If  the  moving  party  has  several  grounds  for  his  motion  he  must 
disclose  all,  or  the  order  upon  the  motion  will  preclude  him  from 
moving  anew  for  the  same  relief  on  those  which  he  omits  to 
specify.*^ 

On  a  motion  to  set  aside  proceedings  for  irregularity  the  moving 
party  must  both  state  the  grounds  of  his  motion,  and  show  affirma- 
tively the  defect  or  omission  complained  of.*^ 

It  is  not  enough  that  a  copy  of  the  irregular  paper  appears  in 
the  moving  papers,  if  no  reference  to  the  irregularity  relied  on  is 
made.*^ 

In  the  application  of  this  principle  it  is  to  be  observed  that  the 
adverse  party  has  a  right  to  know  what  grounds  of  fact,  and  what 
defects  in  the  proceedings,  if  any,   are  relied  on,  but  has  not 

*4  It  Is  not  the  duty  of  the  court  to  search  for  or  conjecture  the  cause  or 
reason  of  a  motion  to  strike  out.  Lucas  v.  Smith,  54  Ind.  530;  s.  p.,  Ellis 
V.  Jones,  6  How.  Pr.  296. 

45  Per  Duer,  J.,  in  Bowman  v.  Sheldon,  5  Sandf.  657. 

46  Desmond  v.  Wolf,  1  Code  Rep.  49,  6  N.  Y.  Leg.  Obs.  389. 

So  in  Pattisou  v.  Bacon,  12  Abb.  Pr.  142,  21  How.  Pr.  478,  the  renewal 
of  a  motion  to  open  a  judgment  taken  by  default  was  denied,  the  judge  saying, 
"  the  additional  matters  which  the  defendant  wishes  to  set  up  on  the  renewed 
motion  were  all  known  to  him  when  the  original  motion  was  made.  He 
should  have  stated  all  that  was  necessary  at  that  time  to  secure  his  success." 

Mills  V.  Thursby,  11  How.  Pr.  114.  Per  curiam:  "In  other  words,  he 
cannot  bring  forward  his  objections  by  instalments;  such  a  course  would  lead 
to   interminable   vexation,   delay,   and   expense." 

47  Park  V.  Park,  80  N.  Y.  156,  where  the  court  refused  to  entertain  an 
objection  not  taken  in  the  court  below,  to  the  effect  that  no  order  was  made 
by  any  competent  authority  for  the  issuing  of  the  attachment,  although  it 
contained  an  indorsement  by  the  clerk  that  it  was  issued  by  the  special  order 
of  the  court.      See  paragraph  96  post. 

48  Boyd  V.  Weeks,  6  Hill,  71  (Court  of  Errors)  ;  Wilson  v.  Wetmore,  1  id. 
216.      See  also  paragraph  96,  post. 
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strictly  a  right  to  be  informed  what  legal  principles  the  moving 
party  intends  to  invoke.*® 

The  New  York  rule  that  the  irregularity  complained  of  must  be 
Ff)eeified  in  the  notice  or  order  to  show  cause,  as  well  as  appear 
in  the  papers  moved  on,  is  stated  below.^" 

80.  Mode  of  referring  to  other  papers.^ — When  it  is  neces- 
sary in  motion  papers  to  refer  to  particular  parts  of  other  papers, 
care  should  be  taken  to  identify  the  passage  referred  to,  not  merely 
by  folio,  or  line,  or  page,  nor  by  brackets  or  the  like,  in  a  par- 
ticular copy,  but  rather  by  the  number  of  the  paragraph,  or  the 
initial  and  terminal  words;  for  a  reference  merely  by  folio,  etc., 
or  by  marking  one  copy,  is  liable  to  lose  its  significance  on  print- 
ing the  record  on  an  appeal.^^ 

81.  Excuse  for  delay.] — The  papers  on  a  motion  founded  on 
irregularity  must  show  an  excuse  for  delay  if  the  motion  be  not 
made  at  the  earliest  opportunity  and  before  taking  any  other  step 
than  one  in  resistance  of  the  irregularity.®^ 

82.  Grounds  for  claiming  preference  on  the  calendar.] — When 
grounds  for  claiming  a  preference  on  the  calendar  exist®^  the  prac- 
tice will  be  found  to  accord  generally  with  the  practice  in  obtain- 
ing a  preference  upon  the  trial  calendar.®* 

83.  Oath  to  merits.] — Motions  before  issue  joined,  made  for 
the  purpose  of  securing  opportunity  to  join  issue,  and  motions  at 
any  tipae  involving  request  for  delay  or  favor  in  making  defense, 

*9  In  Hicks  v.  Brennan,  10  Abb.  Pr.  304,  it  was  held  that  a  notice  of 
motion  to  set  aside  a  judgment  as  improperly  entered  covered  that  defendant 
had  entered  it  without  authority,  on  plaintiffs  assuming  to  discontinue  the 
action  without  paying  costs,  whereas  defendant  should  have  moved  to  dismiss. 

In  Freeborn  v.  Glazier,  10  Cal.  337,  however,  it  was  held  that  even  a 
statute  providing  that  defendant  may  apply  to  have  an  attachment  dis- 
charged, "  on  the  ground  that  the  writ  was  improperly  issued,"  does  not  dis- 
pense with  the  necessity  that  a  defendant  making  such  motion  should  go  on 
and  specify  the  grounds,  and  show  whereir  it  would  be  urged  that  there  was 
impropriety.  s.  P.  on  motion  for  new  trial,  notice  expressed  in  words  of 
statute  held  not  enough.      Barnard  v.  Graham,   14  Ind.  322. 

50  See  paragraph  96,  post. 

51  The  point  seems  a  very  trivial  technicality,  but  more  than  one  decision 
has  turned  on  it.  See,  for  example,  Melcher  v.  Kreiser,  28  App.  Div.  362, 
51   N.   Y.   Supp.   249. 

52  Lawrence  v.  Jones,  15  Abb.  Pr.  110;  Persse,  etc.,  v.  Willet,  14  id.  119; 
Axt  ?).  Shankey,  8  N.  Y.  Supp.  803. 

B3  For  the  grounds  in  New  York,  see  N.  Y.  Code  Civ.  Pro.,  §§  789-792. 
54  See  Chapter  XII,  title,  Peefekences. 
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should  be  supported  by  an  oath  to  merits,^^  unless  an  affidavit  of 
merits  has  been  already  filed  and  served,  in  which  case  such  filing 
and  service  must  be  shown  by  affidavit.''^ 

84.  Denial  or  disclosure  of  previous  application.] —  On  making 
an  application  which  is  in  substance  or  effect  a  renewal  of  a  pre- 
vious application,  the  moving  papers  ought  to  disclose  the  fact; 
and  to  secure  this  the  E"ew  York  General  Eule  ISTo.  25  provides 
that:  "Whenever  application  is  made  ex  parte  on  affidavit  to 
a  judge  or  court  for  an  order,  the  affidavit  shall  state  whether  any 
previous  application  has  been  made  for  such  order,  and,  if  made, 
to  what  court  or  judge,  and  what  order  or  decision  was  made 
thereon,  and  what  new  facts,  if  any,  are  claimed  to  be  shown.  For 
failure  to  comply  with  this  rule,  any  order  made  on  such  appli- 
cation may  be  revoked  or  set  aside.  This  rule  shall  apply  to  pro- 
ceedings supplementary  to  execution,  and  to  every  application  for 
an  order  or  judgment  made  in  any  action  or  special  proceeding." 

The  disregard  of  this  rule  however  does  not  render  void  an 
order  granting  the  new  application ;  nor  give  the  adverse  party  a 
right  to  demand  that  it  be  vacated;  ^^  for  the  rule  is  for  the  pro- 
tection of  the  court  against  renewals  in  the  guise  of  a  fresh  mo- 
tion. A  disregard  of  the  rule  is  good  ground  for  denying  the  ap- 
plication,^® or,  if  not  cured  and  the  application  be  granted,  renders 
the  resulting  order  irregular,  and  liable,  if  moved  against 
promptly,^^  to  be  vacated,^"  in  the  discretion  of  the  court  or 
judge ;  *^  who  has,  however,  power  to  allow  amendment,  on  the 
hearing  of  a  motion  to  vacate  on  that  ground,  and  thereupon  deny 
the  motion  to  vacate.*^ 

55  This  ia  specifically  required  by  N.  Y.  Gen.  Eule  24,  on  applications  for 
extension  of  time  to  answer  or  demur.  Bingham  v.  Bingham,  1  Civ.  Pro. 
Rep.  166. 

56  N.  Y.  Gen.  Rule  23. 

57  Bean  v.  Tonnelle,  24  Hun,  353;  Wooster  v.  Bateman,  4  Misc.  431,  24 
N.  Y.  Supp.  112;  Skinner  v.  Steele,  88  Hun,  307,  34  N.  Y.  Supp.  748;  Pratt 
V.  Bray,  10  Misc.  445,  31  N.  Y.  Supp.  365;  Matter  of  Nat.  Gramophone  Co., 
82  App.  Div.  593,  81  N.  Y.  Supp.  853. 

58  Gouraud  v.  Trust,  17  Hun,  578. 

59  The  omission  to  comply  with  that  rule  is  an  irregularity  which  must  be 
taken  advantage  of  on  the  first  opportunity;  delay  to  raise  the  objection  until 
much  labor  and  expense  has  been  incurred,  and  the  chance  of  a  favorable 
result  has  been  had,  destroys  the  objection.  Matter  of  Rogers,  9  Abb.  N.  C. 
141;  s.  P.,  Schachne  v.  Kayser,  66  How.  Pr.  395. 

60  Cases  under  note  57^  supra. 
01  Id. 

62Kroszinski  v.  Wolkoweiz,  1  Monthly  L.  Bui.  90;  Spring  u.Gourlay,  Id.  49. 
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B.    Noticing  Motion. 

85.  Limitations  of  the  time  for  moving.] — Various  regulations 
which  require  particular  motions  to  be  noticed  within  a  specified 
period  after  a  previous  proceeding,  will  be  stated  in  connection 
with  the  respective  motions  affected  thereby. 

Double  time  is,  however,  allowed  in  some  eases  where  the  act 
which  fixed  the  limited  period  was  the  adversary's  service  of  a 
paper  by  mail.^ 

Where  a  motion  has  been  noticed  within  the  period  limited 
for  making  such  a  motion  (for  instance,  notice  of  a  motion  to 
strike  out  part  of  a  pleading,  given  within  the  twenty  days  al- 
lowed for  so  doing)  and  the  motion  is  denied  and  the  period  ex- 
pires, then  no  new  notice  of  a  new  motion  will  avail,  but  if  the 
denial  was  on  some  ground  not  conclusive  of  the  question,  the 
remedy  of  the  moving  party  is  to  make  an  application  for  a  re- 
hearing of  the  original  motion  on  the  original  notice.^* 

86.  When  to  bring  on  motion.] — The  time  at  which  motions 
are  to  be  brought  before  the  court,  is  generally  fixed  by  rule  of 
court.  In  the  New  York  Supreme  Court  (except  in  the  first  and 
second  districts  and  Erie  County)  the  General  Eules^"  require 
motions^®  to  be  noticed  for  the  first  day  of  term,  unless  sufficient 
cause  be  shown  in  the  affidavits  served ;  ®^  in  which  case  the  court 
may  act  on  a  notice  for  another  day  than  the  first.  ^^  If  the  motion 
is  brought  on  upon  a  different  day  than  the  first  by  order  to  show 
cause  instead  of  notice,  reason  for  naming  a  different  day,  as 
well  as  reason  for  short  notice,  must  be  shown  in  the  affidavit  to 
obtain  the  order  to  show  cause.**  In  the  first  district  in  the  Su- 
preme Court  such  motions  may  be  noticed  for  any  day  during 
the  term.'^*'  In  the  other  courts  of  the  State  they  may  be  made 
on  any  day  designated  by  the  judges  thereof.     In  the  Appellate 


63  N.  Y.  Code  Civ.  Pro.,  §  798.     See  Seevicb,  Article  XXI  of  this  chapter, 
paragraph  40,  page  399. 

64 Bowman  v.  Sheldon,  5  Sandf.  657,  and  see  paragraphs  168-170   (helow). 

65  No.  21. 

66  Using  the  word  in  its  ordinary  and  restricted  sense,  exclusive  of  what 
are  called  enumerated  motions. 

67  N.  Y.  Gen.  Rule  No.  21.      Days  for  hearings  of  motions  in  the  Appellate 
Divisions  are  fixed  by  Rule  No.  44,  but  are  varied  by  local  rules. 

68  Whipple  V.  Williams.  4  How.  Pr.  28. 

69  Power  V.  Village  of  Athens,  19  Hun,  165. 

TO  Special  Local  Rules  for  the  regulation  of  the  Special  Terms,  No.  II. 
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Division  such  motions  may  be  noticed  for  any  motion  day  in  the 

term." 

87.  Length  of  notice.l — '  Save  in  a  few  cases  where  a  statute  or 
rule  of  court  prescribes  a  different  period,  notice  of  motion  must, 
in  ISTew  York  State,  be  served  at  least  eight  days'^^  before  the  day 
indicated  in  the  notice,  except  that  if  the  attorneys  for  the  re- 
spective parties  reside  or  have  their  offices  in  the  same  city  or 
village  such  notice  may  be  a  notice  of  five  days ;  ''^  if  served  by 
mail  double  that  timeJ* 

In  computing  the  time,  the  day  of  serving  the  notice  of  motion 
is  excluded,  and  that  appointed  by  the  notice  is  includedJ^  Thus 
an  eight  days'  notice  for  a  Monday  must  be  served  on  or  before  the 
Saturday  week  previous ;  similar  notice  for  a  Tuesday,  on  or  be- 
fore the  Monday  week  previous. 

To  grant  a  motion  on  a  shorter  notice  against  objection  on  that 
ground,  is  in  itself  error,  irrespective  of  the  merits  of  the  mo- 
tion ;  ''^  unless  the  court  has  previously  sanctioned  short  notice, 
by  granting  an  order  to  show  cause  .in  less  than  the  eight  days.''^ 
But  an  order  made  without  the  required  notice,  though  irregular, 
is  not  necessarily  void.'^^ 

88.  Day.] — Eules  of  court  prescribing  for  what  days  motions 
must  be  noticed^^  are  usually  strictly  enforced,  by  reason  of  the 
necessity  of  system  in  arranging  the  business.  The  court  has, 
however,  power  to  relax  them  and  hear  a  motion,  upon  excuse 
tehown,  at  a  time  for  which  it  could  not  be  noticed  as  a  matter  of 
right ;  but  cannot  make  an  order  thereon  on  default.*"  In  the  State 

71  N.  Y.  Gen.  Rule  No.  21.     The  motion  days  differ  in  the  four  departments. 

72  N.  Y.  Code  Civ.  Pro.,  §  780.  It  is  four  days  in  the  New  York  City  Court 
with  some  exceptions;  N.  Y.  Code  Civ.  Pro.,  §  3161.  Particular  motions  in 
which  shorter  notice  is  allowable  are  mentioned  in  due  course. 

T3  N.  Y.  Gen.  Rule  No.  37. 
74  Code  Civ.  Pro.,  §  798. 

76  Stat.  Constr.  Law  (L.  1892,  chap.  677),  §  27,  which  repealed  §  788  of 
the  Code. 

76  Rogers  V.  McElhone,  12  Abb.  Pr.  292,  20  How.  Pr.  441 ;  Salters  'v. 
Shepperd,  11  Wkly.  Dig.  189.  If  the  objection  be  not  made  upon  the  hearing 
of  the  motion,  it  is  waived.  Main  v.  Pope,  16  How.  Pr.  271;  Krakauer  v. 
Davis,  20  Misc.  351,  45  N.  Y.  Supp.  780. 

77  See  paragraph  104  (helow) ,  as  to  Orders  to  Show  Cause. 
78Pinckney  v.  Hagerman,  4  Lans.  374   (aff'd,  53  N.  Y.  31,  where  this  was 

conceded).     See  other  cases  in  note  81  at  p.  88  of  this  volume. 

79  N.  Y.  Gen.  Rule  No.  21,  as  to  non-enumerated  motions;  see  also  local 
rules. 

80  Matter  of  Argus  Co.,  138  N.  Y.  557,  30  Abb.  N.  C.  381 ;  Hatch  v.  Andrews, 
1  Monthly  L.  Bui.  59;  Vernovy  v.  Tauney,  3  How.  Pr.  359. 
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of  New  York  the  practice  is  to  take  an  order  to  show  cause,  if  ex- 
cusing circumstances  prevent  noticing  for  the  regular  day,  and 
upon  such  an  order  default  can  be  taken. 

Where  there  is  no  regulation  or  settled  practice  fixing  a  motion 
day,  the  proper  method  is  to  notice  motions  for  the  first  day  of 
term  or  sitting  of  the  court;  and,  if  circumstances  prevent  so  do- 
ing, to  state  in  the  moving  papers  the  excuse  for  moving  on  a  later 
day.^^  In  case  of  a  deviation  by  the  moving  party  from  the  rule 
or  usage  requiring  notice  for  the  day  fixed,  it  rests  in  the  sound 
discretion  of  the  court  to  refuse  to  hear  the  motion,  or  to  deny  it, 
or  to  consider  the  offered  excuse,  and  hear  the  parties,  or  give  leave 
to  notice  anew.*^ 

89.  Consent  in  lieu  of  notice.'] —  The  consent  of  a  party,  to  the 
granting  of  the  proposed  relief  or  the  entry  of  the  proposed  order, 
if  given  in  writing  signed  by  his  attorney**  (or  if  he  has  none, 
signed  by  himself  and  duly  acknowledged^),  will  supply  the  omis- 
sion of  notice,  if  the  party  be  sui  juris.  If  he  is  not,  ordinary 
formal  orders  incidental  to  the  progress  of  the  cause,  and  not  af- 
fecting the  merits  nor  impairing  the  right  of  trial  of  the  merits, 
may  be  made  on  the  consent  of  the  guardian  ad  litem  or  attorney. 

It  is  the  better  opinion  that  consent  of  counsel  as  distin- 
guished from  that  of  the  attorney  of  record,  is  not  enough  to  jus- 
tify an  order,  unless  the  consent  be  given  in  open  court,  by  counsel 
then  acting  in  the  conduct  of  the  cause  in  the  matter  in  which  the 
consent  is  given,  in  which  case  counsel's  consent  is  enough  if  the 
attorney  of  record  be  absent,  or  be  present  and  not  objecting.*^ 

81  Mistaking,  by  forgetting,  the  first  day  of  term, —  Held,  a  sufficient  excuse 
for  not  noticing  for  the  first  day.  Bayard  v.  Malcom,  3  Cai.  102;  s  c, 
Col.  &  C.  Cas.  456.  Misapprehension  of  the  rule  allowed  as  an  excuse. 
Lusher  v.  Walton,  1  Cai.  150;  s.  c,  Col.  &  C.  Cas.  206.  Absence  of  attorney 
not  an  excuse.  Ogdensburgh  Bank  v.  Paige,  2  Code  Rep.  67.  See  also 
Whipple  V.  Williams,  4  How.  Pr.  28;  Ogdensburgh  Bank  v.  Paige,  2  Code 
Eep.  67.  But  the  question  of  excuse  is  so  much  under  the  discretion  of  the 
coul-t,  and  the  local  usages  of  practice,  tha,t  no  case  is  of  much  value  as  a, 
precedent.  Where  the  reason  of  not  noticing  for  the  first  day  appeared  on 
the  record,  it  was  held  that  no  affidavit  in  excuse  need  be  made.  Kane  v. 
Seofield,  2  Cai.  368;   s.  c.  Col.  &  C.  Cas.  414. 

82  See,  for  instances,  Jackson  ex  dem.  v.  ,  2  Cai.  259 ;  Pintard  ■».  Ross, 

2  Johns.  186;  Fink  v.  Bryden,  3  id.  244;  Matter  of  Argus  Co.,  138  N.  Y.  557. 

83  See  Stipulations. 

84  See  page  2  of  this  volume. 

85  See  Abbott's  Trial  Brief  for  civil  jury  cases,  2d  ed.,  p.  40,  §  34 ;  Cox  v. 
N.  Y.  C,  etc.,  R.  Co.,  63  N.  Y.  414. 
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C.    Contents  of  Notice. 

90.  Entitling.] — A  notice  of  motion  made  in  an  action  should 
be  entitled  in  the  action ;  ^^  otherwise  of  a  notice  of  motion  to 
initiate  a  special  proceeding,  such  as  notice  of  an  application  for 
a  mandamus.  ^'^  But  this  requirement  is  satisfied  if  the  notice  be 
indorsed  upon  or  written  at  the  foot  of  a  paper  in  the  cause  which 
is  duly  entitled,  and  which  is  referred  to  in  the  notice  in  such 
a  way  as  to  identify  the  cause  and  inform  the  recipient.*^ 

91.  — names  of  parties.] — It  is  proper  for  the  notice  of  mo- 
tion to  be  entitled  with  the  names  of  the  parties,  or  the  first  on 
each  side ;  and  if  there  are  several  causes  between  the  same  parties, 
with  the  number  of  the  cause  intended,  as  indicated  in  what  has 
been  said  under  Oaptions.*^  Mistakes  in  the  names  in  the  title 
will  not  vitiate  if  the  party  was  not  misled,  and  the  paper  is  not 
such  as  evidently  may  mislead.^" 

92.  Designating  day.] — A  notice  of  motion  is  not  to  be  disre- 
garded because  of  an  obvious  mistake  in  the  designation  of  the 
return  day.®^    The  question  is  whether  it  misled  or  not.®* 

86  Paddock  v.  Palmer,  32  Misc.  426,  66  N.  Y.  Supp.  743.  Even  after  the 
death  of  a  party.  Davis  v.  Richards,  2  Monthly  L.  Bui.  97  (motion  denied  for 
lack  of  title  in  the  moving  papers).     See  article  on  Captions,  supra. 

8T  See  2  Abb.  Pr.  (N.  S.)  78.  But  to  entitle  as  though  the  proceeding  waa 
pending  is  not  ground  of  objection.  People  etx  rel.  v.  Board  of  Canvassers 
of  Oneida  Co.,  25  Misc.  444,  55  N.  Y.  Supp.  712.  Entitling  in  an  action, 
instead  of  in  a  separate  special  proceeding,  does  not  deprive  the  court  of 
jurisdiction.     Wetmore  v.  Wetmore,  44  App.  Div.  52,  60  N.  Y.  Supp.  437. 

88  See  Hawley  v.  Donnelly,  8  Paige,  415  (dictum).  But  the  provision  of 
N.  Y.  Code  Civ.  Pro.,  §  728,  as  to  defects  in  the  title  of  an  affidavit  not 
being  fatal,  does  not  apply  to  a  notice  of  motion.  Clickman  v.  diekman, 
1  N.  Y.  611,  3  How.  Pr.  365,  1  Code  Eep.  98. 

89  Pages  37-39  of  this  volume.  Under  the  code  procedure  the  old  usage 
of  inverting  the  names  in  the  papers  on  a  motion  by  a  defendant,  and  adding 
"  impleaded,  etc.,"  after  his  name,  if  ihete  are  other  defendants  not  moving, 
is  obsolete ;  the  convenience  of  having  all  the  papers  in  a  cause  entitled 
alike  being  found  paramount. 

90  Quick  V.  Merrill,  3  Cai.  133;  Bowman  v.  Sheldon,  5  Sandf.  657.  But 
in  Sandland  v.  Adams,  2  How.  Pr.  98,  an  affidavit  of  merits  of  defendant 
entitled  Edson  Adams  ads.  John  Sunderland,  the  proper  title  being  John 
Sandland  v.  Edson  Adams,  was  held  not  entitled  in  the  suit. 

91  Wolfe  i:  Horton,  3  Cai.  86;  Batten  v.  Harrison,  3  Bos.  &  P.  1  (error  in 
naming  wrong  day  of  week  with  right  day  of  month,  disregarded).  Bander 
;:.  Covin,  4  Cow.  60  (error  of  3d  Mondav,  instead  of  3d  Tuesday  of  Novem- 
ber, disregarded). 

92  7d.  Glenny  v.  Langdon,  94  U.  S.  604  (reinstating  cause  because  dis- 
missal on  such  notice  was  improvident).  Mattel  of  Elushine  Ave.,  101 
N.  Y.  678.  ^ 
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A  notice  of  motion  not  designating  any  time  for  hearing  is  in- 
sufficient and  irregular.  A  notice  specifying  a  later  day  in  case 
the  court  cannot  hear  the  motion  on  the  day  first  mentioned  is 
irregular.  ^^  It  cannot  be  in  the  alternative,  but  must  specify  one 
certain  time  only,  although  it  may  properly  add  "  or  as  soon  there- 
after as  counsel  can  be  heard."  This,  however,  is  implied,  for 
business  not  reached  on  the  day  noticed  stands  over  of  course;  ^* 
hsnce  the  omission  of  such  clause  does  not  vitiate."^ 

93.  Stating  where  or  hefore  whom.] — If  the  application  is  to 
be  made  to  the  court,  the  court  and  term  should  be  named.  If  to 
a  judge  as  out  of  court,the  particular  judge  better  be  named,  un- 
less he  is  the  only  judge  of  the  court,  when  he  may  be  designated 
by  his  office;  for  instance,  "before  the  county  judge  of  Erie 
county,"  so  that  the  party  receiving  the  notice  may  distinctly  un- 
derstand how  the  application  is  to  be  made.  It  will  not,  however, 
vitiate  the  notice  of  a  motion  out  of  court  to  refer  to  the  court  or 
term  if  the  judge  be  so  specified  as  to  show  that  the  motion  is  to 
be  made  before  him.®^  Confusion  resulting  from  naming  both 
judge  and  court  may  be  disregarded  if  the  party  is  not  substan- 
tially misled.®^ 

94.  Place.] — If  the  motion  is  before  a  judge  as  out  of  court 
the  place  must  be  stated.  If  before  the  court,  an  omission  to  name 
the  place  will  not  vitiate,  for  it  is  notorious ;  ®^  and  an  error  in 
naming  it  will  not  vitiate  if  the  party  be  not  misled. 

95.  Stating  on  what  papers.] —  The  party  against  whom  a  mo- 
tion is  made  is  entitled  to  know  upon  what  papers  the  moving 

93  Crane  v.  Crofoot,  1  How.  Pr.  191  (motion  denied  with  costs  on  account 
of  this  irregularity,  but  the  better  practice  would  be  to  disregard  the  irregu- 
larity if  it  had  not  misled) . 

94Mathis  V.  Vail,  10  How.  Pr.  458;  Anon,  1  Johns.  143. 

Where  the  return  day  proved  to  be.  a  legal  holiday,  and  the  motion  was 
heard  the  next  day,  held  that  failure  to  move  to  vacate  promptly  was  a 
waiver.    Re  Flushing  Ave.,  101  N.  Y.  678,  5  N.  E.  Rep.  561. 

95  Anon.,  1  Johns.  143  (holding  a  motion  sufficient  which  omitted  those 
words). 

96  People  V.  Sessions,   10  Abb.  N.  C.  192. 

In  an  order  to  show  cause,  the  words  "  or  one  of  the  justices,"  inserted 
after  "  before  me,"  held  surplusage.     Rogers  v.  Baere,  1  Monthly  L.  Bui.  45. 

9TId.;  Yale  v.  Edgerton,  11  Minn.  271;  Bates  v.  United  Life  Ins.  Assn., 
22  N.  Y.  Supp.  626,  52  St.  Rep.  86. 

sSBodwell  V.  Wilcox,  2  Cai.  104,  Col.  &  C.  Cas.  367. 
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party  relies,  so  that  he  may  prepare  to  meet  them.  A  notice  of 
motion  should  therefore  designate  the  papers  annexed  or  accom- 
panying, or  already  served  and  which  are  to  be  referred  to,  suffi- 
ciently to  identify  them  and  preclude  any  question  on  the  point.** 
Where  a  motion  is  based  upon  the  record  generally,  as  often  is 
the  case  on  a  motion  to  dismiss  an  appeal,  it  is  a  sufficient  designa- 
tion thereof  to  say  that  the  motion  will  be  made  "  upon  the  rec- 
ord "  in  the  case,^  at  least  if  the  record  be  already  settled  and 
printed,  and  unless  the  real  objection  is  founded  merely  upon  some 
specific  part  which  ought  to  be  pointed  out. 

96.  Specifying  irregularity.'] — It  is  a  general  principle  that  a 
motion  founded  on  irregularity  must  specify  the  irregularity  com- 
plained of;^  and  under  the.  New  York  Rules  this  specification 
must  be  contained  in  the  notice  of  motion  or  order  to  show  cause.' 
It  is  not  enough  that  it  appears  in  the  affidavits  or  other  papers 
served  with  the  notice.* 

This  rule,  which  is  intended  to  require  technical  objections  to 
be  plainly  disclosed  on  the  first  glance  at  the  papers,  does  not 
apply  beyond  irregularities  strictly  so  called.^     Objections  going 

99  Of  course  a  moving  party  cannot  anticipate,  and  is  not  required  to 
specify  in  his  notice  of  motion,  any  papers  used  in  opposition  to  the  motion. 
Farmers'  Nat.  Bank  v.  Underwood,  12  App.  Div.  269,  42  N.  Y.  Supp.  500. 

1  Broome  v.  Taylor,  5  Wkly.  Dig.  181;  mem.  s.  c,  suh  nom.  Browne  v. 
Taylor,  69  N.  Y.  627.  This  practice  is  not  to  be  encouraged,  except  where 
the  entire  record  is  involved.     See  also  paragraph  112. 

2  See  paragraph  79,  p.  114. 

3N.  Y.  Gen.  Rule  No.  37;  Van  Winkle  v.  Weaver  Coal  Co.,  88  App.  Div. 
603,  85  N.  Y.  Supp.  82. 

4  German- Am.  Bank  v.  Dorthy,  39  App.  Div.  166,  57  N.  Y.  Supp.  172 ; 
Garner  v.  Mangam,  46  N.  Y.  Super.  Ct.  365  (omission  from  order  to  show 
cause  fatal ) . 

Montrait  v.  Hutchins,  49  How.  Pr.  105  (omission  from  notice  of  motion 
fatal ) . 

5 "  The  defendant's  notice  of  motion  did  not  specify  any  irregularity  as 
required  by  Rule  37,  and  consequently  only  jurisdictional  defects  can  be 
considered."  Railings  v.  McDonald,  76  App.  Div.  112,  78  N.  Y.  Supp.  104U 
(mis-statement  of  character  of  action  in  recital  in  warrant  of  attachment  an 
irregularity  merely ) . 

Other  examples  of  irregularities  within  the  rule  are: 

The  omission  to  comply  with  the  rule  (paragraph  84  on  p.  116  of  thie 
volume),  requiring  motion  papers  to  disclose  any  prior  application.  Mo- 
jarrieta  v.  Saenz,  80  N.  Y.  547,  552.  Or,  the  failure  in  applying  for  a  com- 
mission in  lunacy  to  give  notice  to  one  of  several  heirs  at  law  apparent  who 
had  subsequently  waived  the  omission  by  neglecting  to  take  advantage  of  it. 
Matter  of  Rogers,  9  Abb.  N.  C.  141. 

On  a  motion  to  set  aside  an  inquisition  this  rule  was  approved  and  ap- 
plied to  exclude  the  objection  that  a  writ  of  inquiry  was  not  a  proper  remedy. 
Harder  v.  Harder,  26  Barb.  409. 
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to  the  substantial  validity  of  the  proceedings  attacked  by  the  mo- 
tion® are  not  cut  off  by  failure  to  state  them  in  the  notice. 

The  general  test  of  the  applicability  of  the  rule  is  to  inquire 
whether  the  opposite  party  has  a  right  to  explain  or  answer  by 
affidavit,  or  may  properly  be  permitted  to  amend  or  perfect  the 
proceedings  on  terms.  Hence  the  rule  does  not  apply  to  a  motion 
to  set  aside  a  provisional  remedy  or  other  order  on  the  ground  of 
failure  of  proof  in  the  affidavits  upon  which  it  was  made;  nor  to 
a  motion  to  dissolve  an  injunction,  on  the  ground  that  the  answer 
denies  the  whole  equity  of  the  bill.^ 

In  Graham  v.  Pinckney,  7  Robt.  147,  it  was  applied  to  exclude  the  objec- 
tion that  costs  were  inserted  in  a  judgment  without  taxation,  and  that  the 
appointment  of  a  guardian  ad  litem  was  inserted. 

It  was  so  held  even  of  a  defect  in  a  summons  and  a  copy  of  papers  served. 
Skinner  v.  Noyes,  7  Robt.  228;  but  the  defect  is  not  stated.  If  it  affected  the 
validity  of  the  summons  as  process,  the  decision  could  not  be  sustained. 

For  cases  turning  on  defects  in  provisional  and  other  statutory  remedies, 
see  the  particular  subjects. 

6  Such  as  a  defect  of  jurisdiction  in  the  oflBoers  before  whom  they  were 
had.     Blake  V.  Locy,  6  How.  Pr.  108. 

Or,  a  failure  to  file  papers  before  publication  of  summons.  Whiton  v. 
Morning  Journal  Assn.,  23  Misc.  299,  50  N.  Y.  Supp.  899,  27  Civ.  Pro.  224. 

Or,  to  vacate  an  attachment  on  the  ground  that  the  facts  show  no  ground 
to  support  it.  Andrews  v.  Sehofield,  27  App.  Div.  90,  50  N.  Y.  Supp.  132, 
5  Anno.  Gas.  311. 

Or,  a>  judgment  rendered  after  an  unauthorized  adjournment  which  deprived 
the  court  of  jurisdiction.  Armstrong  v.  Loveland,  99  App.  Div.  28,  90  N.  Y. 
Supp.  711. 

Or,  a  motion  to  vacate  for  want  of  due  service  of  process  going  to  the 
jurisdiction  of  the  court.  Weil  i;.  Gallun,  75  App.  Div.  439,  78  N.  Y.  Supp. 
300;  Emerson  v.  Auburn,  etc.,  R.  R.  Co.,  13  Hun,  150. 

Or,  to  vacate  a  judgment  against  an  infant,  because  this  is  not  a  case  of 
irregularity  within  the  rule,  but  an  error  of  fact.    Peck  v.  Coler,  20  Hun,  534. 

Or,  to  vacate  a  judgment  entered  as  if  by  default  after  service  ot  au 
answer,  which  plaintiff  thought  was  frivolous  and  treated  as  a,  nullity,  for 
this  is  not  a  mere  irregularity,  but  an  unauthorized  proceeding.  Decker  v. 
Kitchen,  21   Him,  332. 

The  rule  does  not  apply  to  a  motion  to  vacate  an  order  for  insufficiency 
of  the  affidavit  on  which  it  was  founded;  since  this  is  matter  of  substance, 
and  aimed  at  the  sufficiency  of  the  entire  proceeding,  and  not  a  technical 
irregularity.     Dauchy  v.  Miller,  16  Abb.  Pr.    (N.  S.)    100. 

Nor  to  the  issuing  of  an  execution  in  violation  of  a  stay  of  proceedings, 
for  this  is  a  substantial  grievance,  and  not  a  mere  irregularity.  Jackson  v. 
Smith,  16  Abb.  Pr.  201,  25  How'.  Pr.  476. 

Nor  does  the  rule  apply  to  a  motion  to  open  a  judicial  sale  on  the  ground 
of  surprise  and  mistake  as  to  the  existence  of  a  regular  judgment  author- 
izing a  sale.     Kellogg  v.  Howell,  62  Barb.  280. 

Nor  to  a  motion  by  a  creditor  to  vacate  a  judgment  by  confession,  entered 
against  his  debtor,  founded  on  the  ground  that  the  statement  is  insufficient 
to  authorize  a  judgment  to  be  entered.  Winnebrenner  v.  Edgerton,  8  Abb. 
Pj-.  419;   S.  C,  30  Barb.  185,  17  How.  Pr.  363. 

But  the  rule  as  thus  qualified  applies  equally  to  motions  before  as  after 
judgment. 

THanna  v.  Curtis,  1  Barb.  Ch.  263;  Andrews  v.  Sehofield,  27  App.  Div. 
90,  50  N.  Y.  Supp.  132,  5  Anno.  Cas.  311. 
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97.  —  effect  of  omitting  to  specify  irregularity.] —  If  the  ir- 
regularity is  not  stated  in  the  notice  of  motion  or  order  to  show 
cause,  an  order  granting  the  motion  on  the  ground  of  the  irregu- 
larity should  be  reversed  on  appeal;  *  and  an  order  denying  the 
motion  cannot  be  reversed  merely  because  of  the  existence  of  the 
irregularity,®  even  though  there  v^as  good  ground  for  the  motion, 
and  the  ground  of  denial  was  not  indicated  by  the  court;  for  in 
such  case  the  denial  will  be  presumed  to  have  been  made  because 
of  the  omission.^" 

And  a  party  moving  on  the  ground  of  irregularity  may  be 
treated  as  having  waived  irregularities  not  stated  as  a  ground  of 
his  motion." 

98.  Relief  sought.'} — The  notice  must  state  the  relief  sought 
by  the  motion ;  and  in  general  the  moving  party  is  confined  to  the 
objects  specified  in  his  notice.-'^ 

Thus  a  motion  for  leave  to  amend  must  specify  what  particu- 
lar amendment  it  is  desired  to  make:  ^^  a  motion  to  compel  an 
amendment  of  an  adversary's  pleading^*  or  deposition'^^  by  striking 
out  part  must  indicate  what  part,  and  a  motion  for  a  receiver 
must  specify  shortly  but  clearly  of  what  he  is  to  be  receiver. 

When  the  moving  party's  notice,  or  order  to  show  cause,  does 
not  ask  all  he  is  entitled  to,  he  can  have  no  more  than  he  specific- 
ally asked,  if  the  other  party  fails  to  appear;^®  and  it  is  in  such 

8  Barker  v.  Cook,  16  Abb.  Pr.  83,  40  Barb.  254,  25  How.  Pr.  190  (reversing 
an  order  on  the  ground,  among  others,  that  it  was  granted  for  an  irregularity 
not  specified  in  the  notice ) .  But  this  rule  was  refused  application  when 
the  ground  was  fully  stated  in  the  affidavit,  and  was  sought  to  be  met  by 
the  opposing  affidavits,  and  was  discussed  in  the  lower  court.  Livermore  v. 
Bainbridge,  14  Abb.  Pr.  (N.  S.)  227. 

9Shipman  v.   Shafer,   14  Abb.  Pr.   449. 

10  Lewis  r.  Graham,  16  Abb.  Pr.  126;  followed  in  Matter  of  Nassau  Eleo. 
R.  R.  Co.,  107  N.  Y.  37,  43. 

11  Mayor,  etc.,  of  N.  Y.  v.  Lyons,  1  Daly,  296,  300,  24  How.  Pr.  280;  Harder 
V.  Harder,  26  Barb.  409. 

i2Alexander  v.  Esten,  1  Cai.  152;  but  where  the  parties  have  been  fully 
heard,  the  Appellate  Court  will  not  reverse  because  the  Special  Term  granted 
incidental  relief  not  asked  for  in  the  notice.  Kins  v.  Barnes,  51  Hun,  550, 
4  N.  Y.  Supp.  247. 

IS  Barker  v.  Walbridge,  14  Minn.  469    (amendment  of  pleadings). 

Parsons  v.  Copland,  5  Mich.  143  (motion  for  leave  to  amend  of  assign- 
ment of  error,  "  by  adding  thereto  an  allegation  of  another  special  ground  ot 
error,  too  vague  to  be  granted  " ) . 

14  Robinson  v.  Rice,  20  Mo.  229,  and  see  Motions  as  to  Pleadings. 

15  Scott  V.  Indianapolis  Wagon  Works,  48  Ind.  75. 

13  For  illustrations  of  this  rule,  see  paragraphs  125,  159-162. 
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case  error  to  grant  more."  If  he  asks  more  than  he  is  entitled  to 
he  may  be  refused  costs/*  even  if  on  the  hearing  he  expressly  offers 
to  waive  the  demand  as  to  that  to  which  he  was  not  entitled." 

99.  Prayer  for  general  relief. —  Costs.'\ — The  prayer  for  other 
and  further  relief  should  never  be  omitted  from  the  notice  of 
motion;  for  it  may,  if  the  motion  is  opposed,  justify  relief  not 
specifically  asked ;  but  it  should  not  be  relied  on,  for  if  the  motion 
is  not  opposed  it  cannot  enlarge  the  specified  relief,  nor  even  en- 
title to  costs  if  they  have  not  been  asked.^" 

100.  Signature,  etc.,  of  mover.]  —  It  is  not  enough  that  a  notice 
of  motion  should  indicate  the  party  on  whose  behalf  the  motion 
will  be  made.  It  must  show  that  the  notice  itself  comes  from  a 
party  or  attorney  entitled  to  move ;  ^^  and  the  appropriate  method 
for  doing  this  is  by  signature  or  subscription;  which,  however, 
may  be  printed.^^    The  address  of  the  signer  should  be  added.  ^' 

The  party  giving  a  notice  of  motion  may  be  held  to  the  eon- 
sequences  of  an  error  or  ambiguity  in  signature^*  or  address,  which 
has  misled  the  party  entitled  to  notice ;  but  an  error  which  has  not 
misled  does  not  prejudice.^^ 

101.  Effect  of  unqualified  signature  as  a  general  appearance.] 
— Where  a  motion  is  made  by  one  who  has  not  appeared  in  the 
cause,  and  does  not  desire  to,  the  signature  should  be  qualified 

17  Where  an  order  has  been  entered  granting  relief  that  has  not  been  cov- 
ered in  the  petition  or  notice  of  motion,  the  opposite  party  is  entitled  as 
matter  of  legal  right  to  have  so  much  of  the  order  vacated  (on  motion)  as 
exceeded  the  prayer  of  the  petition  and  notice  of  motion.  So  held  in  Ohly  v. 
Ohly,  11  Wkly.  Dig.  129;  mem.  s.  c,  22  Hun,  617,  where  the  court  reversed 
an  order  denying  such  a  motion. 

18  Bates  V.  Loomis,  5  Wend.  78;  Whipple  v.  Williams,  4  How.  Pr.  28,  31. 
19 Bates  V.  Loomis   {above). 

20  See  paragraphs  159-162. 

21  Kilmer  v.  Hathorn,  78  N.  Y.  228,  231  {dictum  as  to  notice  to  limit  time 
to  appeal);  Buckman  v.  Carnley,  9  How.  Pr.  180  (denying  motion  because 
notice  did  not  show  who  it  came  from). 

22  Barnard  v.  Heydrick,  2  Abb.  Pr.  (N.  S.)  47,  49  Barb.  62;  s.  c,  sub  nom. 
Brainerd  v.  Heydrick,  32  How.  Pr.  97  (summons)  ;  followed  in  Mayor  v. 
Eisler,  10  Daly,  396.     Gen.  Rules  No.  2. 

23  See  Indorsement,  p.  64  of  this  volume.    Gen.  Rules  No.  2. 

24  Potter  V.  Tuttle,  2  Wend.  254. 

25  See  Chatham  Nat.  Bank  v.  Merchants'  Nat.  Bank,  1  Hun,  702.  See 
article,  Copies,  supra,  paragraph  3.  A  more  stringent  rule  is  properly  appli- 
cable to  those  notices  which  are  of  a  contractual  nature,  or  form  in  them- 
selves the  foundation  of  a  new  right.     See  Notice. 
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by  adding  "  appearing  specially  for  the  purpose  of  this  motion 
and  for  no  other  purpose,"  or  words  to  similar  effect,  otherwise 
a  notice  of  motion  may  be  treated  as  a  general  appearance.^®  Sign- 
ing, without  qualification,  as  "  attorney  for  defendant "  upon  a 
paper  served  admits  the  jurisdiction  of  the  person.^'' 

102.  Address  or  direction.^ — The  written  address  or  direction 
of  a  notice  of  motion  to  the  party  or  attorney  on  whom  it  should 
be  served,  is  a  material  part  of  the  notice;  for  service  on  one  to 
whom  the  notice  is  not  addressed  may. prove  ineffectual,^^  es- 
pecially if  it  be  addressed  to  others. 

An  error  in  the  address  does  not  vitiate  if  the  notice  duly 
reaches  the  one  intended  and  the  error  does  not  mislead. 

103.  Necessity  of  intervention  of  attorney.'] —  The  general  rule 
is  that  if  a  party  has  appeared  by  attorney,  notices  of  motion^  in 
the  cause  should  be  signed  by,  or  addressed  to  and  served  on  him, 
instead  of  on  the  party,  imless  the  attorney  has  been  discharged  of 
record.^® 

The  exception  to  this  rule,  in  the  case  of  motions  after  final 
judgment,  and  in  case  an  attorney  is  not  to  be  found,  depend  on 
principles  not  peculiar  to  motions,  and  will  be  more  conveniently 
stated  in  connection  with  Notices  and  Service  of  Papers. 

D.  Obdebs  to  Show  Cause. 

104.  Orders  to  show  cause  —  used  as  Process.] — There  are 
several  classes  of  cases  in  which  a  statute  or  settled  practice  pre- 
scribes an  order  to  show  cause  as  the  proper  method  of  commenc- 
ing a  proceeding.  In  some  of  these  cases  it  is  made  the  only 
proper  method  of  acquiring  jurisdiction  over  those  proceeded 
against.  Such  are:  Proceedings  to  disbar  an  attorney  for  mis- 
conduct ;  ^^  proceedings  for  a  voluntary  dissolution  of  a  corpora- 
tion ;  ^^  proceedings  to  punish  civilly  for  contempt  not  committed 
in  the  immediate  view  and  presence  of  the  court ;  ^^  an  application 

26  See  Reed  v.   Chilson,   142   N.   Y.   152;   Von  Hesse  V.   Maekaye,   8  N.  Y. 
Supp.  894. 
2T  See  Chapter  V,  Appeaeance. 

28  Anderson  v.  Vandenburgh,   1  How.  Pr.  212. 

29  N.  Y.  Code  Civ.  Pro.,  §§  5.5,  799. 

30  Jn  re  Percy,  36  N.  Y.  651. 

81  N.  Y.  Code  Civ.  Pro.,  §  2423. 

32  N.  Y.  Code  Civ.  Pro.,  §  2269;  Golden  Gate,  etc.,  Co.  v.  Super.  Ct.,  65  CaL 
187,  3  Pac.  628.     Compare  §  2273. 


OOirilON  FORMS. XIV.    MOTIOKS.  127 

by  an  insolvent  for  a  discharge  under  the  two-thirds'  act^  or  to 
be  exempted  from  arrest  or  discharged  from  imprisonment  on  sur- 
rendering all  his  property,^*  and  the  application  for  appointment 
of  trustees  of  the  property  of  a  convict.®^ 

Such  also  were  applications  for  peremptory  mandamus,  and 
applications  for  certiorari,  until  N.  Y.  Code  Civ.  Pro.,  §§  2070, 
2128,  required  notices  of  motion  in  all  cases  where  shorter  time 
is  not  prescribed  by  order  to  show  cause.  Such,  also,  in  substance 
are  still  alternative  writs  of  mandamus,  and  alternative  writs  of 
prohibition.^^ 

In  almost,  if  not  quite  all  such  cases,  an  order  to  show  cause  is 
the  court's  process,  and  is  jurisdictional;  it  is  not  subject  to  the 
rules  below  stated  as  to  orders  to  show  cause  on  short  notice,,  for 
the  purposes  of  an  ordinary  motion.^^ 

105.  Orders  to  show  cause — as  short  notice  of  motion.Y^ — In 
other  cases  than  such  as  are  above  described,  orders  to  show  cause 
are  nothing  more  than  a  notice  of  motion,  with  a  judicial  sanction 
for  the  notice  being  short,  or  the  motion  being  brought  on  at  a 
different  time  than  it  otherwise  could.^® 

In  the  absence  of  any  statute,  or  general  rule  of  court  to  tlie 
contrary,  the  inherent  power  of  the  court  over  its  own  proceedings 
enables  the  court,  or  a  judge  having  power  to  hear  a  motion,  thus 
to  sanction  short  notice,  by  granting  to  the  moving  party  au  ex 
parte  order  requiring  the  party  against  whom  he  desires  to  move 
to  show  cause  at  a  time  and  place  specified,  why  the  desired  relief 
'  should  not  be  granted.*" 

Where,  as  in  New  York,  the  power  to  grant  short  orders  to 
show  cause  in  any  motion,  is  conferred  or  expressly  established 

33  N.  Y.  Code  Civ.  Pro.,  §  2164. 

34  Under  Id.,  §  2192. 

35  Under  Id.,  §  2224. 

36  An  order  requiring  a  person  to  do  the  act  or  show  cause  at  a  specified 
time  and  place  why  a  peremptory  mandamus  should  not  be  granted,  takes  the 
place  of  a  notice  and  is  to  be  deemed  an  application  for  a  mandamus.  People 
ex  rel.  Crouse  v.  Supervisors,  70  Hun,  560,  24  N.  Y.  Supp.  397. 

3T  Matter  of  Quick,  92  App.  Div.  131,  87  N.  Y.  Supp.  316. 

38  An  order  to  show  cause  returnable  in  more  than  eight  days  was  held 
proper  in  Matter  of  Ferris,  37  Misc.  606,  76  N.  Y.  Supp.  159;  compare 
Stryker  v.  Churchill,  39  Misc.  579,  80  N.  Y.  Supp.  588. 

39  Grossman  v.  The  Supreme  Lodge,  22  N.  Y.  St.  Rep.  522,  16  Civ.  Pro.  215. 

40  Matter  of  Filley,  20  N.  Y.  Supp.  427,  47  St.  Rep.  428   (§  780  not  apply- 
-iag^o  Surrogates'  Courts). 
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by  statute,*^  a  general  rule  of  court  prescribing  a  longer  notice  for 
motions  of  a  particular  class,  does  not  impair  the  power. *^ 

106.  Who  may  make  orders  to  show  cause;  and  where  return- 
able.}—  The  power  of  a  court  or  a  judge  before  whom  a  motion 
is  to  be  made  to  shorten  the  time  or  notice,  by  granting  an  order 
to  show  cause  has  been  extended  by  amendment  of  1890  to  enable 
a  county  judge  of  the  county  where  the  action  is  triable,  or  the  at- 
torney for  the  applicant  resides,  to  require  a  party  to  show  cause 
before  a  court  other  than  his  own.**  After  some  fluctuation,**  the 
ISTew  York  rule  now  is,  that,  except  in  the  first  judicial  district, 
every  order  to  show  cause  as  a  short  notice  of  motion  must  be 
returnable  before  the  judge  who  grants  it,  or  at  a  special  term 
appointed  to  be  held  in  the  district  in  which  the  action  is  triable.*' 

In  the  first  district  an  order  to  show  cause  may  be  made  by  the 
court  or  by  a  judge  of  the  court  in  which  the  action  is  pending, 
or  a  county  judge  of  the  county  where  the  applicant's  attorney 
resides ;  a  judge  of  the  court  may  make  such  an  order  returnable 
before  the  court,  or  before  another  of  its  judges ;  or,  if  returnable 
before  himself,  it  may  be  continued  before  another  such  judge.*® 

41 N.  Y.  Code  Civ.  Pro.,  §  780.  Even  an  express  provision  of  the  Code 
requiring  notice  of  at  least  a  specified  length  (e.  g.,  §  1219)  yields  to  the 
general  provisions  of  section  780  and  permits  a  shorter  time  to  be  substi- 
tuted by  an  order  to  show  cause.  Cit.  Sav.  Bank  v.  Bauer,  49  Hun,  238, 
1  N.  Y.  Supp.  450. 

*2  People  ex  rel.  v.  Nichols,  79  N.  Y.  582. 

43  N.  Y.  Code  Civ.  Pro.,  §  780,  as  amended  in  1890,  superseding  Larkin  V. 
Steele,  25  Hun,  254.  N.  Y.  Gen.  Rule  No.  37.  The  granting  of  an  order  to 
show  cause  by  a,  judge  not  entitled  to  make  it  is  an  irregularity  which  is  , 
waived  by  appearing  and  failing  to  raise  the  objection,  and  participating  in 
the  hearing  of  the  motion  on  the  merits.  Conant  v.  Am.  Rubber  Tire  Co., 
37  Misc.  129,  74  N.  Y.  Supp.  409. 

a  By  section  402  of  the  Code  of  Procedure,  it  was  provided  that  "  the  court 
or  judge"  may,  etc.,  and  under  this  it  was  held  that  a  judge  out  of  court 
could  not  make  an  order  to  show  cause  returnable  before  another  judge  nor 
before  the  court.  Merritt  v.  Sloeum,  6  How.  Pr.  350:  Hasbrouek  v  Ehrich, 
7  Abb.  Pr.  76. 

The  revision  of  the  statute  in  the  Code  of  Civil  Procedure,  §  780,  changed 
the  phrase  to  "  the  court  or  a  judge  thereof." 

By  the  amendment  of  1890  to  Code  Civ.  Pro.,  §  780,  a  county  judge  has 
been  given  authority  to  make  the  order  within  the  limitations  stated  in  the 
text. 

45  N.  Y.  Gen.  Rules  No.  37.  A  judge,  or  Special  Term,  of  the  Supreme 
Court  in  any  part  of  the  State  may  grant  the  order  returnable  before  a  Special 
Terra  of  the  district  Avherein  the  cause  is  triable.  People  ex  rel.  Crouse  t. 
Supervisors,  53  N.  Y.  St.  Rep.  798,  70  Hun,  560,  24  N.  Y.  &;:pp.  397. 

46  Code  Civ.  Pro.,  §  26.  Where  an  order  made  by  a  judge  is  returnable  in 
the  alternative —"before  me  or  one  of  the  justices  of  this  court,"  the  latter 
clause  may  be  rejected  as  surplusage,  if  the  parties  actually  appear  before 
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To  avoid  confusion,  an  order  to  show  cause,  if  returnable  before 
the  court,  will  avoid  naming  a  judge;  if  returnable  before  a  judge, 
it  will  not  mention  the  court,  except  as  means  of  identifying  the 
judge,  and  should  mention  the  place  or  court  room  rather  than 
the  term  he  may  be  holding.*^ 

In  practice  almost  all  contested  motions  in  actions  are  made  re- 
turnable before  the  court.** 

107.  Length  of  time.] — Within  the  limits  here  stated,  the 
power  to  grant  an  order  to  show  cause  as  a  short  notice  of  motion, 
is  discretionary ;  the  discretion  exercised  in  granting  such  an  order 
is  reviewable  by  the  court  (including,  of  course,  the  appellate 
branch),''®  but  not  by  appeal  to  the  court  of  last  resort.^" 

108.  Necessity  should  he  sworn  to.] —  The  same  reasons  of  con- 
venience in  the  conduct  of  business  that  fix  motion  days  and  pre- 
scribe the  length  of  notice  of  motion,  forbid  the  granting  of  orders 

the  judge  who  made  the  order.  Dresser  v.  Van  Pelt,  15  How.  Pr.  19;  Rogers 
V.  Baere,  1  Monthly  L.  Bui.  45.  All  motions  upon  notice  in  the  first  district 
(embracing,  of  course,  applications  upon  orders  to  show  cause)  must  under 
the  local  rules  be  made  returnable  befor*  Part  1  of  the  Special  Term. 

47  See  paragraphs  93  and  94. 

An  order  to  show  cause  in  a  special  proceeding  expressed  to  be  returnable 
"  before  the  county  judge "  is  returnable  before  the  successor  of  the  incum- 
bent who  granted  it  if  the  term  of  office  of  the  latter  expires  before  the 
return  day.     Gamman  v.  Berry,  34  Hun,  138;  Code  Civ.  Pro.,  §  52. 

48  This  is  necessary  in  the  first  district  under  local  rules  requiring  all 
contested  motions  to  be  heard  by  the  Special  Term,  Part  1. 

49  Power  V.  Athens,  19  Hun,  165.  So,  of  an  appeal  from  an  order  of  a  judge 
of  the  City  Court  of  New  York  to  the  Appellate  Term.  N.  Y.  Code  Civ.  Pro., 
§  3189. 

50  Sixth  Avenue  R.  R.  Co.  v.  Gilbert  Elev.  R.  R.  Co.,  71  N.  Y.  430.  That 
an  order  to  show  cause  is  not  irregular  under  Rule  37  as  now  existing,  be- 
cause returnable  in  more  than  eight  days,  was  held  in  Matter  of  Ferris,  37 
Misc.  606,  76  N.  Y.  Supp.  159.  An  order  directing  that  an  act  be  done,  or 
that  the  person  to  whom  it  is  directed  show  cause,  etc.,  may  be  made  return- 
able in  more  than  eight  days.  Thomas  v.  Whitelegge,  14  N.  Y.  Supp.  779, 
39  St.  Rep.  89. 

Under  N.  Y.  Gen.  Rule  No.  67  an  order  to  show  cause,  if  made  by  a  judge 
out  of  court,  and  returnable  in  less  than  two  days,  is  irregular  if  it  contains 
a  stay  of  proceeding  of  sale  under  a  judgment  in  partition  or  foreclosure. 
Asinari  v.  Volkening,  2  Abb.  N.  C.  454;  but  the  irregularity  is  in  the  stay, 
not  in  the  order  as  a  notice  of  motion.  See  reasoning  in  People  ex  rel.  Mayor, 
etc.  V.  Nichols,  79  N.  Y.  582. 

An  order  returnable  on  Sunday  is  a  nullity.  Arctic  Fire  Ins.  Co.  v.  Hicks, 
7  Abb.  Pr.  204.  It  would  not  be  a  nullity,  but  the  motion  based  thereon 
would  merely  stand  over  to  next  day,  if  returnable  on  a  legal  holiday.  Be 
Flushing  Ave.,  101  N.  Y.  678;  Berthold  v.  Wallack,  14  Misc.  55,  35  N.  Y. 
Supp.  208. 

9 
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to  show  cause  save  in  exceptional  cases  when  reasonable  necessity 
for  short  notice  is  shown." 

For  this  reason  the  JSTew  York  General  Rules  provides  that  an 
order  to  show  cause  used  as  a  short  notice  of  motion  "  shall  in  no 
case  be  granted  unless  a  special  and  sufficient  reason  for  requiring 
a  shorter  notice  than  eight  days  shall  be  stated  in  the  papers  pre- 
sented, and  the  party  shall,  in  his  affidavit,  state  the  present  con- 
dition of  the  action,  and  whether  at  issue,  and,  if  not  yet  tried, 
the  time  appointed  for  holding  the  next  special  or  trial  term  where 
the  action  is  triable."^^ 

109.  Restriction  on  delay.] —  The  abuse  of  orders  to  show  cause 
by  neglecting  to  serve  them  as  promptly  as  possible,  makes  it  im- 
portant that  such  an  order  should  contain  a  restriction  on  the 
power  of  the  party  obtaining  it,  to  shorten  notice  by  delaying  ser- 
vice. The  convenient  method  of  doing  this  is  to  qualify  the  order 
by  a  clause  to  the  effect  that  service  a  specified  number  of  days 
before  the  return  shall  be  sufficient. 

It  is  for  this  purpose  that  the  New  York  statute  authorizing 
orders  to  show  cause,®^  which  however  only  applies  in  the  Supreme 
Court,  the  ISTew  York  City  Court,  and  the  County  Courts,^*  re- 
(iuires  that  the  order  shall  contain  a  direction  that  service  thereof 
less  than  eight  days  before  it  is  returnable  shall  be  sufficient"' 
But  an  admission  of  due  service  is  a  waiver  of  the  objection  to 
the  lack  of  such  a  clause.^® 

51  See  Androvette  v.  Bowne,  4  Abb.  Pr.  440,  15  How.  Pr.  75 ;  Springsteen  v. 
Powers,  4  Robt.   624. 

52  No.  37.  Compliance  with  the  rule  will  be  required.  See  Proctor 
V.  Soulier,  82  Hun,  353,  31  N.  Y.  Supp.  472;  Stryker  v.  Churchill,  39  Misc. 
578,  80  N.  Y.  Supp.  588;  Cole  v.  Smith,  84  App.  Div.  500,  82  N.  Y.  Supp. 
982;  Sanger  v.  Connor,  95  App.  Div.  521,  88  N.  Y.  Supp.  1054.  The  objection 
cannot  be  raised  for  the  first  time  upon  appeal.  Austrian  Bentwood  Furn. 
Co.  I.  Wright,  43  Misc.  616,  38  N.  Y.  Supp.  142.  But  if  properly  raised 
below,  it  is  reversible  error  to  overrule.  Schiller  v.  Weinstein,  45  Misc. 
591,  91  N.  Y.  Supp.   76. 

An  appeal  from  the  order  entered  upon  the  decision  of  the  motion  brings 
up  for  review  the  order  to  show  cause  upon  which  the  motion  was  based. 
Proctor  V.  Soulier,  82  Hun,  353,  31  N.  Y.  Supp.  472. 
•53  N.  Y.  Code  Civ.  Pro.,  §  780. 

54  N.  Y.  Code  Civ.  Pro.,  §  3347,  subd.  6. 

55  In  Suydam  v.  Belknap,  1  Monthly  L.  Bui.  41,  Lawrence,  J.,  held  that 
the  omission  of  a  formal  clause  to  this  effect  may  be  supplied  by  amendment 
nunc  pro  tunc,  on  the  hearing,  to  meet  the  preliminary  objection  to  want  of 
eight  days'  notice;  and  this  is  doubtless  sound  where  (as  was  probably  the 
fact  in  that  case)  the  order  is  promptly  served  as  soon  as  made.  It  should 
be  otherwise  where  service  is   delayed.  I 

56  Anon.,  3  Abb.  N.  C.  51,  note.    See  article  on  Admissions,  p.  9,  supra. 
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110.  Other  requisites.] — In  other  respects  an  order  to  show 
cause,  used  as  short  notice  of  motion,  must  contain  all  the  re- 
quisites of  a  notice  of  motion,  including  the  disclosure  of  the 
grounds  therefor,  the  specification  of  the  irregularity  if  any,^^  and 
the  statement  of  desired  relief. 

111.  Legal  effect  of  order  to  show  cause.] — Granting  an  order 
to  show  cause,  though  it  may  be  equivalent  to  leave  to  make  the 
motion,  does  not  indicate  any  opinion  on  the  merits  of  the  appli- 
cation ;  ^®  nor  does  it  affect  the  rights  of  the  parties  in  respect  to 
the  order  in  which  they  should  be  heard  upon  the  motion.  He 
who  obtains  the  order  is  the  moving  party,  and  as  such  entitled  to 
open  and  close  the  argument. °® 

E.   Seeving. 

112.  Copies  of  papers  on  which  motion  is  made.] — The  notice 
of  motion  must  be  accompanied  with  copies  of  tlie  affidavits  and 
other  papers,  if  any,  which  are  relied  on  in  support  of  the  mo- 
tion.®" But  this  rule  does  not  require  service  of  papers  which 
have  been  already,  and  within  a  reasonable  period,  served  in  the 
cause  on  the  party  to  whom  the  notice  is  given,^^  or  so  served  by 

57  Garner  r.  Mangam,  46  N.  Y.  Super.  Ct.  365 ;  Graham  v.  Pinckney,  7 
Robt.  147;  Coit  v.  Lambeer,  2  Code  Rep.  79;  Skinner  v.  Noyes,  7  Robt.  228; 
People  ex  rel.  TuU  v.  Kenny,  2  Hun,  340.      See  paragraph  96,  supra. 

58  Thompson  v.  Erie  Ry.  Co.,  9  Abb.  Pr.  (N.  S.)  233.  The  only  question 
arising  upon  the  application  for  the  order  is  whether  the  circumstances  are 
such  as  to  require  a  shorter  notice  than  usual.  Grossman  v.  Supreme  Lodge, 
22  N.  Y.  St.  Rep.  522,  16  Civ.  Pro.  Rep.  215. 

59  N.  Y.  &  Harlem  Ry.  Co.  v.  Mayor,  1  Hilt.   (N.  Y.)  562. 

"An  order  to  show  cause  is  equivalent  to  a  notice  of  motion.  It  merely 
shortens  the  notice  prescribed  by  law  (Code  Pro.,  §  402)."  Per  Rapallo,  J., 
in  Court  of  Appeals,  Parmenter  v.  Roth,  9  Abb.  Pr.    (N.   S.)    386,  393. 

60  N.  Y.  Gen.  Rule  No.  21;  Smith  v.  Seattle,  etc.,  Ry.  Co.,  19  N.  Y.  Supp. 
742;  Stern  v..  -Knapp,  52  N.  Y.  Super.  Ct.  14;  Steuben  County  Bank  v. 
Alberger,  75  N.  Y.  179,  183;  Sutherland  v.  Bradner,  34  Hun,  519.  See  para- 
graph 131  post,  and  eases  cited. 

As  to  the  papers  required  to  be  served  on  enumerated  motions,  see  also 
N.  Y.  Gen.  Rule  No.  40;  Gallt  v.  Finch,  24  How.  Pr.  193. 

In  Smith  v.  Seattle,  etc.,  Ry.  Co.,  47  N.  Y.  St.  Rep.  283,  19  N.  Y.  Supp. 
742,  the  court  held  that  if  the  moving  party  has  failed  to  serve  copies  of  all 
papers,  and  timely  objection  on  that  ground  is  made,  the  motion  must  be 
denied,  but  with  leave  to  renew,  or  the  hearing  may  be  postponed  and  the 
party  permitted  to  serve  the  papers  on  terms.  Cited  approvingly  in  North- 
rup  V.  Village  of  Sidney,  97  App.  Div.  271,  90  N.  Y.  Supp.  23.  Compare 
In  re  Arbitration,  52  Law  Times   (N.  S.)    101. 

61  A  motion  against  one  who  is  party  to  the  suit  may  be  heard  on  a  notice 
that  it  will  be  founded  upon  copies  of  papers  already  served  upon  him. 
Deutermann  v.  Pollock,  36  N.  Y.  App.  Div.  522,  55  N.  Y.  Supp.  829;  Badger 
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him  on  the  moving  party ;  *^  nor  does  it  apply  to  papers  which  are 
on  file  in  the  cause,  unless  the  person  moved  against  is  a  stranger 
to  the  cause,  in  which  case  the  fact  that  they  have  been  filed  does 
not  dispense  with  the  necessity  of  serving  copies.®* 

A  paper  already  served,  and  referred  to  in  the  notice  as  having 
been  served  or  filed,  and  as  one  of  those  on  which  the  motion  is 
made,  may  be  produced  on  the  hearing  in  support  of  the  motion 
Avithout  further  proof  of  its  genuineness,  and  is  prima  facie  suffi- 
cient until  its  genuineness  is  denied.®* 

The  rules  applicable  to  defects  in  the  papers  served  for  the  pur- 
pose of  a  motion  have  already  been  stated.®^ 

113.  Serving  further  papers.] — If  notice  of  motion  has  been 
served  before  expiration  of  the  time  for  due  service,  the  moving 
party  may  at  any  time  before  that  time  has  fully  expired,  serve 
copies  of  further  papers,®®  with  a  notice  that  the  papers  of  which 
they  are  copies  will  be  relied  on  in  support  of  the  motion  already 
noticed;  and  may  even  give  notice  that  specified  relief  in  addi- 
tion to  that  mentioned  in  the  first  notice  will  be  asked. 

In  other  words,  an  amendment  by  enlarging  the  motion  may  be 
made  by  a  supplementary  notice,  if  served  within  time  for  an 
original  notice;  but  an  amendment  by  substantially  changing  the 
motion  should  be  made  by  an  independent  motion,  preceded  or 
accompanied,  if  necessary,  by  countermanding  the  first  motion  and 
l)aying  costs. 

V.  Gilroy,  21  Misc.  466,  47  N.  Y.  Supp.  669;  Newbury  v.  Newbury,  6  How.  Pr. 
182,  10  N.  Y.  Leg.  Obs.  52;  Van  Benthuysen  v.  Stevens,  14  How.  Pr.  70.  An 
affidavit  need  not  be  re-verified  to  entitle  it  to  be  used  a  second  time.  Mojar- 
rietta  v.  Saenz,  80  N.  Y.  547. 

62  Van  Benthuysen  v.   Stevens    {above),    {dictum). 

63  On  a,  motion  against  one  not  a  party  to  the  suit,  the  papers  to  be  used 
must  be  served  with  the  notice.      Marley  v.  Green,  11  Paige,  240. 

As  to  imperfections  in  copies  served,  see  paragraph  3,  p.  44,  of  this  volume. 

64Bipley  v.  Burgess,  2  Hill,  360;  Manker  v.  Epstein,  13  Civ.  Pro.  Rep.  293. 
The  rules  are  not  the  same  as  on  proving  a  document  on  a  trial  of  an  issue. 
See  Kellogg  v.  Kellogg,  6  Barb.  116,  130. 

85  Pp.  44,  45,  of  this  volume;  and  to  the  same  effect  see  Bank  of  Havana 
V.  Moore,  5  Hun,  624. 

66  In  Wilcox  V.  Howland,  6  Cow.  576,  the  court  said :  "  Copies  of  all  sup- 
plemental affidavits  must  be  served  the  same  length  of  time  before  the  day 
for  which  the  motion  is  noticed,  as  is  necessary  for  the  service  of  the  copies 
of  the  principal  affidavits;"  and  holding  that  a  supplemental  aflSdavit  served 
but  two  days  before  the  motion  day  could  not  be  received,  even  though  tlic 
affidavit  of  the  service  thereof  stated  an  excuse  for  not  making  an  earlifi' 
service,  for  the  "  excuse  would  have  warranted  a  notice  of  the  motion  for  a 
subsequent  day  in  term,  but  not  a  short  notice." 
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114.  Mode  and  time  of  service.] —  The  rules  respecting  service 
of  motion  papers  are  for  the  most  part  the  same  as  those  relating 
to  notices  in  the  cause,  and  other  papers,  and  are  stated  in  treating 
of  the  subject  of  Seevice. 

It  is  only  necessary  here  to  say  that  the  rule  allowing  ordinary 
papers  to  be  served  by  mail,  provided  double  time  is  allowed,  does 
not  apply  to  orders  to  show  cause  used  as  a  short  notice  of  motion. 
The  usual  clause  declaring  that  service  a  specified  period  before 
the  return  day  shall  be  sufiicient,  means  personal  or  actual  service. ^^ 

V.    Bbinginq  on  the  Motion,  and  the  Hearing. 

115.  Countermanding  notice  of  motion.] — If  a  party  desires 
to  countermand  or  withdraw  his  notice  of  motion,  he  has  a  right 
lo  do  so  on  tendering  motion  costs ;  but  an  order  of  court  or  con- 
sent of  adverse  party  is  necessary  in  order  to  effect  the  with- 
drawal.*^* If  he  countermands  without  tendering  costs,  it  is 
proper  for  the  other  party  to  attend  and  take  an  order  in  his  ab- 
sence granting  costs  upon  not  appearing,  and  if  he  appears  it  is  in 
the  discretion  of  the  court  to  grant  costs  irrespective  of  the  merits 
of  the  motion.^ 

If  a  moving  party  has  embraced  two  distinct  matters  in  his 
notice  of  motion,  he  may  countermand  the  notice  as  to  either,  with- 
out paying  costs,  leaving  the  motion  to  proceed  as  if  it  had  origi- 
nally contemplated  only  the  remaining  object.** 

116.  Counter-motion.] — A  party  against  whom  a  motion  is 
made  who  desires  affirmative  relief  against  the  moving  party,  and 
finds  it  impracticable  to  give  notice  of  motion  or  to  obtain  an  order 

STMarcele  i'.  Sultzman,  6  N.  Y.  St.  Rep.  48,  66  How.  Pr.  205  (where  such 
an  order  directed  to  be  served  within  two  days  was  held  improperly  served 
by  mail,  even  though  mailed  over  four  days  before  the  return  day,  and 
received  two  days  before  that  time). 

6Ta  McCaffrey  r.  Butler,  87  App.  Div.  535,  84  N.  Y.  Supp.  776. 

68Walkinshaw  v.  Perzel,  7  Robt.  606,  32  How.  Pr.  310;  Bates  v.  Jaines, 
1  Duer,  668. 

In  Lisher  n.  Parmplee,  1  Wend.  22,  the  court  held  that  a  party  counter- 
manding his  notice  because  the  object  of  his  motion  had  been  effected,  should 
not  be  charged    with    costs. 

In  Hoover  v.  Kocnester  Printinp;  Co.,  2  App.  Div.  11,  37  N.  Y.  Supp.  419, 
plaintiff  had  made  a  motion  Avithout  stating  the  grounds  therefor  in  his 
notice,  but  which  motion  was  submitted  to  the  court;  while  decision  thereon 
was  pending,  plaintiff  made  a  second  motion  for  same  purpose,  stating  that 
the  first  motion  was  withdrawn;  held,  that  the  Special  Term  erroneously 
,<:ranted  the  second  motion  without  an  effectual  withdrawal  of  the  first. 

iwWalkinshaw  v.  Perzel,  7  Robt.  606. 
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to  show  cause,  returnable  on  the  same  day,  should  either  make  a 
counter-motion,  and  may  then,  upon  the  hearing  of  whichever 
comes  on  first,  ask  to  have  both  heard  together;  or  he  may  serve 
a  notice,  if  be  can  do  so  in  time,  that  if  his  adversary's  motion  be 
granted  he  will,  in  opposing  the  motion,  ask  that  specified  affirma- 
tive relief  should  be  granted  to  him.™ 

If,  however,  the  relief  asked  in  such  counter-motion  is  not 
founded  wholly  on  the  moving  papers  of  his  adversary,  it  will  be 
error  to  grant  it  without  giving  the  moving  party  adequate  oppor- 
tunity to  meet  and  answer  the  papers  which  are  relied  on  in  sup- 
23ort  of  it.^' 

117.  Adjournment  of  hearing.] —  If  the  day  fixed  by  notice,  or 
order  to  show  cause,  for  the  hearing  of  a  motion  is  adjourned  by 
stipulation,  care  should  be  used  to  provide  in  the  stipulation 
for  a  proper  day,  or  for  bringing  on  the  motion  on  short  notice, 
or  otherwise,  as  may  be  convenient,  for  an  extension  out  of  term 
does  not  entitle  the  moving  party  to  take  a  default  on  the  next 
motion  day  without  further  notice.^^  A  motion  may  be  ad- 
journed by  consent,  and  the  Special  Term  may  not  force  the 
hearing  of  the  motion  against  the  desire  of  both  sides  that  the 
argument  go  over  to  some  other  day.^^ 

118.  Consent  as  to  place  of  hearing.] — -The  attorneys  (or  in 
open  court  the  counsel  ^*)  may  by  consent  waive  an.  objection  that 
the  motion  in  the  Supreme  Court  was  noticed  for  a  wrong  county; 
or  fix  on  any  county  as  the  place  in  which  it  shall  be  heard,  irre- 
spective of  the  place  for  which  it  was  or  ought  to  have  been  no- 

TO  Clark  V.  Clark,  11  Abb.  N.  C.  333.  No  cross  motion  is  necessary  to 
enable  the  court  to  allow  amendment  of  trifling  mistakes.  Jones  v.  Williams, 
4  Hill  (N.  Y.)  34.  Upon  a  motion  to  set  aside  a  judgment  for  irregularity 
in  taxing  costs  without  notice,  the  court  may  direct  the  judgment  to  be 
amended.      McLean  v.  Hoyt,  56  How.  Pr.  351. 

TlGareie  r.  Sheldon,  3  Barb.  232. 

For  the  rule  in  this  respect  applicable  to  a  motion  to  vacate  an  injunction 
upon  giving  security,  made  on  the  return  of  an  order  to  show  cause  why  it 
should  not  be  continued,  see  Metropolitan  Elev.  Ey.  Co.  v.  Manhattan  Elev. 
Ry.  Co.,  11  Daly,  367  (where  it  was  held  that  such  a  counter  application 
made  after  argument,  but  before  decision,  might  be  deemed  as  made  "upon 
the  hearing  "  of  the  motion ) . 

T2  Rogers  v.   Toole,   11   Paige,  212. 

73  Barrett,  J.,  in  Lilianthal  v.  Levy,  4  App.  Div.  90,  92,  38  N.  Y.  Supp.  936, 

74  See  paragraph  89,  p.  119,  and  Stipulations. 
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ticed/®  subject,  of  course,  to  the  discretion  of  the  court  to  decline 
to  hear  the  motion  because  not  brought  on  in  a  county  appropri- 
ate to  the  place  of  trial. 

119.  Effort  to  remove  motion.] — After  a  Special  Term  motion 
has  been  noticed,  though  for  a  proper  place,  the  court  have  power 
to  require  the  moving  party  to  show  cause,  at  another  proper 
place,  why  the  motion  should  not  be  heard  at  the  latter  place; 
but  this  is  questionable  practice,  and  if  the  motion  has  been  initi- 
ated by  order  to  show  cause,  it  is  irregular  to  take  a  counter-order 
to  show  cause  changing  the  place  of  hearing ;  and  a  default  taken 
at  the  place  to  which  the  adversary  seeks  to  remove  the  motion, 
upon  the  return  of  his  adverse  order  to  show  cause,  should  be 
vacated.^® 

120.  Transfer  hy  judge.] — Where  notice  of  a  motion  is  given,  or 
an  order  to  show  cause  is  returnable,  before  a  judge,  out  of  court, 
who,  at  the  time  fixed  for  the  motion,  is  or  will  be  absent  or  un- 
able, for  any  other  cause,  to  hear  it,  the  motion  may  be  transferred 
by  his  order  made  before  or  at  that  time,  or  by  the  written  stipu- 
lation of  the  attorneys  for  the  parties,  to  another  judge  before 
whom  it  might  have  been  originally  made.^^ 

121.  Adjournment  of  court  to  chambers.] — It  is  not  uncommon 
to  adjourn  a  Special  Term  to  the  chambers  of  the  judge  holding 
it;  and  it  is  held  that  ex  parte  motions  before  the  court  can  be 
heard,  of  course,  at  such  adjourned  term ;  but  a  motion  which  can- 
not be  entertained  except  by  the  court  on  notice,  cannot  be  so  heard 
unless  by  consent  of  all  the  parties.''^ 

122.  Notes  of  issue.] —  By  special  rule  in  the  first  judicial  dis- 
trict'^® for  motions  noticed  for  Special  Term,  Part  I,  notes  of  issue 

T5Eioe  V.  Ehele,  65  Barb.  185  (holding  that  such  a  waiver  does  not  impair 
the  right  to  appeal  from  an  order  made;  reVd  on  another  ground  in  55 
N.  Y.  518). 

rs  Thompson  v.  Erie  Ry.  Co.,  9  Abb.  Pr.    (N.  S.)   233. 

77  N.  Y.  Code  Civ.  Pro.,  §  771. 

78  Code  Civ.  Pro.,  §  768;  Matter  of  Wadley,  29  Hun,  12  (reversing  an  order 
granting  a  motion,  on  the  ground  that  the  order  to  show  cause  had  been  made 
returnable  at  such  adjourned  term  at  chambers).  See  also  People  ex  rel.  Ful- 
ton V.  Oswego  Superv.,  50  Hun,  105;  Matter  of  Manning,  71  id.  236,  24  N.  1. 
Supp.  1045. 

79  Rule  II  of  Special  Term. 
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for  the  motion  calendar  must  be  filed  with  the  clerk  two  days  be- 
fore the  day  on  which  a  motion  is  noticed  to  be  heard.  The  clerk 
is  directed  to  require  the  exhibition  to  him  of  an  order  to  show 
cause  returnable  in  less  than  two  days  before  accepting  a  note  of 
issue  within  less  than  two  days  of  the  motion  day.  For  the 
A})pellate  Division,  notes  of  issue  must  be  filed  eight  days  before 
the  commencement  of  the  term.^° 

123.  Preference.]  —  If  a  party  desires  his  appeal  to  the  Ap- 
pellate Division  heard  as  a  preferred  case,  he  must,  in  his  note 
of  issue,  malce  claim  therefor,  stating  grounds.  If  there  are 
grounds  not  appearing  in  the  papers  for  claiming  a  preference 
upon  the  calendar,  special  application  should  be  made  for  the 
preference.*^ 

124.  Striking  from  the  calendar.] —  To  strike  a  cause  from  the 
calendar  and  take  judgment  in  his  favor  for  failure  to  serve  papers 
for  an  enumerated  motion  at  Special  Term,  four  days'  notice  of 
motion  must  be  given.*^  A  motion  will  lie  to  the  Appellate  Di- 
vision, on  three  days'  notice,  to  dismiss  the  appeal  or  for  judgment 
in  favor  of  the  respondent,  for  a  failure  to  serve  and  file  the  re- 
quisite appeal  papers.^ 

125.  Default  of  party  moved  against.] — If  a  party  to  whom 
due  notice  of  motion  has  been  given  does  not  appear  to  oppose, 
the  moving  party  is  entitled  (except  on  motions  for  judgment  in 
matrimonial  causes)  to  take  at  a  time  and  place  covered  by  his 
notice,  the  order  or  judgment  moved  for  (but  no  more  than  moved 
for**)  on  proof  of  due  service  of  the  notice  or  order  to  show  cause, 
and  other  papers  required  to  be  served,  unless  the  court  other- 

80  N.  Y.  Gen.  Rule  No.  39.  In  the  first  department  the  note  of  issue  tor 
a  motion  need  not  be  filed  with  the  clerk  before  Thursday  noon  preceding 
the  Friday  for  which  it  has  been  noticed.  App.  Div.  Eule  No.  II,  First 
Department. 

81  See  rules  of  Appellate  Divisions.  But  in  the  first  department,  the  only 
requirement  seems  to  be  that  the  note  of  issue  shall  claim  the  preference 
where  a  case  is  by  law  entitled  to  it.      App.  Div.  Eule  V,  First  Department, 

82  N.  Y.  Gen.  Rule  No.  40.  See  Rogers  v.  Pearsall,  21  App.  Div.  389,  47 
N.  Y.  Supp.  551. 

83  N.  Y.  Gen.  Rule  No.  41.  Four  days'  notice  required  in  the  first  depart- 
ment  (Special  Rules  Nos.  IV  and  V). 

84  Smith  V.  Fleischman,  17  App.  Div.  532,  45  N.  Y.  Supp.  553 ;  Ohly  v.  Ohly, 
11  W!dy.  Dig.  129;  Matter  of  Radam  Microbe  Killer  Co.,  114  App.  Div.  199. 
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wise  direct ;  ^  that  is  to  say,  that  a  default  on  a  mere  motion  does 
not  give  the  party  an  absolute  right  to  his  order,  except  it  be  in  a 
case  where  the  statute  gives  the  right. 

The  court  or  judge  will  not  grant  an  order  on  default  if  the 
notice  or  service,  or  proof  of  service,  is  insufficient ;  but  if  a  defect 
in  this  respect  escapes  the  notice  of  the  court  or  judge  the  order 
granted  on  default  will  not  be  void,  and  must  be  obeyed,  unless 
the  defect  is  jurisdictional. 

And,  although  it  is  almost  a  matter  of  course  to  open  defaults 
on  motions,  on  any  excuse  being  shown,®**  yet  the  disregard  of  a 
notice  in  reliance  on  the  court  discerning  a  defect  in  the  notice,  or 
service,  is  not  always  excused. 

126.  Default  of  moving  party.] — On  a  non-enumerated  mo- 
lion,  upon  the  failure  of  the  moving  party  to  appear,  the  court 
shall  deny  the  motion  on  the  filing  of  the  copy  of  the  notice  of 
motion  or  order  to  show  cause.*^ 

A  party  attending  pursuant  to  notice  to  oppose  a  non-enumerated 
motion  at  Appellate  Division  may,  if  it  be  not  made  on  the  day 
for  which  it  is  noticed,  unless  the  court  otherwise  order,  at  the 
close  of  that  order  of  business,  take  an  order  against  the  party 
giving  the  notice,  denying  the  motion  with  costs.*® 

127.  Adjov/mment  for  further  preparation.] — A  party  is  en- 
titled to  reasonable  time  for  preparation  to  oppose  a  motion  when 
excuse  for  non-readiness  and  due  diligence  are  shown.®*'. 

But  an  application  for  postponement  does  not  entitle  the  party 


85  N.  Y.  Gen.  Rule  No.  37. 

86  Thompson  v.  Erie  Ry.  Co.,  9  Abb.  Pr.  (N.  S.)  233,  239.  Laches  in  mov- 
ing to  be  relieved  from  the  default  is  a  suiBeient  ground  for  denying  the 
application.      Be  Peekamoose  Fishing  Club,  8  App.  Div.  617. 

87  N.  Y.  Gen.  Rule  No.   37. 

88  N.  Y.  Gen.  Rule  No.  44. 

89  0hly  V.  Ohly,  11  Wkly.  Dig.  129;  ahstr.  s.  c,  11  Reporter,  62  (absence 
of  defendant,  whose  affidavit  was  needed  by  his  counsel  in  order  to  oppose 
the  motion,  being  shown,  order  refusing  to  open  default  was  reversed). 

Where  counsel  asked  an  adjournment  merely  for  the  purpose  of  consult- 
ing with  his  client  as  to  the  expediency  of  striking  out  a  part  of  the  affidavit 
of  his  client  which  he  produced,  the  court  refused  the  postponement,  saying 
that  the  affidavit  must  be  taken  to  be  true,  and  that  the  reasons  for  usually 
granting  an  adjournment  in  order  to  adduce  further  proof  do  not  apply  to 
an  application  for  time  to  consider  on  withdrawing  proof.  People  v.  Freer, 
1   Cai.   485. 
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to  it  as  matter  of  right,  unless  the  grounds  of  the  application  are 
substantiated  by  affidavit."" 

128.  Reservation  of  objections  upon  adjournment.^ — If  it 
be  desired  to  reserve  the  right  to  object  to  the  jurisdiction  of  the 
person,  or  to  the  notice,  or  to  the  service,  or  to  the  povs'er  of  the 
court  or  judge  to  hear  the  particular  motion^  the  terms  of  any 
stipulation,  or  order,  adjourning  the  motion  should  be  expressed 
with  sufficient  distinctness  to  avoid  waiving  any  of  these  objec- 
tions.®^ 

129.  Preliminary  objections.] — Technical  objections  to  the 
jnaking  or  bringing  on  the  motion  must  be  stated  in  opposition, 
before  the  merits  of  the  motion  are  opened ;  ^^  and  technical  ob- 
jections to  any  particular  paper  must  be  stated  in  opposition  to 
receiving  it,  before  the  paper  is  read  in  support  of  his  case  by 
the  party  relying  on  it.®* 

Technical  objections  not  disclosed  on  the  face  of  the  papers 

soCagney  v.  Fisher,  34  Hun,  549. 

The  principle  applicable  on  contests  as  to  postponement  on  important 
motions  is  more  fully  evolved  in  the  statement  in  Abb.  Tr.  Brief,  Civil  Jvij 
Trials,  2d  ed.,  pp.  1-50,  as  to  applications  to  postpone  trial. 

91  Grafton  v.  Union  Ferry  Co.,  13  N.  Y.  Supp.  878,  20  Civ.  Pro.  Rep.  238 
(consenting  to  an  adjournment  waives  insufficiency  of  notice,  or  want  of  any 
notice  of  motion).     See  paragraphs  101  and  129. 

92Cowenhoven  v.  Bull,  118  N.  Y.  231;  Wiley  v.  L.  I.  Ry.  Co.,  88  Hun,  177, 
34  N.  Y.  Supp.  415. 

Roosevelt  v.  Dean,  3  Cai.  105,  Col.  &  C.  Cas.  460  (objection  to  entitling 
of  motion  papers  held  waived). 

Cronin  v.  O'Reilly,  7  N.  Y.  Supp.  337  (insufficiency  of  notice).  Crane  v. 
Stiger,  58  N.  Y.  625  (objection  that  party  appearing  in  opposition  had  not 
been  served  with  notice  of  motion) .  Matter  of  Loftus,  41  N.  Y.  St.  Rep. 
357,   16  N.  Y.  Supp.  327    (nonpayment  of  motion  costs). 

It  seems  to  have  been  held  in  Larkin  v.  Steele,  25  Hun,  254,  that  appear- 
ance, pursuant  to  an  order  to  show  cause,  granted  by  a  judge  who  had  no 
authority  to  grant  it,  is  equivalent  to  appearance  on  due  notice,  for  the 
purpose  of  enabling  the  court  to  act  on  the  motion;  except  that  if  the  notice 
be  objected  to  the  objector  cannot  be  charged  with  costs  of  the  motion. 

But  this  cannot  be  deemed  authority  for  holding  that  one  who  is  present 
and  responds  merely  to  object  to  defect  of  notice  or  order  to  show  cause, 
subjects  himself  to  an  order,  as  if  he  had  due  notice,  though  without  costs; 
for  by  not  appearing  he  takes  the  risk  of  the  judge  granting,  without  notic- 
ing the  defect,  an  order  which  will  be  binding  on  him  for  not  appearing. 

93Plympton  V.  Bigelow,  11  Abb.  N.  C.  180;  Mix  v.  Andes  Ins.  Co.,  74  N.  Y. 
53,  30  Am.  Rep.  260;  Rogers  v.  Rogers,  54  App.  Div.  195,  66  N.  Y.  Supp.  512 
(objections  that  aiBdavit  was  not  properly  certified).  Wooster  v.  Bateman, 
4  Misc.  431,  24  N.  Y.  Supp.  112  (that  no  necessity  for  an  order  to  show 
cause  was  shown).  Kibbe  v.  Wetmore,  31  Hun,  424  (additional  affidavits 
offered  which  had  not  been  served  with  notice  of  motion). 
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must  be  stated  in  opposition  as  soon  as  the  fact  comes  to  the  notice 
of  the  objector. 

Objections  to  the  power  of  the  court  or  judge  to  entertain  the 
motion  are  within  this  rule,  if  founded  on  defect  of  notice  or 
service;  that  is  to  say,  if  analogous  to  objection  to  a  failure  to 
acquire  jurisdiction  of  the  person.. 

The  objections  deemed  waived  by  omission  to  state  them  as 
preliminary  are  only  those  which  might  if  sustainable  have  pre- 
vented the  hearing  of  the  motion,  or  the  reception  of  the  paper 
to  which  the  objection  relates. 

130.  — reserving  decision.] — The  party  raising  a  preliminary 
objection  has  not  a  right  to  insist  on  its  being  determined  prelimi- 
nary to  a  hearing  of  the  merits;  but  the  court  has  a  discretion 
to  reserve  its  decision  and  hear  the  motion  on  its  merits. 

If  the  court  reserves  its  decision  on  a  preliminary  objection, 
and  postpones  hearing  the  merits  meanwhile,  its  decision  against 
the  objection  and  requiring  the  party  moved  against  to  appear 
is  binding  if  he  (or  his  attorney,  as  the  case  may  require)  has 
actual  notice^  although  a  formal  order  on  such  decision  be  not 
entered  and  served.®* 

131.  Moving  party  to  he  confined  to  papers  he  has  served.] 
—  The  moving  party  should  be  confined  to  the  papers  he  has 
seasonably  served,  and  cannot  produce  others  in  support  of  his 
motion  in  the  first  instance.®^ 

In  order  to  get  in  additional  papers  against  objefition  he  must 
either  wait  till  his  adversary  has  produced  his  opposing  papers, 
and  then  offer  them  as  supplemental  affidavits,  or  he  must  ask 

94  Baker  v.  Stephens,  10  Abb.  Pr.  (N.  S.)  1.  The  more  usual  practice  is 
to  hear  argument  on  the  merits  without  ordering  an  adjournment,  and  if 
the  preliminary  objection  be  overruled,  to  proceed  to  a  consideration  of  the 
merits.  See,  for  example.  Matter  of  Social  Dem.  Party,  45  Misc.  194,  91 
N.  Y.  Supp.  941    (reversed  on  another  point  in  182  N.  Y.  442). 

95  In  Chapuis  v.  Long,  77  App.  Div.  272,  78  N.  Y.  Supp.  1046,  the  practice 
was  condemned  of  receiving  affidavits  in  support  of  a  motion  which  have 
not  been  served,  and  which  the  other  side  has  had  no  opportunity  of 
answering. 

The  court  has  no  right  to  consider  and  determine  a  motion  upon  facts 
which  appear  in  a  record,  or  in  papers  not  presented  upon  the  hearing. 
Zeltner  v.  Henry  Zeltner  Brewing  Co.,  85  App.  Div.  387,  83  N.  Y.  Supp.  36b. 

If  additional  affidavits  are  received  and  considered  by  the  Special  Term 
without  objection,  they  will  also  be  considered  on  appeal.  Rubino  v.  Mariano, 
65  App.  Div.  314,  73  N.  Y.  Supp.  7. 
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811  order  to  show  cause  founded  on  his  additional  papers,  or  give 
a  new  notice,  or  get  an  adjournment  as  equivalent  to  notice.^® 

132.  Moving  party  to  he  confined  to  specified  grounds.] — • 
Where  there  are  several  grounds  upon  which  a  motion  may  be 
granted,  the  moving  party  should  be  confined  upon  the  hearing  to 
those  which  he  has  stated  in  his  moving  papers.®^ 

133.  Opposing  papers.] — Papers  to  oppose  a  motion  must  be 
entitled;  ^*  and  in  general  the  same  rules  apply  to  their  form  as 
to  the  papers  in  support  of  a  motion.^® 

134.  Counter-affidavits.] — The  party  moved  against  has  a 
right  to  read  counter  affidavits  in  opposition  upon  the  merits,  in 
denial,  or  in  avoidance,  or  in  impeachment  of  the  credibility  of 
the  affidavits  of  the  moving  party,  and  previous  service  of  such 
counter-affidavits  is  not  necessary.^ 

The  court  have  power  to  receive  counter-affidavits  also  as  to 
incidental  facts  not  relevant  to  the  merits  of  the  motion,  but 
relied  on  by  a  moving  party  as  rendering  his  motion  proper,  such 

96  Xhe  court  may  properly  adjourn  the  hearing  and  give  the  moving  party 
permission  to  serve  and  read  additional  papers  setting  forth  facts  discovered 
since  the  motion  was  made.  Smith  v.  Seattle,  etc.,  Ry.  Co.,  19  N.  Y.  Supp. 
742;  Bergen  v.  Boerum,  2  Cai.  (N.  Y. )  256.  But  not  to  supply  omissiona 
in  his  moving  papers,  when  no  excuse  for  such  omissions  is  proffered.  North- 
rup  V.  Village  of  Sidney,  97  App.  Div.  271,  90  N.  Y.  Supp.  23. 

If  such  additional  affidavits  are  received,  which  tend-  to  supply  defects  in 
the  moving  papers,  the  adversary  must  be  given  opportunity  to  reply  thereto. 
Poillon  V.  Poillbn,  75  App.  Div.  536,  78  N.  Y.  Supp.  523. 

97  Bowman  v.  Sheldon,  5  Sandf .  657.  Duer,  J.,  says :  "  If  irrelevancy 
were  the  only  ground  upon  which  a  motion  [as  here]  to  strike  out  parts  of  a 
pleading  could  be  sustained,  the  omission  to  state  the  ground  in  the  notice  I 
should  hold  to  be  immaterial;  but  where  there  are  several  grounds  upon 
which  a  motion  may  be  granted,  those  upon  which  the  moving  party  means 
to  rely  must  be  distinctly  stated,  either  in  the  notice  or  in  the  affidavits  that 
accompany  it,  and  to  the  grounds  thus  stated  the  party  will  be  confined  on 
the  hearing.  I  consider  this  to  be  the  established  practice,  and  the  rule  is  in 
itself  so  reasonable  and  just  that  I  have  no  inclination  to  depart  from  it." 

So,  on  a  motion  to  vacate,  noticed  on  the  ground  of  irregularity  merely, 
the  mover  is  not  entitled  to  appeal  to  the  favor  of  the  court  on  the  merits. 
Asinari  v.  Volkening,  2  Abb.  N.   C.  454. 

ssAtwater  v.  Williams,  2  How.  Pr.  274. 

99  See  article  on  Affidavits,  p.  II  of  this  volume,  and  paragraph  76  at 
p.  112.  f       &     f 

1  Campbell  r.  Grove,  2  Johns.  Cas.  104;  Hart  v.  Faulkener,  5  Johns.  362. 
A  positive  assertion  in  the  moving  affidavit  must,  in  order  to  be  considered 
controverted,  be  met  by  an  equally  positive  denial,  or  by  the  assertion  of 
facts  which  tend  to  disprove  the  existence  of  the  fact.  Re  Sullivan,  55  Hun, 
285;  Simmons  v.  Craig,  17  N.  Y.  Supp.  24.    And  see  title  Affidavits,  p.  11. 


COMMOIT  POEMS. XIV.    MOTIONS.  141 

as  an  excuse  for  delay  in  moving.*  But  counter-affidavits  to 
contradict  the  fact  of  merits  stated  in  the  affidavit  of  merits  are 
not  received.* 

Counter-affidavits  cannot  against  objection  be  produced  after 
the  party  offering  them  has  opened  his  case,  or  has  suffered  the 
moving  party  to  commence  his  argument;  but  the  court  may  re- 
lieve the  party  from  a  slip  in  this  respect. 

135. impeaching  affiant's  credibility.^ — The  credibility 

of  any  affidavit  may  be  impeached  by  opposing  affidavits  to  facts 
which  would  be  admissible  on  a  trial  for  the  purpose  of  impeach- 
ing the  affiant  as  a  witness.*  When  such  affidavits  are  received 
ihe  party  whose  affiant  is  impeached  should  be  allowed  opportunity 
to  produce  rebutting  affidavits.^ 

136.  Additional  affidavits  on  behalf  of  moving  party.] — If 
the  adverse  party  has  produced  no  counter-affidavits,  or  only  such 
as  go  to  negative  matter  in  the  moving  affidavits,  the  moving  party 
cannot,  against  objection,*^  produce  further  affidavits  which  have 
not  been  served.^ 

If  the  adverse  party  has  produced  counter-affidavits  setting  up 
new  matter  in  avoidance  of  matter  in  the  moving  papers,  the  mov- 
ing party  may  submit,  upon  leave  granted,  new  affidavits  rebutting 
such  new  matter*  by  denial  or  avoidance ;  but  not  new  affidavits 

2Qum  V.  Kiley,  3  Johns.  249. 

3  Hanford  v.  McNair,  2  Wend.  286 ;  Lathrop  v.  Hicks,  2  Dougl.  223,  227. 

*  Francis  v.  Church,  Clarke,  475 ;  Callen  v.  Kearny,  2  Cow.  529. 

Same  rule  as  to  person  named  as  a  newly  discovered  witri?ss  in  affidavita 
to  move  for  new  trial.  Pomroy  v.  Columbian  Ina.  Co.,  2  Cai.  259;  Williams 
i;.  Baldwin,  18  Johns.  489;  Fleming  v.  Hollenback,  7  Barb.  271,  276. 

For  somewhat  conflicting  cases  on  impeachment,  see  Ritter  v.  Stutts,  8 
Ired.  Eq.  (N.  C.)  240;  People  v.  Robertson,  26  How.  Pr.  90;  Perez  v.  State, 
10  Tex.  App.  327. 

SMerritt  v.  Baker,  11  How.  Pr.  456;  Clark  v.  Frost,  3  Cai.  125  (dictum). 
Contra,  Callen  v.  Kearny,  2  Cow.  529. 

But  a  party  cannot  indirectly  support  the  character  of  his  impeached 
aflBant  by  introducing  further  affidavits  to  prove  the  truth  of  his  affiant's 
statements,  as  this  would  violate  the  rule  that  an  affidavit  not  duly  served 
cannot  be  received  in  support  of  the  original  motion.  Clark  v.  Frost,  3  Cai. 
125. 

6  Failure  to  object  to  supplementary  affidavits  may  be  treated  by  the 
appellate  court  as  a  waiver  of  the  right  to  object. 

Kibbe  v.  Wetmore,  31  Hun,  424  (affirming  an  order  which  was  sustainable 
only  on  such  affidavits ) . 

TChapuis  V.  Long.  77  App.  Div.  272,  78  N.  Y.  Supp.  1046.  See  paragraph 
130,  supra,  and  notes. 

8  See  cases  under  next  paragraph. 

But  leave  ao  to  do  should  be  asked  and  obtained,  or  the  moving  party 
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in  support  of  his  original  application."  Opposition,  whether  by 
denial  or  by  new  matter,  does  not  entitle  him  to  bolster  up  his 
original  allegations  by  fresh  proof. 

137.  New  matter  in  avoidance.] — ISTew  matter  in  avoidance, 
proceeding  from  either  side,  may  always  be  met  by  denial  or  avoid- 
Hnce ;  ^°  bi:t  this  right  is  subject  to  the  power  of  the  court  to  refuse 
to  prolong  a  proceeding  on  motion  by  allowing  an  indefinite  series 
of  affidavits." 

138.  Oral  demurrer.] — Although  the  court  have  power  to  deny 
a  motion  on  the  ground  that  the  action  itself  is  not  sustainable, 
the  defendant  has  not  a  right  to  insist  that  such  objection  be  heard 
and  considered  on  a  mere  interlocutory  motion,^^  except  in  those 
cases  where  the  law  requires  moving  papers  to  show  the  existence 
of  a  cause  of  action. 

139.  Objection  that  party  is  in  contempt,  or  does  not  ohey 
order.] —  The  fact  that  the  moving  party  is  in  contempt  is  a  suffi- 
cient ground  for  refusing  to  hear  his  motion  in  the  same  cause 
in  which  he  committed  the  contempt,^^  if,  or  in  so  far  as,  the  motion 
invokes  the  favor  of  the  court, ■"*  or  asks  an  aggressive  proceeding 

obtains  no  right  to  submit.      See  Ferguson  v.  Commonwealth  Rubber  Co.,  4 
App.  Div.  611,  38  N.  Y.  Supp.  375. 
8  See  paragraph  130,  and  notes. 

10  Shearman  v.  Hart,  14  Abb.  Pr.  358;  Schermerhorn  v.  Van  Voast,  5  How. 
Pr.  458,  460;  Powell  v.  dark,  5  Abb.  Pr.  70  (dictum);  Jacobs  v.  Miller, 
10  Hun,  230  {dictum).  See  also  Hardt  v.  Liberty  Hill  Mining  Co.,  27  Fed. 
Rep.  789. 

If  anything  contrary  to  the  rule  above  stated  was  decided  in  Shearman  v. 
Hart  (above),  that  decision  must  be  regarded  as  in  so  far  unsound. 

11  The  moving  party  cannot,  as  matter  of  right,  submit  replying  afiBdavits. 
See  Ferguson  v.  Commonwealth  Rubber  Co.,  4  App.  Div.  611,  38  N.  Y.  Supp. 
375. 

12  Draper  v.  Heningsen,  16  How.  Pr.  281  (where  the  court  said:  "The 
principle  upon  which  it  [such  an  objection]  would  be  allowed  would  admit  a 
party  to  take  the  same  objection  upon  any  interlocutory  motion  in  the  cause, 
such  as  for  a  commission,  which  would  not  be  justifiable). 

Banks  v.  Maher,  2  Bosw.  691  (where,  overruling  such  an  objection,  the 
court  said :  "  It  cannot  be  taken  as  an  answer  to  every  motion  that  the  plain- 
tiff may  make  in  the  ordinary  course  of  proceeding  after  the  action  is  at 
issue  on  issues  of  fact.  It  is  no  answer  to  a  motion  for  a  commission  *  *  * 
or  to  any  of  the  ordinary  motions  made  in  the  progress  of  a  trial"). 

13  See  Marshall  r.  Marshall,  2  Hun,  238,  257,  4  Sup.  Ct.  (T.  &  C.)  449. 
With  the  main  point  ruled  in  this  case  compare  Van  Voorhis  v.  Brintnall, 
86  N.  Y.  18. 

14  Matter  of  O'Byrne,  55  Hun,  438,  8  N.  Y.  Supp.  676;  aff'd,  121  N.  Y. 
6/5    (motion  to  vacate  as  unauthorized  a  commitment  issued  for  refusal  to 
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against  his  adversary,  until  he  purges  himself  of  the  contempt, 
or  has  placed  himself  within  the  court's  jurisdiction.^^ 

But  he  is  entitled  to  move  to  vacate  for  irregularity  or  nullity 
the  order  or  judgment  which  he  is  charged  in  contempt  with 
disobeying;  for  if  he  is  entitled  to  have  it  set  aside  as  of  right, 
he  may  move  notwithstanding  the  charge  of  contempt.^®  And 
he  is  entitled  to  make  or  to  resist  any  motion  so  far  as  necessary 
to  protect  his  strict  legal  rights.^^ 

The  court  may  likewise  refuse  its  aid  to  a  party  guilty  of  mis- 
conduct in  not  obeying  the  orders  of  the  court  of  which  he  or  his 
attorney  has  knowledge.^* 

140.  Bight  to  open  and  close.] — The  general  rule  that  the 
moving  party  is  entitled  to  open  and  close,  is  equally  applicable 
to  a  motion  brought  on  by  order  to  show  cause,  as  to  one  brought 
on  by  notice.^* 

testify,  the  moving  party  having  left  the  State  to  avoid  arrest ) .  Wetmore 
V.  Wetmore,  29  App.  Div.  507,  44  id.  220,  162  N.  Y.  503;  Sibley  v.  Sibley, 
66  App.  Div.  552,  73  N.  Y.  Supp.  244;  Quigley  v.  Quigley,  45  Hun,  23  (motion 
to  modify  an  award  of  alimony  when  moving  party  was  in  contempt  for 
disobedience   thereof ) . 

15  Sibley  v.  Sibley,  supra. 

16  Matter  of  Steinert,  24  Hun,  246;  Spratt  i,-.  Huntington,  2  Hun,  341,  4 
Sup.  Ct.    (T.  &  C.)    551. 

17  This  is  the  modern  rule.  See  cases  cited  in  previous  notes  on  this  sub- 
ject. Brinkley  v.  Brinkley,  47  N.  Y.  40,  49,  holding  that  "  a  party  in  con- 
tempt, and  until  he  is  purged  of  it,  will  not  be  permitted  to  ask  for  the  favor 
of  the  court,  nor  to  take  any  aggressive  proceedings  against  his  adversary; 
but  that  it  is  his  right  to  take  measures  to  protect  himself  and  to  make  any 
motion  designed  to  show  that  the  order  adjudging  him  in  contempt  was 
erroneous.  He  may  move  to  discharge  the  order,  though  in  contempt  for 
not  obeying  it."  "A  party  in  contempt  is  not  deemed  by  the  courts  an  out- 
law, nor  do  courts  disregard  his  legal  rights  pending  proceedings  to  punish 
him.  The  rule  seems  to  be  that  while  in  contempt  the  ijnurts  will  not  grant 
him  any  favors,  but  will  see  that  his  legal  rights  are  protected." 

See  also  Kaehler  v.  Dobberpuhl,  56  Wis.  407;  Wilson  v.  Bates,  3  Mylne 
&  C.  197.  There  are  other  authorities,  however,  that  recognize  only  the 
right  to  apply  to  purge  the  contempt,  or  to  set  aside  the  violated  order  for 
irregularity.  See  Hazard  v.  Durant,  II  R.  I.  195,  201  (1875)  ;  Evans  v.  Van 
Hall,  Clarke,  17,  22;  Wallis  v.  Talmadge,  10  Paige,  443. 

The  court  may  overlook  or  forgive  a  technical  contempt.  Whitman  v. 
Johnson,  10  Misc.  730,  31  N.  Y.  Supp.  1009. 

18  Dudley  v.  Press  Pub.  Co.,  58  Hun,  181,  11  N.  Y.  Supp.  337  (motion  to 
vacate  order  for  plaintiff's  examination  before  trial  denied,  plaintiff  having 
absented  himself  to  avoid  service  of  the  order).  Campbell  v.  Bauland  Co., 
41  App.  Div.  474,  58  N.  Y.  Supp.  984  (motion  to  vacate  order  for  plaintiff's 
physical  examination  denied,  under  similar  circumstances),  s.  p..  Farmers' 
Nat.  Bank  v.  Underwood,  90  Hun,  342,  35  N.Y.  Supp.  693;  Boeck  v.  Smith, 
85  App.  Div.  575,  83  N.  Y.   Supp.  428. 

19  N.  Y.  &  Harlem  Ry.  Co.  v.  Major,  1  Hilt.    (N.  Y.)   562. 
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141.  Amending  moving  papers.] —  The  court  or  judge  has 
power,  on  a  contested  motion,  to  amend  the  notice  of  motion  or 
order  to  show  cause,  provided  that  if  it  be  amended  in  any  re- 
spect which  would  operate  to  deprive  the  party  moved  against 
of  due  notice,  either  of  the  relief  sought,  or  the  facts  alleged  as 
the  ground  thereof,  an  adjournment  equivalent  to  notice  should 
be  given,  or  an  order  to  show  cause  made  anew.^° 

The  general  rules  as  to  amending  have  already  been  stated.^^ 

142.  Striking  out  from  papers.} — The  court  may  on  applica- 
tion of  either  party,  or  of  ita  own  motion,^^  order  scandalous  or 
impertinent  matter  to  be  expunged  from  a  paper  read  on  a  mo- 
tion; ^^  or  may  direct  the  paper  containing  such  matter  to  be  sup- 
pressed.^ In  either  case  the  court  may  charge  the  attorney  or 
party  presenting  it  with  costs.^^ 

Such  application  may  be  made  immediately  upon  the  offer  to 
I'ead  the  objectionable  matter,  without  previous  notice  of  intention. 
It  is  not  waived  by  being  delayed  until  then.*® 

143  Marking  papers  used.} — Upon  settlement  of  or  appeal 
from  an  order,  controversy  may  arise  as  to  whether  a  particular 
paper  was  before  the  court  on  the  motion.  Hence  it  is  a  con- 
venient safeguard  to  have  the  papers  used  marked  by  the  judge.^ 

20  This  ought  not  to  be  done  except  in  furtherance  of  justice,  and  where 
it  may  save  the  time  of  the  court,  rather  than  turn  the  party  over  to  a  fresh 
motion. 

21  Page  20  of  this  volume. 

22  People  ex  rel.  Allen  v.  Murray,  22  N.  Y.  Supp.  1051,  23  Civ.  Pro.  Rep.  53. 

23  Armstrong  v.  Phillips,  60  Hun,  243,  14  N.  Y.  Supp.  582 ;  Powell  v.  Kane, 
5  Paige,  265;  Re  Miller  (Chan.  Div.  1884),  51  Law  Times  Rep.  (N.  S.)  853. 
See  also  p.  60  of  this  volume  and  cases  cited. 

24  0pdyke  v.  Marble,  18  Abb.  Pr.  375,  afJ'g  id.  266. 

25  Id.  Generally  the  attorney,  for  he  ought  to  see  that  the  papers  he  usea 
are  not  scandalous.      McVey  v.  Cantrell,  8  Hun,  522. 

26  0pdyke  v.  Marble  (above),  where  it  was  said  to  be  the  better  practice 
not  to  move  until  an  offer  to  read ;  but  see  p.  60  of  this  volume. 

27  In  Pieper  v.  Centinela  Land  Co.,  56  Cal.  173,  it  was  held  that  the  cer- 
tiiieate  of  a  judge  of  the  trial  court  appearing  in  the  transcript  of  the  record 
of  the  cause  was  a  sufficient  identification  of  the  papers  used  on  the  hearing 
of  a  motion.  The  court  said:  "  The  statute  (i.  e.,  §  951,  Code  Civ.  Pro.)  pre- 
scribes no  mode  by  which  it  shall  be  made  to  appear  to  this  court  on  appeal 
what  papers  were  used  on  the  hearing  of  such  a  motion  as  the  one  before  us. 
Under  such  circumstances  this  court  has  the  power  to  prescribe  by  a  rule 
how  such  papers  can  be  brought  before  it  on  appeal.  This  it  can  do  in  order 
to  make  effectual  the  appeal  given  by  law.  As  it  has  such  right  to  make 
a  rule  in  advance,  it  has  a  like  power  to  ratify  and  adopt  the  mode  followed 
in  this  case.  We  shall  consider  the  papers  named  in  the  judge's  certificate 
as  properly  before  us."      See  also  Schammel  v-  Schammel,  70  Cal.  72. 
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They  may  be  marked  by  the  clerk  for  this  purpose  if  a  statute, 
rule  of  court,  or  settled  practice  give  him  authority  to  certify  to 
the  fact.  In  some  jurisdictions  this  is  essential.^*  In  New  York 
the  order  recites  all  papers  read  on  the  motion.^" 

The  fact  that  a  paper  which  has  no  official  sanction  from  the 
court,  such  as  an  affidavit,  was  filed,  is  not  alone  enough  to  show 
that  it  was  used,  for  the  purpose  of  bringing  it  before  the  appellate 
tribunal.*" 

144.  Filing  the  papers.]  —  The  filing  of  motion  papers  is  not 
necessary  except  upon  entering  an  order,  unless  required  by  special 
rule  or  statute ;  and  therefore  may  be  more  conveniently  considered 
in  connection  with  Okdees.^^ 


VI.    Rules  of  Decision. 

145.  Default.] — The  court  should  deny  a  motion  which  is 
not  opposed,  if  a  defect  in  the  notice  or  in  the  proof  of  service 
is  apparent. 

146.  Decision,  on  what  papers.] — A  motion  is  to  be  decided 
on  the  facts  as  presented  at  the  hearing.  The  court  is  not  called 
on  to  take  notice  of  papers  subsequently  filed.'^^ 

28  Walsh  V.  Hutchings,  60  Cal.  228,  2  Barb.  Ch.  Pr.  606;  Borkheim  v. 
N.  B.,  etc.,  Ins.  Co.,  38  Cal.  623. 

Mr.  Hayne  expresses  the  opinion  that  the  judge  may  do  this,  afterward, 
nunc  pro  tunc,  if  his  recollection  serves  to  identify  the  paper.  Hayne's  New 
Tr.  &  App.,  §  264. 

29  See  Orders,  post.  Farmers'  Nat.  Bank  v.  Underwood,  12  App.  Div.  269, 
42  N.  y.  Supp.  500. 

30  Williams  v.  Southern  Pac.  By.  Co.  (Cal.  1885),.  9  Pao.  Rep.  152,  154 
{dictum),  holding  it  otherwise  of  a  statement  settled  and  certified  by  the  court, 
and  by  the  clerk  as  part  of  the  record). 

There  are  two  methods  of  getting  motion  papers  on  the  record  for  the 
purpose  of  facilitating  appeal,  and  attention  to  the  distinction  is  necessary 
to  intelligent  application  of  the  reported  cases.  In  some  jurisdictions,  as 
in  New  York,  the  entry  of  the  order,  and  the  filing  of  the  motion  papers 
referred  to  in  it,  serve  this  purpose;  and  no  exceptions  are  necessary  or 
proper.  In  some  other  jurisdictions  the  order  must  be  accompanied  by  or 
included  in  a  bill  of  exceptions  to  raise  a  question  for  the  appellate  court. 

31  Par.  65,  under  Orders,  Article  XVI  of  this  chapter,  at  page  240. 

32  Jacoby  v.  Mitchell,  19  Neb.  937,  26  N.  W.  Rep.  255.  See  Ferguson  v.  Com- 
monwealth Rubber  Co.,  4  App.  Div.  611,  38  N.  Y.  Supp.  375. 

Where  a  motion  is  denied  with  leave  to  renew,  and  before  the  second 
hearing  a  repealing  statute  is  enacted,  which  alters  the  law  upon  which  the 
former  motion  was  based,  the  later  motion  is  to  be  governed  by  the  statute 
in  force  when  it  is  made,  the  same  as  if  it  were  the  first  motion  of  its  kind; 
and  the  leave  to  renew  does  not  confer  a  right  which  is  vested,  in  such  a 

10 
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147.  Burden  of  proof.] — The  burden  of  proof  lies  upon  the 
■party  holding  the  affirmative,  as  to  each  issue  made  upon  the  mo- 
tion. If  the  party  opposing  the  motion  admits  the  essential  al- 
legations in  the  affidavits  upon  which  it  is  founded,  but  sets  up 
in  his  opposing  affidavits  new  matter  in  avoidance,  the  burden  of 
jiroof  devolves  upon  him.^^ 

On  a  contested  motion,  statements  in  the  moving  papers,  though 
made  on  information  and  belief,  are  sufficient  to  put  the  adverse 
party  to  a  denial  by  affidavit;  and  on  failure  to  deny  they  may 
be  taken  to  be  true.^* 

148.  Tacit  admissions.] — "When  the  affidavits  omit  to  state 
what  ought  to  be  alleged  in  support  of  a  motion,  the  court  may 
properly  presume  that  it  could  not  be  truthfully  alleged.^® 

149.  Hearsay  evidence.] — A  material  allegation  sworn  to  on 
information  and  belief  may  be  supported  by  unsworn  communi- 
cations from  a  person  whose  affidavit  would  be  proper  evidence 
did  not  circumstances  of  time  or  distance  preclude  obtaining  it, 
where  the  object  is  a  provisional  or  incidental  remedy  which  does 
not  conclude  either  party.^® 

150.  Oral  to  qualify  written.] — The  familiar  restrictions  on 
the  admissibility  of  oral  evidence  to  qualify  a  writing,  are  to  be 

sense  as  to  escape  the  effect  of  the  subsequent  statute.      People  v.  Cohocton 
Stone  Road,  25  Hun,  13 ;  cf.  44  Hun,  590. 

33  Shearman  v.  Hart,  14  Abb.  Pr.  358  (so  held  granting  the  motion  for  an 
injunction  because  of  failure  of  defendant  to  prove  his  new  matter,  it  being 
explicitly  contradicted  by  plaintiff's  affidavit  made  at  the  hearing  on  purpose 
to  meet  the  new  matter). 

A  motion  to  set  aside  a  proceeding  in  an  action  within  the  cognizance  of  a 
court  of  general  jurisdiction  for  irregularity  or  defect  not  apparent  on  the 
face  of  the  proceeding,  may  be  denied  on  the  moving  papers,  unless  by  affi- 
davit or  otherwise  they  create  such  a  presumption  of  the  existence  of  the 
alleged  irregularity  as  will  cast  upon  the  other  party  the  burden  of  proving 
regularity.  Park  v.  Park,  80  N.  Y.  156,  aff'g  18  Hun,  466  (proceedings  tor 
contempt). 

34  Union  Bank  v.  Mott.  9  Abb.  Pr.  106,  17  How.'  Pr.  353;  Commis- 
sioners of  Excise  !'.  Purdy,  13  Abb.  Pr.  434,  36  Barb.  266,  22  How.  Pr.  506. 

35  Roosevelt  v.  Dean,  3  Cai.  105,  Col.  &  C.  Gas.  460. 

A  motion  to  vacate  on  the  papers  upon  which  the  order  was  made  concedes 
the  truth  of  the  statements  contained  therein.  Ross  v.  Wigg,  34  Hun,  192, 
6  Civ.  Pro.  Rep.  263. 

36Merritt  v.  Thompson,  3  E.  D.  Smith,  283  (where  a  letter  from  a  third 
person  was  received  as  evidence  to  sustain  an  injunction).  See  article  on 
Affidavits,  supra. 
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applied  upon  motions,^''  so  as  to  preclude  a  writing,  or  an  affida- 
vit to  the  contents  of  a  writing,  from  being  deemed  qualified  by 
statements  in  an  affidavit  of  an  inconsistent  oral  agreement  or 
icommunication,  to  the  same  extent  as  upon  a  trial  at  law;  but 
the  latter  affidavit  is  not  on  that  account  necessarily  inadmissible. 

151.  Judge's  recollection.] —  The  judge  may  act  on  his  own 
recollection  where  the  matter  in  controversy  is  what  took  place 
before  himself  on  a  former  motion  in  the  cause,  if  the  minutes  or 
other  record  do  not  conclude  the  question.^* 

152.  Technical  irregularities.] —  To  set  aside  proceedings 
bolely  for  technical  irregularity,  a  clear  case  must  be  shown,*^ 
and  the  moving  party  should  be  held  to  strict  regularity  in  his 
motion.** 

A  motion  founded  solely  on  a  technical  objection  should  be 
denied,  if  the  defect  be  amendable  and  is  removed  before  the 
hearing;  but  if  the  motion  is  one  that  ought  otherwise  to  have 
been  sustained,  the  denial  should  be  without  costs.** 

153.  Prejudging  merits  of  action. —  Unconstitutionality  of 
statute.] —  A  motion  should  not  be  granted  as  an  indirect  method 
of  determining  or  prejudging  an  issue  on  the  pleadings,  whether 
of  fact  or  law,  if  the  issue  be  a  proper  one  for  trial ;  *^  except  when 
necessary  for  the  purpose  of  a  provisional  remedy,  or  to  deter- 
mine a  question  of  law  as  to  the  jurisdiction  of  the  court. 

Questions  of  law  or  of  fact  fundamental  to  the  merits  of  the 
action  should  not  be  determined  on  motion  as  a  mode  of  precluding 
or  dispensing  with  formal  trial,  nor  even  for  the  purpose  of  deny- 

37Peet  V.  Cowenhoven,   14  Abb.  Pr.  56. 

38  See,  for  instance,  Elliott  v.  Plattor,  43  Ohio  St.  198,  1  West.  Rep.  25, 
27;  Grossman  v.  Supreme  Lodge,  5  N.  Y.  Supp.  122.  Where,  however,  it 
appears  that  the  judge  was  under  a  misapprehension,  the  Appellate  Division 
may  disregard  his  statement.  See  Farmers'  Nat.  Bank  v.  Underwood,  12 
App.  Div.  269,  42  N.  Y.  Supp.  500. 

39  Potter  V.  Tuttle,  2  Wend.  254. 

*0  Hawley  v.  Donnelly,  8  Paige,  415 ;  Sawyer  v.  Sehoonmaker,  8  How.  Pr. 
198  (where  a  motion  to  set"  aside  a  pleading  because  not  folioed  was  denied 
with  costs  because  the  two  affidavits  on  which  the  motion  was  made  were 
not  folioed). 

«N.  Y.,  Lake  Erie,  etc.,  Ry.  Co.  v.  Carhart,  36  Hun,  288  (holding  it  error 
to  impose  costs  on  the  moving  party  upon  denying  his  motion). 

See  paragraph  114,  supra,  as  to  countermanding  notice,  when  object  of  mo- 
tion has  been  attained.  , 

■12 Paragraph  16  (above),  and  Stay  or  Peoceidings. 
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ing  an  application  incidental  to  the  course  of  the  action.**  The 
court  or  judge  should  usually  avoid  passing  on  the  merits  when 
the  action  is  brought  up  only  on  motion. 

And  in  those  cases  where  a  motion  necessarily  involves  the 
merits  (as  is  often  the  case  on  motion  for  a  preliminary  injunc- 
tion, or  motion  for  judgment  on  the  pleadings),  the  court  at 
Special  Term  should  not  determine  the  unconstitutionality  of  a 
statute.** 

154.  Requiring  new  action.]  — Where  material  questions  of 
fact  are  presented  on  seriously  conflicting  evidence,  and  the  relief 
sought  by  the  motion  could  be  appropriately  granted  in  a  new 
action  brought  for  the  purpose,  in  which  those  questions  would 
be  determined,  not  on  ex  parte  affidavits,  but  by  common  law  evi- 
dence taken  on  a  trial,  the  court  has  a  discretionary  power  to 
deny  the  motion  and  leave  the  party  to  his  remedy  by  a  fresh 
action,  even  though  the  necessary  parties  are  already  before  the 
court;  and  this  should  be  done  where  the  motion  is  beyond  the 
ordinary  course  of  interlocutory  proceedings,  and  granting  it 
would  determine  the  substantial  rights  of  the  parties  without  trial. 

This  question  usually  arises  on  motions  to  set  aside  stipula- 
tions,*^ discharges,*®  releases,*^  etc.,  that  apparently  bar  the  pro- 
gress of  an  action.  But  the  principle  is  equally  applicable  to 
motions  after  judgment  to  set  aside  the  judgment  itself,**  or  pro- 
ceedings had  under  it.*^ 


'&" 


155.  Another  action  pending.] — The  pendency  of  another  action 
in  which  the  relief  sought  by  the  motion  can  be  administered, 
does  not  as  matter  of  law  entitle  the  party  moved  against  to  a 
denial  of  the  motion,  unless  the  other  action  is  shown  to  be  in  an- 
other court  having  exclusive  jurisdiction.^"    But  the  court  should 

•43McGuiii  V.  Cace,  9  Abb.  Pr.  160;  and  see  paragraph  16,  supra. 

44  Brien  v.  Clay,  1  E.  D.  Smith,  649 ;  People  v.  Tweed,  63  N.  Y.  202,  50 
How.  Pr.  26;  Havemeyer  v.  Ingersoll,  12  Abb.  Pr.   (N.  S.)   301. 

45  Hill  V.  Hermans,  59  N.  Y.  396;  Mut.  Life  Ins.  Co.  v.  O'Donnell,  146 
N.  Y.  275. 

46  Phillips  V.  Wicks,  38  N.  Y.  Super.  Ct.  74;  Union  Surety  Co.  v.  Sire, 
34  Misc.  221,   68   N".  Y.   Supp.   942. 

47  Remain  v.  Garth,  5  Supm.  Ct.   (T.  &  C.)   361. 

48  Marvin  v.  Marvin,  1  Abb.  N.  C.  372. 

40Haekley  v.  Draper,  60  N.  Y.  88,  aff'g  2  Hun,  523,  4  Supm.  Ct.  (T.  &  C) 
614    (receiver's  sale).      Union   Surety  Co.   v.   Sire,  supra. 

50  See  Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  102  N.  Y.  464,  5  East. 
Rep.  55 1;  Oneida  Bank  v.  Bonney,  101  N.  Y.  173;  s.  c,  sub  nom.  Oneid» 
Bank  v.  Herrenden,  4  N.  E.  Rep.  332. 
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in  the  exercise  of  a  sound  discretion  deny  a  motion  which  the 
pendency  of  such  an  action  renders  unnecessary.^^ 

156.  Former  order  not  res  adjudicata.] — The  decision  of  a 
former  contested  motion,  though  unqualified,  is  not  res  adjudi- 
cata, in  the  sense  in  which  a  judgment  is,^^  at  least  unless  it  was 
made  on  a  reference,  or  after  the  trial  of  issues,  where  full  proofs 
were  taken,  and  the  order  thereon  was  not  discretionary ;  ^*  or, 
where  the  order  decisively  and  conclusively  fixes  the  rights  of  the 
parties  by  the  determination  of  an  issue  which  ripens,  or  may 
ripen  into  a  judgment.^* 

But  as  a  rule  of  practice,  to  prevent  confusion,  the  unquali- 
fied decision  of  a  contested  motion  heard  on  affidavits  is  suffi- 
cient reason  for  denying  a  new  motion  in  the  same  action,  and 
between  the  same  parties,  on  the  same  or  substantially  the  same 
facts,  and  involving  any  of.  the  same  relief. ^^  It  does  not,  how- 
ever, bar  a  new  motion  on  new  facts,^^  nor  does  it  bar  an  ac- 
tion." 

The  decision  of  a  motion  in  one  action  may  be  regarded  as 
ground  for  denying  a  similar  motion  on  the  same  facts  in  an- 

51  The  fact  that  the  same  matter  is  pending  between  the  parties  in  chan- 
cery, is  a  reason  for  refusing  to  entertain  a  motion,  particularly  where  a 
feigned  issue  will  be  necessary.      McLaren  v.  McLaren,  6  Wend.  537. 

52  Riggs  V.  Pursell,  74  N.  Y.  370,  378 ;  Button  v.  Smith,  10  App.  Div.  566, 
42  N.  Y.  Supp.  81. 

53Dwight  V.  St.  John,  25  N.  Y.  203  (reference  and  oral  proof).  ,  In  Button 
V.  Smith,  10  App.  Biv.  566,  42  N.  Y.  Supp.  81,  the  court  considered  that  the 
decision  in  Dwight  v.  St.  John,  supra,  had  been  much  limited,  and  would  not 
apply  to  any  motion,  the  decision  of  which  rested  in  the  court's  discretion. 
See  also  Aldridge  v.  Walker,  73  Hun,  281,  26  N.  Y.  Supp.  296;  Matter  of 
Randell,  87  App.  Biv.  245,  84  N.  Y.  Supp.  294;  Everett  v.  Everett,  180  N.  Y. 
452. 

54  See  Webb  v.  Buckalew,  82  N.  Y.  555;  Matter  of  Gall,  40  App.  Biv.  114, 
57  N.  Y.  Supp.  835 ;  Williams  v.  Barkley,  165  N.  Y.  48. 

65Floersheim  v.  Musical  Courier  Co.,  103  App.  Biv.  386,  93  N.  Y.  Supp. 
41;  Matter  of  Treadwell,  85  App.  Biv.  570,  83  N.  Y.  Supp.  241,  where  the 
court  say :  Orders  "  are  so  far  final  and  conclusive  that  when  they  are  sought 
to  be  disturbed  it  must  be  upon  new  facts,  or  matters  outside  of  the  scope 
of  the  issues  presented  or  litigated,  or  which  might  have  been,  and  it  should 
appear  that  in  some  form  the  rights  of  a.^  particular  party  has  been 
prejudiced." 

An  order  striking  out  a  paragraph  in  an  answer,  not  appealed  from,  is 
conclusive  on  a  motion  to  strike  out  a  similar  paragraph  in  an  amended 
answer.  Peaslee  v.  Peaslee,  2  Misc.  573,  22  N.  Y.  Supp.  527;  s.  p.,  Oppen- 
heim  v.  Lewis,  20  App.  Biv.  322,  46  N.  Y.  Supp.  765. 

See  also  paragraph  172   (below)  as  to  Renewals. 

56  See  paragraph  174  {below). 

57  Button  V.  Smith,  10  App.  Biv.  566,  42  N.  Y.  Supp.  81;  Blank  v.  Blank, 
107  N.  Y.  91;  Monroe  v.  Monroe,  50  N.  Y.  St.  Rep.  237,  21  N.  Y.  Supp.  655; 
Dickenson  v.  Gilliland,  1  Cow.  481,  495. 
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other  action  between  the  same  parties,  if  the  repetition  may  be 
deemed  vexatious.^* 

The  denial  of  an  irregular  motion,  because  not  made  before 
the  proper  court  or  judge,  is  no  bar  to  a  subsequent  regular  mo- 
tion for  the  same  relief ;  ^®  but  it  is  the  safer  practice  to  have  the 
order  of  denial  qualified  by  saying  that  it  is  without  prejudice 
to  a  new  motion. 

157.  Irregularity  not  specified.'] — It  is  error  to  grant  a  mo- 
tion for  irregularity  not  specified;  ^  but  the  denial  of  such  a 
motion  may  be  without  prejudice  to  renewal ;  ^^  or,  if  the  omis- 
sion has  not  misled,  the  court  may  allow  the  notice  or  order  to 
show  cause  to  be  amended,  and  require  the  party  moved  against 
to  show  cause,  even  instanter.^^ 

158.  Unnecessary  motions.] — A  motion  which  is  wholly  un- 
necessary, as  for  instance  for  leave  to  do  an  act  which  the  party 
has  full  right  to  do  without  leave,  may  be  denied ;  ^  but  where 
this  is  done  the  ground  of  denial  should  appear  in  the  order. 

A  motion  which  was  not  necessary  as  matter  of  strict  legal 
right,  as  for  instance  to  compel  the  reception  of  a  pleading  which 
has  been  duly  served  and  returned,  should  not  be  denied  if  the 
attorney  by  omitting  to  make  it  would  have  enabled  his  adversary 
to  claim  even  unsuccessfully  a  default  or  other  advantage  which 
would  have  required  an  application  to  the  court  to  get  rid  of."* 

A  motion  to  vacate  a  proceeding  on  the  records  of  the  court 
should  not  be  denied  merely  on  the  ground  that  the  proceeding 

58  Schlemmer  v.  Myerstein,  19  How.  Pr.  412. 

59Mjorrison  v.  Morrison,  16  Hun,  507;  Spelman  v.  Terry,  74  N.  Y.  448; 
Carter  v.  Beekwith,'  128  N.  Y.  312;  People  ex  rel.  Warschauer  v.  Dalton, 
29  Misc.  154,  60  N.  Y.  Supp.  876,  aflf'd  52  App.  Div.  626. 

80  See  paragraph  96,  supra;  Barker  T.  Cooke,  16  Abb.  Pr.  83,  40  Barb. 
254,  25  How.  Pr.  190;  Sniff  en  v.  Peck,  6  Civ.  Pro.  Rep.  (Browne)   188. 

Even  though  there  be  no  answering  affidavits.  Montrait  v.  Hutchins,  49 
How.  Pr.  105. 

But  it  is  not  error  to  grant  such  a  motion  if  the  irregularity  was  specified 
in  the  moving  papers  (as  in  an  affidavit,  though  not  in  the  notice),  and  was 
met  by  counter-affidavits,  and  was  discussed  at  the  hearing  of  the  motioD. 
Livermore  v.  Bainbridge,  14  Abb.  Pr.    (N.  S.)    227. 

eiMaeomber  v.  Mayor,  etc.,  of  N.  Y.,  17  Abb.  Pr.  35;  Livermore  v.  Bain- 
bridge (ahove).     See  paragraph  173   (lelow) . 

62  Miller  v.  Kent,  59  How.  Pr.  321. 

63  Contra,  Benjamin  v.  Murray,  28  How.  Pr.   193. 

64  Fredericks  v.  Taylor,  52  N.  Y.  596,  14  Abb.  Pr  (N  S.)  77;  Pattison  »• 
O'Connor,  23  Hun,  307. 
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sought  to  be  vacated  is  void,  and  the  party  therefore  might  dis- 
regard it.^ 

159.  Effect  of  prayer  for  general  relief  on  contested  motions. 
—  Power  of  court.'] — Under  the  general  prayer  for  "other  and 
further  relief,"  in  the  notice  of  motion,  the  court  has  power  to  give 
such  relief,  against  those  appearing  and  opposing  the  motion,  as 
the  facts  disclosed  by  the  moving  papers,  and  fairly  substanti- 
ated, entitle  the  moving  party  to  have  under  all  the  circum- 
stances of  the  case,®^  subject,  however,  to  the  rule  that  relief  on 
the  ground  of  an  irregularity  not  specified  in  the  notice  should 
not  be  granted,  and  that  the  relief  granted  should  be  allied  to 
what  is  asked  for.*^ 

But  whether  this  power  shall  be  exercised,  is  in  the  discre- 
tion of  the  court  or  judge;  a  discretion  which,  when  exercised 
at  Special  Term,  or  by  a  judge  out  of  court,  may  usually  be  re- 
viewed at  Appellate  Division,  but  which  cannot  be  reviewed  in  the 
Court  of  Appeals,  even  on  the  ground  of  abuse.®* 

160. principles  governing  discretion.'] — The  chief  rules 

which  ought  to  guide  the  exercise  of  this  discretion,  where  the 
moving  papers  clearly  showed  the  grounds  for  relief,  and  the 
adverse  party  appeared  and  has  had  full  opportunity  of  opposi- 
tion, are  as  follows: 

The  general  prayer  will  avail  — 

1.  If  the  moving  attorney  has  merely  mistaken  the  form  of 
the  remedy,  and  that  which  is  desired  under  the  general  prayer  , 
is  not  substantially  more  unfavorable  to  the  adverse  party  than 
that  which  he  was  warned  in  the  notice  would  be  asked,  as  where 
be  moves  to  set  aside  the  summons  because  the  complaint  departed 
from  it,  instead  of  asking  that  the  complaint  be  set  aside  for  such 
departure;  ®® 

«5See  Kamp  v.  Kamp,  59  N.  Y.  212;  Matter  of  Niagara  Falls,  etc.,  Co.,  121 
id.  319;  Hughes  v.  Cuming,  165  id.  91;  Erisman  v.  Pidcock,  62  How.  Pr.  327, 
and  see  paragraph  17   (above). 

«6Van  Slyke  v.  Hyatt,  46  N.  Y.  259  (dictum)  ;  Matter  of  Rhinebeck,  etc., 
E.  Co.,  67  N.  Y.  242,  afT'g  8  Hun,  34;  King  v.  Barnes,  51  Hun,  550,  4  N.  Y. 
Supp.  247;  Martin  v.  Kanouse,  2  Abb.  Pr.  390;  Bissell  v.  N.  Y.  C.  etc., 
R.  Co.,  67  Barb.  385;  Schultheis  v.  Mclnerny,  27  Abb.  N.  C.  193,  13  N.  Y.  Supp. 
684;  McKesson  v.  Russian  Co.,  27  Misc.  96,  57  N.  Y.  Supp.  579. 

67  Matter  of  Weeks  v.  Coe,  111  App.  Div.  337;  Boston  Nat.  Bank  v.  Armour, 
50  Hun,  176,  3  N.  Y.  Supp.  22. 

68  Van  Slyke  v.  Hyatt,  46  N.  Y.  259,  and  kindred  cases,  are  superseded. 
69Boington  v.  Lapham,  14  How.  Pr.  360. 

s.  p.,  where  the  notice  of  motion  asked  that  proceedings  of  a  defendant  in 
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2.  Where  the  moving  attorney  has  specified  in  his  notice  the 
end,  but  not  the  necessary  means  or  intermediate  steps/"  as  where 
he  moves  for  judgment  on  the  pleadings,  but  has  not  mentioned 
the  striking  out  of  an  answer,  which  may  be  necessary  to  that 
result,'^^  or  moves  to  add  a  party,  but  has  not  mentioned  the  neces- 
sary amendment  of  the  record/^  But  the  omission  to  ask  leave 
to  renew,  on  renewing  a  motion,  is  an  exception  to  this  rule. 

3.  Where  he  has  specified  the  essential  relief,  but  not  added 
a  legal  consequence  necessarily  incidental  thereto^* 

tort  who  had  appeared  as  if  adult  and  proved  his  infancy  on  the  trial  and 
prevailed,  be  amended  by  appointment  of  guardian  ad  litem,  etc.,  nunc  pro 
tunc,  instead  of  asking  that  his  appearance  and  answer  be  struck  out  and 
subsequent  proceedings  vacated.     Boylen  v.  McAvoy,  29  How.  Pr.  278. 

So,  under  notice  of  motion  to  quash  a  writ,  and  for  general  relief,  the  writ 
may  be  superseded.  Ferguson  v.  Jones,  12  Wend.  241;  Stearns  v.  Kenyon, 
5  Hill,  519. 

So,  under  notice  of  motion  to  admit  the  landlord  as  defendant  in  ejectment, 
and  for  general  relief,  he  may  be  admitted  to  defend  jointly  with  the  tenant. 
Jackson  v.  Stiles,  1  Cow.  134. 

So,  under  a  notice  of  motion  to  set  aside  a  referee's  report  as  lacking  spe- 
cific findings,  and  for  general  relief,  the  report  may  be  referred  back  for  cor- 
rection. Van  Slyke  v.  Hyatt,  46  N.  Y.  259 ;  Schultheis  r.  Mclnerny,  27  Abb. 
N.  C.  193,  13  N.  Y.  Supp.  684.  .  • 

Under  a  motion  to  vacate  and  set  aside  an  order,  and  for  general  relief, 
the  order  may  be  modified.     Ives  v.  Ives,  80  Hun,  136,  29  N.  Y.  Supp.  1053. 

Under  a  notice  of  motion  to  compel  defendant  to  accept  service  of  the  com- 
plaint, or  for  such  other  relief  as  the  court  might  grant,  an(  order  may  be 
made  to  open  plaintiff's  default  in  service  thereof  and  granting  leave  to  serve 
the  complaint.     Smith  v.  Gourand,  76  Hun,  343,  27  N.  Y.  Supp.  717. 

So,  under  notice  of  motion  to  strike  out  part  of  an  answer  as  sham,  and 
for  judgment  on  account  of  the  frivolousness  of  the  remainder  and  for  gen- 
eral relief,  the  court  (under  Code  Pro.,  §  244,  corresponding  to  Code  Civ. 
Pro.,  §  511,  which  contains  some  additions),  directed  defendant  to  satisfy  to 
plaintiff  the  amounts  admitted  by  the  answer.  Fosdick  v.  Groff,  22  How.  Pr. 
158.     But  this  is  perhaps  an  extreme  case. 

So,  under  a  notice  of  motion  to  strike  out  a  pleading,  error  in  mentioning 
as  the  section  of  the  Code  relied  on,  the  section  that  relates  to  making  more 
definite  and  certain,  may  be  disregarded.     Blake  v  Eldred,  18  How.  Pr.  240. 

So,  where  an  answer  contained  two  defenses,  and  plaintiff  moved  for  judg- 
ment for  frivolousness  of  the  answer;  and  one  defense  was  held  good  and  the 
other  frivolous  —  held,  that  the  latter  defense  might  be  stricken  out  under  the 
general  prayer.  Hecker  v.  Mitchell,  5  Abb.  Pr.  453.  (But  under  more  recent 
practice,  the  motion  would  be  denied  and  the  plaintiff  left  to  his  demurrer 
to  the  insufficient  defense.) 

So,  under  a  notice  to  set  aside  a  judgment  for  irregularity  in  adjusting 
costs  without  notice,  the  court  may  direct  the  judgment  to  be  amended. 
Potter  V.  Smith,  9  How.  Pr.  262;  Tracy  v.  Humphrey,  1  Code  Rep.  (N.  S.) 
197;  McLean  v.  Hoyt,  56  How.  Pr.  351. 

70  Thus,  under  a  notice  of  motion  to  set  aside  a  judgment  and  let  defendant 
in  to  defend,  it  is  error  to  refuse  to  open  the  default  as  well  as  the  judgment 
merely  because  the  notice  did  not  say  default.  Beatty  v.  O'Connor,  106  Ind. 
81,  5  N.  E.  Rep.  881. 

TlKreitz  v.  Frost,  5  Abb.  Pr.    (N.  S.)   277. 

72  Walkenshaw  v.  Perzel,  7  Robt.  606,  32  How.  Pr.  310. 

73  Thus,  under  a  notice  of  motion  to  set  aside  taxation  oi  costs,  the  court 
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4.  If  he  has  asked  more  than  he  is  entitled  to,  the  part  he  is 
entitled  to  may  be  granted.^* 

5.  If  the  relief  granted  be  qualified  by  reserving  a  right  to 
the  adverse  party,  as  for  instance  giving  him  leave  to  proceed 
anew  after  judgment  set  aside,  co-relative  relief  may  be  given 
to  the  moving  party,  as  for  instance  to  appear  and  demand  a  copy 
of  the  complaint ■'^  The  moving  party,  if  he  has  asked  for  general 
relief,  ought  not  to  be  put  to  a  fresh  motion  even  for  distinct 
relief,  which  he  ought  to  have  if  the  granting  of  his  specific  prayer 
be  qualified. 

6.  The  fact  that  the  notice  does  not  ask  for  costs,  does  not 
make  it  error  to  grant  thean,  if  the  motion  is  opposed ;  '^  but  they 
may  be  refused  on  this  ground.''^ 

On  the  other  hand,  a  substantially  different  relief,  essentially 
more  unfavorable  to  the  adverse  party,  though  it  might  have  been 
moved  for  on  the  same  facts,  should  not  usually  be  granted.  Thus 
under  a  notice  of  motion  to  stay  execution  and  for  general  relief, 
execution  should  not  be  vacated.'^*  ' 

may  set  aside  the  judgment  for  costs  entered  upon  the  taxation.  Jones  v. 
Cook,  11  Hun,  230.  (It  may  be  inf erred , from  the  language  of  the  court  In 
this  case  that  there  was  a  prayer  for  general  relief,  though  the  fact  is  not 
stated.) 

Headings  v.  Gavette,  86  App.  Div.  592,  83  N.  Y.  Supp.  1017.  (Motion  to 
vacate  judgment  and  for  leave  to  serve  appearance;  order  granted  allowing 
defendant  to  serve  his  appearance,  that  defendant  have  twenty  days  to  serve 
his  answer,  that  the  judgment  stand  as  security,  but  that  all  proceedings 
thereunder  be  stayed  until  after  trial.     Held,  proper.) 

74  Thus  on  a  notice  of  motion  to  set  aside  the  proceedings,  including  sum- 
mons and  complaint,  on  the  ground  of  a  variance  between  the  two,  and  for 
general  relief,  the  complaint  may  be  set  aside.  Ridder  v.  Whitloek,  12  How. 
Pr.  208;  Zacharias  v.  French,  10  Misc.  202,  30  N.  Y.  Supp.  945.  Compare 
White  V.  Allen,  3  Oreg.  103. 

So,  under  a  notice  of  motion  to  set  aside  a  judgment  and  for  general  relief, 
it  may  be  ordered  that  if  plaintiff  does  not  stipulate  *  ^aive  part  of  the  re- 
covery, and  enforce  it  only  for  what  he  is  entitled  t(  "t  shall  be  set  aside. 
Bissell  V.  N.  Y.  C.  R.  R.  Co.,  67  Barb.  385. 

75  Ward  V.  Sands,  10  Abb.  N.  C.  60. 

76  Jones  V.  Cook,  11  Hun,  230. 

77  Common  practice.     See  also  paragraph   165    {below). 

78  Under  an  order  to  show  cause  why  security  for  costs  should  not  be  or- 
dered, an  order  dismissing  the  complaint  is  improperly  granted.  Requard  v. 
Theiss,  19  Misc.  480,  43  N.  Y.  Supp.  1066.  So  under  a  motion  for  an  order 
correcting  a  date  in  an  original  complaint  so  as  to  make  it  conform  to  the 
copy  served,  and  for  other  relief,  it  would  be  improper  to  grant  an  order  strik- 
ing out  the  complaint  or  setting  aside  its  service.  The  court  say :  "  Under  a 
general  prayer  for  relief  upon  a  motion,  every  possible  relief  should  not  be 
granted,  but  it  should  be  allied  to  what  is  asked  for,  and  not  entirely  distinct 
therefrom."  Boston  Nat.  Bank  v.  Armour,  50  Hun,  176,  3  N.  Y.  Supp.  22. 
So  under  notice  of  motion  to  strike  out  an  answer,   and  for   such  further 
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It  is  not  proper  to  grant  affirmative  relief  to  the  party  opposing 
the  motion,  upon  matters  appearing  in  the  opposing  papers.'^* 

161.  Power  of  court  upon  decision  of  contested  motions  to  give 
appropriate  relief. 1 — In  the  absence  of  a  prayer  for  general  re- 
lief, where  the  parties  have  appeared  and  have  been  fully  heard, 
the  court  have  power  to  grant  relief  extending  beyond  that  specified 
in  the  notice,  if  such  additional  relief  is  germane  to  the  subject 
involved.*" 

162.  Amplifying  order,  beyond  notice.] — Where  no  one  ap- 
pears in  response  to  a  notice  or  order  to  show  cause,  the  proper 
practice  is  to  confine  what  is  granted  by  the  order  within  what 
is  specifically  asked  or  clearly  implied  in  the  notice  or  order  to 
show  cause.®^  If  the  moving  party  claims  that  other  details  are 
implied,  it  is  generally  enough  to  leave  him  to  his  claim  that 
they  will  be  equally  implied  in  the  same  terms  in  the  order. 

163.  Amending  irregularity  to  defeat  motion  founded  on  it.] — 
Unnecessary  or  dilatory  motions  founded  on  irregularity,  if  tech- 
nically well  founded,®^  are  commonly  met  by  allowing  an  amend- 
ment to  cure  the  irregularity  if  it  be  amendable.^     Whether  the 

"  order,"  etc. — held,  that  judgment  could  not  be  granted.  Darrow  v.  Miller, 
5  How.  Pr.  247,  3  Code  Rep.  241. 

Alexander  v.  Esten,  1  Cai.  152  (court  refused  to  set  aside  judgment,  be- 
cause the  notice  merely  asked  to  set  aside  execution ) . 

Thus,  under  a  notice  of  motion  to  strike  out  specified  parts  of  a  pleading 
and  for  general  relief,  the  whole  should  not  be  struck  out.  Mott  v.  Burnett, 
2  E.  D.  Smith,  50.     So  held  reversing  the  order  in  this  respect. 

Thus,  under  notice  of  a  motion  to  vacate  an  order  of  arrest  and  for  general 
relief,  to  reduce  bail  would  be  irregular.  Smith  v.  Spalding,  3  Robt.  615;  30 
How.  Pr.  339. 

In  White  v.  Allen,  3  Oreg.  103,  it  was  held  that  if  the  motion  contains  but 
a  single  specification,  and  includes  some  matters  that  ought  not  to  be  struck 
out,  the  whole  motion  must  be  denied. 

79  Jones  V.  Burgess,  109  App.  Div.  888;  Garcie  v.  Sheldon,  3  Barb.  232." 

80  King  V.  Barnes,  51  Hun,  550,  4  N.  Y.  Supp.  247;  Headings  v.  Gavette, 
86  App.  Div.  592,  83  N.  Y.  Supp.  1017. 

81  Even  to  the  matter  of  costs.  Smith  v.  Fleischman,  17  App.  Div.  532, 
45  N.  Y.  Supp.  553;  Rogers  v.  Toole,  11  Paige,  212;  Northrop  v.  Van  Dusen, 
5  How.  Pr.  134,  3  Code  Rep.  140;  Matter  of  Radam  Microbe  Killer  Co., 
114  App.  Div.  199. 

82  Jones  V.  Williams,  4  Hill,  34;  Alvord  f>.  Beach,  5  Abb.  Pr.  451;  MapeJ 
V.  Brown,  14  Abb.  N.  C.  94;  Matter  of  Suburban  R.  T.  Co.,  16  id.  152;  Kisgam 
V.  Marshall,  10  Abb.  Pr.  424;  Sherman  v.  Fream,  8  Abb.  Pr.  33-  Millbant 
V.  Broadway  Bank,  3  Abb.  Pr.   (N.  S.)  223. 

83  Jurisdictional  defects,  and  some  others  which  radically  alter  the  proceed- 
ing, are  not  thus  curable.     For   instances  see  Harris  v.  Durkee,  50  N.  Y. 
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amendment  should  be  made  instanter,  and  the  motion  denied  with- 
out costs,  or  the  motion  should  be  granted  either  with  or  without 
costs  on  condition  that  the  party  moved  against  does  not  amend 
within  a  fixed  time,  or  with  leave  to  the  party  moved  against  to 
make  an  original  application  for  amendment,  are  usually  questions 
in  the  discretion  of  the  court;  and  they  commonly  turn  on  whether 
the  irregularity  or  proposed  amendment  is  such  that  party  object- 
ing to  it  is  fairly  entitled  to  regular  notice  of  a  motion  involving 
the  propriety  of  allowing  amendment.®* 

164.  Beference.]  — ■  The  power  of  the  court  to  order  a  reference 
in  aid  of  the  determination  of  a  motion,  or  to  take  evidence,  etc., 
may  be  exercised,  although  not  invoked  by  the  prayer  for  relief 
on  the  motion. ^^  The  effect  of  such  an  order  of  reference  is  to 
postpone  the  hearing  until  the  coming  in  of  the  referee's  report, 
and  the  motion  may  be  brought  on  for  a  hearing  at  a  Special  Term, 
without  being  sent  to  the  judge  who  made  the  order  of  reference.*"' 

The  mode  of  proceeding  on  such  a  reference,  and  upon  the 
referee's  report,  or  to  review  it,  will  be  considered  in  connection 

with  EErEEENCES  AND  IsSUES. 

165.  Costs.] — Costs  are  not  usually  granted  to  the  moving 
party  unless  asked  for  in  the  notice  or  order  to  show  cause.^ 

166.  Limit  of  time  for  decision  of  motion  as  to  arrest,  at- 
tachment, or  injunction.] — Under  the  New  York  statute  it  is 
the  duty  of  the  court  or  judge  to  whom  application  is  made  to 
obtain,  vacate,  modify,  or  set  aside  any  order  of  arrest,  injunc- 
tion order,  or  warrant  of  attachment,  to  decide  the  same  within 
twenty  days  after  it  is  submitted  for  decision. ^^ 

Super.  Ct  202;  Werbolowsky  v.  Greenwich  Ins.  Co.,  14  Abb.  N.  0.  96.  Com- 
pare Stark  V.  Stark,  2  How.  Pr.    (N.  S.)    360. 

84  Garcie  v.  Sheldon,  3  Barb.  232. 

85  But  will  only  be  so  exercised  in  extraordinary  cases.  See  Wamsley  v. 
Horton  &  Co.,  6»  Hun,  549,  23  N.  Y.  Supp.  85;  Woodward  v.  Musgrave,  14 
App.  Div.  291,  43  N.  Y.  Supp.  830. 

86  SprouU  V.  Star  Co.,  45  App.  Div.  575,  61  N.  Y.  Supp.  404. 

87  Hoffman  v.  Lux,  1  Monthly  L.  Bui.  91;  Palmer  v.  Mulligan,  2  Cai.  380. 
See  also  cases  under  paragraph  162  {above).  If  costs  of  the  motion  are  asked 
for,  a  denial  of  the  motion  should  award  coats.  Gardenier  v.  Eldred,  4  Misc. 
505,  25  N.  Y.  Supp.  870. 

But  the  court  has  power  to  award  costs  to  the  moving  party,  although  not 
specifically  requested.     Jones  v.  Cook,  11  Hun,  230. 

88  N.  Y.  Code  Civ.  Pro.,  §  719. 

This  provision  is  merely  directory,  and  non-compliance  furnishes  no  ground 
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16Y.  Who  must  watch  for  decision.] — A  party  who  applies 
to  the  court  and  has  a  decision  in  his  favor  is  bound  to  take  no- 
tice of  it,  and  cannot  claim  that  he  was  entitled  to  lie  by  until 
the  other  should  give  him  notice  of  it.  Thus  if  a  plaintiff,  un- 
successful on  the  trial,  obtains  an  order  for  new  trial,  defend- 
ant is  not  bound  to  give  him  notice  thereof  in  order  to  move  to 
dismiss  the  action  for  non-prosecution  of  the  new  trial.*®  On  the 
other  hand,  if  a  defendant,  unsuccessful  on  the  trial,  obtains  an 
order  for  a  new  trial,  he  must  serve  a  copy  of  the  order,  if  he 
would  afterward  move  to  dismiss  for  non-prosecution.®" 

A  party  against  whom  a  decision  is  had,  on  the  application 
of  his  adversary,  is  not  bound  to  take  notice  of  it,  but  may  wait 
before  acting  on  it  till  he  is  served  with  a  copy  of  the  order.®' 
This  however  does  not  require  formal  notice  of  the  decision  on 
a  preliminary  objection,  reserved  for  decision  pending  adjourn- 
ment, nor  justify  contempt  of  an  order  of  which  one  has  actual 
notice.®^ 

Where  a  party  obtains,  on  his  own  application,  an  order  in 
his  own  favor,  with  conditions  in  his  adversary's  favor,  as  where 
p.  motion  is  granted  on  payment  of  costs,  or  performance  of  any 
other  act  within  a  limited  time,  the  order  is  regarded  as  in  his 
favor,  under  these  rules,  and  he  must  take  notice  of  the  condi- 
tion and  secure  its  benefit  without  relying  on  service  of  a  no- 
tice of  the  decision  from  his  adversary.®^ 

for  vacating  the  order.  It  seems  that  the  proper  remedy  is  by  mandamus 
to  the  judge.  Hupfel  v.  Schoemig,  34  N.  Y.  Super  Ct.  476.  Same  principle, 
Matter  of  Clark,  168  N.  Y.  427. 

It  has  been  held  that  ordering  a  reference  (pending  the  motion),  to  report 
evidence  and  opinion,  takes  the  case  out  of  this  statute.  Stafford  v.  Ambs, 
8  Abb.  N.  C.  237. 

Si>  Jackson  r.  Johnson,  7  Cow.  419;  Eobb  v.  Jewell,  6  How.  Pr.  276,  277. 

80  Jackson  r.  Wilson,  9  Johns.  265;  Eobb  v.  Jewell,  6  How.  Pr.  276. 

oi/d.  Johnson  v.  Green,  3  Abb.  Pr.  (N.  S.)  342  (where  an  inquest  was  set 
aside  because  the  order  placing  the  cause  on  the  "  short  cause  "  calendar  had 
not  been  served  upon  the  defendant.  Per  Van  Vorst,  J. :  "  It  is  the  duty  of 
an  attorney  obtaining  an  order  in  an  action,  to  serve  a  copy  of  it  on  the 
opposite  attorney,  in  all  cases  where  the  rights  of  the  other  party  may  be 
affected  or  prejudiced  by  any  proceedings  taken  under  the  order.  ITntil  the 
order  has  been  served  no  active  proceedings  can  be  taken  under  it.  An 
attorney  conducting  a  cause  has  the  right  to  manage  it  according  to  the 
general  rules  and  practice  of  the  court,  without  reference  to  any  order  which 
may  be  obtained  interfering  with  his  client,  or  the  ordinary  conduct  of  the 
cause,  until  a  party  obtaining  an  order  against  him  serves  a  copy  of  it,  so 
as  to  give   him   an   opportunity   to    prepare   to   meet   the   exigencies   of  the 

o7^  ,  IS  especially  true  with  regard  to  orders  obtained  by  default"). 

o^w-n",*'-  Stephens,  10  Abb.  Pr.   (N.  S.)    1.     See  paragraph  130   (above). 

93  Wilhnk  V.  Renwick,  22  Wend.  608  f       &     r 
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VII.    Reheaeing. 

168.  Rehearing  and  renewal  distinguished.'] — A  'rehearing  is 
merely  a  re-argument^*  (preceded,  if  a  decision  has  been  had,  by 
an  opening  of  the  decision  for  the  purpose),  and  the  re-argument 
proceeds  upon  the  same  notice  and  moving  papers  upon  which 
the  original  argimient  vs^as  had."^ 

If  the  time  to  move  is  limited  and  has  elapsed,  the  court,  even 
though  it  be  a  case  where  it  could  not  enlarge  the  time,  and  there- 
fore could  not  grant  leave  to  renew,  may  allow  a  rehearing  of  the 
original  motion.®®  But  the  power  to  allow  a  rehearing  will  not 
be  exercised,  after  the  time  to  appeal  from  the  order  has  expired, 
even  though  the  error  of  law  is  disclosed  for  the  first  time  by 
the  subsequent  decision  of  the  highest  court. ®^ 

If  it  is  desired  to  bring  in  new  facts,  new  parties,  or  a  new 
:lemand  for  relief,  a  rehearing  or  a  re-argument  is  not  the  rem- 
edy; but  there  must  be  a  renewal,  that  is,  a  new  motion,  pro- 
ceeding upon  a  new  notice,  and  (if  new  facts  are  to  be  adduced, 
or  new  parties  notified)  upon  new  or  additional  motion  papers.^** 

Leave  to  renew  does  not  confer  a  right  which  is  vested  in 
such  a  sense  as  to  escape  the  effect  of  a  repealing  statute  framed 
before  the  second  hearing,  and  which  alters  the  law  upon  which 
the  first  motion  was  based,  and  therefore  the  second  motion  is 
to  be  governed  by  the  statute  in  force  when  it  is  made,  the  same 
as  if  it  were  the  first  motion  of  its  kind.*® 

9*  A  motion  to  be  relieved  from  an  order  on  the  ground  that  the  same  was 
taken  through  mistake,  inadvertence,  surprise,  or  excusable  neglect  (Code 
Civ.  Pro.,  §  724),  is  not  an  application  for  a  rehearing,  but  is  in  part  an 
independent  proceeding,  maintainable  without  previous  leave  of  court.  Mat- 
ter of  Blackwell,  48  App.  Div.  230,  62  N.  Y.  Supp.  793. 

95Conlen  v.  Rizer,  109  App.  Div.  537,  540,  96  N.  Y.  Supp.  566;  Seletsky  r. 
Third  Ave.  R.  Co.  44  App.  Div.  632,  60  N.  Y.  Supp.  405. 

Wright  V.  Terry,  24  Hun,  228  (rehearing  denied  where  it  was  sought  upon 
a  new  and  amended  case ) . 

Webb  V.  Groom,  6  Robt.  532  (rehearing  denied  where  it  was  sought  to 
introduce  subsequent  facts  tending  to  establish  the  fraud  on  which  the  order 
of  arrest  had  been  originally  obtained,  but  vacated  upon  the  former  hearing). 

Where  the  motion  had  been  originally  denied  upon  a  preliminary  objection, 
upon  its  rehearing  the  court  considered  an  affidavit  submitted  in  opposition. 
Matter  of  Crane,  81  Hun,  96,  30  N.  Y.  Supp.  616. 

S6  Bowman  v.  Sheldon,  5  Sandf.  657. 

sTKlipstein  v.  Marchmedt,  39  Misc.  794,  81  N.  Y.  Supp.  317;  Be  Silliman, 
38  Misc.  226,  77  N.  Y.  Supp.  267;  Megary  v.  Shipley,  72  Md.  33. 

98  See  Butterfleld  v.  Bennett,  8  N.  Y.  Supp.  910,  30  St.  Rep.  302;  Conlen  v. 
Rizer,  109  App.  Div.  537,  540,  96  N.  Y.  Supp.  566  (order  denying  motion  to 
renew  on  new  facts  is  appealable ) . 

99  People  t'.  Cohocton  Stone  Road,  25  Hun,   13. 
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169.  Rehearing,  when  allowed.'] — It  is  in  the  discretion  of 
the  court  or  judge,  after  having  heard  a  contested  motion,  to 
allow  a  re-argument  for  good  cause;*  but  the  only  recognized 
ground  for  so  doing,  after  decision  once  arrived  at,  is  that  the 
decision  has  been  reached  under  an  obvious  misapprehension, 
by  the  court  or  judge,  of  the  papers  or  of  the  law  applicable, 


2 


170.  Mode  of  obtaining  rehearing.] —  To  obtain  a  rehearing 
when  not  spontaneously  ordered  by  the  court  or  judge,  a  motion 
therefor  should  be  made  before  the  court  or  judge  before  whom 
the  original  hearing  was  had  (if  in  the  first  district,  before 
Special  Term,  Part  I,  and  the  justice  there  presiding  will  refer 
the  motion  to  the  justice  who  heard  the  original  motion);^  and, 
if  granted,    the  motion    (unless   otherwise   directed)    stands  for 


1  This  principle  does  not  apply  to  a  final  order  in  a  special  proceeding; 
nor  to  such  proceedings  in  an  action  as  may  result  in  an  order,  but  in 
reality  are  decisive  of  the  controversy.  See  paragraph  156,  supra;  Aldridge 
V.  Walker,  73  Hun,  281,  26  N.  Y.  Supp.  936. 

2Bolles  V.  Duff,  56  Barb.  567. 

In  Matter  of  Nat.  Gramophone  Co.  87  App.  Div.  76,  83  N.  Y.  Supp.  1087, 
it  was  held  that  the  Special  Term,  after  confirming  the  report  of  a  referee, 
and  directing  a  payment  by  a  receiver  to  his  attorney,  may  grant  an  order  to 
show  cause  why  such  payment  should  not  be  stayed  and  for  other  relief,  and 
that  upon  the  return  thereof,  it  may  properly  direct  a  re-submission  of  the 
whole  matter  and  vacate  its  previous  order  for  payment. 

"There  are,"  says  Pearson,  J.,  in  In  re  May,  ex  parte  House  (Chan.  Div., 
1883),  49  L.  T.  R.  (N.  S.)  770,  "two  well-known  matters  of  practice  which 
are  too  well  settled  in  this  court  for  any  one  to  dispute  them.  One  is  that 
no  judge  of  first  instance  can  rehear  an  order  made  by  another  judge,  or  even 
by  himself  after  it  has  been  passed  and  entered;  and  the  other  is,  that  if 
under  any  circumstance  it  is  right  and  proper  that  a  matter  which  has  been 
disposed  of  should  be  reheard,  that  rehearing  can  only  take  place  upon  leave 
being  obtained  from  the  court  according  to  the  regular  forms  and  practice  of 
the  court  upon  such  materials  being  produced  to  show  the  court  that  there 
may  have  been,  at  all  events,  a  miscarriage  of  justice  on  the  former  occasion." 

In  Banks  v.  Carter,  7  Daly,  417,  Daly,  C.  J.,  said:  "A  reargument  is 
granted  only  where  some  question  decisive  of  the  ease  and  duly  submitted  by 
counsel  was  overlooked,  or  where  the  decision  is  in  conflict  with  an  express 
statute  or  a  controlling  decision  to  which  attention  was  not  called  by  counsel 
(Curley  v.  Tomlinson,  5  Daly,  283)." 

For  illustrations  of  the  mode  in  which  this  discretionary  power  is  com- 
monly exercised,  see  Matter  of  Crane,  81  Hun,  96,  30  N.  Y.  Supp.  616; 
Averill  v.  Barker,  44  N.  Y.  St.  Rep.  542;  Price  v.  Price,  22  Abb.  N.  C.  299, 
2  N.  Y.  Supp.  796;  Webb  v.  Groom,  6  Robt.  532;  Merrill  v.  Merrill,  11  Abb. 
Pr.  (N.  S.)  74;  Taylor  v.  Grant,  36  N.  Y.  Super.  Ct.  259;  Coleman  v.  Liv- 
ingston, id.,  231;  Butterfield  v.  Radde,  40  id.,  169;. Produce  Bank  v.  Morton, 
42  id.,  124;  Krom  v.  Levy,  6  Supm.  Ct.  (T.  &  C.)  253;  Guidet  v.  Mayor,  etc., 
of  N.  Y.,  37  N.  Y.  Super.  Ct.  124 :  Weston  );.  Ketchum,  39  id.  552. 

3  There  is  a  dictum  in  Matter  of  Blackwell,  48  App.  Div.  230,  62  N.  Y. 
Supp.  793,  that  an  application  for  leave  to  renew  may  be  made  to  the  court. 
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hearing  upon  the  original  notice  and  papers,*  as  if  it  had  not  yet 
been  reached.  ISTotice  of  motion  for  leave  to  re-aipie  may  be 
combined  with  notice  of  re-argument  in  case  leave  be  granted.' 
So  also  of  an  order  to  show  cause.* 

ITl.  — -how  heard.} — ^Where  a  rehearing  is  allowed  by  open- 
ing a  default,  the  rehearing  as  to  the  party  who  took  it  must  be 
had  on  the  papers  on  which  the  default  was  taken.^  So  also 
where  the  rehearing  of  a  contested  motion  is  allowed,  the  court 
should  not  receive  additional  papers  in  support  of  the  motion, 
but  a  party  relying  on  such  papers  m\ist  give  a  new  notice  of 
motion,  or  take  an  order  to  show  cause  dispensing  therewith. 

VIII.    Renewals. 

172.  General  restriction  on  renewals.] — A  motion^  having  been 
heard  and  decided,  whether  by  the  court  or  a  judge,  the  same 

4Conlen  v.  Eizer,  109  App.  Div.  537,  540,  96  N.  Y.  Supp.  566.  An  order 
denying  a  reargument  is  not  appealable.  Tucker  v.  Dudley,  104  App.  Div. 
191,  93  N.  Y.  Supp.  355. 

Bin  Bolles  v.  Duff,  56  Barb.  567,  the  court  said:  "It  generally  happens 
that  the  argument  of  the  motion  for  leave  to  re-argue  involves  the  re-argument 
itself.  In  such  cases  it  is  of  course  an  unnecessary  waste  of  time  and  labor, 
after  granting  the  motion  for  leave,  to  hear  counsel  again  on  the  re-argument 
for  the  bare  purpose  of  having  them  again  go  over  the  same  reasoning  and 
citations  which  they  have  addressed  to  the  court.  But  where  the  court  grants 
a  re-argument  on  the  ground  that  there  is  a  decision  or  principle  of  law  which 
has  been  overlooked,  and  which  would  have  had  a  controlling  effect,  or  that 
there  has  been  a  misapprehension  of  fact,  without  having  heard  counsel  either 
as  to  the  soundness  or  extent  of  the  principle  of  law,  or  as  to  the  controlling 
effect  of  the  principle,  decision,  or  misapprehension  of  facts,  then  the  re-ar- 
gument should  be  had  in  order  to  allow  counsel  to  be  heard  on  those  points." 
Hence  leave  was  granted  for  an  actual  re-argument  because  a  principle  of  law 
had  been  overlooked  on  which  counsel  had  not  been  heard.  See  also  Andrews 
r.  Cross,  11  Abb.  N.  C.  92. 

6  See  paragraph  177. 

7Knowlton  v.  Bowrason,  8  Cow.  135  (where  the  court  refused  to  allow  the 
party  opposing  a  motion  to  open  a  default  changing  place  of  trial,  to  intro- 
duce a  further  affidavit  showing  twenty  witnesses  in  addition  to  the  number 
sworn  to  in  his  original  affidavit.  The  court  said:  "The  mover  cannot,  as  of 
course,  avail  himself  of  his  advantage  to  eke  out  the  original  ground  of  his 
motion  by  way  of  reply  to  the  motion  of  his  adversary  who  comes  to  open  the 
rule"). 

8  The  rule  against  renewals  without  leave  does  not  apply  to  motions  dis- 
posed of  by  default.  Bowman  V.  Sheldon,  5  Sandf.  657;  Thompson  v.  Erie 
Ry.  Co.  9  Abb.  Pr.   (N.  S.)  233. 

It  does  not  apply  to  a  judge's  order,  obtained  ex  parte,  and  subsequently 
vacated  because  of  the  insufficiency  of  the  papers  upon  which  it  was  frrn.nted; 
an  application  for  another  order  may  be  made  without  leave.  SkinnT  v. 
Steele,  88  Hun,  307,  34  N.  Y.  Supp.  748. 
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party®  cannot  make  a  fresh  motion  for  the  same  or  substantially 
the  same  relief,  upon  the  same  facts/"  though  supported  by  fresh 
evidence,  nor  upon  facts  existing  when  the  former  motion  was 
made,"  unless  by  leave  of  the  court^^  or  judge. 

This  rule  does  not  apply  to  a  motion  to  vacate  a  provisional 
remedy  based  upon  affidavits,  after  denial  of  a  motion  to  vacate 
upon  the  papers  upon  which  it  was  granted.^* 

173.  Renewal  on  same  facts,  when  allowable;  —  leave.] — 
The  court  or  judge  by  whom  a  motion  has  been  denied  in  whole 
cr  in  part,  or  granted  subject  to  conditions,  has  power  to  grant 
leave  to  renew  it  upon  the  same  facta,  except  where  it  would 
have  the  effect  to  extend  the  time  for  making  the  motion  after 
the  time  has  passed,  in  a  case  where  there  is  no  power  to  extend 
the  time.^*  If  there  is  nothing  to  raise  a  suspicion  of  unfairness, 
it  is  proper  to  grant  such  leave,''"  as  Avell  when  the  first  motion 
was  denied  for  formal  or  technical  defects,^®  as  where  it  was 
denied  for  insufiiciency  of  proof,  and  further  and  sufficient  evi- 
dence appears  to  have  been  since  discovered.^^ 

9  The  rule  does  not  preclude  an  application  by  a  different  party.  See  New 
Jersey  Zinc  Co.  v.  Blood,  8  Abb.  Pr.  147,  where  it  was  held  that  the  denial  ot 
a  motion  for  a  change  of  place  of  trial,  made  by  one  defendant,  does  not 
prejudice  the  right  of  another  defendant  (subsequently  served  with  summons, 
and  not  a  party  to  the  former  motion)  to  make  a  similar  motion. 

lOOppenheim  r.  Lewis,  20  App.  Div.  332,  46  N.  Y  Supp.  765;  People  ex  rel. 
Piatt  r.  Canvassers,  74  Hun,  179,  26  N.  Y.  Supp.  345;  Manhattan  R.  Co.  v. 
Klipstein,  84  Hun,  579,  32  N.  Y.  Supp,  729. 

Bank  of  Havana  v.  Moore,  5  Hun,  624  (affirming  an  order  denying  a  second 
application  made  without  leave  on  the  same  facts ) . 

Sehlemmer  v.  Myerstein,  19  How.  Pr.  412  (where,  upon  denying  a  second 
application  made  without  leave  on  same  facta,  for  an  attachment  wnere  the 
attachment  granted  on  the  former  application  had  been  vacated  by  another 
court,  after  argument,  the  court  said:  "The  defendant  is  not  to  be  continu- 
ally-vexed by  the  same  application;  nor  are  the  same  or  different  tribunals 
to  hear  and  decide  upon  the  same  matters  more  than  once  "). 

The  rule  applies  to  motions  for  a  commission  to  examine  witnesses.  Allen 
V.  Gibbs,  12  Wend.  202;  Dollfus  v.  Frosch,  5  Hill,  493. 

iiPattison  v.  Bacon,  12  Abb.  Pr.  142,  21  How.  Pr.  478;  Willet  r.  Fayer- 
weather,  1  Barb.  72;  Lovell  v.  Martin,  12  Abb.  Pr.  178. 

12  Jay  V.  De  Groot,  2  Hun,  205;  Klumpp  v.  Gardner,  44  Hun,  515,  9  N.  Y. 
St.  Rep.  355;  Sheehan  v.  Carvalho,  12  App.  Div.  430,  42  N.  Y.  Supp.  222; 
Seaman  v.  McReynolds,  52  N.  Y.  Super.  Ct.  543. 

13  See  Thalheimer  v.  Hays,  42  Hun,  93 ;  Hawkins  v.  Pakas,  44  App.  Div. 
395,  60  N.  Y.  Supp.  1108. 

14  See  paragraph  4,  p.  49,  of  this  volume ;  White  v.  Monroe,  33  Barb.  650. 

15  Mitchell  r.  Allen,   12  Wend.  290. 

iBMacomber  v.  Mayor,  etc.,  of  N.  Y.  17  Abb.  Pr.  35  (omission  to  specify 
irregularity  in  order  to  show  cause). 

Dollfus  /■.  Frosch,  5  Hill,  493,  40  Am.  Dec.  368  (motion  for  commission); 
Marvin  v.  Lewis,  12  Abb.  Pr.  482, 

"Devlin  v.  Hope,  16  Abb.  Pr.  314. 
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A  more  favorable  order,  made  on  a  renewal  upon  the  same  facts, 
without  leave  being  previously  asked,  is  not  void  for  want  of  power 
in  the  court ;  ^^  and  to  deny  the  second  motion  for  want  of  power 
because  previous  leave  has  not  been  had  is  error." 

If  the  motion  is  made  before  a  court  held  by  a  single  judge, 
it  should  be  the  same  judge  who  heard  the  original  motion.^" 

He  who  seeks  leave  to  renew  a  motion  on  facts  which  existed 
at  the  time  of  the  original  motion,  should  be  required  to  show 
evidence  as  an  excuse  for  not  presenting  them  then,  to  justify 
tl'e  court  in  granting  a  renewal.^^ 

18  White  V.  Munroe,  33  Barb.  650;  Tone  v.  Brace,  Clarke,  503;  Riggs  v. 
Pursell,  74  N.  Y.  370. 

19  Thayer  v.  Parr,  13  Wkly.  Dig.  137.  Compare  Melville  v.  Matthewson,  49 
N.  y.  Super.  Ct.  388,  reversing  the  order  granted  on  the  second  application, 
and  holding  that  "  under  such  circumstances,  failure  to  ask  for  and  to  obtain 
leave  to  renew  is  ground  for  reversal." 

Whether  the  mere  additional  lapse  of  time  is  a  "  new  fact "  for  the  pur- 
pose of  sustaining  a  renewal  without  leave  founded  on  delay,  see  Dunn  v. 
Meserole,  5  Daly,  434,  where  it  was  held  that  an  order  denying  a  motion, 
under  Code  Pro.,  §  274,  to  dismiss  for  neglect  to  serve  other  defendants,  is  a 
bar  to  a  new  motion  to  dismiss  for  the  same  reason,  made  a  year  afterward, 
without  obtaining  leave  to  renew.     Doubted. 

20Arnold  v.  Oliver,  2  Civ.  Pro.  Rep.  (Browne),  457,  64  How.  Pr.  452;  aff'g, 
4  Month.  L.  Bui.  50. 

An  error  of  the  Special  Term  cannot  be  corrected  by  a  motion  made  at 
another,  but  can  only  be  remedied  by  an  appeal.  First  Nat.  Bk.  of  Rondout 
V.  Hamilton,  50  How.  Pr.  116.  (So  held,  denying  a  motion  presenting  the 
identical  questions  passed  upon  at  a  previous  hearing  before  another  judge. 
Per  curiam :  "  The  estoppel  depends  not  on  the  form  of  the  presentation, 
but  on  the  presentation  without  leave  of  the  same  questions  once  decided.") 

A  decree  of  divorce  will  not  be  set  aside  because  the  motion  to  confirm 
the  referee's  report  was  first  made  before  one  judge,  and  renewed  before  an- 
other, though  there  is  no  competent  evidence  of  leave  to  renew,  because  this 
is  a  mere  irregularity,  and  where  due  notice  of  the  motion  is  given,  the 
objection  should  then  be  taken,  and  not  allowed  to  remain  months  after  the 
judgment.  Robertson  v.  Robertson,  9  Daly,  44  (so  laid  down,  but  reversing 
the  order  on  another  ground)  ;  appeal  dismissed  in  81  N.  Y.  639. 

21  Belmont  v.  Erie  Ry.  Co.,  52  Barb.  637  (where  the  test  as  to  whether  a 
motion  to  open  an  order  should  be  granted  was  stated  as  follows:  Have 
the  parties  making  the  motion  "  shown  any  material  facts  which  were  not 
presented  upon  the  previous  motion;  and  if  they  have,  were  they,  so  far  as 
matters  then  existed,  prevented  from  bringing  them  to  the  notice  of  the 
judge  by  'mistake,  inadvertence,  surprise,  or  excusable  neglect?'" 

Applying  such  test  it  was  held  that  a  sufficient  excuse  was  shown  by  the 
moving  parties  for  not  presenting  their  full  case  on  the  previous  motion  in 
that  they  were  taken  by  surprise  by  the  motion  being  greatly  advanced  on 
the  calendar. 

Wentwbrth  v.  Wentworth,  51  How.  Pr.  289  (where  the  court  said:  "Upon 
a  second  application  addressed  to  the  discretion  of  the  court,  fresh  facts  or 
some  good  excuse  should  be  furnished"). 

Pattison  V.  Bacon,  12  Abb.  Pr.  142,  21  How.  Pr.  478.  (Here  a  renewal 
of  a,  motion  to  open  a  judgment  taken  by  default  was  not  entertained,  be- 
■cause  made  on  a  ground  of  defense  known  to  the  defendant  when  the  original 
motion  was  made,  but  not  then  stated.     No  excuse  was  offered.) 

11 
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174.  New  motion  on  new  facts.] — A  party  whose  motion  has 
been  denied  in  whole  or  in  part,  or  granted  upon  conditions  which 
hf-  has  not  accepted,^^  has  a  right  to  move  again  on  additional 
facts  which  have  occurred  since  the  former  motion,^*  or  which 
without  laches  were  unknown  to  him  at  the  time  of  the  former 
motion  and  have  since  been  discovered.^* 

22  Evans  v.  Van  Hall,  Clarke,  22. 

23  In  this  class  of  eases  at  least,  the  new  motion  is  not  a  "  renewal,"  strictly 
so  called. 

German  Ex.  Bk.  v.  Kroder,  14  Misc.  179,  35  N.  Y.  Supp.  380  (motion  to 
consolidate  actions  granted  after  service  of  amended  pleadings  though  no 
leave  to  renew  obtained ) . 

Malone  !'.  St.  Peter,  etc..  Church,  83  App.  Div.  80,  82  N.  Y.  Supp.  519 
(permitting  renewal  and  granting  motion,  after  a  previous  motion  for  same 
relief  on  different  facts  had  been  granted  at  Special  Term,  but  order  re- 
versed and  motion  denied  at  the  Appellate  Division ) . 

Erie  Ry.  Co.  v.  Ramsey,  57  Barb.  449  (where  the  court  said:  "When  a 
second  motion  is  based  upon  a  new  state  of  facts  arising  since  the  first  de- 
cision was  made,  it  is  not  necessary  that  leave  to  make  the  motion  should  be 
obtained.  It  may  be  made  as  a  matter  of  right."  So  held,  reversing  an  order 
refusing  to  entertain  a  second  motion  because  leave  to  make  it  had  not  been 
previously  obtained). 

Butts  V.  Burnett,  6  Abb.  Pr.  (N.  S).  302  (where  it  is  held  that  a  motion 
should  not  be  denied  merely  on  the  ground  that  a  motion  of  the  same  nature 
has  already  been  made  .  and  denied,  if  new  facts  are  shown  on  the  second 
motion  such  as  would  be  ground  for  giving  leave  to  renew ) . 

Wentworth  v.  Wentworth,  51  How.  Pr.  289  (granting  a  second  application 
for  an  allowance  pendente  lite  where  new  facts  were  shown,  although  no  leave 
to  renew  had  been  obtained ) . 

Fox  V.  Fox,  24  How.  Pr.  385  (where  a  second  application  for  an  extra 
allowance  was  granted  after  another  trial  and  upon  facts  materially  different 
from  those  on  the  denial  of  the  first  application ) . 

Bonnell  v.  Henry,  13  How.  Pr.  142  (where  a  motion  of  a  judgment  cred- 
itor to  set  aside  a  judgment  by  confession  having  been  denied  without  leave 
to  renew,  and  subsequently  an  assignee  of  the  judgment  creditor  having 
recovered  another  judgment,  held,  that  the  new  judgment  gave  a  right  to 
make  a  new  motion  as  to  it,  although  not  as  to  the  judgment  assigned. 

See  also  Smith  v.  Zalinski,  94  N.  Y.  519,  524;  Noonan  v.  N.  Y.  C,  etc., 
R.  Co.  68  Hun,  387,  22  N.  Y.  Supp.  860. 

Goddard  v.  Stiles,  1  N.  E.  Rep.  402;  mem.  s.  c,  99  N.  Y.  640  (where  the 
rule  that  leave  is  not  necessary  for  a  second  motion  when  it  is  not  a  renewal, 
but  founded  on  new  and  subsequent  facts,  is  applied). 

24  Nat.  Bk.  of  Port  Jervis  v.  Hansee,  15  Abb.  N.  C.  488,  7  Civ.  Pro.  350 
(denying  the  renewed  motion  because  additional  facts  could  have  been  ascer- 
tained at  the  time  first  motion  was  made,  by  use  of  diligence). 

Willet  V.  Fayerweather,  1  Barb.  72  (where  the  court  said:  "The  new 
matter  which  will  alone  justify  the  renewal  of  a  motion  without  leave  must 
be  something  which  has  happened,  or  for  the  first  time  come  to  the  knowl- 
edge of  the  party  moving,  since  the  time  of  the  former  motion."'  Holding 
that  the  renewal  must  be  denied,  because  the  matter  was  not  new,  but  was 
known  to  the  moving  party  at  the  time  of  his  original  motion). 

Elston  V.  Schilling,  7  Robt.  74  (holding  that  the  denial  of  a  motion  to  open 
a  default  is  not  a  bar  to  a  new  motion  founded  on  the  fact  for  the  first  time 
presented  that  the  default  was  caused  by  the  incapacity  of  the  attorney 
"rendered  incompetent  by  his  habits"). 
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Additional  evidence  to  the  same  facts  relied  upon  does  not 
constitute  additional  facts  within  this  rule.^'' 

175.  Different  relief  or  grounds.^ — The  .court  may  in  its  dis- 
cretion entertain  a  fresh  motion  for  the  same  relief  upon  entirely 
different  grounds,  as  for  instance  an  application  to  the  favor  of 
the  court,  on  excuse  for  delay,  after  denial  of  a  motion  founded 
on  the  claim  of  strict  right,^®  or  to  strike  out  a  pleading  as  sham 
after  denial  of  a  motion  for  judgment  on  it  as  frivolous  f  or  a  mo- 
tion for  entirely  different  relief  upon  the  same  grounds.^® 

176.  Renewal  or  appeal.'] — A  motion  for  leave  to  renew,  may 
be  made  notwithstanding  a  pending  appeal,^^  but  an  actual  re- 
newal, since  it  in  effect  supersedes  the  original  motion,  is  a  waiver 
of  an  appeal.^" 

177.  Mode  of  obtaining  leave  to  reneiv.] — A  motion  for  leave 
should  be  made  before  the  court  or  judge  before  whom  the  original 
motion  was  heard,^-'  and  upon  papers  substantiating  the  new  facts 

25  Ray  V.  Connor,  3  Edw.  Ch.  478  (where  denying  a  motion  to  open  a 
decree  the  vice-chancellor  said :  "AfiSdavits  which  merely  present  additional 
or  cumulative  evidence  on  the  points  before  presented,  are  not  to  be  consid- 
ered as  showing  new  grounds  for  the  motion),  s.  P.,  Schultze  v.  Rodewald, 
1  Abb.  N.  C.  365  (where  the  further  evidence  was  an  admission  on  examina- 
tion before  trial ) .  New  facts,  which  impeach  the  character  of  the  opposite 
party,  may  be  sufficient  to  bring  the  case  within  the  rule.  See  Apsley  v. 
Wood,  6  Civ.  Pro.  178,  67  How.  Pr.  406. 

26  Hall  V.  Emmons,  9  Abb.  Pr.   (N.  S.)   370;  rev'g,  8  id.  451. 
27Kreitz  v.  Frost,  5  Abb.  Pr.   (N.  S.)   277. 

28As;  for  example,  the  denial  of  a  motion  to  set  aside  declaration,  on  the 
ground  that .  it  had  not  been  filed  when  it  was  served,  does  not  preclude  a 
subsequent  motion  to  open  a  default,  on  the  ground  that  the  declaration  had 
never  been  regularly  filed.     Frost  v.  Flint,  2  How.  Pr.   125. 

29  First  Nat.  Bk.  v.  Clark,  42  Hun,  90,  3  N.  Y.  St.  Rep.  438 ;  Belmont  v. 
Erie  Ry.  Co.,  52  Barb.  637 ;  Riggs  v.  Pursell,  74  N.  Y.  370 ;  Harris  y.  Brown, 
93  N.  Y.  390;  s.  p.,  Clumpha  *.  Whiting,  10  Abb.  Pr.  448.  See  also  para- 
graph 21,  p.  83,  of  this  volume. 

30  Harris  v.  Brown,  93  N.  Y.  390;  Peel  v.  Elliott,  16  How.  Pr.  481;  Noble  v. 
Prescott,  4  E.  D.  Smith,  139;  Apsley  v.  Wood,  67  How.  Pr.  406;  Harrison  v. 
Neher,  9  Hun,  127. 

See  also  Benedict,  etc.,  Mfg.  Co.  v.  Thayer,  20  Hun,  547  (where  the  court 
said :  "  The  order  denying  the  second  motion  for  leave  to  amend  was  proper 
for  the  reason  that  an  appeal  was  then  pending  from  the  denial  of  the  first 
motion.     That  appeal  should  be  dismissed  without  costs"). 

Where,  after  an  order  has  been  made  denying  a  motion,  leave  to  renew 
the  motion  upon  additional  facts  is  granted,  the  first  order  is  not  appeal- 
able; the  final  order  made  upon  the  renewed  motion,  alone  can  be  appealed 
from.    Bobbins  v.  Ferris,  5  Hun,  286. 

31 N.  Y.  Code  Civ.  Pro.,  §  776;  Matter  of  Nat.  Trust  Co.,  31  Hun,  20, 
4  Civ.  Pro.  203;  Williams  i'.  Huber,  5  Misc.  488,  25  N.  Y.  Supp.  327. 
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relied  upon,  as  well  as  stating  the  facts  in  reference  to  the  previous 
motion.     If  granted,  a  new  notice  of  motion  should  be  given. 

But  a  notice  of  motion  for  leave  to  renew  and  notice  of  the 
renewed  motion  may  be  combined  in  one  notice^^  asking  for  leave 
to  renew,  and  if  leave  be  granted,  for  the  relief  sought  by  renewal. 

In  the  same  way  an  order  to  show  cause  why  leave  to  renew 
should  not  be  granted  may  contain  also  direction  to  show  cause, 
in  case  it  be  granted,  why  the  relief  sought  should  not  be  granted. 

Leave  to  renew  is  usually  granted  as  a  matter  of  course  when 
the  denial  of  a  motion  has  been  based  upon  a  preliminary  objec- 
tion which  can  be  obviated,  and  the  merits  remain  unconsidered. 

1T8.  Granting  leave  discretionary.] — An  application  for  leave 
to  renew,  even  in  a  case  where  leave  is  necessary,  is  generally  dis- 
cretionary, and  the  decision  not  reviewable  in  an  appellate  court.'* 

179.  What  question  involved.] — On  a  motion  merely  for  leave 
to  renew,  the  adverse  party  is  not  entitled  to  discuss  the  merits 
of  the  motion  sought  to  be  renewed^*  any  further  than  that  failure 
to  show  a  prima  facie  case  is  ground  for  refusing  leave.  But  the 
court  may,  after  granting  leave,  entertain  the  motion  instanter, 
if  no  objection  to  want  of  notice  is  made,^^  or  such  notice  be  given 
in  the  notice  of  application  for  leave  to  renew,  or  it  may  order 
the  party  to  show  cause  instahter.^^ 

180.  Effect  of  leave.] —  Leave  to  renew,  inserted  in  an  order 
denying  a  motion,  allows  a  renewal  even  upon  the  same  facts 

32  Andrews  v.  Cross,  17  Abb.  N.  C.  92;  Fowler  v.  Huber,  7  Eobt.  52  (per 
Robertson,  J. ;  "  It  is  not  uncommon  to  give  notice  of  an  application  for  such 
leave,  and  in  the  same  notice  to  give  notice  of  renewing  the  motion  condi- 
tionally in  case  such  leave  be  granted.  Without  such  leave  opening  the  matter 
for  rediscussion, 'the  former  disposition  of  the  motion  would  be  a  bar."  In 
this  case  a  former  application  was  held  a  bar,  but  the  order  appealed  from 
was  modified  by  inserting  a  grant  of  leave  to  plaintiff  to  renew  his  former 
motion),     s.  p.,  paragraph  170. 

33  Lanahan  v.  Drew,  17  N.  Y:  Supp.  840,  44  St.  Rep.  769 ;  White  v.  Munroe, 
12  Abb.  Pr.  357;  s.  c,  33  Barb.  650;  Smith  v.  Spalding,  3  Eobt.  615;  Went- 
worth  V.  Wentworth,  51  How.  Pr.  289. 

Unless  refused  for  want  of  power. 

34  Crocker  v.  Crocker,  1  BufT.  Super.  Ct.  (Sheldon),  274  (so  held  where  the 
notice  of  motion  for  leave  to  renew  did  not  contain  any  notice  of  a  renewal 
in  ease  such  leave  should  be  granted). 

35  Fowler  v.  Huber,  7  Eobt.  52  {dictum).  See  also  People  em  rel.  Wilbur 
V.  Eddy,  3  Lans.  80,  82. 

36  Miller  v.  Kent,  59  How.  Pr.  321. 
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supported,  if  need  be,  by  further  evidence. ^'^  If  leave  is  con- 
ditional upon  some  act  of  the  moving  party,  the  papers  upon  the 
renewed  motion  must  show  compliance  with  the  condition.^®  Mere 
leave  to  renew  reserved  in  an  order  made  before  the  expiration  of  a 
time  limited  by  the  statute,  does  not  enlarge  the  time.  If  an 
enlargement  of  time  is  desired,  there  should  be  a  special  clause.*^ 


FOEMS. 


47.  Notice  of  motion. —  General  form. 

48.  The    same,    on    behalf    of    party 

not    appearing,    except    speci- 
ally. 

49.  The  same,  for  motion   on  behalf 

of    one    not    a    party    to    the 
action. 
60.  Supplemental    notice    of    liiotion, 
enlarging  relief. 

51.  Notice  to  bring  on  hearing  after 

indefinite   adjournment. 

52.  Affidavit  for  a  motion. —  General 

form. 

53.  Affidavit  to  procure  order  to  take 

deposition  for  use  upon  a  mo- 
tion. 

54.  The  same;   where  aflSdavit  is  de- 

sired  to   oppose   motion. 

55.  Affidavit   to   presentation  of   affi- 

davit and  refusal  to  verify. 

56.  Affidavit   to   presentation   of  affi- 

davit  and    evasion   of   request 
to   verify. 

57.  Order  to  take  deposition  for  use 

on  a  motion. 

58.  Subpoena  to  a  witness  to  attend 

and   make   deposition   for   use 
on  a  motion. 

59.  Report    of    referee    having   taken 

deposition. 

60.  Order    to    show    cause. —  General 

form. 

61.  Order    to    show    cause,    allowing 

further    papers    to    be    served 
meanwhile.  ' 

62.  Counter-motion. 

63.  Countermand  of  motion. 

64.  Motion  to  amend  an  order. 


65.  Stipulation    extending    the    time 

fixed  by  a  notice  of  motion,  or 
order  to  show  cause,  for  the 
hearing   thereof. 

66.  The     same,    when     not    indorsed 

upon  the  motion  papers. 

67.  Stipulation    that    a,    motion    no- 

ticed for  a  proper  county  may 
be  heard  in  a  county  for 
which  it  could  not  have  been 
noticed. 

68.  The     same,    when     not    indorsed 

upon  the  motion  papers. 

69.  The  same,  waiving  objection  that 

the  motion  was  notified  for  a 
wrong  county. 

70.  Order  of  a  judge  transferring  a 

motion,  or  order  to  show 
cause,  returnable  before  him- 
self, to   another. 

71.  Stipulation   securing  same  object 

as   last   preceding  order. 

72.  The     same,     when    not    indor.sed 

upon  the  motion  papers.  , 

73.  Adjournment    of    contested     mo- 

tion at  special  term  to  cham- 
bers. 

74.  Adjournment   of  motion   for  fur- 

ther preparation,  etc. 

75.  Note  of  issue  on  motion. 

76.  Note  of  issue  for  appellate  divi- 

sion motion. 

77.  Note  of  issue  for  appeal  heard  as 

a   non-enumerated   motion. 

78.  The  same,  for  an  enumerated  mo- 

tion. 

79.  Motion  to  dismiss  appeal,  or  for 

judgment,  for  failure  to  file 
and  serve  papers. 


37Apsley  V.  Wood,  67  Hov.  Pr.  406. 

38  Wetmore  v.  Wetmore.  29  App.  Div.  512,  51  N.  Y.  Supp.  800. 
39W>-"eIer  v.  Brady,  2  Hun,  347,  4  Sup.  Ct.  (T.  &  C.)  547;  N.  Y.  Code  Civ. 
Pro.,  §  781. 
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50.  Affidavit    impeaching    credibility 

of  an  affiant  or  of  an  alleged 
material  witness  on  motion 
for  a  new  trial,   etc. 

51.  Order     amending     previous     affi- 

davit to  meet  objection. 
82.  Motion  for  rehearing. 


83.  Motion  for  leave  to  renew. 

84.  Notice  of  motion  for  leave  to  re- 

new,  and  of   renewed   motion, 
if  allowed. 

85.  Leave   to    renew   application  for 

leave. 


FORM  No.  47. 
Notice*"  of  motion.*!  —  General  form. 

[Title  of  court  and  cause.*^'\ 

Please  take  notice,*^  that*  upon**  the  annexed  affidavits  of  A.  B. 
and  C.  D.  [it  is  usual  to  add,  verified  on  the         day  of 

19  ,]  copies*®  of  which  are  herewith  served  upon  you 
[and  if  the  pleadings  or  other  proceedings  filed  or  served  are  re- 
lied on,  mention  them,*^  as,  and  upon  the  pleadings  and  proceed- 
ings in  this  actionj,  the  undersigned*''!  will  move  this  court,** 
at  a  special  term*^  [Part  I]  thereof,  to  be  held  [at  chambers]  at 
the  County  Court  House®"  [or,  otherwise  specify  placed  in  the 
of  ,®ionthe  day'^^  of  jg     ^  ^^ 

o'clock    in    the  noon,    [or,    at    the    opening    of   the 

court  on  said  day]  or  as  soon  thereafter  as  counsel  can  be  heard,®' 


40  See  paragraph  89  (above),  as  to 
consent,  in  lieu  of  notice. 

41  See  paragraphs  10,  12,  13,  and  15 
( above), B,s  to  when  to  move,   rather 

than   to   appeal,   sue,   or   plead.     See 
also  Form  50,  post. 

42  See  paragraphs  77,  90  and  91 
(above).  See  also  paragraphs  18 
and  23,  as  to  title  in  "several  ac- 
tions" and  "before  service  of  pro- 
cess." 

43  See  paragraphs  25-27,  as  to  no- 
tice —  when  necessary,  who  entitled 
to,  and  effect  of  omitting  to  give. 

44  See  paragraph  95,  as  to  stating 
upon  what  papers.  See  also  para- 
graph 60,  as  to  when  affidavits  are 
unnecessary,  and  what  may  be  used 
as  evidence. 

45  See  paragraph  112,  as  to  when 
service  of  copies  is  necessary  and 
when  not.  See  also  paragraph  131, 
as  to  moving  party  being  confined,  at 
the  hearing,  to  the  papers  he  has 
served. 

46  If  not  desired  to  rely  on  all  the 
proceedings  specify  those  needed,  oth- 
erwise it  may  be  necessary  to  print 
all  on  an  appeal.  See,  however.  Or- 
ders, par.  27  on  Recitals. 

47  See    paragraphs    7    to    9,    as    to 


what  persons,  not  parties,  may  move, 
or  be  moved  against,  and  effect  of 
such  motion.  See,  also,  paragraph 
24,  as  to  special  appearance,  and 
paragraph  101,  as  to  the  effect  of  an 
unqualified  signature  as  a  general 
appearance. 

48  See  paragraphs  28,  29,  31-39,  as 
to  when  to  move  the  court  or  a 
judge. 

49  As  to  what  motions  must  be 
made  at  general  and  what  at  special 
term,  see  N.  Y.  Gen,  Rule  38,  and  , 
paragraphs  43  and  58.  ■  See,  also, 
paragraph  31,  for  the  rule  that  mo- 
tions on  notice  are  to  be  made  k* 
special  term  rather  than  before  a 
judge ;  and  see  paragraphs  29,  32,  and 
33,  for  exceptions  to  the  rule. 

50  See  paragraphs  93  and  94. 

51  See  paragraphs  53-57,  for  proper 
county  in  which  to  move  in  Supreme 
Court  actions.  See,  also,  paragranh 
78,  as  to  stating  justification  for 
choice  of  county  to  move  in. 

52  See  paragraphs  85-88,  and  92,  as 
to  requisites  as  to  time  within 
which,  for  which,  etc.,  to  move. 

53  Omitting  this  clause  does  not 
vitiate.  Anon.,  1  Johns.  143.  See, 
also,  paragraph.  92, 
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[or,  if  the  motion  is  out  of  court^  will  move  before  Hon.  J.  K., 
a  justice—  or,  judge  —  of  the  court,  at  his  chambers  in 

on  the  day  of  ,  19     ,  at  o'clock 

in  the  noonj  for  an  order  Estate  relief f^  indicating  ground 

therefor,  unless  relief  sufficiently  discloses  it;  if  irregularities  are 
among  the  grounds,  specif^^Jhem^^ ,  and  for  such  other  or  further 
relief^''  as  may  be  just  [with  costs  of  this  motioa^^]*: 
[Date.]  [Signature^^  and  office  address^  of] 

Attorney  for  [moving  party]. 
To  [address^^], 

Attorney  for   [adverse  party]. 

[For  Order  to  Show  Cause,  see  p.  179. J 

FORM  No.  48. 
The  same,  on  behalf  of  party  not  appearing,  except  specially. 

[As  in  last  preceding  Form,  inserting  at  the* :]  the  undersigned 
appear  [s]  specially  for  the  purposes  of  this  motion  and  for  no 
other  purpose,  and  — 

[And  after  signature  substitute:]  appearing  specially  as  at- 
torney for  [naming  party]  for  the  purposes  of  this  motion  only. 

[Continue  as  in  preceding  Form.] 

FORM  No.  49. 
The  same,  for  motion  on  behalf  of  one  not  a  party  to  the  action.62 

[As  in  last  preceding  Form  but  one,  inserting  at  fhe  t  :]  on 
behalf  of  [here  naming  the  person  on  whose  behalf  the  motion 
is  made]  in  the  within  affidavit  [or,  petition]  mentioned  — 

[And^after  signature  substitute:]  attorney  for  [naming  same 
person] . 

[And  address  to  all  parties  who  have  appeared.] 

54  See  paragraphs  29,  32,  33  and  as  to  prayer  for  general  relief,  and 
93,  as  to  when  application  on  notice       its  effect. 

is  made  to  a  judge  out  of  court.  ^  See  paragraphs  99  and  165. 

55  See  paragraphs  79  and  98,  as  to  ^^  See  paragraphs  100  and  101,  as 
necessity  for  disclosing  grounds  of  ^°  signature  and  its  effect  as  a  gen- 
the  motion,  and  as  to  relief  sought.  "\1  appearance  when  unqualified, 
c  ,  i_  no  AT  J  To.T  Subscription  or  indorsement  bv  the 
See   also,  paragraphs  96    97  and  132.  attorney  of  all  papers  in  the  Action 

56  See  paragraphs  79,  96  and  97,  as  jg  required  by  court  rule  No.  2. 
to  specifying  irregularity  and  effect  eo  See   paragraph   100. 

of  omitting  to  do  so.     See,  also,  par-  ei  See  paragraph  102. 

agraphs   152  and  157.  62  See  paragraphs  7-9,  supra,  as  to 

57  See  paragraphs  99  and  159-161,       when  persons  not  parties  may  move. 
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FORM  No.  50. 
Supplemental83  notice  of  motion,  enlarging  relief. 64 

[Title  of  court  and  cause.] 

Please  take  notice,  that  in  addition  to  the  papers  and  proceed- 
ings referred  to  in  the  notice  of  motion  dated  on  the  day 
of  ,  19  ,  copies  whereof  with  said  notice,  have  already 
been  served  on  you,  for  the  motion  noticed  for  the  day 
of  ,  19  ,  at  [the  chambers  of  Mr.  Justice  J.  P.],  in 
,  in  the  above  entitled  action,  amongst  other  things,  to 
set  aside  the  judgment  of  foreclosure,  and  the  sale  there- 
under of  the  premises  by  J.  F.,  referee  appointed  therein,  the 
making  of  which  motion  has  been  postponed,  by  stipulation  to 
the  day  of  ,  19  ,  at  the  same  place  and  time,  the 
defendant  will  also,  for  the  purpose  of  sustaining  said  motion  read 
the  affidavits  of  [specify  them,  and  other  papers]  annexed  hereto, 
and  copies  whereof  are  herewith  served  on  you,  [and  will  also, 
if  necessary,  refer  to  and  use  on  said  motion  all  original  papers, 
copies  of  which  have  been  served  on  you  in  this  action  or  which 
are  filed  herein  and  referred  to*^  in  the  papers  so  served,  and  par- 
ticularly the  written  demands  which  have  been  served  on  both  the 
plaintiff  and  his  attorney  in  this  action ;]  and  the  defendant  will 
on  said  motion  ask  for  the  relief  specified  in  the  former  notice, 
dated  on  said  day  of  ,  19  ,  and  the  whole  thereof, 
and  on  all  the  grounds  therein  specified ;  and  in  addition  thereto, 
will  ask  [to  have  the  judgment  set  aside  and  vacated  on  the 
grounds  —  stating  additional  grounds  —  or,  otherwise  specify  as 
in  an  original  notice,  the  additional  relief  desired. 

[Date;  Signature;  and  Addresses,  as  in  Form  No.  47.] 

FORM  No.  51. 
Notice  to  bring  on  hearing  after  indefinite  adjournment. 

[Title  of  court  and  cav^e.] 

Please  take  notice,  that  on  the  notice  of  motion  dated  the 
day  of  ,   19     ,  and  the  papers  thereunto  annexed  and 

63  See  paragraph  113,  as  to  serving  it,  but  will  not  generally  enable  the 
further  papers,  and  limit  of  time  for  moving  party  to  appeal  if  it  is  re- 
so  doing.  See  par.  131  as  to  reading  fused.  Van  Slyke  t:  Hyatt,  46  N. 
additional  papers  not  so  served,  and  Y.  259.  See,  also,  paragraphs  159- 
obtaining  an  adjournment  for  such  161  ( o6ove ) ,  as  to  the  effect  of  prav- 
purpose.  er  for  general  relief. 

64  A  prayer  for  other  and  further  65  See  paragraph  80  as  to  mode  o( 
relief  will  enable  the  court  to  grant  referring  to  other  papers. 


COMMON  FOKMS. XIV.     MOTIONS.  169 

heretofore  served  on  you,  [and  the  affidavit  of  N.  B.  herewith*^ 
served,]  the  motion  ^specify  it  so  as  to  accurately  identify  it,  as, 
to  set  aside  the  judgment  herein,  and  the  sale  of  the  premises 
described  in  the  complaint  in  said  action,  and  for  other  relief,] 
which  motion  was  partially  heard  before  Mr.  Justice  J.  P.,  at  his 
chambers  in  ,  on  the  day  of  ,  19     ,  will 

again  be  brought  on  for  a  hearing  on  all  the  grounds  specified  in 
the  said  former  notice  so  served  on  you,  on  the  day  of 

5  19     ,  at  A.  M.,  at  [the  chambers  of  the  said 

justice]   in  ,  and  the  defendant  will  then  and  there  ask 

for  such  further  or  other  relief  as  may  be  just. 

[Date;  Signature;  and  Addresses,  as  in  Form  No.  47.] 

FORM  No.  52. 
Affidavit  for  a  motion. —  General  f orm.67 

[Name  of  court,  and,  if  Supreme  Court,  name  of  county  of 
trial.^ 


[Names  of    the    plaintiffs,    or,    John 
Doe,  and  others, 

Plaintiffs, 
against 

\_Names  of  the  defendants^, 

Defendants. 

County  of  ,  ss. ; — 

John  Doe,  being  duly  sworn,  says: — 

I.  That  he  is  the  plaintiff  [or,  defendant  —  or,  an  agent  of 
the  plaintiffs,  or,  defendants  —  or,  the  attorney  for  the  plaintiffs, 
or,  defendants  —  or,  the  managing  clerk  in  the  office  of  the  at- 
torney for  the  plaintiffs,  or,  defendants  —  or  other  proper  de- 
scription of  the  affianf]  in  the  above  entitled  action,  and  resides 
at 

II.  That  [here  state  facts  in  support  of,  or  in  opposition  to, 
the  motion']. 

III.  [7/  moving  on  notice  in  the  Supreme  Court  out  of  the 
district  or  county  where  the  action  is  triable,  add  facts  showing 
justification  for  so  doing,  as  for  example:]   That  the  above  en- 

66  See  paragraph    113    (aiove),  as  67  For  the  requisites  of  an  affidavit 

to   limit  of  time   within   which    ad-       generally,   see  Article  III,  p.    11,  of 
ditional  papers  can  be  served.  this  volume. 
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titled  action,  though  triable  in  Westchester  county,  is  no  longer 
pending,  but  that  final  judgment  in  favor  of  the  plaintiff  \_or, 
defendant]  was  entered  therein  in  that  county  on  the  day 
of  19  J  [and  —  if  such  is  the  fact  —  this  defendant 
or,  plaintiff,  or  other  moving  person  or  his  attorney —  is  a  resi- 
dent of  the  county  of  Kings  —  or  other  county  —  wherein  the 
said  judgment  is  now  sought  to  be  enforced].** 

IV.  [//  the  motion  is  against  an  irregularity,  specify  it,  as 
for  example:^  That  [deponent  is  informed  by  his  counsel  and 
verily  believes  that]  the  said  order  under  which  the  defendant 
[or,  deponent]  was  arrested,  omitted  to  specify  any  of  [or,  all 
of]  the  papers  on  which  it  was  granted  [and  in  particular  omitted 
to  "specify  the  affidavit  of,  etc.,  designating  it],  and  that  a  copy  of 
the  order  with  the  papers  upon  which  the  order  was  granted,  was 
not  delivered  to  the  defendant  [or,  deponent]  upon  his  arrest,  nor 
filed  as  prescribed  by  law. 

[Another  example:  That  the  ex  parte  order  now  moved  to  be 
set  aside,  was  granted  upon  an  affidavit  [or,  papers]  which  did 
not  disclose  to  the  court  [or,  judge]  whether  any  previous  appli' 
cation  had  been  made  for  such  order. 

V.  [Excuse  for  delay  in  moving  against  an  irregularity,  as  for 
example:']  That  on  the  day  of  ,  19  ,  he  saw  m 
a  copy  of  the  newspaper,  a  copy  of  the  summons  in  this 
action  addressed  to  deponent,  before  which  time  he  had  no  notice, 
knowledge,  or  information  of  the  pendency  of  any  such  action 
against  him  [or  othenuise  state  in  u>hat  mode  the  proceedings  were 
first  brought  to  his  notice,  or  state  any  other  facts  relied  on  to 
negative  laches  in  moving]. 

VI.  [In  referring  to  parts  of  other  papers,  for  caution  specify 
the  paragraph,  if  any,  and  the  initial  and  terminal  words,  as  for 
instance:]  That  deponent  has  read  [or,  has  heard  read]  the  an- 
nexed affidavit  of  A.  B.,  verified  on  the  day  of  , 
19  ,  and  knows  the  contents  thereof,  and  that  all  the  allegations 
contained  in  the  second  and  third  [or  other]  paragraphs  thereof, 
beginning  with  the  words  [specify  them]  and  ending  with  the 
words  [specify  them],  are  in  all  respects  true  to  the  personal 
knowledge  of  deponent. 

VII.  [Where  delay  or  favor  of  the  court  is  sought  in  mahing 
defense  {such  as  extensions  of  time  and  request  to  open  defaults, 
and  the  like'),  add  an  oath  to  merits,  as  for  example:]  That  this 

68  The  facts  in  this  paragraph  show       strictly,  that  is  being  made, 
that  it  is  not  a  motion  in  the  action, 
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defendant  has  fully  and  fairly  stated  the  case  to  ,  his 

counsel,  who  resides  at  No.        ,  st.,  in  ,   and 

that  he  has  a  good  and  substantial  defense  on  the  merits,  to  the 
action,  as  he  is  advised  by  his  said  counsel,  after  such  statement, 
and  verily  believes.     [7/  hy  attorney,  see  Vol.  II,  p.      .] 

[Or-  if  an  affidavit  of  merits  has  already  been  filed:]   That  a 
due  and  sufficient  affidavit  of  merits  in  this  action  has  been  made 
by  defendant,  and  was  filed  with  the  clerk  of  this  court  on  the 
day  of  ,  19      ;  and  notice  thereof  given  to  plain- 

tiff's attorney. 

VIII.  [Where  order  to  show  cause  is  sought,  show  condition 
of  caused  thus:]  That  this  cause  is  at  issue  and  on  the  calendar 
for  trial  at  the  trial  term  in  May  next 

\_Also  show  necessity  for  the  order  to  show  cause,  as:]  That 
deponent  has  had  exclusive  charge  of  said  cause  since  its  com- 
mencement, and  neither  of  his  partners  is  familiar  therewith ; 
that  deponent  expects  and  intends  to  necessarily  leave  the  city 
[or,  town]  of  on  the  day  of  ,  instant,  and 

will  be  necessarily  continuously  absent  therefrom  in  un- 

til about  the  day  of  next ;  that  there  is  not  now 

the  requisite  time  in  which  to  notice  a  motion  for  the  relief  herein 
asked,  for  the  day  of  ,  19       ,  tlie  only  day  for 

Avhich  the  same  could  be  noticed  before  the  expected  departure  of 
deponent  from  the  city. 

[Another  example  of  necessity :]  That  a  motion  by  defendant 
[to  require  the  complaint  in  this  action  to  be  made  more  definite 
and  certain,  or  other  relief]  is  set  do-^vn  by  consent  for  argu- 
ment on  next,  and  deponent  desires  that  both  motions 
shall  be  heard  at  the  same  time  in  order  that  [state  reason  there- 
for] and  which  is  the  reason  why  the  plaintiff  applies  for  an  order 
to  show  cause  instead  of  giving  notice  of  motion. 

[Another  example:]  That  the  reason  for  requiring  a  shorter 
notice  than  eight  days  upon  this  motion  [to  set  aside  said  judg- 
ment and  execution,  and  for  a  stay  of  proceedings  under  the  judg- 
ment] is  that  the  property  levied  upon  is  to  be  sold  by  the  sheriff 
on  the  day  of  ,  19       . 

[Where  the  motion  is  ex  parte,  attorney  should  submit  his  oath 
as  to  previous  application^'^  as,  for  example:]  That  no  previous 
application  has  been  made  for  such  an  order  as  is  now  sought 
[or  name  the  particular  relief  sought;  and  if  a  prior  applica- 
tion has  been  made,  state  to  what  court  or  judge,  and  what  order, 

69  N.  Y.   Gen.  Rules,  No.   37.     See  TO  See  paragraph  84,  supra. 

paragraph  108,  supra. 
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or  decision,  or  disposition  was  made,  and  what  new  facts,  if  any, 
are  now  shown,  for  instance,  thus:  A  previous  application  for  an 
order  to  show  cause  herein  for  the  same  relief,  was  made  to,  and 
granted  by  Hon.  ,  a  justice  of  this  court,  on  the 

day  of  ,  19       ,  but  upon  the  return  thereof  before  the 

Special  Term  of  this  court,  on  the  day  of  , 

19  ,  the  relief  sought  was  denied  by  the  court  upon  a  prelimi- 
nary objection  made  by  counsel  for  the  defendant  upon  the  tech- 
nical and  sole  ground  that  the  said  order  to  show  cause  did  not 
specify  the  irregularity  moved  against  [but  such  denial  was  with- 
out costs  and  with  leave  to  renew].  The  application  now  made 
is  for  an  order  to  show  cause  which  specifically  sets  forth  the  ir- 
regularity complained  of.] 

[Jurat.]  [Signature.] 

FORM  No.  53. 

Affidavit  to  procure  order  to  take  deposition  for  use  upon  a  motion. 

[Title  of  court  and  cav^e.] 
[Venue.] 
M.  N.,  being  duly  sworn,  says: 

I.  I  am  the  plaintiff's  attorney'^^  herein. 

II.  This  action  has  been  commenced  by  the  service  of  a  sum- 
mons and  complaint;  that  this  action  is  brought  to  [state  nature 
of  action.] 

III.  With  said  summons  and  complaint  was  served  an  injunc- 
tion order,  restraining  the  defendants  from  doing  certain  acts 
as  directors  and  officers  of  the  defendant  corporation,  which  said 
injunction  order  also  contained  an  order  to  show  cause  why  the 
said  injunction  should  not  be  continued  during  the  pendency  of 
this  action. 

IV.  In  said  order  permission  was  given  to  the  plaintiff  to 
serve  additional  affidavits  in  support  of  the  application  to  con- 
tinue said  injunction. 

V.  Said  motion  to  continue  said  injunction  was  returnable  on 
the  day  of  ,  19  ,  but  has  been  adjourned  and 
is  set  down  for  argument  for  the  day  of  ,  19      . 

VI.  On  the  day  of  ,  19  ,  I  presented  the  annexed 
proposed  affidavits  to  the  defendants'  manager  and  treasurer,  K. 

71  Usually  the  affidavit  of  the  at-  matters.  Moses  v.  Banker,  30  Super, 
torney    is    sufficient    proof    of    these       Ct.  131,  34  How.  Pr.  212. 
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A.  and  H.  S.,  respectively,  with  the  request  that  they  verify  the 
same,  but  they  absolutely  refused"^^  and  declined  to  make  said  affi- 
davits. These  affidavits,  which  were  presented  to  said  E.  A.  and 
H.  S.,  are  in  support  of  the  allegations  of  the  complaint  herein, 
viz.,  [//  the  application  is  not  founded  on  the  complaint  as  well, 
state  the  substance  of  the  allegations  supported.^ 

VII.  [Here  set  forth  the  facts  intended  to  be  proved  by  the 
witness,  for  instance,  as  follows  :'\  The  proposed  affidavit  of  R. 
A.  sets  forth  the  acts  and  proceedings  of  the  defendant  corpora- 
tion and  its  officers  and  directors,  and  among  other  things,  stated 
and  set  forth  the  proceedings  by  which  the  aforesaid  E.  A.  was 
appointed  manager  of  the  defendant  corporation  and  the  draw- 
ing of  moneys  from  the  funds  of  such  corporation  as  such  man- 
ager; and  also  the  fact  that  he  had  made,  without  the  sanction 
or  authority  of  the  board  of  directors,  contracts  mth  actors 
and  actresses  to  render  services  at  the  theatre,  and  stated 
and  alleged  he  had  granted  the  privilege  of  disposing  of  librettos 
during  the  production  of  operas  at  said  theatre  to  [  ]  P 

VIII.  The  proposed  affidavit  of  S.  shows  that  he  mismanaged 
the  books  of  said  company  and  made  entries  therein  at  the  in- 
stance and  suggestion  of  said  E.  A.  and  without  any  authority 
from  the  board  of  directors  [or  ivhatever  fact  is  material  to  the 
complaint.'] 

IX.  Said  facts  and  circumstances  tend  to  confirm  the  allega- 
tions of  the  complaint  in  very  many  particulars,  viz.,  [stating 
them.] 

X.  All  the  facts  and  allegations  in  the  proposed  affidavits 
I  verily  believe  to  be  within  the  personal  knowledge  of  said  E. 
A.  and  H.  S.'^* 

72  See  paragraph  66,  supra.  sires    to    examine    his    adversary    to 

If  the   affidavit   was   presented   by  prove  certain  facts   is  not  sufficient, 

a  person  other  than  the  affiant,   an-  It  must  be  alleged  that  the  facts  de- 

nex   and  refer  to  his   affidavit.     See  sired   to   be   proved   exist.     Kirkland 

Form  55,  post.  v.  Miss,  11  Abb.  N.  C.  421;   s.  c,  2 

73 The  affidavit  should  specify  with  Civ.  Pro.  Rep.   (MeCarty)   321  n. 

reasonable      certainty      the      subject  A    "  fishing "    examination    is    not 

upon  which  the  witness  was  requested  allowable.       Wallace     v.     Baring,     2 

to   depose   and  the   facts   claimed  to  N.  Y.  App.  Div.  501 ;  37  N.  Y.  Supp. 

be   within    his    knowledge    and   their  1078,  3  Anno.  Cas.   16;   Fisk  v.  Chi- 

bearing  upon  the  motion  to  be  made.  eago,    etc.,    R.    R.    Co.,    3    Abb.    Pr. 

Dauchy  v.  Miller,  16  Abb.  Pr.  (N.  S.)  (N.   S.)    430.     See  more  fully  para- 

100.     See   paragraph    67    {above).  graph  75,  swpra. 

74  An  allegation  that  a  party  de- 
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XI.  I  intend  to  use  the  said  depositions  and  affidavits  upon 
the  hearing  of  the  said  motions  to  continue  the  injunction  herein. 

[Jurat.]  [Signature.] 

[Here  annex  copy  of  proposed  affidavits.] 
[Under  the  1901  amendment  to  N.  Y.  Code  Civ.  Pro.,  §  885, 
notice  of  motion  to  the  adverse  party  is  now  essential.] 

FORM  No.  54. 
The  same; — where  affidavit  is  desired  to  oppose  motion.75 

[Title  of  court  and  cause.] 
[Venue.] 
W.  E.  S.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  for  the  plaintiff  herein;  that  this 
action  is  brought  to  recover  [state  its  nature.]''^ 

II.  That  heretofore  a  certified  copy  of  a  warrant  of  attach- 
ment, issued  herein  against  the  property  of  the  above  named  de- 
fendant, was  served  upon  one  C.  W.  D.,  a  brother  of  the  above 
named  defendant,  and  who  is  executor  of  one  0.  D.,  deceased,  their 
father.  That  thereafter  said  C.  W.  D.  gave  a  certificate  to  the 
effect  that  he  had  no  property  in  his  possession  belonging  to  said 
defendant. 

III.  That  thereafter  an  order  was  duly  obtained  requiring  said 

C.  W.  D.  to  appear  and  be  examined  as  to  the  same,  on  the 
ground  that  the  said  certificate  was  not  true.  That  thereafter 
an  order  was  obtained  by  the  attorney  for  said  C.  W.  D.  to 
show  cause  why  the  order*  requiring  hira  to  be  examined  should 
not  be  vacated  and  set  aside,  and  staying  proceedings  on  the  part 
of  deponent  under  the  order  for  his  examination.  That  the  mo- 
tion to  vacate  the  said  order  for  the  examination  of  said  C.  W. 

D.  is  returnable  under  said  order  to  show  cause  on  the 

day  of  ,  19       ,  and  this  deponent  intends  to  oppose  the 

samie. 

IV.  That  heretofore  an  order  to  show  cause  why  the  order  of 
publication  herein  granted  against  the  above  named  defendant 
should  not  be  vacated  and  set  aside,  was  duly  granted  upon  the 

75  From  Rogers   v.   Durant,   56   N.  76  Required     by     Code     Civ.    Pre, 

Y.    669.     See,    generally,    paragraphs        §   885. 
fil-76,   and  especially  paragraph   67, 
(above) . 
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application  of  defendant's  attorneys,  and  the  same  has  been  ad- 
journed for  hearing  to  ,  and  this  deponent  intends  to 
oppose  the  same. 

V.  That  on  the  day  of  ,  19  ,  as  appears 
by  the  affidavit  of  M.  JST.,  hereto  annexed,  deponent  caused  a  pro- 
posed affidavit  of  which  a  copy  is  hereto  annexed  marked  A  [the 
contents  of  which  must  he  apparently  material  upon  the  motion  re- 
ferred to']io  be  presented  to  said  C.  W.  D.  with  a  request  that  he 
verify  the  same  and  that  all  the  allegations  in  said  annexed 
proposed  affidavit  deponent  verily  believes  are  within  the  per- 
sonal knowledge  of  said  C.  W.  D." 

VI.  That,  as  appears  by  the  annexed  affidavit  of  M.  IST.,  the 
said  0.  W.  D.  was  requested  to  sign  and  verify  said  proposed 
affidavit  but  refused  to  make  the  same. 

VII.  That  it  is  necessary  for  deponent  to  have  proof  of  the 
facts  stated  in  the  annexed  proposed  affidavit  of  said  C.  ^Y.  D. 
in  order  to  successfully  oppose  the  motions  hereinbefore  men- 
tioned, and  deponent  believes,  if  he  is  allowed  to  take  the  deposi- 
tion of  the  said  C.  W.  D.,  he  will  be  able  to  show  that  the  said 
C.  D.  deceased,  left  a  large  amount  of  property,  and  that  the 
same  came  into  the  possession  of  said  C.  W.  D.,  as  executor,  and 
that  a  part  thereof  is  liable  to  be  attached  as  the  property  of  the 
defendant  herein. 

[Jurat.  J  [Signature.  ] 

FORM  No.  55. 
Affidavit  of  presentation  of  affidavit  and  refusal  to  verify. 

[Title  of  court  and  cause.] 
[Venue.'} 

M.   N".,  being  duly  sworn,  says,  that  on  the  day    of 

,19  ,  at  the  request  and  by  the  direction  of  W.  E. 
S.,  attorney  for  the  plaintiff  herein,  I  presented  to  E.  A.,  men- 
tioned in  the  annexed  affidavit  of  said  W.  E.  S.  a  proposed  affi- 
davit, of  which  a  copy  is  hereto  annexed,  and  then  and  there  re- 
quested him  to  verify  the  same,  and  offered  to  pay  the  fees  of  the 
notary  for  administering  the  oath;  but  said  E.  A.  thereupon  re- 
fused and  declined  to  make  said  affidavit  or  any  affidavit  for  the 
plaintiff  herein. 

[Jurat.]  [Signature.] 

77  See  paragraph  67,  supra. 
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FORM  No.  56. 
A£Sdavit  to  presentation  of  affidavit  and  evasion  of  request  to  verify.TS 

{Title  of  court  and  cause.^ 
\Yenue.] 

A.  W.  K.,  being  duly  sworn,  says: 

I.  On  the  day  of  ,  19  ,  at  the  request  of 
M.  ]Sr.,  attorney  for  the  plaintiff  herein,  I  called  upon  one  C. 
W.  D.,  one  of  the  executors  of  the  last  will  and  testament  of  0. 
C,  deceased,  at  his  oflSce,  No.  ,  street,  in  , 
and  presented  to  him  and  requested  the  said  C.  W.  D.  to  verify 
an  affidavit  to  be  used  in  behalf  of  plaintiff  in  this  action,  a  copy 
of  which  is  hereto  annexed  and  marked  "  Exhibit  A." 

II.  That  said  C.  W.  D.  replied  that  he  would  see  his  coun- 
sel and  consider  the  matter,  and  requested  me  to  call  again.  I 
called  upon  said  C.  W.  D.,  at  his  office,  in  the  afternoon  of 
said  day,  but  was  unable  to  find  him.  I  again  called  upon  said 
C.  W.  D.,  at  his  office,  on  the  instant,  in  the  noon, 
when  said  C.  W.  D.  stated  that  he  did  not  decline  to  make  the 
said  affidavit,  but  would  see  his  counsel.  On  the  afternoon  of 
said  day  I  again  called  upon  said  C.  W.  D.,  at  the  same  place, 
and  again  requested  him  to  verify  said  affidavit;  but  he  re- 
plied that  he  did  not  decline  to  make  said  affidavit,  but  that  he 
must  have  time  to  consult  his  counsel.  I  again  called  upon 
said  C.  W.  D.,  at  the  same  place,  on  the  morning  of  the 
instant,  when  he  made  substantially  the  same  answer  as  already 
stated  above,  adding  that  he  would  endeavor  to  see  his  counsel  dur- 
ing the  day,  and  have  some  information  for  me  in  the  after- 
noon, about  three  o'clock.  Accordingly,  about  three  o'clock  in 
the  afternoon  of  said  day,  I  again  called  upon  said  C.  W.  D.,  at 
the  same  place,  and  waited  there  for  some  time,  but  was  un- 
able to  see  him.  I  thereupon  wrote  a  note  to  said  C.  W.  -D.,  leav- 
ing it  for  him  with  his  bookkeeper,  stating  that  unless  we  re- 
ceived said  affidavit  from  him  at  five  p.  m.,  we  should  consider 
that  he  positively  refused  to  make  the  same.  ISTothing  as  received 
from  him  by  that  hour  or  during  the  following  day.   . 

Uurai.]  [signature.] 

{Annex  draft  of  the   affidavit  requested;   and  head  it,  Ex- 
hibit A.] 


re  See  paragraph  66,    [above). 
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FORM  No.  57. 
Order  to  take  deposition  for  use  on  a  motion.79 

[Although  notice  is  required  this  may  he 
a  judge's  order,  or'\ 
At  a  Special  Term  [e/fcj^" 
[Recitals  as  in  any  judge's  or  court  order;  see  Orders,  post.] 

Oedeeed,  that  C.  W.  D.,  of  JSTo.         ,  street,  in  the 

city  of  ,  appear  and  attend  before  J.  C,  Esq.,  who  is 

hereby  appointed  referee  to  take  the  deposition  of  said  0.  W.  D., 
at  the  office  of  said  referee,  No.  ^  street,   in  said 

city,  on  ,  the  day  of  ,   19       ,  at 

o'clock  in  the  noon,  and  at  such  other  time**  or  times  as 

said  referee  shall  name,  and  make  his  deposition  and  testify  and 
make  true  answers  to  all  such  questions  as  may  be  put  to  him 
[here  comprehensively  hut  concisely  indicate  subject  of  examina- 
tion, for  instance]  relative  to  the  facts  embodied  in  the  annexed 
proposed  affidavit  heretofore  submitted  to  him,  and  which  he  re- 
fused to  verify.  It  is  further  Ordered  that  said  deposition  when 
taken  by  said  referee  shall  by  him  be  filed  with  the  clerk  of  this 
Court  [or  other  desired  disposition'].^^ 

[For  reasons  stated  in  said  affidavit  of  the  plaintiff's  attorney, 
service  of  the  subpoena  upon  said  C.  W.  D.  may  be  made  in  the 
county  of  .]*^ 

[Date,  if  a  judge's  order.]      ■  [Signature  of] 

Judge  of  the  Court. 

[Or,  Enter] 
[Initials  and  title.] 
FORM  No.  58. 
Subpoena  to  a  witness  to  attend  and  make  deposition  for  use  on  a  motion.84 

The  People  of  the  State  of  ISTew  York  to  [naming  witness] ,  greet- 
ing:— 
We  command  you,   that  all  business  and  excuses  being  laid 

TSFrom   Rogers  v.   Durant,   56   K  82  in  the  absence  of  any  direction 

Y.  669.     See  paragraph  70   [above).  in    the   order   the    deposition    is    de- 

80  This  may  be  either  a  judge's  or  livered  to  the  party  who  procured 
a  special  term  order  on  notice  to  all  the  order.  N.  Y.  Code  Civ.  Pro., 
parties    who    have    appeared    of    at  |  885. 

least  one  day.     Code  Civ.  Pro.,  §  885.  83  Otherwise  the  subpcena  may  be 

See  appropriate  captions  in  each  in-  served  only  in  the  county  where  the 

stance     under      Forms      of     Orders  non-resident  person  is  to  be  examined. 

(post).  Code  Civ.  Pro.,  §  886. 

81  If  a  time  fixed  by  the  referee  is  8*  See  paragraphs  71,  7.3,  75  (as  to 
relied  on  instead  of  one  fixed  by  the  subposna,  duties  of  referee,  etc.) 
order,  get  referee  to  fix  it  in  writing  (above). 

and  name  it  accordingly  in  the  sub- 
pcena. 

12 
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aside,  you  appear  before  E.  F.,  Esq.,  (the  referee  appointed  by 
[Hon.  J.  K.,  a  judge  of]  the  court),  at  the  office  of  said 

referee,  JSTo.         ,  street,  in  the  city  of  ,  on  the 

day   of  ,    19       ,    at  o'clock   in   the 

noon,  to  be  examined  and  make  deposition  to  be  used  upon  a 
motion  on  behalf- of  the  [plaintiff]  in  a  certain  action  now  pend- 
ing in  the  said  court  between  A.  B.,  plaintiff,  and  Y.  Z.,  defend- 
ant, and  for  a  failure  to  attend  you  will  be  guilty  of  a  contempt 
of  court,  and  will  be  also  liable  to  the  aggrieved  party  for  loss  and 
damages  sustained  thereby,  and  will  forfeit  fifty  dollars  in  ad- 
dition thereto: 

Witness,  Hon.   [here  name  any  justice  or  judge'],  Justice  of 
said    [Supreme]    Court,   at  the  Court  House  in  said  city,  the 
day  of  ,  19       . 

[Seal.J  [Signature  of  clerh.] 

[Signature  and  address  of  attorney.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  885,  attendance  is  to  be  en- 
forced as  at  the  trial.] 

FORM  No.  59. 
Deposition;  and  report  of  referee.85 

[Title  of  court  and  cause.] 

Deposition  of  A.   B.,  taken  the  day  of  , 

19     ,  before  J.  C,  Esq.,  referee,  at  ,  under  the  annexed  order 

of  Mr.  Justice  J.  K.,  one  of  the  justices  of  the         Court,  dated  the 
day  of  ,  19       ,  [or,  an  order  made  herein  on  the 

day  of  ,  19       ,  whereof  a  certified  copy  is  here- 

unto annexed],  at  the  instance  of  the  plaintiff  [or,  defendant] 
above  named,  pursuant  to  section  885  of  the  Code  of  Civil  Pro- 
cedure. 

Appearances : 

M.  ISr.,  Esq.,  attorney  for  plaintiff. 

D.  C,  Esq.,  attorney  for  defendant. 

The  said  A.  B.,  being  first  duly  sworn,  deposes  and  says: 

Direct  examination,  by  Mr.  IT. 

Q.: 

A.:«« 

85  It  is  not  irregular  for  the  referee  37   N.   Y.   Supp.   1078,  3  Anno.  Cas. 

to     put     questions     to     the    witness.  16. 

Brooks   V.   Schultz,    3   Abb.   Pr.    (N.  See  generally  paragraph  75,  supra. 

f^- )    124.  86  The  deposition  must  be  taken  by 

Witness  cannot  be  required  to  ex-  que.stion     and     ans-\ver.        Code    Civ. 

amine   or   produce   books   or   papers.  Pro.,   §   885. 
Wallace  v.  Baring,  2  App.  Div.  501, 
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[After  conclusion  of  direct  examination} 
Cross-examination  by  Mr.  C. 

[Signature  of  deponent.} 
Subscribed   and   sworn   to  before 
me  this  day  of  ,  19       . 

[Signature  of}  Referee. 

I  hereby  certify  that  by  virtue  of  the  annexed  order  made  by 
Justice  J.  K.    [or,  by  the  court]  on  the  day  of  , 

19     ,  at  ,1,  having  first  taken  the  referee's  oath  also  hereto 

annexed,  took  the  foregoing  deposition  of  [here  name  witness  or 
witnesses}  ;  that  said  deposition  when  completed  was  carefully 
read  to  and  subscribed  and  sworn  to  by  said  [luitness}. 

[Date,}  [Signature  of}  Referee 

[Annex  referee's  oath.} 

FOKM  No.  60. 
Order  to  show  causes?  —  General  form. 

[Name  of}  court  [or,  if  court  order^}  At  a  Special  Term  [or, 
an  Appellate  Division  [efc.]. 

[Title  of  cause.} 

On  reading  the  annexed  affidavit  of  ,  verified  the 

day  of  ,  19       ,  [and  specifying  other  papers,  if  any,  re- 

lied on;  and,  if  the  motion  is  made  hy  one  not  a  party,  add,  and 
on  motion  of  Q.  R.,  attorney  for  M.  N.]  : 

Oedbeed,  that  the  [plaintiff}  herein  or  his  attorney  show  cause, 
at  a  [Special]  Term^  of  this  court,  to  be  held  at  the  [County 
Court  House],  in  the  [Borough  of  Manhattan],  county  of  , 

on  the  day  of  ,19       ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard  [or. 
show  cause  before  me,  at  my  chambers  in  ,  on  the 

day  of  ,  19     ,  at         o'clock  in  the         noon],  why  [here 

state  relief  sought,  and  grounds  thereof,  specifying  irregularity 
complained  of,  if  any},  and  why  the  [defendant]  should  not  have 
'such  other  or  further  relief  as  may  be  just  [with  costs  of  this 
motion.] 

S7  See  paragraphs   104  and   105   as  S8  See    paragraph    106,    as   to   who 

to  when  such  an  order  may  be  used  may  make  such  orders  and  where  re- 

as  process,  and  when  as  a  short  no-  turnable.     See,  also.  Code  Civ.  Pro., 

tice  of  motion.     See,  also,  paragraph  §    782.     As   to   captions,    see    Orders 

111  as  to  its  legal  effect.  {post). 
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Service  of  this  order,  and  the  papers  on  which  it  is  granted  on 
before   the  day   of  ,   19       ,   stall  be  auffi- 


or 

.  89 


cient. 

[Date,  signature,  etc.,  as  in  Form  No.  47  above.] 

FORM  No.  61. 
Order  to  show  cause,  allowing  further  papers  to  be  served  meanwhile. 

{Title  of  court  and  cause.] 

On  the  foregoing  affidavit  of  A.  B.,  verified  the  day  of 

,  19       ,  and  on  all  the  papers  and  proceedings  in  thia 

action,  and  on  such  other  and  further  affidavits  as  may  be  served 

by  the  [plaintiff]  herein  on  or  before  [Wednesday],  the 

inst,  let"  the  [defendant]  show  cause  [etc.,  as  in  Form  No.  60]. 

FORM  No.  62. 
Counter-motion.90 

\_Title  of  court  and  cause.] 

Please  take  notice,  that  upon  the  [annexed]  affidavits  of  A.  B. 
and  C.  D.,  copies  of  which  are  herewith  served  upon  you,  and 
upon  [the  pleadings  in  this  action,  and  upon]  the  papers  served 
by  you  upon  me  on  the  day  of  ,19       ,  whereon  you 

have  given  notice  on  behalf  of  the  plaintiff  [or,  defendant  —  or 
other  person]  of  an  application  to  this  court,  at  a  special  term 
thereof,  to  be  held  at  the  City  Hall  [or.  County  Court  House] 
in  the  of  ,  on  the  day  of  19       ,  at 

the  opening  of  the  court,  or  as  soon  thereafter  as  counsel  can  be 
"heard,  for  [specifying  the  relief  sought  in  the  original  motion, 
for  example,  an  injunction  order  restraining  the  defendant  —  or, 
plaintiff  —  or  other  person  —  from  selling  or  interfering  in  any 
way  whatever  with  the  partnership  property  mentioned  in  the 
complaint]  the  undersigned,  in  case  your  motion  shall  be  granted, 
will  make  a  counter-application  to  this  court  at  the  same  hour  and 
place,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  [a  re- 
ceiver of  the  said  partnership  property,  and  that  the  plaintin-— 
or  other  party  —  be  likewise  enjoined  from  interfering  therewith 
—  or  other  relief] ,  or  for  such  other  or  further  relief  as  may  be 
just  [with  costs  of  this  motion]. 

[Date,  signature,  and  addresses  as  in  Form  No.  47  above.] 

89  See  paragraph  109,  supra.  up   the   time  set   for  the  hearing  of 

90  See  paragraph  116  {above).  the   original   motion   and   the  inaae- 
If  sufRcient  time  is   not   interven-       quacy    of    the.  intervening   time.   a» 

ing  for  a   regular  notice   of  motion,       the  necessity  for  the  order, 
take  an  order  to  show  cause  and  set 
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FORM  No.  63. 
Countermand  of  motion. 

[Title  of  court  and  cause.] 

Take  notice,  that  I  hereby  comitennand  the  notice  of  motion  for 
[designnating  it],  dated  on  the  day  of  last,  and 

heretofore  served  on  you  in  this  action  [and  I  hereby  tender  pay- 
ment of  your  costs^^  of  opposing  said  motion]. 

[Date.]  [Signature.]] 

[Address.] 

FORM  No.  64. 

Motion  to  amend  an  order.s^ 

[As  in  the  notice  of  motion  {Form  No.  47)  as  far  as  object 
of  motion,,  and  then  indicate  the  desired  amendment,  as,  for  ex- 
ample:] that  the  order  heretofore  granted  in  this  action  by  [this 
court  at  a  Special  Term  thereof,  and  dated  and '  entered  on  the 
day  of  ,  19       ,]  whereby  the  defendant  and  others 

were  directed  to  appear  before  R.  F.,  referee,  to  make  depositions 
to  be  used  on  a  motion  in  behalf  of  the  plaintiff,  may  be  amended 
[state  in  what  particidar  as,  by  striking  out  the  said  provision 
in  so  far  as  it  affects  the  defendant],  or  for  such  other  or  fur- 
ther relief,  etc. 

FORM  No.  65. 

Stipulation  extending  the  time  fixed  by  a  notice  of  motion,  or  order  to  show 
cause,  for  the  hearing  thereof. 

[Short  form  when  indorsed  upon  the  notice  of  motion.] 
[Title  of  court  and  cause.y^ 

It  is  hereby  stipulated  that  the  -within  motion  is  adjourned  to 
be  heard  before  the  same  court  [or,  judge]  at  the  same  place  and 
hour,  on  the  day  of  ,19       ,  or  as  soon  thereafter  as 

counsel  can  be  heard  [without  prejudice  to  the  plaintiff's  —  or,  de- 
fendant's —  right  to  make  any  preliminary  objections  to  said  mo- 
tion, or  to  the  hearing  thereof,  as  he  may  be  advised.]  [Care 
should  be  taken  to  name  a  proper  return  day'^^  in  term  time,  or, 
if  before  a  judge,  a  day  on  which  he  ivill  he  present.] 

[Date.] 

[Signatures  of  the  attorneys  for  the  different  parties.] 

91  See  paragraph  115,  as  to  effect  93  The  title  may  be  omitted,  or 
of  omitting  to  tender  costs  upon  much  abbreviated,  where  the  motion 
countermanding  notice  of  motion  as       papers  are  properly  entitled. 

to  entire  relief  sought,  and  also  as  to  »*  See  paragraph  117  (above). 

one  of  two  objects  of  the  motion.  See  preceding  note. 

92  See  paragraph  41  (above). 
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FORM  No.  66. 
The  same,  when  not  indorsed  upon  the  motion  papers. 

[Title  of  court  and  cause.] 

It  is  hereby  stipulated  that  the  defendant's  [or,  plaintiff's] 
motion  [to  set  aside  the  judgment  and  execution  herein — or,  order 
to  show  cause  why,  etc.,  describing  the  relief  sought]  noticed  for 
a  hearing  [or,  returnable]  at  a  special  term  of  this  court  to  be 
held  at  the  City  Hall  [or.  County  Court  House]  in  the  of 

on  the  day  of  ,  19       ,   [or,  noticed  for 

a  hearing  —  or,  returnable  — before  Hon.  ,  Justice  of  this 

court,  at  his  chambers  —  or  other  place  —  at        a.  m.,  on  the 
day  of  ,   19     ,t]    is  adjourned   to  be  heard  at  the  same 

place  before  the  same  court  [or,  judge]  at  the  same  hour,  on  the 
daY  of  ,  19     ,  or  as  soon  thereafter  as  counsel  can 

be  heard  [but  without  prejudice,  etc.,  continuing  as  in  preceding, 
Form.] 

[Date  and  signatures  as  in  Form  No.  65.] 

FORM  No.  67. 

Stipulation  that  a  motion  noticed  for  a  proper  county  may  be  heard  in  a 
county  for  which  it  could  not  have  been  noticed.95 

[Title  of  court  and  cause.] 

It  is  hereby  stipulated  that  the  within  motion  f  may  be  brought 
on  to  be  heard  at  a  Special  Term  of  this  court  to  be  held  [or, 
brought  on  to  be  heard  before  the  same  judge  —  or,  before  Hon- 
,  a  Justice  of  the  above  court]   at  the  City  Hall  [or, 
County  Court  House,  or  other  place]  in  the  city  [or,  town]  of 
,  in  the  county  of  ,  on  the  day  of  , 

19  ,  at  the  opening  of  the  court  [or,  at  11  a.  m.,  or  other  time], 
or  as  soon  thereafter  as  counsel  can  be  heard,  instead  of  at  the 
[time  and]  place  in  the  county  named  in  the  within  notice  of 
motion  [and  for  caution  may  add:]  but  without  prejudice  to  the 
plaintiff's  [or,  defendant's]  right  to  make  any  [preliminary  or 
other]  objections  to  the  said  motion,  or  the  hearing  thereof,  as 
fully  as  if  the  motion  had  been  heard  at  the  [time  and]  place 
specified  within,  except  that  all  objections  to  the  place  of  hearing 
the  motion  are  hereby  waived. 

[Date  and  signatures  as  in  Form  No.  65.] 
96  See  paragraph  118  {al>ove.\ 
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FORM  No.  68. 
The  same,  when  not  indorsed  upon  the  motion  papers. 

[Same  as  in  next  preceding  Form,  but  one,  to  the  \,  and  then 
continue  as  in  last  Form  from  the  f.] 

FORM  No.  69. 

The  same,   waiving   objection   that   the   motion  was   noticed  for  a   wrong 

county.se 

[Short  form  if  indorsed  upon  the  notice  of  motion.] 

It  is  hereby  stipulated  that  the  objection  that  the  within  motion 
is  not  noticed  for  hearing  in  a  proper  county  is  hereby  waived 
[but  without  prejudice  to  any  other  preliminary,  or  other  objec- 
tion or  question  whatever,  that  may  arise  at  the  hearing  of  the 
motion.] 

[Date  and  signatures  as  in  Form  No.  65. J 

FORM  No.  70. 

Order  of  a  judge  transferring  a  motion,  or  order  to  show  cause,  returnable 
before  himself,  to  another  judge.97 

[Title  of  court  and  cause;  —  hut  this  may  be  omitted  if  the  order 
be  indorsed  upon  notice  of  motion  or  order  to  show  cause. 
Owing  to  my  intended  absence  lor  specify  other  inability  to 
hear  the  motionl  on  the  day  when  the  within  motion  [or  order  to 
show  cause]  is  noticed  to  be  heard  [or,  is  returnable],  f  let  the 
same  be  transferred  to  and  heard  by  Hon.  ,  a  Justice  of 

this  court  [specifying  a  judge  before  vfhom  the  motion  might  have 
been  originally  made],  at  the  time  and  place  specified  in  said 
notice  of  motion  [_or,  order  to  show  cause  —  or,  state  other  time 
or  place] . 

[Date.]  [Signature  of  the  judge  before 

tuhom  the  motion  ivas  orig- 
inally noticed,  with  title.] 

FORM  No.  71. 
Stipulation  securing  same  object  as  last  preceding  order.98 

[Adapt  from  last  preceding  Form,  except  omitting  the  word 
"let "  at  the  t  and  inserting  in  place  thereof  the  words  "  it  is 


96  See  paragraph  llSjaAove).  98  See  paragraph  120,  supra. 

97  See  paragraph  120  (ahove). 
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hereby  stipulated  that,"  and  adding  signatures  of  the  attorneys 
for  the  different  parties  in  place  of  that  of  the  judge.'] 

FORM  No.  72. 
The  same,  when  not  indorsed  upon  the  motion  papers. 

[As  in  last  Form  but  one;  hut  prefix  title  of  court  and  cause; 
omit  the  words  "  the  within,"  and  substitute  "  a  "  in  place  thereof, 
and  insert  at  the  f  a  description  of  the  relief  sought  and  specify, 
time  and  place  as  in  previous  forms.] 

FORM  No.  73. 
Adjournment  of  contested  motion  at  special  term  to  chambers.fl9 

[Title  of  court  and  cause;  but  this  may  be  omitted  if  the  stipulor 

Hon  be  indorsed  upon  motion  papers.] 

It  is  hereby  stipulated  between  the  parties  to  this  motion,  that 
with  the  consent  of  Hon  ,  the  Justice  now  holding  the  Special 

Term  of  this  court,  before  which  the  within  motion  is  noticed 
for  a  hearing,  the  same  shall  be  heard  by  said  justice  at  the 
office  of  [or  other  place]  in  [city  and  county]  on  the  day 

of  ,  19     ,  at  11  A.  M.  [or  other  time],  or  as  soon  there- 

after as  counsel  can  be  heard. 

[Date.]  [Signatures  of  attorneys  for 

all  parties.] 

FORM  No.  74. 
Adjournment  of  motion  for  further  preparation,  etc.i 

[Title  of  court  and  cause;  but  this  may  be  omitted  if  the  order  or 
stipulation  be  indorsed  upon  the  motion  papers.] 
Ordered  [or,  stipulated]  that  the  within  motion  be  adjourned 
to  be  heard  at  the  same  place  and  hour  on  the  day  of  , 

19  ,  with  leave  to  the  defendant  [or,  plaintiff]  to  prepare  [fur- 
ther] affidavits  in  opposition  to  the  motion  [and  without  prejudice 
to  his  right  to  make  any  objection  to  the  jurisdiction  of  the  court 
[or  other  preliminary  objection  desired  to  be  raised],  or  any  other 

88  Unless  this  adjournment  is  taken  open  court  will  not  suffice.  Arm- 
to  the  chambers  of  a  justice,  the  strong  v.  Loveland,  99  App.  Div.  28. 
stipulation  should  be  made  in  writ-  90  N.  Y.  Supp.  711;  if  the  adjourn- 
ing and  filed  with  the  clerk.  Al-  ment  is  to  a  justice's  chambers  by 
though  in  terms  Code  Civ.  Pro.,  §  37  counsel's  consent,  an  entry  in  the 
applies  only  to  trials,  and  may  not  minutes  is  sufficient.  Code  Civ.  Pro., 
govern  the  hearing  of'  a  motion,  if  it  §  239. 
is   held    to    apply,    a    stipulation    in  i  See  paragraph  127  (a6oi;e). 
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prelimiiiary  objection,  as  fully  as  if  this  adjoumment  had  not  been 
had.''] 

[Dcde.]  [Signature  of  judge.] 

[Or,  in  case  of  a  stipulation,  the  signatures  of  the  attorneys  for 
the  different  parties.] 

FORM  No.  75. 
Note  of  issue  on  motion.3 

[Title  of  court  and  cause.]  * 

M.  N.,  attorney  for  plaintiff  [giving  office  address]. 
O.  P.,  attorney  for  defendant  [giving  office  address]. 
Motion  by  [defendant]   to  make  the  complaint  more  definite 
and  certain   [or  other  description  of  the  nature  of  the  motion] 
noticed  for  the  day  of  ,  19     . 

[Signature  of] 

Attorney  for  the  [defendant] 

in  support  of  the  motion. 

FORM  No.  76. 
Note  of  issue  for  Appellate  Division  motion. 

Supreme  Court,  Appellate  Division 
[First]  Department.® 


[Title] 


Motion  for  leave  to  appeal  to  the  Court  of  Appeals. 
Noticed  for  [Friday,  ISTovember  16,  1906.] 

M.  N.,  Attorney  for  Plaintiff-Appellant. 

O.  P.,  Attorney  for  Defendant-Respondent. 

FORM  No.  77. 

Note  of  issue  for  appeal  heaid  as  a    nonenumerated  motion  at  Appellate 

Division.^ 

[Title  of  court  and  cause  as  in  preceding  Form.] 
Appeal  from  order  [denying  motion  for  bill  of  particulars.  ] 

2  See  paragraph  128.  Thursday   preceding  the    Friday   for 

3  See  paragraph   122  (above).  which  the   motion   is   noticed.     App. 
*  The    names    of    parties    may    he      Div.  Rules,  1st  Dept.,  No.  II. 

limited   to    "  John    Doe,    and    others,  S  File    eight    days    before    day    no- 

plnintiffs,"  etc.  ticed.     Gen.  Rule  No.  39. 

5  File   with   the   clerk   in   the   first  File  at  the  same  time,  in  the  first 

department     before     noon     on     the  department,  sixteen  copies  of  appeal 
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Noticed  for  [Friday,  November  16,- 1906.] 
Notice  of  appeal  served  on  the  day  of  ,  19     . 

[^Names  af  attorneys  as  in  previous  Form,} 

FORM  No.  78. 
Note  of  issue  for  an  appeal  heard  as  an  enumerated  motion. 

[Title  of  court  and  cause  as  in  preceding  Form  but  one.] 

Appeal  from  [judgment  of  the  Special  Term.] 

Noticed  for  the  [December,  1906]  Term. 

Notice  of  Appeal  served  on  the  day  of  ,  19     . 

[Preference  is  claimed  on  the  ground  that  the  sole  party  plain- 
tiff-appellant is  an  executor.] 

INames  of  all  attorneys,  etc.,  as  in  previous  forms.] 

FORM  No.  79. 

Motion  to  dismiss  appeal,  or  for  judgment    on  enumerated  or  nonenumerated, 
motion  for  failure  to  file  or  serve  papers.8 

[Title  of  court  and  cause,  as  in  Form  76.] 

Please  take  notice,  that  upon  the  annexed  affidavit  of  A.  B.,  a 
copy  of  which  is  herewith  served  upon  you,  the  undersigned  will 
move  this  court  at  a  term  thereof  to  be  held  in  and  for  the  first 
[or  other]  department  at  the  [Appellate  Division  Court  House] 
in  the  Borough  of  Manhattan,  county  of  New  York,  on  the 
day  of  ,  19     ,®  at  the  opening  of  the  court,  or  as  soon  there- 

after as  counsel  can  be  heard,  that  the  appeal  [^describing  it],  be 
dismissed  [or,  that  judgment  be  rendered  in  favor  of  the  respond- 
ent] on  the  ground  of  your  failure  to  serve  or  file  the  papers  re- 
quired to  be  furnished  by  Rule  No.  41  of  the  General  Rules  of 
Practice,  or  for  such  other  or  further  relief  as  may  be  just,  with 
costs  of  this  motion. 

[Date,  signature,  and  address,  as  in  Form  No.  47.] 

papers  and  an  affidavit  showing  aerv-  appeal    from    order,    and    also   with 

ice  upon  respondent  of  three  copies,  copies  of  appellant's  points  and  proof 

and  a  notice  of  argument  with  admis-  of  service  of  three  copies;  see  note  to 

sion  or  proof  of  service.     First  Depl.  preceding  form. 

App.  Div.,  Rules  No.  TV.  See     paragraph    4,     supra,    as    to 

Consult  special  rules  of  other  ap-  what  are  enumerated  motions, 

pellate  division  for   variations.  8  See  paragraph  124  {above). 

See    paragraph    4,     supra,    as    to  9  Not  less  than  three  days'  notice 

what  are  non-enumerated  motions.  must  be  given    (four  in  first  depart- 

TFile  fifteen  days  before  first  day  ment),  and  the  motion  must  be  no- 

of  term,   with  additional   papers,   in  ticed  for  a  motion  day.      N.  Y.  Gen. 

the  first  department,   as   in   case  of  Rule  No.  41. 
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FORM  No.  80. 
Affidavit  impeaching  credibility  of  an  affiant,  or  of  an  aUeged  material  wit- 
ness on  motion  for  a  new  trial,  etic.io 

[Title  and  venue  as  in  other  cases.] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  resides  at  [giving  street,  number,  city  or  toion, 
and  county,  etc.],  and  that  he  is  a  merchant  [or  other  avocation], 
having  his  place  of  business  at  [designating  his  business  address 
in  full]. 

II.  That  deponent  has  been  well  acquainted  with  C.  .D.,  of 
[designating  his  residence],  for  the  past  ten  years  [or  other 
period],  during  all  of  which  time  the  deponent  has  lived  within 
a  short  distance  [specifying  as  near  as  may  he]  of  his  residence 
[or,  place  of  business],  in  the  same  neighborhood,  and  that  there 
has  never  been  any  controversy  or  matter  of  difference  between 
him  and  deponent. 

III.  That  deponent  is  not  related  to,  nor  in  any  manner  con- 
nected with,  the  parties  or  attorneys  to  this  action,  and  has  no 
interest  whatever  therein,  either  directly  or  indirectly. 

IV.  That  deponent  knows  [the  character  and]  the  general 
reputation  of  the  said  C.  D.  in  the  conxmunity  where  he  lives,  and 
that  his  general  reputation  for  truth  and  veracity  is  notoriously' 
bad,  and  that  deponent  would  not  believe  him  under  oath  [and 
deponent  can  name  several  well  known  citizens  who,  long  before 
this  action  arose,  told  the  deponent  that  they  regarded  the  said 
C.  D.  as  totally  unworthy  of  credit  even  under  oath].  [Or,  That 
the  deponent  as  prosecuting  attorney  —  or  otherwise  —  knows  of 
his  own  knowledge  that  the  said  C.  D.  was  tried  and  convicted  of 
the  crime  of  perjury  at  —  specifying  the  court,  time,  and  place  — 
and  was  sentenced  —  specifying  the  sentence,  if  known,  and  annex- 
ing and  referring  to  certified  or  sivom,  copy  of  the  record  of  con- 
viction.] 

[Jurat.]  [Signature.] 

FORM  No.  81. 

Order  allowing  an  omission  from  previous  affidavit  to  be  supplied  to  meet  an 

objection.ii 

[Title  of  court  and  cause.  ] 

On  reading  and  filing  the  annexed  affidavit  of  A.  B.,  attorney 
for  defendant  [or,  plaintiff],  verified  the  day  of  , 

19     ,  whereby  it  appears  that  the  omission  to  disclose  in  the 
affidavit  of  said  A.  B.,  on  which  the  order  to  show  cause  herein, 

w  See  paragraph  135  (above).  U  See  paragraph  163   (above). 
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dated  on  the        day  of  ,  19     ,  was  heretofore  granted  by 

Mr.  Justice  J.  K.  and  made  returnable  before  this  court,  on  the 
day  of  ,19  ,  whether  any  previous  application  had  been  made 
therefor,  was  inadvertent  and  excusable,  and  that,  in  fact,  no 
previous  application  had  been  made:  Now,  on  motion  of  said 
A.  B.,  attorney  for  defendant,  Ordered  that  the  said  defect  may 
be  and  hereby  is  supplied  by  the  filing  of  the  affidavit  first  above 
mentioned,  which  said  affidavit  is  received  and  read  upon  this 
motion  for  such  purpose  only,  and  [here  may  proceed  with  rest 
of  order  thereon^. 

[Date.]  [Signature  of  judge.] 

FORM  No.  83. 
Motion  for  lehearing.i^ 

[As  in  Form  No.  47  for  notice  of  motion,  to  the  object  of 
motion,  and  then  insert,  for  example,  as  follows:]  That  the  de- 
cision of  the  motion  heard  and  determined  herein  at  a  Special 
Term  of  this  court  [in  the  First  Department  add,  held  by  Jus- 
tice J.  K.,^^]  on  [specifying  time  and  place  and  description  of 
motion],  may  be  reopened,  and  the  said  motion  reargued  upon 
the  same  papers,  on  the  grotmd  that  a  question  decisive  of  the 
case  and  duly  submitted  by  counsel  was  overlooked  [specifying  the. 
question  ■ — ■  or,  that  .the  decision  of  the  motion  is  in  conflict  with 
an  express  statute  —  specifying  it  —  or,  with  a  controlling  de- 
cision to  which  attention  was  not  called  by  counsel  or,  tliat  such 
decision  was  based  upon  an  obvious  misapprehension  of  the  facts 
stated  in  the  affidavits  of  A.  B. —  specifying  in  what  the  misappre- 
hension consisted],  or  for  such  other  or  further  relief,  etc. 

FORM  No.  83. 
Motion  for  leave  to  renew.i* 

[As  in  other  forms,  inserting]  for  leave  to  renew  the  motion 
heretofore  made  for  [describing  it,  for  instance,  a  discovery  and 
inspection  of  certain  books  and  papers  in  the  annexed  papers 
described],  on  the  ground  that  such  motion  was  denied  upon  the 
ground  that  [stating  it,  and  disclosing  that  the  denial  was  based 

12  See  paragraphs  168-171   (above).  Special   Term   before   which  the  mo- 

15  A   reference  to   the   justice   who  tion  comes.     See  paragraph  170,  sii- 

presided   may  be  useful   as   identify-  pro. 

in^  to  whom  this  motion  should   be  14  See   paragraphs   172-180,  supra. 

referred   by   the   justice   holding   the 
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on  some  irregularity,  or  insufficiency,  as:  the  said  motion  was 
made  upon  an  affidavit  and  not  upon  a  petition  as  required  bv 
statute.]  ^^  r  1  J- 

FORM  No.  84. 
Notice  of  motion  for  leave  to  renew,  and  of  renewed  motion,  if  allowed.ie 

[As  in  last  preceding  Form,  adding']  and  that  at  the  same  time 
an  order  will  be  asked  [giving  the  plaintiff  a  discovery  —  etc.,  etc., 
proceeding  as  in  Form  No.  47.]  • 


FORM  No.  85. 
Leave  to  renew  application  for  leave.iT 

Oedeeed^  that  the  motion  to  renew  the  said  motion,  based  upon 
the  same  papers,  be  and  the  same  is  hereby  denied,  but  without 
prejudice  to  the  plaintiff  moving  again  on  the  same  and  additional 
papers,  for  leave  to  renew  said  motion. 

ISA  party  has  a  right  to  renew  his  16  See  paragraph  177  {above). 

motion    upon    after-discovered    facts,  17  See  paragraph    173    (above),   as 

without  first  obtaining    leave.       See  to  when  leave  to  renew  on  same  facts 

paragraph  174,  supra.  should  be  reserved. 
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ARTICLE  XV. 

Notices. 

1.  What  is  notice  in  practice.  11.  Combining  several  notices. 

2.  In  what  proceedings  necessary.  12.  Ambiguous  notice. 

3.  Notice  of  proceedings  taken.  13.  Alterations. 

4.  Signature.  14.  Objections  to  sufficiency. 

5.  Address  or  direction.  15.  Effect  of  holding  sufficient. 

6.  Original  or  copy  served.  16.  Notice  of  motion. 

7.  Necessity   of   acting   through  at-       Forms. 

torney.  (S6)    Notice;  common  form. 

8.  Notice   to    several   united    in   in-  (87)    The  same;  in  an  action. 

terest.  (88)   Notice  confirming  previous  No- 

9.  Date.  tice. 
10.  Premature  notice. 

1.  What  is  notice  in  practice.] — The  word  "notice,"  as  used 
in  practice,  has  either  of  three  meanings:  1.  Written^*  com- 
munication proceeding  from  one  person  and  addressed  to  and 
regularly  served  upon  another.  2.  An  oral  communication  pro- 
ceeding from  one  person  and  heard  by  the  other.  3.  Actual  knowl- 
edge, or  circumstances  fairly  equivalent  thereto.-^^ 

Tlie  first  of  these  meanings  is  the  usual  one;  and  wherever 
a  statute,  rule  of  court,  or  stipulation,  requires  notice  without 
qualification,  this  kind  of  written  notice  is  implied.^" 

To  satisfy  such  a,  requirement  it  is  not  enough  that  personal 
knowledge,  however  distinct,  should  be  brought  home  to  the  person 

18  U.  S.  V.  Foote,  25  Fed.  Cas.  1140.  Printing  or  engraving  is  equivalent. 
Pelton  V.  Ottawa  Supervisors,  52  Mich.  517,  18  N.  W.  Rep.  245,  17  Repr.  657 

(under  statute  requiring  "notice   in  writing"   to  be   posted).     So  is  type- 
writing.    Hunt  V.  Dexter,  etc.,  Co.,  100  App.  Div.  119,  91  N.  Y.  Supp.  279. 

19  Knowledge  is  tantamount  to  notice,  unless  written  notice  is  required. 
Jones  V.  Van  Zandt,  13  Fed.  Cas.  1047. 

Erving  v.  Mayor,  131  N.  Y.  133;  Foley  v.  Mayor,  1  App.  Div.  586,  37  N.  Y. 
Supp.  465.  Where  a  statute  requires  the  notice  to  be  filed,  it  must  be  in 
writing.  Foley  v.  Mayor,  supra;  Norton  v.  City  of  New  York,  16  Misc.  303, 
38  N.  Y.  Supp.  90;  State  v.  Town  of  Elba  Supervisors,  34  Wise.  169. 

Notice  by  telephone  is  insufficient  to  comply  with  a  requirement  of  a 
written  notice.    Re  Shier's  Est.,  35  So.  Car.  417,  14  S.  E.  931. 

20  Gilbert  v.  Columbia  Turnpike  Co.,  3  Johns.  Cas.  107,  108;  Lane  l'.  Gary, 
19  Barb.  537  ;  People  y.  Tallman,  36  Barb.  222  ;  Bissell  v.  N.  Y.  Cent.  R.  R.  Co., 
67  Barb.  385.  But  it  is  competent  for  the  Legislature  to  sanction  constructive 
notice  in  proceedings  in  the  nature  of  proceedings  in  rem.  St.  Paul,  etc.,  Ey. 
Co.  V.  City  of  Minneapolis,  35  Minn.  141,  27  N.  W.  Rep.  500,  502.  Notice  in  a 
judicial  proceeding  may  be  given  (if  timely)  orally  in  open  court,  and  entered 
in  the  minutes.    Killip  v.  Empire  Mill,  etc.,  Co.,  2  Nev.  46. 
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to  be  charged.     He  is  entitled  to  a  document  that  he  can  file  and 
produce  as  evidence  to  bind  the  person  giving  it,^^ 

Nor  is  it  enough  that  a  written  notice  should  have  proceeded 
from  a  third  person ;  ^  it  is  usually  essential  to  a  notice  that 
it  should  ostensibly  proceed  from  the  court  or  its  officer,  or  from 
the  person  on  whose  part  it  is  to  be  given.^  If  the  statute  or 
rule  of  court  be  silent  on  the  character  of  notice  required,  it  must 
be  given  personally  to  the  one  for  whom  it  is  intended.^* 

Nor  is  it  sufficient  to  deliver  it  to  the  person  for  whom  it  is 
intended  if  it  be  not  addressed  to  him,  unless  the  circumstances 
are  such  as  to  entitle  hinl  nevertheless  to  act  upon  it  and  hold 
the  writer  bound  to  him  upon  it 

On  the  other  hand,  in  the  case  of  a  notice  given  in  the  ordinary 
course  of  a  pending  action,  as  between  parties  of  whom  the  court 
has  acquired  jurisdiction,  it  is  not  necessary  that  the  contents  of 
even  the  paper  itself  should  be  shown  to  have  come  to  the  knowl- 
edge of  the  person  addressed  (save  in  so  far  as  personal  service 
is  required  in  exceptional  instances),  but  it  is  enough  if  it  was 
duly  put  in  the  way  of  coming  to  his  knowledge,  either  by  per- 
sonal delivery,  by  leaving  at  his  office,  or  by  mailing,  according  to 
the  requirements  of  practice  elesewhere  stated.^^ 

The  second  meaning  —  an  oral  communication  —  is  the  one 
appropriate  to  a  class  of  proceedings  in  court,  or  before  a  judge 
or  referee,  such  as  notice  to  produce  papers,  motions  on  the  trial 
to  amend,  etc.,  where  formal  written  notice  is  not  required.  The 
limits  of  this  exceptioii  are  easily  defined  by  the  reason  on  which 
it  is  founded,  viz.,  that  the  nature  of  the  proceeding  is  such  that 

21  Thus  service  of  another  paper,  such  as  a  report,  is  not  notice,  in  this 
sense,  of  an  order  recited  in  it.  Matter  of  N.  Y.  C.  R.  R.  Co.,  60  N.  Y.  llii. 
Nor  is  it  enough  that  a  written  notice,  duly  authenticated,  was  read  to  the 
addressed.  Hart  v.  Gray,  3  Sumn.  339,  holding  appointment  of  guardian, 
founded  on  such  notice,  void.  s.  p..  People  v.  McHatton,  2  Scamm.  (111.)  566 
(order  to  return  process);  Williams  v.  Brummell,  4  Ark.  129;  and  Fitts  v. 
Whitney,  32  Vt.  589  (notices  to  take  deposition). 

22  Pearson  v.  Lovejoy,  53  Barb.  407.  Where  the  personal  notice  of  a  judg- 
ment required  by  the  Code  in  order  to  limit  the  time  to  appeal,  was  derived 
from  a  third  person  — •  Held,  that  it  should  have  been  given  by  the  one  who 
had  obtained  the  judgment,  and  the  judgment  of  the  lower  court  dismissing 
the  appeal  for  not  having  been  taken  in  time  was  accordingly  reversed. 

A  notice  not  shown  to  proceed  from  any  one  therein  specified  is  ineffectual. 
Rogers  p.  Hoskins,  14  Ga.  166.     See,  also,  Williams  v.  Bergin,  108  Cal.  166. 

23  See  Seger  v.  Farmers'  L.  &  T.  Co.,  103  App.  Div.  39,  92  N.  Y.  Supp.  629. 
24Beakes  v.  Da  Cunha,   126  N.  Y.  297;   Ellis  v.  Carpenter,  89  Iowa,  521, 

56  N.  W.  Rep.  678;  Williams  v.  Flint,  etc.,  Ry.  Co.,  116  Mich.  392;  Steinhardt 
v.  Bingham,  182  N.  Y.  326. 

25  See  article  on  Sebvice,  Art.  XXI  of  this  chapter. 
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previous  notice  is  not  generally  requirable,  and  whether  it  be  or 
no,  the  fact  that  the  giving  of  the  notice  is  entered  in  the  minutes, 
and  is  heard  before  the  judicial  officer  who  is  hearing  the  case, 
and  is  ready  to  pass  on  an  objection  to  it,  is  a  sufficient  safeguard 
against  abuse.^" 

The  third  meaning  —  actual  or  constructive  notice  —  appears 
in  the  doctrine  that  a  party  must  take  notice  of  decisions  in  his 
own  favor  on  his  own  application;  and  in  the  doctrine  that  a  party 
may  be  guilty  of  contempt  in  violating,  in  advance  of  receiving 
express  notice,  an  injunction  of  which  he  had  actual  knowledge 
or  even  reason  to  believe  had  been  granted,^'^  of  may  be  charged 
with  costs^  for  proceeding  in  disregard  of  the  fact 

2.  In  what  proceedings  necessary.] — It  is  a  general  principle 
that  in  every  proceeding  of  a  judicial  nature  both  parties  are 
entitled  to  be  heard,    and  notice   to  both   is    indispensably  re- 

28Killip  V.  Empire  Mills,  etc.,  Co.,  2  Nev.  46;  Kerr  v.  McGuire,  28  N.  V. 
446.  In  Railroad  Co.  v.  Blair,  100  U.  S.  661,  where  it  was  held  that  allowance 
of  an  appeal  in  open  court,  in  presence  of  appellee's  counsel,  at  a  term  subse- 
quent to  the  rendition  of  the  decree,  the  case  being  duly  docketed  in  this 
court,  will  justify  appellants  in  inferring  that  a  citation  would  be  waived,  the 
court  say :  "  The  theory  of  the  rule  is,  that  as  a  party  to  a  suit  is  con- 
structively present  in  court  during  the  entire  term  at  which  his  cause  is  for 
hearing,  and  as  the  doings  of  the  court  are  matter  of  record  at  the  time,  he  18 
chargeable  with  notice  of  all  that  is  done  during  the  term  affecting  his  suitj 
because,  if  actually  absent  when  an  order  is  made,  he  can  on  his  return  obtain 
full  information  by  an  examination  of  the  minutes.  Still,  an  appeal  other- 
wise regular  would  not  probably  be  dismissed  absolutely  for  want  of  a  citation, 
if  it  appeared  by  clear  and  unmistakable  evidence  outside  of  the  record  that 
the  allowance  was  made  in  open  court  at  the  proper  term,  and  that  the 
appellee  had  proper  notice  of  what  had  been  done. 

"  The  records  of  the  court  in  this  case  show  an  allowance  of  the  appeal  in 
court  when  the  appellees  were  present  by  their  solicitors.  It  was,  however, 
at  a  term  subsequent  to  the  rendition  of  the  decree,  and  under  the  practice  a 
citation  was  necessary  to  bring  the  appellees  to  this  court." 

But  under  the  Codes  of  Procedure  the  usual  principle  is  that  notices  must 
be  in  writing  duly  served.    N.  Y.  Code  Civ.  Pro.,  §  796. 

27Conover  v.  Wood,  5  Abb.  Pr.  84;  Hull  v.  Thomas,  3  Edw.  236  (violating 
order  with  knowledge  of  it,  before  service  of  copy),  approved  in  Endicott  v. 
Mathis,  1  Stoekt.  (N.  J.)  110,  114;  Cape  May,  etc.,  E.  E.  Co.  v.  Johnson, 
8  Stew.  (N.  J.)  422;  s.  c,  14  Eepr.  595  (here  proceedings  for  contempt 
for  the  violation  of  an  injunction  were  sustained,  notice  thereof  having  been 
given  the  defendant  by  telegraph)  ;  Davis  v.  Davis,  83  Hun,  500,  32  N.  Y. 
Supp.  10;  Haring  v.  Kaufman,  13  N.  J.  Eq.  397,  78  Am.  Dec.  102;  Winslow  v. 
Nason,  113  Mass.  411;  Presence  of  the  party  in  court  when  the  order  is  made 
renders  disobedience  of  it  a  contempt,  although  not  formally  served.  Sfe  Koeh- 
ler  V.  Farmers'  Bank,  17  Civ.  Pro.  307;  McDonnell  v.  Henderson,  74  Iowa,  619. 

aSKellog  r.  Klock.  2  Code  Rep.  28  (fact  that  plaintiff  had  been  informed 
defendant  was  an  infant,  ground  for  giving  costs  on  vacating  judgment  enterert 
without  appointing  guardian). 
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quisite.^^  When,  however,  they  have  had  such  notice,  they  are 
thereafter  deemed  to  be  before  the  courtj®"  and  the  necessity  of 
notice  of  particular  steps  in  the  proceedings  depends  on  whether 
it  is  required  by  statute,  rule,  or  settled  practice." 

3.  Notice  of  proceedings  taken.] — In  general  a  party  (except 
a  defendant  who  has  not  appeared)  is  entitled  to  formal  notice 
of  proceedings  which  the  other  party  has  taken  in  the  cause  wher- 
ever the  right  of  the  former  to  proceed  in  turn  depends  on  the 
fact  or  the  time  of  the  proceeding  that  has  been  taken.  Thus, 
although  he  who  gets  an  order  or  jiidgment  can  sometimes  pro- 
ceed under  it  without  giving  notice  that  it  has  been  had,  yet  he 
does  not  cut  off  the  time  of  the  other  party  to  move  against  it  or 
appeal  unless  he  gives  such  notice ;  and  the  time  limited  for  mov- 
ing^^  or  appealing  begins  to  run  from  the  giving  of  such  notice. 

29  People  v.  Tallman,  36  Barb.  222,  and  see  pages  85,  86,  and  cases  cited. 
The  general  principle  is  well  stated  in  the  Appeal  of  Lancaster,  111  Pa.  St. 
524,  4  Atl.  Rep.  333,  335,  thus :  "  Where  an  order,  decree,  or  judgment  has 
been  wrongfully  entered,  without  notice  to  a  party  who  was  entitled  to  notice, 
such  party  may  demand  its  vacation,  at  least  to  the  extent  that  it  affects  his 
interest.  His  right  is  that  he  be  heard  before  the  judge  or  court  decides,  not 
that  there  may  be  an  ex  parte  hearing  and  adjudication,  after  which  he  may, 
if  he  can,  show  that  the  adjudication  unjustly  affects  him;"  so  held,  reversing 
an  order  of  the  Orphans'  Court  appointing  a  trustee  of  unobjectionable  fitness 
by  reason  of  omission  to  give  notice  of  the  proceedings  to  all  parties  in  interest. 
McDermott  i'.  Board  of  Police,  25  Barb.  635  (removal  of  police  officer  without 
notice).  Yelton  v.  Addison,  101  Ind.  58  (recording  road  used  as  highway 
vacated  because  done  without  notice  to  the  owner,  although  the  statute  author- 
izing the  proceeding  said  nothing  about  notice).  Smith  v.  Reid,  134  N.  Y.  568, 
Oregon  E.  E.  Co.  v.  Lane  County,  23  Oreg.  386;  N.  J.  Turnpike  Co.  v.  Hall, 
17  N.  J.  L.  337. 

30  Governor  v.  Lasseter,  83  No.  Car.  38;  Sharpe  v.  Fowler,  16  Ky.  446.  See 
note  26  on  page  192,  and  next  note  (below). 

31  See  Motions,  p.  85,  paragraph  25.  Thus  a  requirement  that  a  party 
file  a  paper  does  not  imply  a  requirement  that  he  give  notice  of  the  filing. 
Greff  V.  Fickey,  30  Md.  75  (plaintiff's  affidavit  of  amount  due)  ;  Douoy  v. 
Hoyt,  1  Code  Rep.   (N.  S.)  286  (filing  of  pleading  pursuant  to  order  of  court). 

Under  the  old  practice,  still  in  force  in  some  jurisdictions,  a  party  once  in 
court  must  at  his  peril  take  notice  of  all  orders  and  pleadings  filed  by  order 
of  the  court.  But  the  distinction  between  motions  or  pleadings  filed  by  order 
of  the  court,  and  those  filed  by  the  party  at  his  own  instance,  is  quite  obvious. 
Meredith  v.  Santa  CTara  Min.  Assn.,  60  Cal.  617;  Williams  v.  Miller,  1  Wasn. 
Terr.  88. 

Under  that  practice  a  motion  filed  in  term  time  does  not  require  notice  to 
the  opposite  party  when  it  has  reference  to  a  proceeding  before  the  court  at 
the  term  at  which  the  motion  was  made.  Accordingly  where  plaintiff  moved 
for  a  final  decree  which  was  granted  (order  making  an  injunction  perpetual), 
a  motion  by  the  defendant  to  set  the  order  aside  on  the  ground  that  he  had  no 
notice  of  the  motion,  was  held  properly  denied.  Wagner  v.  Tice,  36  Iowa, 
599. 

32  Bissell  V.  N.  Y.  C.  R.  R.  Co.,  67  Barb.  385. 

13 


194  ABBOTT^S    PRACTICE    AND    FOEMS. 

The  application  of  this  principle  to  orders  and  decisions  on 
motions  is  more  fully  stated  elsewhere.®^ 

4.  Signature.] — A  formal  notice  given  in  the  course  of  litiga- 
tion must  show  that  it  comes  from  a  party  or  attorney  who  is 
entitled  to  give  it,^*  and  the  appropriate  method  of  doing  this  is 
by  signature  or  subscription,^'  which,  however,  may  be  printed.'^ 
The  address  of  the  signer  should  be  added.^'' 

The  omission  of  signature  in  cases  where  signature  is  not  ex- 
pressly required,  does  not  necessarily  vitiate,  if  the  notice  is 
delivered  by  the  person  who  should  have  signed  it,^*  so  that  the 
person  receiving  it  could  not  be  misled;    but  the  fact  of  such 

33  Art.  XVII,  on  Orders,  p.  206  of  this  volume. 

34  See  paragraph  1,  supra,  and  notes. 

35  Required  by  N.  Y.  Gen.  Rules  of  Practice  No.  10;  Demelt  v.  Leonard,  19 
How.  Pr.  182.  Where  a  party  has  appeared  in  the  action,  the  notice  must  be 
subscribed  by  the  attorney  and  not  by  the  party.  Halsey  v.  Carter,  29  N.  Y. 
Super.  Ct.  535. 

Under  a  statute  directing  notice  to  be  given  in  writing,  signature  is  essen- 
tial, except,  perhaps,  where  the  notice  is  delivered  in  person  by  him  who 
should  have  signed  it.    Eaton  v.  Supervisors  of  Manitowoc  Co.,  42  Wis.  317. 

A  notice  to  take  depositions  that  is  unsigned  is  insufficient.  Where  depo- 
sitions were  taken  upon  such  a  notice,  the  opposite  party  not  attending  either 
in  person  or  by  attorney,  they  were  suppressed.     Bohn  v.  Devlin,  28  Mo.  319. 

Service  of  notice  of  appeal  from  magistrate's  judgment  was  admitted  by 
indorsement.  The  notice  was  unsigned.  Motion  to  dismiss  the  appeal  for 
insufficient  notice  was  sustained.     Larrabee  v.  Morrison,  15  Minn.  196. 

Notice  of  appeal,  which  was  not  subscribed  by  any  person,  but  contained 
the  name  and  address  of  the  appellant's  attorney  indorsed  on  the  back  —  held, 
not  an  absolute  nullity,  but  that  an  amendment  should  be  permitted  to  sup- 
ply the  omission  by  virtue  of  K.  Y.  Code  Civ.  Pro.,  §  3049.  (Citing  Burrows 
V.  Norton,  2  Hun,  550 ;  Sherman  v.  Wells,  14  How.  Pr.  522 ;  Jackson  v.  Fassitt, 
33  Barb.  645 ) .    Gutbrecht  v.  Prospect  Park  &  C.  I.  R.  R.  Co.,  28  Hun,  497. 

Prior  to  the  amendment  of  N.  Y.  Code  Civ.  Pro.,  §  '3046,  in  July,  1882,  so 
as  to  require  an  actual  subscription  of  the  notice  of  appeal,  it  seems  that  a 
notice  not  subscribed,  but  indorsed  with  the  name  and  address  of  the  appel- 
lant's attorney,  would  be  sufficient.    Id. 

36  Smith  V.  Kerr,  49  Hun,  29,  1  N.  Y.  Supp.  454,  15  Civ.  Pro.  126  (offer  of 
judgment  which  party  or  attorney  must  "  subscribe  ";  Code,  §  740).  Pelton  v. 
Ottawa  Supervisors,  52  Mich.  517,  18  N.  W.  Rep.  245,  17  Repr.  657,  and 
cases  cited  (under  statute  requiring  "notice  in  writing"  to  be  posted). 

37  See  paragraph  100,  on  p.  125  of  this  volume;  N.  Y.  Gen.  Rules  of  Practice 
No.  10.  Either  by  subscription  or  indorsement;  both  are  not  required  by  the 
rule.    Falker  v.  N.  Y.,  etc.,  R.  Co.,  100  N.  Y.  86,  2  N.  B.  628. 

38  Under  the  Wisconsin  statute,  L.  1875,  chap.  86,  which  did  not  require  the 
notice  given  to  a  town  of  an  injury  caused  by  a  defective  highway,  to  be 
signed  by  any  person  —  where  such  a  notice  was  served  by  the  injured  party 
in  person,  the  fact  that  the  signature  of  his  attorneys  thereto  did  not  describe 
them  as  such  attorneys,  is  immaterial.  The  service  by  the  injured  party  in 
person  took  the  place  of  signature.    Teegarden  v.  Town  of  Caledonia,  50  Wis. 
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delivery  is  not  presumed;  nor  is  it  enough  to  dispense  with  sig- 
nature that  other  papers  such  as  usually  accompany  the  notice 
were  signed.^® 

5.  Address  or  direction.^ — A  notice  should  be  addressed  to  the 
party  to  be  charged  thereby,  unless  he  has  appeared  by  attorney, 
in  -which  case  it  should  be  addressed  to  the  attorney,  as  attorney 
for  him.  The  question  whether  notice  may  be  served  by  or  upon 
the  attorney  of  record  after  judgment,  or  whether  the  judgment  is 
deemed  to  terminate  the  attorney's  authority,  is  one  which  relates 
to  other  proceedings  as  well  as  notices,  and  may  more  conveniently 
be  considered  in  connection  with  the  subject  of  service.*" 

The  address  is  a  material  part  of  a  notice,*^  as  circumstances 
may  justify  one  on  whom  a  notice  is  served  without  being  ad- 
dressed to  him  —  particularly  if  it  be  addressed  to  others  —  in 
inferring  that  it  was  not  intended  for  him.*^ 

An  ambiguity  in  address  is  subject  to  the  same  rules  as  one 
in  the  terms  of  the  notice. 

6.  Original  or  copy  served.} —  If  the  person  served  is  required 
to  take  some  affirmative  step  upon  the  faith  or  authority  of  the 
notice,  it  would  seem  that  he  should  be  put  in  possession  of  the 
original.  Such  a  notice  in  an  action  as  an  offer  of  judgment  has 
been  held  properly  served  by  copy;*^  so,  too,  of  a  notice  of  claim 
preliminary  to  action.** 

39  The  notice  of  an  appeal  from  a  justice  of  the  peace  must  be  signed  hy 
the  appellant,  or  some  person  authorized  by  him,  or,  it  not  being  so  signed, 
the  record  must  show  that  the  notice  was  presented  to  the  justice  by  the 
appellant  or  agent.  Accordingly,  where  the  affidavit  and  undertaking  were 
signed,  the  court  held  that  it  could  not  be  presumed  from  this  that  an  un- 
signed notice,  written  on  the  same  sheet,  was  given  by  the  appellant,  and  the 
order  denying  the  motion  to  dismiss  the  appeal  was  reversed.  Evangelical, 
etc.,  Gemeinde  v.  Koehler,  59  Wis.  650. 

40  See  Article  XXI  of  this  chapter,  post. 

41  A  notice  properly  served,  and  retained,  is  not  ineffective  or  rendered  nuga- 
tory because  omitting  the  name  of  one  of  the  firm  of  attorneys.  Falker  v. 
N.  Y.,  etc.,  R.  Co.,  100  N.  Y.  86,  2  N.  E.  628. 

42  Where  a  notice  of  proceedings  to  lay  out  a  highway  was  addressed  to 
J.  and  H.,  "  heirs  of  P.,"  and  inclosed  in  an  envelope  addressed  to  L.,  who  was 
a  grantee  of  J.  (J.  being  a  devisee  of  P.),  held  that  L.  had  sufficient  notice. 
Lawrence  v.  Nahant,  136  Mass.  477.  See  paragraph  102,  p.  126.  A  notice  to. 
a  firm  of  attorneys  is  not  vitiated  by  a  failure  to  address  to  all  its  members. 
Falker  v.  N.  Y.,  etc.,  R.  Co.,  100  N.  Y.  86,  2  N.  E.  628. 

43  Smith  V.  Kerr,  49  Hun,  29,  1  N.  Y.  Supp.  454,  15  Civ.  Pro.  126. 
44Soper  V.  Greenwich,  48  App.  Div.  354,  62  N.  Y.  Supp.   1111    (notice  of 

cause  of  action  arising  from  city's  negligence )  ;  s.  p.,  Kelley  v.  Syracuse,  1ft 
Misc.  306,  31  N.  Y.  Supp.  282  (notice  of  lien  under  city  contract). 
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7.  Necessity  of  acting  through  attorney.] — In  general,  formal 
notices  in  the  cause  must  proceed  from  and  be  served  on  the 
attorney  of  record,  if  there  be  one.*^ 

The  exceptions  to  this  rule  arising  by  reason  of  the  cessation 
of  authority  after  final  judgment,  or  where  an  attorney  cannot 
be  found,  will  be  more  conveniently  stated  in  connection  with 
service  of  papers. 

8.  Notice  to  several  united  in  interest.] — The  rule  that  where 
several  persons  have  a  joint  interest,  notice  to  one  is  notice  to 
all,  does  not  apply  to  notices  of  legal  proceedings;*®  but  notice 
should  be  given  to  each,  if  within  the  State,*'^  unless  they  have 
appeared  by  attorney.  If  not,  and  if  part  of  them  are  without 
the  State,  the  court  can  direct  as  to  the  mode  of  giving  notice  to 
such.*« 

Where  several  have  appeared  by  one  attorney,  or  one  firm  of 
attorneys,  one  notice  served  on  the  attorney  or  firm  is  enough. 

9.  Date.] — The  time  of  service  is  the  real  date  of  a  notice; 
and  the  fact  that  a  date  is  not  written  upon  it,  or  that  it  bears  a 
wrong  date,  such  as  Sunday,*®  does  not  vitiate  it  if  the  error  does 
not  mislead  nor  alter  the  legal  construction  as  it  might  if  the 
notice  were  expressed  as  running  so  ipany  days  from  the  date.^ 

45Halsey  v.  Carter,  29  N.  Y.  Super.  Ct.  535;  Griffith  v.  Gruner,  47  Cal.  644. 
See  Article  XXI  on  Service. 

There  is  a  class  of  cases  where  the  requirement  of  notice  from  a-  particular 
person  in  transactions  involving  forfeitures  is  held  to  require  the  exercise  of 
his  personal  judgment,  so  that  he  cannot  delegate  the  use  of  his  name  to 
another,  to  give  such  notice.  See  Payn  v.  Mutual  Relief  Society,  17  Abb. 
N.  C.  53. 

Notice  need  not  be  directed  tc  the  attorney  as  such  if  it  appears  that  he  is 
in  fact  the  attorney  of  record.  As  where  notice  of  the  taking  of  a  deposition 
was  addressed  to  the  attorneys  at  law,  by  their  firm  name  (without  stating 
that  they  are  attorneys  at  law ) ,  by  whom  the  declaration  was  filed,  it  will  be 
presumed,  in  the  absence  of  any  denial  on  their  part,  to  have  been  addressed 
to  them  in  the  same  character  in  which  they  filed  the  declaration.  Motion  to 
suppress  accordingly  denied.     Reese  v.  Beck,  24  Ala.  651. 

In  some  instances  service  of  notice  (as  of  appeal)  is  required  to  be  made  on 
the  attorney.  Abrahams  v.  Stokes,  39  Cal.  150  (where  an  appeal  was  dismissed 
because  the  notice  was  served  on  the  plaintiff  and  not  on  his  attorney  of 
record)  ;  s.  P.,  Tripp  v.  De  Bow,  5  How.  Pr.  114. 

48  Thus  service  of  process  by  leaving  at  residence,  requires  two  copies  for 
joint  defendants,  though  both  dwell  in  the  same  house.  Bugbee  !'.  Thompson, 
41  N.  H.  183;  s.  P.,  Rogers  v.  Buchanan,  58  id.  47;  McConnell  v.  Stettinius, 
7  111.  707. 

47  Matter  of  Cohen,  2  How.  Pr.  (N.  S.)  523  (notice  to  assignors  for  benefit 
of  creditors). 

48  76. 

49  Taylor  v.  Thomas,  2  N.  J.  Eq.  106. 

60  See  Chase  v.  Hogan,  19  N.  Y.  Super.  Ct.  431. 
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10.  Premature  notice.] — Where  the  statute  or  rule  of  court 
requires  that  notice  be  given  of  an  act  done,  such  as  that  a  peti- 
tion be  filed  or  an  order  entered,  and  notice  be  given  that  it  has 
been  done,  the  notice  must  be  subsequent ;  previous  notice  that  the 
act  will  be  done  is  ineffectual.^^ 

Notice  of  intent  to  proceed  irregularly  imposes  no  obligation 
until  some  positive  step  in  the  cause,  irregular  and  inconsistent 
■with  legal  right,  is  taken.^^ 

11.  Combining  several  objects.] — For  convenience  each  dis- 
tinct notice  should  be  by  itself  so  far  as  to  enable  it  to  be  filed 
■with  the  papers  to  -which  it  pertains;®^  but  a  notice  is  not  vitiated 
because  other  objects  are  combined  -with  it  in  the  same  paper.®* 

12.  Ambiguous  notice.] — An  ambiguity  in  a  formal  notice 
given  in  the  course  of  litigation  -which  leaves  its  meaning  in 
doubt,  is  to  be  construed  most  strongly  against  the  party  -who 
gave  it;  for  it  is  his  language,  and  if  it  fails  to  convey  his  mean- 
ing the  fault  is  his  and  the  consequences  lie  on  him.®®     This  rule 

BiCarr  v.  Boone,  108  Ind.  241,  6  N.  E.  Rep.  626  (holding  service  of  notice 
that  petition  would  be  filed  insufficient  to  give  jurisdiction  if  direct  attack 
were  made  that  it  is  otherwise  —  at  least  in  Indiana  —  on  collateral  attacic, 
see  paragraph  13,  note  1;  Gallt  v.  Finch,  24  How.  Pr.  193  (service  of  copy 
of  decision  before  entry  of  order  thereon,  insufficient  to  limit  time  to  appeal). 

So  a.  notice  that  is  required  to  be  given  subsequent  to  the  doing  of  a  par- 
ticular act  or  after  the  lapse  of  a  certain  time;  if  premature,  it  is  invalid. 
As  where  the  notice  of  a  hearing  was  served  before  the  return  day  mentioned 
in  the  writ,  a  motion  to  strike  from  the  docket  was  granted.  Stockton  v. 
Garland,  14  Mich.  333;  Miles  v.  Goffinet,  16  Mich.  280. 

62 -Vandenburgh  v.  -V^an  Rensselaer,  6  Paige,   147. 

Jones  V.  Porter,  6  How.  Pr.  286  (mistake  of  getting  order  in  supplementary 
proceedings  two  hours  before  return  of  execution  was  actually  filed,  held 
amendable,  or  disregarded ) . 

53  Wright  V.  Wright,  70  N.  Y.  98.  (Notice  embodied  in  a  stipulation  which 
was  returned  unread  —  held  ineffectual.) 

64  Sharon  v.  Sharon,  68  Cal.  326,  9  Pac.  Rep.  187,  192  (notices  of  several 
appeals). 

But  one  notice  of  appeal  from  two  separate  orders  (denying  motion  for 
leave  to  amend  complaint,  and  to  dismiss  complaint  without  prejudice ) ,  is 
not  sufficient;  and  was  accordingly  held  sufficient  cause  for  the  dismissal  of 
the  appeal.  Otherwise  great  confusion  and  inconvenience  would  ensue.  Sweet 
V.  Mitchell,  17  Wis.  125;  s.  p.,  People  v.  Center,  61  Cal.  191. 

In  Sharon  v.  Sharon  {above),  the  case  of  People  v.  Center  was  distinguished 
as  one  notice  of  one  appeal  from  two  orders,  not  two  notices  in  one  paper. 
But  the  New  York  practice  allows  one  notice  of  appeal  by  the  same  party 
from  two  decisions  in  the  same  action,  if  the  case  is  such  that  they  can  be 
reviewed  together.     See  Appeals,  vol.  2  hereof. 

65  Carpentier  v.  Thurston,  30  Cal.  123 ;  s.  P.,  Potter  v.  Tuttle,  2  Wend.  254 
(refusing  to  set  aside  a  default  taken  because  notice  of  appearance  was  so 
carelessly  signed  as  to  mislead  the  attorney  into  serving  his  papers  on  a 
stranger ) . 
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should  be  freely  applied  in  the  case  of  those  notices  which  the 
party  served  has  a  right  to  have  in  a  form  such  that  he  can  rely 
upon  them  as  future  evidence  of  his  right.  In  case  of  mere  no- 
tices of  motion  and  the  like  the  question  is  whether  an  ambiguity 
has  misled. 

13.  Alterations.] — An  alteration  appearing  on  the  face  of  a 
notice   is   not  necessarily   presumed   to   have  been  made   after. 


14.  Objections  to  sufficiency.] — In  general,  mere  verbal  in- 
accuracies, not  in  themselves  misleading,  will  not  invalidate  the 
notice.^'^ 

The  necessity  of  returning  an  insufficient  notice  is  considered 
in  connection  with  Service;  and  the  effect  of  appearing  or 
neglecting  to  appear  under  an  insuificient  notice,  under  Motions. 

A  party  cannot  usually  take  advantage  of  a  defect  in  a  notice 
given  by  or  on  behalf  of  himself ;®®  and  one  who  waives  insuffi- 
ciency as  to  himself  by  appearing  without  objecting^®  cannot 
usually  object  to  the  same  insufficiency  as  respects  others  who 
ought  to  have  had  notice.^" 

15.  Effect  of  holding  sufficient. ]^VJheTe  notice  has  been  given, 
and  the  court  has  decided  that  it  is  sufficient  to  give  jurisdiction, 

56  Davis  V.  Davis,  48  Vt.  502.  (The  place  of  taking  a  deposition  named  in 
the  citation  was  "  Northfield,  in  the  county  of  Dakota  and  State  of  Minne- 
sota," but  the  word  Dakota  was  at  some  time  changed  to  Rice.  Held,  that  an 
objection  to  the  admissibility  of  the  deposition  was  properly  overruled.)  But 
see  Abb.  Tr.  Ev.    (2d  ed.)   501,  and"  note. 

5T  As  where  the  plaintiff's  attorney  noticed  a  cause  for  trial  and  inquest  at 
"  the  next  Circuit  Court,  etc.,  on  the  3d  Monday  of  November,"  whereas  the 
court  was  appointed  to  convene  on  the  third  Tuesday  of  that  month.  It 
a'ppearing  that  the  defendant's  counsel  was  not  misled  by  the  error,  the  court 
denied  the  motion  to  set  the  inquest  aside.  Bander  v.  Covill,  4  Cow.  60; 
s.  p.,  Ins.  Co.  V.  Kelsey,  13  How.  Pr.  535    (1825). 

A  motion  to  set  aside  a  default  for  want  of  a  plea,  on  the  ground  that  the 
notice  endorsed  on  the  declaration  required  the  defendant  to  take  notice  of  a 

rule  to  plead  within  days,  was  denied.      No  evidence  that  the  defendant 

was  misled.      Douw  v.  Rice,  II  Wend.  180;  Jackson  v.  Brownson,  4  Cow.  51. 

In  like  manner,  where  a  deposition  was  objected  to  in  evidence  because 
the  notice  of  taking  designated  Connellshurg  instead  of  McConnellsburg  as 
the  place,  the  judgment  of  the  lower  court  in  admitting  the  deposition  was 
affirmed.  Gibson  v.  Gibson,  20  Pa.  St.  9.  s.  P.,  N.  Y.  Fire  Dept.  v.  Buffum, 
2  E.  D.  Smith  (N.  Y.),  511;  Black  v.  Chicago,  etc.,  R.  Co.,  18  Wis.  208. 

58  Quinn  V.  Middlesex  Electric  Light  Co.,  140  Mass.  109,  3  N.  E.  Eep.  204. 

B-oPee  Moore  v.  Empie,  17  App.  Div.  218,  45  N.  Y.  Supp.  529. 

soHingham,  etc.,  Turnpike  Corporation  v.  Norfolk  Co.,  6  Allen  (Mass.) 
353,  357.  r  i-  ,  K 
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the  judgment  or  order  founded  thereon  is  not  to  be  disregarded 
nor  impeached  collaterally  on  the  ground  that  the  notice  was  not 
m  fact  adequate  to  give  jurisdiction;  but  the  error  is  one  to  be 
corrected,  if  at  all,  by  a  direct  proceeding,  as  by  appeal  or 
motion.^^ 

16.  Notice  of  motion.] — The  rules  applicable  to  notice  of 
intention  to  Inake  a  motion  or  other  application  to  the  court  are 
somewhat  peculiar,  and  therefore  stated  in  connection  with  the 
subject  of  Motions.®* 


rOEMS. 

FORM  No.  86. 
Notice;   common  form. 

To  [versons  to  he  affected  by  notice.']^'' 

[^Address,  or  other  convenient  identification.'] 
Sir: 

'   You  will  please  take  notice  that   [here  set  out  luith  accuracy 
the  facts  of  which  notice  is  designed  to  be  given.] 
Dated  the  day  of  ,  19     . 

[Signature  and  address.]  ®* 

FORM  No.  87. 
The  same;  in  an  action. 

[Title  of  court  and  cause.] 
You  will  please  take  notice  [etc.,  see  preceding  Form.] 
Dated  the  day  of        '         ,  19     . 

[Yours,  etc.]*'^ 
A.  B.^ 
Attorney  for  [plaintiff] 

[Address.] 
To  M.  K,  Esq."^ 

Attorney  for  [defendant]. 

siMcMulIen  v.  State  ew  rel.  Kendle,  105  Ind.  334,  2  West.  Eep.  782. 
Notice  posted  that  petition  would  be  filed,  under  statute  requiring  notice  that 
petition  had  been  filed,  was  treated  as  sufficient  as  against  collateral  attack, 
because  the  court  had  decided  in  the  proceeding  that  it  was  sufficient;  s.  p., 
Jones  V.  Jones,  36  Hun,  414  (process  in  divorce),  and  cases  there  cited 

82  Pp.  66,  117,  and  120  of  this  volume. 


«3  See  paragraph  5,  page   195,  su-  65  Optional. 

P^"--  66  See    paragraphs    1    and    4    and 

6*  See  paragraphs  1  and  4,  supra,  notes,  supra. 

and  notes.  67  See  paragraph  5,  supra. 
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FORM  No.  88. 
Notice  confirming  previous  notice. 

[^Title  of  court  and  cause.] 

Please  take  notice,  that  the  plaintiff  in  this  action  appeals  to 
the  Appellate  Division  of  this  court,  for  the  Depart- 
ment, from  the  order  made  by  Mr.  Justice ,  at  Special  Term 

of  this  court,  and  entered  herein  on  the  day  of  >  19     > 

[state  its  character,  as]  vacating  and  setting  aside  the  warrant  of 
attachment  herein  issued  in  this  action  on  the         day  of  , 

19     ,  and  from  the  whole  and  every  part  of  the  said  order. 

This  notice  is  served  for  the  sole  purpose  of  confirming  a  similar 
notice  filed  with  the  County  Clerk  and  served  on  the  defendant's 
attorneys  by  the  attorneys  for  the  plaintifl^,  on  the  day  of 

,  19  ,  and  its  purpose  is  to  obviate  any  question  as  to 
the  right  of  the  plaintiff  to  serve  such  notice  at  the  time  last  above 
mentioned,  it  having  been  objected  that  he  had  not  then  given, 
security  for  costs,  but  having  since  given  such  security  the  said 
notice  is  hereby  renewed  and  reaffirmed. 
[Date.] 

{^Signature  and  office  address  of], 

Attorneys  for  Plaintiff. 
To  [address] 

Attorneys  for  Defendant, 
P.  K.,  Esq., 

Clerk  of  the  Supreme  Court. 
[For  other  Forms  of  Notice,  see  Motions,  supra;  Chapter  II, 
Article  IV,  on  "Demands,  Notices,  etc.,  before  suit; "  and  the 
various  proceedings  that  require  notice.] 
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ARTICLE  XVI. 

Oaths. 
1.  Power  to  administer.  Forms. 

3.'  Overt  °icf  T''*ora?^"declaration  <^^*  ^geUstf ""    "^°°    *^^   ^^^°' 

4.  ReUgTourbdief.  '^^^^  ^]^^   ^^^'^'^   ^^   uplifting   the 

5.  Mental  competency.  Ol,  Affirmation. 
D.  Jurat  or  record.  /noi  /-v  4.v              ai 

7.  Irregularities.  '^^^   °^*^    °l    affirmation    of    wit- 

ness,  to  be   interrogated  on 
a  particular  subject. 
(93)   Another   form,   where   witness 
is  about  to  testify  on  a  trial. 

1.  Power  to  administer.] — The  power  to  administer  an  oath 
for  the  purpose  of  an  affidavit  is  of  statutory  regulation.*^^  The 
power  of  the  court  or  judge  to  do  so  may  properly  be  exercised 
by  the  clerk  acting  in  the  presence  and  under  the  direction  of 
the  court  or  judge,  for  the  clerk  is  but  the  hand  and  voice  of  the 
eourt.^^ 

2.  Mode  of  administering.] — The  mode  of  administering  an 
oath  is  usually  prescribed  by  statute.  In  those  cases  in  which 
strict  compliance  with  the  prescribed  formalities  is  deemed  essen- 
tial, a  statement  of  the  rights  of  the  party  against  whom  an  oath 
is  offered  may  be  useful.^" 

It  is  only  when  the  affiant  "  declares  that  he  has  conscientious 
scruples  against  taking  an  oath  or  swearing  in  any  form,"  that  he 
may  affirm.'^^  If  such  declaration  is  not  made,  the  party  has  a 
right  to  require  that  a  witness  be  sworn  in  some  form.  If  the 
court  or  officer  is  satisfied  that  any  peculiar  mode  of  swearing  in 
lieu  of  or  in  addition  to  laying  the  hand  upon  the  gospels  is,  in 

68  See  for  the  New  York  statutes,  Code  Civ.  Pro.,  §§  842-844. 

69  People  V.  Nolte,  19  Misc.  674,  44  N.  Y.  Supp.  443. 

See  also  U.  S.  v.  Nihols,  4  McLean,  23.  (Deputy  authorized  by  general 
rule  to  act  as  and  for  the  principal  clerk,  and  especially  directed  by  the  judge 
to  administer  an  oath.) 

State  V.  Knight,  84  N.  C.  789.  (Justice  of  peace  by  request  of  coroner, 
and  in  his  presence,  administered  oath  on  inquest.  Held,  that  he  had  no 
jurisdiction,  and  indictment  for  perjury  was  bad  for  stating  the  facts. 
Dictum  that  the  oath  was  good,  and  perjury  might  have  been  assigned  by 
alleging  it  to  have  been  administered,  as  in  contemplation  of  law  it  was,  by 
the  coroner.)  s.  P.,  Roberts  v.  Central  Pass.  Ry.  Co.,  1  Brewster  (Pa.),  538; 
Oaks  V.  Rogers,  48  Cal.  197. 

™This  statement  is  according  to  the  law  of  New  York. 

71  N.  Y.  Code  Civ.  Pro.,  §  847,  embodying  former  provisions  of  2  R.  S.,  407, 
§  84. 
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the  affiant's  opinion,  more  solemn  and  obligatory,  the  officer  may, 
in  his  discretion,  adopt  that  modeJ^  And  one  believing  in  any 
other  than  the  Christian  religion  may  be  sworn  according  to  its 
peculiar  ceremonies.^^ 

Subject  to  the  foregoing  qualifications  a  party  has  the  right 
to  insist  that  the  usual  common  law  mode  of  administering  an 
oath,  "by  the  person  who  SAvears  laying  his  hand  upon  the  gos- 
pels," be  observed;'^*  unless  the  affiant  desires  to  dispense  with 
that  act  of  reverence,  in  which  case  the  formula  must  be,  "  You 
do  swear  in  the  presence  of  the  ever-living  God,"  while  the  affiant 
lifts  his  hand  or  not,  at  his  option. 

3.  Overt  act  or  oral  declaration  necessary.] — To  make  a  valid 
oath,  for  the  falsity  of  which  an  indictment  for  perjury  will  lie, 
there  must  be,  in  some  form,  in  the  presence  of  an  officer  author- 
ized to  administer  the  oath,  an  unequivocal  and  present  act  by 
which  the  affiant  takes  upon  himself  the  obligations  of  an  oath. 
The  silent  delivery  of  a  signed  affidavit  to  the  officer,  who  there- 
upon signs  the  jurat,  is  not  sufficient  for  this  purpose;  and  is  not 
made  so  by  the  intention  of  the  one  party  or  the  supposition  of 
tlie  other.'^® 

V2N.  Y.  Code  Civ.  Pro.,  §  848. 

So  in  Rule  91  of  the  U.  S.  Ct.  Equity  Rules.  (Jones  Fed.  Rules,  150.)' 
"  Whenever,  under  these  rules,  an  oath  is  or  may  be  required  to  be  taken, 
the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath,  in  lieu  thereof 
make  solemn  affirmation  to  the  truth  of  the  facts  stated  by  him." 

73 /d.,  §  849.     State  v.  Chyo  Chiagk,  92  Mo.  395,  4  S.  W.  Rep.  704. 

For  proper  oath  in  the  case  of  Jews,  and  in  the  case  of  idolators,  see  Fryatt 
V.  Lindo,  3  Edw.  239;  People  v.  Jackson,  3  Park.  Grim.  590.  See  also  note 
in  1  City  Ct.  Rep.  290,  on  judicial  oaths. 

T4  By  an  amendment  to  §  845,  Code  Civ.  Pro.,  in  1899,  the  practice  of  kissing' 
the  gospels  has  been  dispensed  with. 

7&  O'Reilly  v.  People,  86  N.  Y.  154,  40  Am.  Rep.  525;  s.  c,  10  Abb.  N.  C.  53, 
with  note  as  follows:  As  affidavits  are  so  frequently  authenticated  in  this 
loose  manner,  it  may  be  of  interest  to  inquire  whether,  in  case  of  falsity  of 
an  affidavit  used  to  obtain  a  civil  remedy,  there  is  any  other  remedy  than 
indictment.  As  to  proceedings  for  contempt,  see  Code  Civ.  Pro.,  §§  8,  14; 
Matter  of  Stacy,  10  Johns.  328;  Bonesteel  v.  Lynde,  8  How.  Pr.  226;  Yates 
)'.  Lansing,  9  Johns.  395,  aff'g,  5  id.  282,  and  Yates  v.  People,  6  id.  336,  rev'g, 
Matter  of  Yates,  4  id.  317;  article  on  Contempt,  20  Am.  Law  Reg.  (N.  S.)  84; 
Wilmerdings  v.  Fowler,  14  Abb.  Pr.  (N.  S.)  249,  aflf'g  Fowler  v.  Lowenstein, 
7  Lans.  167;  and  see  further  proceedings  in  that  ease  in  15  Abb.  Pr.  (N.  S.) 
86.  As  to  whether  fraud  or  perjury  in  obtaining  a  decision  is  a.  ground  of 
action,  see  also  Stilwell  v.  Carpenter,  2  Abb.  N.  C.  238,  and  cases  cited  in 
1  Abb.  N.  C.  232. 

The  decision  in  Moffatt  v.  Herman,  17  Abb.  N.  C.  62,  that  to  put  in  a  false 
verified  pleading  is  a  contempt,  was  reversed  in  Id.  107. 

The  Code  section  ( 845 )  requires  that  the  witness  shall  "  express  assent  to 
the  oath." 
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4.  Religious  belief.} — No  witness  is  incompetent  on  account 
of  his  religious  belief  j™  but  although  no  witness  is  to  be  re- 
quired to  declare  his  religious  belief  as  a  condition  of  being 
sworn,"  this  restriction  does  not  prevent  the  court  or  officer 
about  to  administer  an  oath  from  inquiring  of  the  person  what 
peculiar  ceremonies  in  swearing  he  deems  most  obligatory.''* 

5.  Menial  competency.] —  Before  administering  an  oath  to  an 
infant  or  a  person  who  is  apparently  or  is  suggested  to  be  of  weak 
intellect,  the  court  or  officer  may  examine  him  to  ascertain  his 
capacity  and  the  extent  of  his  knowledge''®  of  the  significance  of 
an  oath  or  affirmation. 

6.  Jurat  or  record.] —  It  is  usual,  though  not  essential  in 
American  practice,  to  indicate  in  the  jurat  or  minutes  which 
record  the  act,  whether  it  was  an  oath  or  an  affirmation;  but  in 
legal  effect  an  affirmation  is  the  equivalent  of  an  oath  when  taken 
on  account  of  religious  scruples  against  the  oath,  and  a  certificate 
or  statement  using  the  word  "  sworn  "  is  valid  in  case  of  affirma- 
tion, though  it  may  lead  to  inconvenience. 

The  statement  in  a  jurat  or  minutes  that  a  person  was  affirmed, 
does  not  in  American  practice  necessitate  adding  a  statement  that 
he  first  declared  that  he  had  religious  scruples  against  being 
sworn  in  any  form,  but  the  fact  will  be  presumed  in  support  of 
the  record.^" 

7.  Irregularities.] — A  person  swearing,  affirming,  or  declaring 
in  any  form  where  an  oath  is  authorized  by  law,  is  lawfully 
sworn,  though  laying  the  hand  upon  the  gospels  be  omitted  f^  and 

76  N.  Y.  Const,  of  1895,  art.  1,  §  3.  See  Clinton  v.  State,  33  Ohio  St.  27; 
Blocker  v.  Burness,  2  Ala.  354. 

77  This  is  the  rule  in  New  York  under  the  constitutional  amendment.  For 
the  English  rule,  see  Atty.-Gen.  v.  Bradlaugh,  14  L.  R.  Q.  B.  Div.  667;  s.  c, 
54  L.  J.  Q.  B.  205. 

78  N.  Y.  Code  Civ.  Pro.,  §  850,  last  clause.  It  is  improper,  however,  to 
permit  a  witness  to  be  cross-examined  upon  his  religious  belief.  See  Brink  v. 
Stratton,  176  N.  Y.  150. 

79  N.  Y.  Code  Civ.  Pro.,  §  850.  The  statute  stops  with  the  word  "  knowl- 
edge," but  neither  knowledge  of  the  matters  to  be  sworn  to  nor  general 
knowledge  is  meant. 

80  The  English  rule  seems  to  be  diflferent.  Matter  of  Prince  Henry,  LXIX 
of  Reuss-Kostritz,  49  L.  J.  Prob.  Div.  67.  And  in  New  Jersey.  State  v. 
Putnam,  1  N.  J.  Law,  260. 

81  N.  Y.  Code  Civ.  Pre,  §  851. 


204         Abbott's  peactice  and  foems. 

a  departure  from  the  statute,  to  which  no  objection  is  made  at 
the  time,  does  not  necessarily  vitiate  the  oath.®** 


FORM  No.  89. 
Oath  taken  upon  the  Evangelists. 

[The  officer  extends  the  book  to  the  affiant,  who  takes  hold  of 
it,  and  the  officer  says:']  "You  do  solemnly  swear,  that  *  [here 
state  the  object  of  the  oath,  e.  g.,  thus:']  the  matters  stated  in  this 
affidavit  subscribed  by  you  are  true.     So  help  you  God." 

FORM  No.  90. 
Oath  taken  by  uplifting  the  hand. 

\_The  affiant  raises  his  right  hand  or  not  at  his  option^^  and 
the  officer  says:]  "You  do  swear,  in  the  presence  of  the  ever- 
living  God,  that  *  the  matters  stated  in  this  affidavit  subscribed 
by  you  are  true."  \_And  the  affiant  responds  usually  with  the 
words,  "  I  do."] 

FORM  No.  91. 

Affirmation. 

\The  officer  sOAjsi]  "You  do  solemnly,  sincerely,  and  truly 
declare  and  affirm,  that "  [etc.,  as  in  preceding  Form] . 

FORM  No.  92. 

Oath  or  affirmation  of  witness  to  be  interrogated  on  a  particular  subject. 

[Substitute  in  preceding  forms  at  the  asterish]  that  you  will 
true  answers  make  to  the  questions  that  shall  be  put  to  you 
concerning  [here  state  the  matter,  e.  g.,  thus]  your  property. 

FORM  No.  93. 
Another  form, -where  witness  is  about  to  testify  on  a  trial. 
[Insert  in  preceding  forms]  that  the  evidence  you  shall  give 

82  People  V.  Cook,  8  N.  Y.  67.  (Using  hymn-book  instead  of  the  gospels,  by 
mistake. ) 

U.  S.  V.  Baer,  18  Blatchf.  (U.  S.)  493,  6  Fed.  Rep.  42;  Dunlap  v.  Clay,  65 
Miss.  454,  4  So.  Rep.  118;  s.  c,  8  Chic.  L.  N.  6.  (Omission  of  the  words 
"  in  the  presence  of  the  ever-living  God." ) 

Pullen  V.  Pullen  (N.  J.,  1886),  4  Atl.  Rep.  82.     (Omitting  to  kiss  the  book), 


83  Under    N.    Y.  "statute.      N.    Y.      Code  Civ.  Pro.,  §  846. 
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in  this  issue  joined  between**  A.  B.,  plaintiff,  and  T.  Z.,  defend- 
ant, shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 
So  help  you  God. 

84  To  use  the  words  "  in  relation  to  issues   existing   at    the    time    of   ad- 

the    matters    of    difference    here    de-  ministering  the  oath  may  be  changed 

pending  between,"    etc.,   or   words   of  by  amendment  during  the  testimony. 

like  import,  rather  than  a  reference  But  the  above  form  is  the  one  usually 

to  the  issues  joined  between  the  par-  employed. 
ties,  may  be  preferable,  because  the 
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Orders. 

[In  order  to  save  space  by  avoiding  repeated  reference  to  the  useful  clauses 
common  to  orders  for  a  great  variety  of  purposes,  there  are  here  gathered  all 
the  points  which  it  seems  desirable  to  treat  as  characteristic  of  orders 
generally.  Matters  peculiar  to  orders  for  particular  purposes  will  be  found 
illustrated  by  the  forms  given  for  those  purposes  in  other  parts  of  the  work. 

It  will  be  seen  that  orders  have  this  peculiarity  (in  common,  to  some 
extent,  with  judgments),  that  the  recitals  are  often  the  only  assurance 
the  practitioner  has  that  the  advantage  secured  to  him  by  the  substantive 
provisions  or  ordering  parts  will  be  permanent.  Probably  the  success  or 
failure  of  appeals,  or  motions  to  get  rid  of  orders,  has  been  more  frequently 
determined  by  the  recitals  than  by  any  other  point  in  the  form  or  regularity 
of  the  paper. 

The  practitioner  will  be  repaid  by  a  careful  attention  to  the  illustrations 
of  recitals  here  given,  and  to  the  principle  involved,  which  will  at  once  suggest 
others  appropriate  to  cases  of  less  frequent  occurrence. 

It  is  to  be  remembered,  however,  that  the  recitals  rarely  have  any  bearing 
on  the  validity  of  the  order  and  an  order  without  recitals  cannot  be  disre- 
garded on  that  account,  unless  it  may  be  the  tribunal  has  only  a  limited 
special  Jurisdiction,  or  where,  if  ever,  some  statute  makes  not  only  the  fact 
which  might  have  been  recited,  but  also  the  reciting  of  it,  indispensable  to 
jurisdiction  or  validity.]  '^ 

I.  Nature  of  an  oedee.  15.  — order    of   judge   not   available 

1.  What  is  an  order.  as  court  order. 

2.  Practical  requisites.                '  16.  — form    of    judge's    order;    ap- 

3.  Distinction    between    orders  and                  parent  court  order  may  avail. 

judgments.  17.  —  court  motion  heard  at  cham- 

4.  Order    on    the    minutes    in    open  bers  by  stipulation. 

court.  18.  —  practice    peculiar   to    Borough 

5.  Distinction    between    orders    and  of  Manhattan. 

rulings.  19.  What  judge. 

6.  Orders    by   consent,    without   ap-       20.  Data. 

plication  to  court.  21.  Relation  back. 

7.  —  consent  as  to  form. 

8.  —  as  to  facts.  III.  Recitals. 

9.  Consent  for  party  non  sui  juris.  22.  Their  importance. 

10.  Consent     to     hearing    by     judge       23.  Recitals  in  order  granted  by  con- 

having  no  jurisdiction.  g^J^^  ° 

11.  Orders  of  court  or  of  judge.  24.  —in   order   by   default  of  party 

12.  -trial    term;    special    term    ad-  moved  against. 

journed  to  chambers.  25.  -  in     order     dismissing     motion 
TT    77,  for  default  of  moving  party. 

11.  Entitling.  26.  -in    order    in    favor    of    party 

13.  Caption.  moved  against. 

14.  —  of  order  of  court.  27.  Recitals  of  moving  papers. 
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28.  — of   admissions   and   statements 

of  counsel. 

29.  —  of  facts  found. 

30.  — of  preliminary  objection. 

IV.  Appearances,  etc. 

31.  Argument,  by  moving  party. 

32.  —  in  opposition. 

33.  Qualified  appearance. 

34.  Deliberation. 

35.  Moving  attorney. 

V.  The  ordering  part. 

36.  Limit  of  relief.; — explicitness. 

37.  Optional  order. 

38.  Grounds  of  decision. 

39.  Conditions; — power   to   impose. 

40.  —  form. 

41.  —  time  for  performance. 

42.  Enforcing  conditional  order. 

43.  Reinstating  lapsed  order. 

44.  Order    declaring   consequences   of 

disobedience. 

45.  Qualifications ;  —  leave   to  renew.. 

46.  Order,  until  further  order. 

47.  Stay  of  proceedings. 

48.  Costs. 

49.  —  of  several  motions  together. 

50.  —  of   one   motion   in   several   ac- 

tions. 

51.  —  against  parties  en  autre  droit. 

52.  — against  officers. 

53.  — not  given  unless  in  the  order. 

54.  —  amount ;  disbursements. 

55.  — who  entitled. 

56.  — charging  on  attorney. 

57.  — omission  to  ask  in  notice. 

58.  —  change  of  situation  since  no- 

tice. 


59. 
60. 
61. 
62, 
63. 
64. 
65. 
66. 
67. 


70. 
71. 


VI.  Entry  and  service. 
Entry. 

—  by  whom. 

—  within  what  time. 

—  where. 
Neglect  to  enter. 

by  the  clerk. 

Rule  as  to  filing  motion  papers. 

Neglect  to  file. 

Right  to  notice  of  settlement. 

Entry  nunc  -pro  tunc. 

Docketing. 

Notice  of  an  order ;   and  service. 

Correcting  error  in  service. 


VII.  Mode  op  modifying  an  order. 

72.  Resettlement. 

73.  Amending. 

74.  Modifying  date. 

75.  Varying  order  granted  by  consent. 

VIII.  Getting  hid  of  an  order. 

76.  Disregarding. 

77.  Returning. 

78.  Temporary  suspension. 

79.  Vacating. 

80.  Vacating  an  order  made  in  one's 

own  favor. 

81.  Appeal  —  when  it  lies. 

82.  —  ex  parte  order. 

83.  — order  not  entered. 

84.  —  order  of  judge. 

85.  Waiver  of  appeal. 


IX.  Enforcing  an  order. 

86.  Various  modes. 

87.  Order      requiring      payment 

money. 

88.  Liquidation  and  demand. 

89.  Exectition  upon  an  order. 


of 


[For  list  of  Forms,  see  p.  253. 


The  subject  of  Motions  is  separately  treated 
at  page  66.] 


I.     NATURE  OF  AN  ORDER. 

1.  What  is  an  order.] — An  order  may  be  defined  as  a 
written  direction  of  a  court  or  judge  other  than  a  direction 
contained  in  a  judgment.  Save  in  a  few  very  exceptional  in- 
stances, it  is  essential  to  the  existence  of  an  enforceable  order 
that  it  be  in  writing,®'  and,  if  a  judge's  order,  signed  by  the 


85  Under  N.  Y.  Code  Civ.  Pro.,  §  767,  which  describes  an  order  as  a  direction 
in  writing,  a  mere  oral  decision  of  a  court  is  ordinarily  not  enforceable  by  the 
party  until  reduced  to  writing  and  authenticated.      Smith  ».   Spalding,   26 
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judge,^^   or,   if  a  court  order,   authenticated  by  the  judge  and 
entered.^^ 

An  agreement  of  the  parties  that  the  judge's  decision  need  not 
be  reduced  to  writing  doQg  not  make  an  oral  decision  an  order.^ 

2.  Practical  requisites.] — A  very  informal  writing  may  be 
an  effectual  order  f^  but  the  practical  value  of  an  order  often  de- 
i:)eiids  on  such  formal  parts  as  may  protect  it  from  attack  or 
question.  For  this  reason  correct  practice  requires  that  its  con- 
tents should  not  merely  be  such  as  to  preserve  and  communicate 
to  the  adverse  party  the  direction  given,  but,  coupled  therewith, 
should  clearly  show,  (1)  in  what  cause  and  by  what  authority 
it  was  made;  (2)  who  applied  for  it,  and  on  whose  behalf; 
(3)  upon  what  papers;  (4)  whether  upon  notice  to  others  or  not; 

(5)  if  upon  notice,  to  whom,  and  whether  it  was  opposed,  and, 
if  so,  by  whom  and  on  whose  behalf,  and  on  what  papers;  and 

(6)  on  what  evidence  or  admissions  additional  to  the  papers,  if 
any,  it  was  made,  and  (7)  the  time  when  the  direction  was  given 
or  was  to  take  effect. 

N.  Y.  Super.  Ct.  (3  Robt.)  615,  30  How.  Pr.  339  (holding  that  a  mere  denial 
could  not  be  construed,  on  extrinsic  evidence,  as  a  denial  of  an  oral  motion 
under  general  prayer  for  relief). 

The  clerk's  entry  in  the  court's  minutes  of  an  order  referring  the  cause  to 
the  referee  to  hear  and  determine,  is  a  compliance  with  the  statutory  require- 
ment, although  no  formal  order  was  drawn  up  or  filed.  Gerity  v.  Seeger,  etc., 
Co.,   163  N.  Y.   119,  57  N.  E.  Rep.  290. 

86  A  writing,  unsigned,  purporting  to  grant  a  new  trial,  found  among  the 
papers  of  a  judge  after  his  death,  and  ordered  on  file  by  his  successor,  held 
not  an  order,  and  that  it  could  not  be  shown  to  be  such  by  extrinsic  evidence. 
Wentz  V.  Lowe   (Pa.,  May  10,  1886),  3  Atl.  Rep.  878. 

87  At  least,  entered  by  the  clerk  in  the  minutes.  Gerity  v.  Seeger,  etc.,  Co., 
163  N.  Y.  119.  In  Adams  v.  Nellis,  59  How.  Pr.  385,  an  opinion  was  sent  to 
counsel  before  the  death  of  a  party,  stating  the  conclusions  of  the  court  upon 
the  facts  and  law,  with  the  reasons  and  authority  therefor,  and  directing 
findings  and  conclusions  to  he  drawn  up  and  signed;  held,  not  to  constitute 
a  decision  within  the  meaning  of  N.  Y.  Code  Civ.  Pro.,  §§  763,  765,  1010, 
and  1022,  and  that  the  findings  and  conclusions  of  law  drawn  up  after  such 
death  of  a  party  were  void  under  Code  Civ.  Pro.,  §  765.  8.  P.,  Coakley  v. 
Mahar,  36  Hun,  157,  where  the  court  refused  to  accept  a  statement  in  the 
record  that  a  motion  was  made  and  denied  as  equivalent  to  the  making  and 
entry  of  an  order  thereon.      See  also  Bonner  v.  McPhail,  31  Barb.  106. 

That  entry  is  necessary,  see  cases  under  paragraph  62   (helow). 

88Kiser  v.  Lovett,  106  Ind.  325,  6  N.  E.  Rep.  816,  where  it  was  held  that 
on  grounds  of  public  policy,  even  though  a  statute  does  not  expressly  require 
orders  to  be  reduced  to  writing,  the  court  ought  not  to  enforce  a  restraining 
order  or  injunction,  even  by  action  on  the  undertaking  given  on  obtaining 
the  injunction,  unless  the  order  was  reduced  to  writing  so  that  the  parties 
might  be  definitely  informed  as  to  what  they  were  restrained  from  doing. 

89  As,  for  instance,  an  allowance  of  a  writ.     See  p.  19  of  this  volume. 
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Other  features  important  to  the  one  party  or  the  other  will  be 
considered  in  connection  with  these  details. 

3.  Distinction  hetween  orders  and  judgments.]— The  impor- 
tance of  the  distinction  between  directions  contained  in  a  judg- 
ment which  are  not  termed  orders,  and  those  which  are  drawn  up 
or  signed  and  entered  as  orders,  or  entered  in  the  minutes  as 
such,  results  from  the  facts  (1)  that  the  rule  of  costs  for  motions 
and  resulting  orders  is  different  from  that  of  trials  and  resulting 
judgments;  (2)  that  there  is  a  different  rule  also  as  to  appeala- 
bility;^" (3)  that  a  judgment  is  deemed  res  judicata,  while  orders 
in  general  are  not,®^  and  (4)  that  there  are  different  methods  of 
enforcement. 

In  general,  orders  are  those  minor  directions  incidental  to 
the  progress  of  the  litigation,  which,  having  served  their  pur- 
]iose,  are  superseded  by  judgment;  but  upon  some  subjects  direc- 
tions which  subsist  in  the  form  of  orders  during  the  action  may, 
upon  due  consideration,  be  embodied  in  the  clauses  of  the  judg- 
ment, and  thus  become  part  of  the  final  adjudication. 

It  should  be  observed  that  the  conflict  in  the  language  of  the 

90  The  decision  of  the  judge  in  settling  interrogatories  is  an  order  required 
to  be  in  writing,  and  when  entered  is  appealable.  Uline  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  79  N.  Y.  175. 

An  order  for  a  new  trial  is  not  a  final  judgment  within  the  meaning  of  the 
Code  allowing  an  appeal  from  a  final  judgment.  Duane  v.  Northern  R.  R.  Co., 
4  How.  Pr.  364   (Ct.  of  App. ),  dismissing  an  appeal. 

A  direction  of  the  court  entitled  a  Special  Term  order,  and  stated  to  have 
been  entered,  and  in  effect  adjudging  an  answer  to  be  frivolous,  and  the 
plaintiff  entitled  to  judgment  on  the  pleadings,  and  directing  entry  of  judg- 
ment, reference,  etc.,  is  an  order,  and  not  a  mere  allocatur.  Elwood  v.  Roof, 
82  N.  Y.  428. 

In  King  v.  Stafford,  5  How.  Pr.  30,  it  was  held  that  the  granting  of  a 
motion  for  judgment  upon  a  demurrer  as  frivolous  was  not  an  order  from 
which  an  appeal  could  be  taken,  for  it  was  "  in  effect  a  direction  to  enter 
judgment,  and  would  necessarily  be  included  in  the  judgment." 

The  nature  of  the  act  of  the  court,  not  the  terms  of  the  notice  of  motion, 
determines  whether  the  direction  is  an  order  or  a  judgment.  Thus  it  was 
held  that  granting  a  "  motion  "  for  judgment  on  a  demurrer  is  a  judgment. 
Roberts  v.  Morrison,  7  How.  Pr.  396;  s.  c,  11  N.  Y.  Leg.  Obs.  61.  But  it  is 
usual  now  in  such  ease  to  take  an  order  that  judgment  be  entered,  and  enter 
judgment  as  a  separate  paper. 

91  For  the  rule  as  to  orders,  and  its  exceptions,  see  page  149  of  this  volume. 
For  the  distinction  between  common  orders  or  orders  of  course,  and  special 
orders  or  orders  granted  on  actual  application  to  the  judge  —  a  distinction  of 
importance  at  common  law  and  in  equity,  but  superseded  under  the  codes  of 
procedure  which  dispense  with  common  orders  and  require  orders  only  in  cases 
where  actual  application  to  the  judge  is  necessary  —  see  Lube's  Equity  Plead- 
ing, 54,  98,  and  U.  S.  Supreme  Ct.  Rules  of  Practice  in  Equity,  4  to  6. 

14 
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decisions  as  to  what  constitutes  an  order,  results  in  part  from 
not  appreciating  that  for  these  purposes  the  same  test  as  to  what 
should  be  deemed  an  order  is  not  always  applicable. 

4.  Order  on  the  minutes  in  open  court.] —  Upon  the  same  prin- 
ciple that  stipulations,  which  in  general  must  be  in  writing  and 
sigTied,  are  equally  valid  if  made  orally  in  open  court  and  en- 
tered in  the  minutes,  a  direction  or  ruling  of  the  judge  made  in 
open  court  and  entered  in  the  minutes  is  valid  without  his  sig- 
nature or  authentication.®^ 

If  it  is  appealable  as  an  order,  it  should  be  also  drawn  up  in 
writing  and  entered  as  a  preliminary  to  an  appeal.^^ 

5.  Distinction  between  orders  and  rulings.] — When  such  a 
direction  is  put  upon  the  minutes  at  a  trial,  the  question  whether 
it  is  appealable  as  an  order  or  to  be  reviewed  by  an  exception, 
and  a  motion  for  new  trial  or  an  appeal  from  the  judgment,  de- 
pends on  different  considerations.^* 

M  An  order  entered  in  the  clerk's  minutes  in  open  court  and  by  consent 
does  not  require  the  formal  approval  of  a  judge.  Gerlty  r.  Seeger,  etc.,  Co., 
1G3  N.  Y.  119,  57  N.  E.  Rep.  290;  Bell  v.  Vernooy,  18  Hun,  125  (where  an 
order  of  reference  by  consent  in  open  court  was  entered  in  the  minutes). 
See,  also,  Leyde  v.  Martin,  16  Minn.  38  (where  an  order  of  reference  by  consent 
was  not  signed  by  the  judge,  and  such  signing  was  held  unnecessary,  as  the 
proceedings  of  the  court  are  shown  by  its  records,  of  which  the  minutes  kept 
by  the  clerk' are  a  part).  A  mere  endorsement  by  the  judge  on  the  calendar, 
"  Referred  to  L.  K.  M.,"  is  not  sufficient.     Bonner  v.  MePhail,  31  Barb.  106. 

93  To  review  the  denial  of  a  motion  for  a  new  trial  upon  the  judge's  minutes, 
there  must  have  been  an  order  of  denial  made  in  writing,  and  entered.  This 
is  a  jurisdictional  prerequisite.  Maass  v.  Ellis,  9  N.  Y.  St.  Rep.  512.  The 
statement  in  the  appeal  book  that  such  a  motion  was  made  and  denied  and 
exception  taken,  is  not  equivalent  to  an  order.  CoaJiley  v.  Mahar,  36  Hun, 
157  (where,  affirming  the  judgment,  the  court  said:  "A  formal  order  duly 
entered  is  the  only  competent  evidence  of  such  a  motion  " ) .  See  also  Ball 
V.  Davis,  1  N.  Y.  St.  Rep.  517  (where  the  court  said:  "Without  themaking 
and  entry  of  such  order,  the  plaintiff  is  not  at  liberty  to  review  the  decisiou 
upon  any  question  of  fact  " ) . 

In  The  Governor  v.  Bancroft,  16  Ala.  605,  it  was  held,  that  a  motion  entered 
on  the  docket,  with  the  memorandum  of  the  judge  written  across  it,  showing 
his  action  thereon,  though  not  spread  upon,  the  minutes  of  the  court,  was 
quasi  a  record,  and  admissible  in  evidence  to  prove  the  facts  which  it  imports. 

94  Not  every  direction  of  a  court  or  judge  becomes  an  order  by  being  put  in 
writing  when  otherwise  it  would  not  be.  Howard  v.  Freeman,  6  Robt.  511, 
where  it  was  held,  that  the  denial  of  a  motion  to  postpone  a  trial  was  not  such 
a  "  direction  "  as  to  admit  of  its  being  separated  from  other  proceedings  on 
the  trial  and  entered  as  an  order  for  the  purpose  of  an  appeal.  Robertson, 
C.  J.,  upon  dismissing  the  appeal,  said:  "To  construe  the  word  'direction' 
in  its  ordinary  and  literal  sense  would  lead  to  absurdities.  The  daily  adjourn- 
ment of  a  court,  and  the  Instruction  to  a  clerk  to  enter  an  order  or  set  down  a 
cause  on  a  day  calendar,  are  directions  in  writing.     It  can  only,  so  far  as  any 
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6.  Orders  by  consent  without  application  to  court.] — Under 
code  procedure  the  consent  of  the  parties  does  not  of  itself  au- 
thorize the  clerk  to  enter  an  order.®^  The  clerk  can  record  what 
the  court,  or  a  judge  thereof,  does  or  directs  in  the  cause,  but 
he  otherwise  cannot  add  to  the  records,  except  in  a  case  where 
some  statute  or  rule  of  court  authorizes  him  to  do  so.  If  it  is  done 
in  open  court  it  is  the  act  of  the  court.  But  if  the  parties  pro- 
cure the  clerk  to  enter  an  order,  their  proceedings  under  it  will 
not  necessarily  fail  because  of  their  waiver  of  proper  sanction. 

An  order  properly  made  by  consent  is  rarely  anything  more 
than  an  agreement  or  stipulation,  with  the  added  sanction  of  the 
court  that  it  be  made  part  of  the  records  of  the  cause.  It  cannot 
be  appealed  from  by  a  consenting  party.  The  court  have  the 
same  power  to  relieve  a  party  from  it  as  from  a  stipulation,  but 
the  sanction  which  the  order  adds  is  an  added  reason  for  requir- 
ing a  clear  case  to  be  made  in  support  of  an  application  for  such 
relief. 

7.  —  consent  as  to  form.] — A  consent  to  the  form  of  an  order 
is  not,  however,  a  consent  to  the  order,  but  only  a  waiver  of  for- 
mal objections.  It  presupposes  that  a  judicial  determination  of 
the  substance  of  the  order  is  made  upon  evidence,  and  merely 
dispenses  with  notice  of  or  attendance  at  settlement,  leaving  the 
party  free  to  appeal  on  the  merits. 

right  of  appeal  is  concerned,  properly  be  understood  to  include  mandates  on 
parties  or  officers  or  final  determinations  of  rights." 

Where,  on  a  motion  to  dismiss  the  complaint  at  the  trial,  for  insufficiency, 
the  court  ruled,  on  plaintiff's  application,  that  he  might  amend  on  payment  ot 
costs  within  a  fixed  time,  otherwise  the  complaint  to  be  dismissed,  held  that 
the  entry  of  an  order  was  not  proper.  Weichsel  v.  Spear,  47  N.  Y.  Super.  Ct. 
223,  aff'd,  90  N.  Y.  651.  The  usual  practice,  however,  seems  to  be  to  enter 
an  order,  from  which  plaintiff,  asking  the  favor,  is  not  entitled  to  appeal. 
See  Driseoll  v.  Downer,  55  Hun,  534,  9  N.  Y.  Supp.  129;  Morris  v.  Thomas, 
80  App.  Div.  47,  80  N.  Y.  Supp.  503. 

95  Except  it  be  in  the  minutes  in  open  court,  or  unless  some  particular 
statutory  provision  authorizes  this  to  be  done  in  a  special  case,  as,  for  example, 
under  N.  Y.  Code  Civ.  Pro.,  §  1011,  upon  filing  in  the  clerk's  office  a  written 
stipulation  signed  by  the  attorneys  for  the  parties  consenting  to  refer  the 
issues  in  an  action  to  a  referee  named  in  the  stipulation,  "  the'  clerk  must 
enter  an  order  of  course,  referring  the  issue  or  issues  for  trial  to  that  person 
only."  See  Grerity  v.  Seeger,  etc.,  Co.,  163  N.  Y.  119,  ag  to  sufficiency  of 
entry  in  clerk's  minutes  of  an  order  of  reference  consented  to  in  open  court. 

The  clerk  may  enter  an  order  as  of  course  discontinuing  the  action  without 
costs,  upon  plaintiff's  consent  and  proof  that  the  defendant  has  not  appeared. 
Hotaling  v.  Sohermerhorn,  28  Misc.  311,  59  N.  Y.  Supp.  484;  aff'd,  48  App. 
Div.  638. 
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8.  —  as  to  facts.] — A  consent  or  stipulation  as  to  facts  or  evi- 
dence is  only  one  mode  of  proof,  and  implies  that  there  is  to  be 
a  jiTdicial  determination  of  any  other  facts  involved,  and  a  judi- 
cial decision  as  to  the  law,  or  a  judicial  exercise  of  discretion; 
so  that  the  consenting  party  is  left  free  to  contest  both  the 
Ijropriety  of  the  decision  and  the  form  and  regularity  of  the 
order,  with  the  sole  exception  of  the  fact  admitted  or  the  recep- 
tion of  the  evidence  consented  to. 

9.  Consent  for  party  non  sui  juris.] — ^An  order  should  not  be 
made  on  the  consent  of  the  guardian  ad  litem  of  an  infant  or  the 
committee  of  a  lunatic,  unless  it  be  one  purely  incidental  to  pro- 
cedure, and  obviously  not  prejudicial,  such  as  an  adjournment; 
or  one  which  might  be  made  ex  parte  or  without  consent. 

An  order  affecting  the  merits,  or  which  might  be  prejudicial, 
should  not  be  made  on  facts  admitted  by  such  a  guardian  ad 
litem  or  committee,  but  some  evidence  at  least  of  the  facts  should 
be  adduced  to  bind  the  rights  of  the  person  non  sui  juris,  and  the 
fact  that  evidence  was  adduced  should  appear  by  the  order. 

10.  Consent  to  hearing  hy  judge  having  no  jurisdiction.] — ^A 
consent  that  a  motion  be  heard  by  a  judge  when  he  has  no  juris- 
diction is  only  submission  to  arbitration,  and  his  order  only  an 
award ;  although  if  the  order  is  put  in  a  form  to  show  jurisdiction, 
a  party  consenting  may  be  held  bound  by  it  as  a  regular  and 
valid  order. 

11.  Orders  of  court  or  of  judge.] — The  principles  upon  wMch 
to  determine  what  orders  must  be  made  by  the  court,  what  must 
be  made  by  the  judge,  and  what  may  be  made  by  either,  have 
already  been  explained;^®  and  their  application  will  be  further 
considered  in  connection  with  particular  orders,  such  as  orders 
for  service  of  summons  by  publication,  orders  of  arrest,  and  the 
like. 

It  will  be  useful  here  to  notice  the  means  of  determining  to 
which  of  .these  classes  an  order  of  doubtful  character  belongs. 
The  appropriate  distinguishing  marks  of  a  court  order  are  that 
besides  being  entitled  in  the  cause,  its  caption  indicates  that  it  is 
made  at  a  specified  term  of  court,  held  at  a  time  and  place  and 
before  a  judge  so  as  to  constitute  a  session  of  the  court,  and 

98  Article  on  Motioks,  pp.  88-95,  of  this  volume. 
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the  original  (if  not  a  mere  entry  in  the  minutes  or  journal,  made 
by  the  clerk  by  authority  of  the  judge)  is  authenticated  or 
"  passed  "  by  the  judge  writing  at  the  foot  of  the  paper  consti- 
tuting the  original  order  the  word  "  Enter,"  attested  by  his 
initials,  personal  and  official;  and  upon  this  direction  the  clerk 
makes  the  order  a  part  of  the  records  of  the  court  in  the  cause. ^^ 
On  the  other  hand,  a  judge's  order,  though  entitled  with  the 
name  of  the  court,  as  well  as  the  names  of  the  parties,  or  the  first 
party  on  each  side,  has  nothing  to  indicate  that  it  is  made  at  a 
session  of  the  court,  and  is  authenticated  by  the  signature  and 
addition  of  the  official  title  of  the  judge,  with  a  date  to  show  the 
time  when  it  was  made.  It  thus  appears  on  its  face  to  be  simply 
a  direction  given  by  that  officer. 

12.  Orders  at  trial  term — Special  term  adjourned  to  cham- 
bers.]—  Care  should  be  taken  to  designate  the  court  correctly, 
and,  in  a  court  order,  the  term.®*  But  an  error  in  respect  to  term 
is  not  necessarily  fatal.  Thus  an  order  made  at  a  trial  term  is 
not  deemed  void  because  the  caption  uses  the  statutory  phrase 
Special  Term."® 

An  order  which  can  only  be  made  at  Special  Term  is  void  if 
made  at  Trial  Term  when  there  is  no  Special  Term.-' 

II.     ENTITLING. 

13.  Caption.] —  In  the  forms  of  orders  given  in  the  succeeding 
chapters  of  this  work  the  caption  "At  a  term,"  or  "  At  a  special 

9T  Matter  of  Munson,  95  App.  Div.  23,  88  N.  Y.  Supp.  509.  But  this 
precise  form  is  not  imperative.  Thus  in  Merrill  v.  Montgomery,  25  Mich.  73, 
an  order  for  substituted  service  (in  ejectment),  on  a  showing  that  ordinary 
service  could  not  be  made,  appeared  in  the  form  of  a  motion  in  the  special 
motion  book,  with  the  memorandum,  "  Granted.  B.  F.  Graves,  Cir.  Judge." 
Beld,  that  this  must  be  deemed  the  act  of  the  court.  The  court  say: 
"Although  an  entry  on  the  journal  would  be  more  regular,  yet  the  practice 
of  deciding  motions  in  this  way  is  quite  common  at  the  circuit,  and  is  never, 
so  far  as  we  know,  resorted  to  except  when  the  court  is  sitting." 

98  Thus  in  Ppople  ex  rel.  Hewlett  v.  Brennan,  61  Barb.  540,  an  order  enti- 
tled as  "  at  a  Special  Term  of  the  Supreme  Court  and  of  the  Oyer  and  Ter- 
miner," signed  by  the  judge  without  any  direction  to  enter  it,  and  directing 
the  discharge  of  a  prisoner  held  on  civil  process,  but  made  without  notice  to 
the  creditors  in  such  process,  was  held  unauthorized;  because,  although 
entitled  as  above,  yet  there  was  no  such  court  as  a  Special  Term  of  Supreme 
Court  "  and  Oyer  and  Terminer,"  and  hence  it  must  be  considered  as  an  order 
of  the  court  of  Oyer  and  Terminer,  and  that  court  had  no  jurisdiction  to  make 
such  an  order. 

89  Smith  V.  Coe,  30  N.  Y.  Super.  Ct.   (7  Eobt.)  477. 

1  Bedell  v.  Powell,  3  Code  Rep.  61   (setting  aside  such  an  order). 


214  ABBOTTS    PRACTICE    AND    FOEMS. 

term  "  [etc] ,  over  any  one,  indicates  that  an  order  for  the  pur- 
pose for  which  that  form  is  given  (except  in  the  first  judicial 
district  of  New  York,  vi^here  an  order  made  by  a  justice  of  the 
Supreme  Court  operates  as  a  court  order)  should  be  a  court 
order,  and  requires  a  caption,  unless  there  be  prefixed  to  the 
caption  an  indication  in  the  alternative  that  the  order  may 
be  entitled  (as  a  judge's  order)  with  mere  name  of  court  and 
parties. 

14.  —  of  order  of  court. ^ — An  order  of  court,  with  a  proper 
caption,  is  presumed  to  have  been  made  accordingly,  if  it  shows 
a  time,  place,  and  judge  proper  to  constitiite  the  court.^ 

If  the  caption  indicates  time,  place,  and  judge  that  may  have 
constituted  a  proper  court,  the  presumption  is  in  favor  of  the 
regu-larity  of  the  proceedings.^ 

Subject  to  qualifications  below  stated  as  to '  antedating,  and  as 
to  motions  heard  under  stipulation,  the  caption  of  an  order  should 
express  the  true  time  when,  and  places  where,  the  order  was 
granted,  and  the  name  of  the  judge.* 

A  regular  caption  is  conclusive  as  to  the  facts  indicated  in  it, 
unless  contradicted  by  positive  and  cogent  evidence.^ 

2  And  even  if  it  designate  the  term  as  an  adjourned  term,  if  there  be  evi- 
dence that  the  necessary  justices  were  present  and  acting,  it  may  be  presumed 
that  the  term  was  regularly  called  and  held.  Dallas  Co.  v.  McKenzie,  110 
U.  S.  686.  Waite,  Ch.  J.,  says :  "  The  records  of  the  County  Court  which 
were  put  in  evidence  show  aflSrmatively  that  all  the  justices  were  present  and 
acting  at  the  adjourned  and  special  terms,  when  the  orders  were  made  direct- 
ing the  subscription  to  the  stock  and  providing  as  to  the  terms  of  the  contract. 
The  last  order  was  inade  at  a  regular  term.  Under  these  circumstances,  it  ia 
certainly  to  be  presumed,  in  the  absence  of  anything  to  the  contrary,  that  the 
terms  were  regularly  called  and  held.  It  was,  therefore,  not  error  to  admit 
the  records  in  evidence  without  proof  of  the  order  for  the  adjourned  term,  or 
the  call  for  the  Special  Term." 

A  clerical  error  in  stating  the  wrong  county  in  the  caption  results  in  an 
irregularity  merely.     Wright  v.  Bowne,  79  Hun,  385,  29  N.  Y.  Supp.  1151. 

3  Fisher  v.  Hepburn,  48  N.  Y.  41.      . 

4  Matter  of  Myers,  3  How.  Pr.  234;  Whitney  v.  Belden,  4  Paige,  MO. 
Where  necessary,  it  may  be  held  to  relate  back  and  to  take  effect  from  the 
time  the  motion  was  made.  May  v.  Cooper,  24  Hun,  7;  McKee  v.  Flaherty, 
1  Monthly  L.  Bui.  14.  J  f    '  ,     , 

5  People  ecB  rel.  Burhans  v.  Supervisors  of  Ulster,  19  Wkly.  Dig.  208.  (So 
held  against  motion  to  quash  certiorari  on  the  ground  that  the  allowance 
was  not  at  a  term  as  indicated  in  the  caption.) 

Henry  v.  Randall,  15  Wkly.  Dig.  106  (holding  that  where  the  order  itself 
shows  that  it  was  made  at  the  Special  Term  of  the  court  held  by  the  judge 
i^^i'^!u^'^°™ '*''''  previous  proceedings  took  place,  the  legal  presumption  is 
that  this  statement  is  correct,  and  that  the  order  was  made  as  it  appear-j  to 
have  been,  by  the  court  during  the  term,  and  not  by  the  judge  out  of  court). 
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15.  —  order  of  judge  not  available  as  court  order.} — In  a 
case  in  which  the  law  requires  an  order  to  be  made  by  the  court, 
an  order  appearing  on  its  face  to  be  merely  that  of  a  judge  can- 
not avail  f  nor  will  extrinsic  evidence  be  received  to  show  that  it 
was  really  made  by  the  court,  unless  perhaps  where  the  party 
against  whom  it  is  urged  had  actual  notice  of  the  decision  and  was 
not  prejudiced. 

A  jtidge's  order  in  a  case  where  an  order  of  court  is  required  — 
as,  for  instance,  to  stay  proceedings  for  more  than  twenty  days  — 
is  not  rendered  valid  by  the  fact  that  when  he  made  it  he  was 
holding  court  and  might  have  made  a  court  order.'' 

But  a  party  succeeding  on  a  coxirt  motion  cannot,  by  taking  a 
judge's  order  instead  of  a  court  order  in  a  case  where  the  statute 
requires  a  court  order,  prevent  the  other  party  from  appealing  on 
the  merits  if  the  order  recites  enough  to  show  it  was  made  on  a 
contested  motion.® 

16.  —  form  of  judge's  order;  apparent  court  order  may  avail.} 
—  If  the  order  is  one  made  by  a  judge,  it  should  be  signed  by 

him,  and  the  date  is  appended  instead  of  prefixing  a  caption. 

The  mistake  of  entitling  a  judge's  order  as  if  made  by  the 
court,  will  not  deprive  it  of  effect  as  a  judge's  order  if  it  be 
signed  by  him  as  a  judge,  even  though  he  sign  it  when  on  the 
bench  holding  court.®  The  reason  is  that  the  power  of  a  judge 
may  be  exercised  by  him  as  such  at  any  time,  and  it  would  be 
an  idle  formality  to  adjourn  court  and  leave  the  bench  in  order 
to  sign  an  order. 

6  Matter  of  Wadley,  29  Hun,  12.  Except  of  course  in  the  first  district  in 
New  York,  where  a  justice  of  the  Supreme  Court  may  make  orders  that  else- 
where can  only  be  made  by  the  court.  Main  v.  Pope,  16  How.  Pr.  271.  In 
Matter  of  Munson,  95  App.  Div.  23,  88  N.  Y.  Supp.  509,  an  order,  which 
had  no  caption,  but  which  contained  recitals  as  having  been  made  at  a  Special 
Term,  was  held  a  court  order.     See,  also,  Borthwiek  v.  Howe,  27  Hun,  505. 

7  Wood  V.  Kimball,  9  Abb.  Pr.  419,  18  How.  Pr.  163. 

8  s.  P.,  paragraph  16,  note  14.  This  seems  to  be  the  point  really  decided 
in  Ives  v.  Phelps,  16  Minn.  451.  But  if  the  irregularity  of  such  an  order 
were  the  objection,  the  better  remedy  is  by  motion  to  correct,  rather  than  by 
appeal,  and  this  ordinarily  would  be  so  before  appeal  on  the  merits.  See 
also  p.  74  of  this  volume. 

9  Matter  of  Knickerbocker  Bank,  19  Barb.  602;  Matter  of  Munson,  95  App. 
Div.  23,  88  N.  Y.  Supp.  511;  Dresser  v.  Van  Pelt,  15  How.  Pr.  19;  Caldwell's 
Case,  13  Abb.  Pr.  405;  sub  nom.  People  r.  Kelly,  35  Barb.  444.  In  Albrecht 
V.  Canfield,  92  Hun,  240,  36  N.  Y.  Supp.  941,  the  court,  in  making  a  similar 
ruling,  held  that  neither  the  fact  that  the  order  was  entered,  nor  that  it  was 
alleged  in  the  complaint  to  be  a  court  order  prevented  the  court's  holding 
it  a  judge's  order. 
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If  an  order  is  signed  by  a  judge  with  his  full  name,  with  no 
directions  to  enter  it,  and  it  is  not  entered,  it  is  a  judge's  order 
and  not  a  special  term  order,  although  it  has  .a  caption.^" 

Such  mistakes  in  the  form  of  a  judge's  order  are  amendable," 
and  the  amendment  may  be  made  by  a  court  order.^^ 

So  the  mistake  of  entitling  an  ex  parte  order  —  such  as  an 
extension  of  time  to  answer  —  in  the  wrong  court  may  be  dis- 
regarded where  the  judge  who  made  it  had  power  to  make  it,  and 
the  party  was  not  misled.^^ 

The  moving  party  cannot,  by  taking  a  court  order  in  a  case 
where  a  judge's  order  should  be  taken,  prevent  the  adverse  party 
from  applying  to  the  court  upon  notice,  at  a  term  held  by  any 
other  judge,  to  vacate  it.''* 

An  order  made  by  the  court  on  a  motion  to  the  court,  in  a  case 
where  the  only  authority  for  the  order  is  a  statute  authorizing 
a  judge  to  make  the  order,  is  not  sustainable.-'^ 

17.  —  court  motion  heard  at  chambers  by  stipulation.] — 
"Where  a  motion  which  the  law  requires  to  be  heard  in  court  is 
heard  at  chambers  under  a  stipulation  of  consent,  it  is  safer  to 
entitle  the  order  as  at  special  term,  naming  the  place  and  date 
where  the  regular  term  was  held,  unless  the  term  of  court  itself 
was  adjourned;  or  unless  the  stipulation  expressly  or  in  effect 
provides  that  the  judge's  order  shall  have  the  same  effect  as  a 
court  order,  and  is  referred  to  in  and  filed  with  the  order.  Even 
tlien  such  an  order  has  been  held  not  appealable  because  a  mere 
award.^^ 

lOAtl.  &  Pac.  Tel.  Co.  t).  B.  &  0.  R.  E.  Co.,  46  Super.  Ct.  377.  (So  held, 
on  motion  to  set  aside  injunction,  an  objection  that  a  certified  copy  of  the 
injunction  order  was  not  served  on  defendant.) 

And  if  the  terms  of  the  order  indicate  that  the  application  was  to  a  judge, 
rather  than  the  court,  the  fact  that  his  signature  was  only  by  initials,  with 
the  direction  "  enter,"  as  if  it  were  a  court  order,  does  not  preclude  extrinsic 
evidence  to  show  that  it  was  in  fact  made  by  him  out  of  court.  Coffin  v. 
Lesster,  36  Hun,  347;  Phinney  v.  Broschell,  19  id.  116,  aflf'd  in  80  N.  Y.  544, 
approving  positively   without   passing  on   the  point. 

So,  where  a  judge  by  mistake  inserted  before  his  signature  the  words  "by 
the  court,"  held,  no  objection,  for  he  had  full  authority  to  sign  it  as  judge. 
Territory  of  Dakota  ex  rel.  Eisenmann  r.  Shearer,  2  Dak.  332,  8  N.  W.  Rep.  25. 

llMojarrieta  v.  Saenz,  80  N.  Y.  553;   Coffin  v.  Lesster   (above). 

12  Id. 

13  Hazard  v.  Wilson,  3  Abb.  N.  C.  50. 

14  Matter  of  Brake,  N.  Y.  Daily  Reg.,  Aug.  4,  1880;  mem.  S.  c,  21  Hvin, 
619;  s.  p.,  paragraph  15,  note  8. 

iSHeishon  v.  Knickerbocker  Life  Ins.  Co..  77  N.  Y.  278;  Matter  of  Howe, 
66  App.  Div.  7,  72  N.  Y.  Supp.  866. 
16  Kelly  V.  Thayer,  34  How.  Pr.  163. 
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18.  —  practice  peculiar  to  borough  of  Manhattan.] — Under 
the  statute  which,  to  accommodate  the  press  of  business*  in  the 
county  of  New  York,  allows  any  order  that  by  the  general  law 
must  be  made  by  the  court  at  special  term,  to  be  made  by  a  judge 
out  of  court  (except  orders  for  new  trial  on  the  merits),  there  has 
been  mueh  difference  of  opinion  and  practice  as  to  whether  an 
order  made  out  of  court  should  be  entitled  as  a  court  order.  The 
usual  practice  is  to  entitle  a  judge's  order  as  if  it  were  simply 
such,  and  not  as  a  special  term  order^'^  (but,  of  course,  to  insert 
the  clause  requiring  the  filing  of  the  motion  papers),  and  to  take 
the  signature  of  the  judge  as  an  ordinary  judge's  order;  although 
a  direction  to  enter,  with  his  initials  added,  is  equally  effective. 

But  the  mistake  of  entitling  a  judge's  order  as  if  it  were  a 
court  order  does  not  necessarily  affect  the  validity  of  the  order. ^* 
Hence  throughout  this  work,  forms  o'f  orders  which,  except  in 
the  first  district,  must  be  made  by  the  court,  are  characterized 
by  the  usual  special  term  caption. 

19.  What  judge.] — The  rules  of  court  or  of  law  requiring 
motions  on  notice  to  be  made  before  the  judge  mentioned  in  the 

IT Lachenmeyer  v.  Lachenmeyer,  26  Hun,  542,  opinion  by  Davis,  P.  J.; 
Boegler  v.  Epple,  40  Hun,  523,  2  N.  Y.  St.  Rep.  101 ;  s.  p.,  Disbrow  v.  Polger. 
5  Abb.  Pr.  53;  Ives  v.  Phelps,  16  Minn.  451. 

The  reasons  for  preferring  this  practice  are  that  it  truly  represents  the 
actual  fact;  and  that  there  is  nothing  in  the  statute  requiiing  the  adoption 
of  the  fiction  that  an  order  made  perhaps  at  the  judge's  house,  and  in  vacation, 
should  pretend  to  have  been  made  at  the  court  house  and  in  term  time. 

If  we  analyze  the  statutory  expression  we  find  that  in  relation  to  numerous 
orders  the  Code  provides  that  the  application  may  be  made  to  "  the  court  or 
a  judge  thereof."  Under  such  a  provision,  throughout  the  State  such  orders 
may  be  made  and  entitled  in  either  way;  and  a  judge  is  not  required  to  adopt 
the  fiction  of  making  a  court  order.  In  relation  to  some  other  classes  of 
orders  the  Code  provides  that  application  must  be  made  "to  the  court;"  but 
a  special  clause  (§  770)  adds  that  in  the  first  district,  in  all  such  cases 
(except  for  new  trial  on  the  merits),  the  r.pplication  may  be  made  to  a  judge 
out  of  court.  As  matter  of  construction,  the  legal  effect  of  this  is  the  same, 
for  that  district,  as  if  the  words  "  or  a  judge  thereof,"  were  inserted  in  each 
provision  requiring  application  to  the  court;  and  it  no  more  requires  the 
fiction  of  a  court  order  than  if  those  words  were  inserted. 

Perhaps,  however,  the  right  to  punish  for  contempt  as  if  of  a  court  order 
is  clearer  if  the  order  is  in  form  a  court  order. 

iSBoucicault  v.  Boucieault,  21  Hun,  431  (motion  to  vacate  arrest  in  nature 
of  ne  exeat,  on  the  ground  that  it  was  ostensibly  a  court  order,  made  in  fact 
by  a  judge  out  of  court,  denied).  And  see  cases  cited  in  notes  to  paragraph 
16,  supra. 

So,  it  does  not  vitiate  findings  really  made  at  Special  Term,  that  the  caption 
indicated  they  were  made  at  the  Special  Term  for  chambers  business,  if  the 
regular  Special  Term  for  trials  might  lawfully,  and  could  be  presumed  to 
have  been  actually  held  there.      Fisher  v.  Hepburn,  48  N.  Y.  41. 
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notice,  and  certain  motions  to  be  made  before  the  same  judge  who 
heard  previous  proceedings,  are  shown  to  have  been  complied 
with,  by  the  order  itself,  in  connection  with  the  notice  or  other 
proceedings ;  and  if  a  transfer  of  the  motion  or  a  change  by  stipu- 
lation or  consent  has  been  made,  the  order  or  stipulation  of  trans- 
fer should  be  annexed  to  the  moving  papers  and  referred  to  as 
such  in  the  order,  or  if  the  transfer  was  by  oral  direction  or  con- 
sent, the  fact  that  it  was  made  should  be  recited  in  the  order,^^ 
unless  this  is,  as  in  some  cases,  unnecessary  by  reason  of  the 
appearance  of  the  party  before  making  the  order. 

20.  Date.] — The  day  mentioned  in  the  caption  of  a  court 
order,  or  suflfixed  to  a  judge's  order,  should  usually  be  —  and  must 
be  if  either  party  require  it  —  the  day  on  which  the  order  is 
actually  initialed  to  be  entered,  or  signed  by  the  judge. ^^  It  is  the 
day  of  the  entry  of  the  court  order,  however,  which  determines 
when  it  became  effective.^^  But  the  right  of  a  party  in  this 
respect  is  subject  to  the  power  of  the  court  to  give  effect  to  its 
decision  as  of  any  date,  from  the  time  of  the  making  of  the 
motion  on,  and,  when  making  an  amendment  in  its  own  pro- 
ceedings or  records,  even  any  earlier  day.^^     Delay  of  the  court 

19  See  for  form  of  stipulation  or  order,  Forms  70,  71.  In  the  counties  of 
New  York  and  Kings,  however,  a  proceeding  commenced  before  a  judge  out 
of  court,  in  an  action  pending  in  a  court  of  record,  may,  by  virtue  of  N.  Y. 
Code  Civ.  Pro.,  §  26,  be  continued  before  any  of  the  judges  of  the  same  court. 
Thus  an  attachment  having  been  issued  by  one  judge,  any  other  judge  has 
power  to  hear  an  application  to  tax  the  sheriff's  fees  and  poundage  therein. 
Woodruff  V.  Imperial  Fire  Ins.  Co.,  90  N.  Y.  521,  524.  In  such  case  no 
recital  on  the  point  is  needed.  But  this  section  has  no  application  to  a 
motion  heard  by  the  court.     Matter  of  Mayor,  etc.,  of  N.  Y.,  139  N.  Y.  140. 

20  The  chancellor,  in  Whitney  v.  Belden,  4  Paige,  140,  refers  for  this  pur- 
pose to  the  time  of  actual  entry,  but  it  appears  that  he  meant  the  drawing 
up  and  authentication  of  the  order,  which  was  in  that  case  the  day  of  entry; 
and  that  in  case  of  a  delay  in  entry  the  rule  stated  by  him  would  apply  to  the 
authentication  of  the  order  by  the  judge  rather  than  to  a  later  day  to  which 
entry  might  be  delayed  by  the  practitioner.  This  is  the  present  English 
practice,  too,  which  requires  that  "  every  order,  if  and  when  drawn  up,  shall 
be  dated  the  day  of  the  week,  month,  and  year,  on  which  the  same  was  made 
unless  the  court  or  a  judge  shall  otherwise  direct,  and  shall  take  effect 
accordingly." 

21  Wilcox  V.  Nat.  Shoe,  etc..  Bank,  67  App.  Div.  466,  73  N.  Y.  Supp.  900; 
Hastings  v.  Twenty-third  Ward  Land  Co.,  46  App.  Div.  609,  61  N.  Y.  Supp. 
998;   Vilas  v.  Page,  106  N.  Y.  455. 

22  When  some  ruling  was  made  of  the  prior  date,  which  was  not  properly, 
or  which  was  improperly,  entered.  Guarantee  Trust  Co.  v.  Phila.,  etc.,  R.  E. 
Co.,  160  N.  Y.  1. 

_     This   power  must  yield,  however,  when  the  superior  equities  of  strangers 
intervene.    See  Wilcox  v.  Nat.  Shoe  and  Leather  Bank,  67  App.  Div.  466,  73  'h. 
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while  holding  the  motion  under  consideration  ought  not  usually 
to  prejudice  a  party ;  and  hence  one  method  of  giving  the  decision 
effect  as  of  the  time  of  making  the  motion,  is  to  date  the  order 
as  of  that  time.  If  desired  to  give  the  order  effect  as  of  an  earlier 
day,  it  is  done  by  a  clause  directing  that  it  be  entered  and  take 
effect  nunc  pro  tunc  as  of  a  specified  anterior  day. 

The  careful  practitioner  generally  finds  that  to  have  the  record 
represent  the  actual  fact  is  safer  than  to  rely  on  a  fiction.  The 
appropriate  way  of  so  doing  where  the  final  determination  of  a 
motion  is  delayed,  is  to  date  the  order  on  the  very  day  when  it 
is  signed  by  the  judge,  to  rely  on  the  clerk's  underwriting  or  file- 
mark,  as  showing  the  day  of  actual  entry,  and,  if  the  order  was 
made  later  than  the  day  the  motion  was  noticed  for,  to  insert  in 
the  body  of  the  order  such  clauses  as  will  show  that  either  the 
■adverse  party  appeared,  or  that  the  motion  came  regularly  on 
upon  the  day  when  default  was  taken.  Also,  if  it  is  desired  that 
the  order  shall  take  effect  as  of  an  earlier'  day  than  that  on  which 
it  was  actually  made,  to  insert  a  clause  directing  that  it  have 
such  effect. 

The  practice  of  dating  an  order  back  to  the  day  mentioned  in 
the  notice  of  motion  dispenses  with  recitals  of  adjotirnments  in 
case  of  default,  and  with  directions  as  to  taking  effect  nunc  pro 
tunc;  but  sometimes  has  embarrassed  the  party  who  adopted  it 
by  cutting  off  his  time  to  proceed  under  the  order.  The  power 
of  the  court  to  sanction  so  doing  is,  however,  a  useful  one,  espe- 
cially where  death  or  other  cause  of  abating  or  suspending  the 
proceedings  has  intervened  after  the  motion  was  submitted  and 
during  the  delay  of  the  court  before  actual  decision  or  order 
made.^^ 

Y.  Supp.  900 ;  Matter  of  Gies  Lithographic  Co.,  7  App.  Div.  550,  40  N.  Y.  Supp. 
146;  Moran  v.  Sturgis,  154  U.  S.  256.  The  rights  of  the  parties  are  fixed  by 
the  court's  decision,  i.  e.,  when  the  judge's  memorandum  or  conclusion  is  pre- 
pared, or  endorsed  upon  the  papers,  and  the  papers  handed  to  the  elerk. 
Robinson  v.  Govers,  138  N.  Y.  425,  30  Abb.  N.  C.  241;  Rochester,  etc.,  Co.  v. 
City  of  Rochester,  176  N.  Y.  36,  62,  aflf'g  84  App.  Div.  71,  78,  82  N.  Y.  Supp. 
455. 

23  See  for  instance  Carter,  v.  Beckwith,  82  N.  Y.  83,  affirming  an  order 
directing  that  the  date  of  a  previous  order  be  changed  by  substituting  a  date 
prior  to  decision  and  prior  to  the  death  of  a  party  who  died  before  decision, 
but  subsequent  to  the  argument.  Approved  in  Matter  of  Beckwith,  87 
N.  Y.  503. 

False  antedating  for  the  purpose  of  impairing  the  rights  of  parties  is  con- 
demned in  Livingston's  Petition,  2  Abb.  Pr.  (N.  S.)  1,  34  N.  Y.  555,  32 
How.  Pr.  20. 
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But  -when  an  order  is  thus  antedated,  it  must  not  be  as  of  a 
time  when  the  court  or  judge  could  not  legally  act,  as  for  in- 
stance, of  a  time  when  the  term  of  court  mentioned  could  not 
be  held.'^* 

An  order  ought  not  to  be  post-dated.^^ 

Mere  delay  to  have  an  order  signed  and  entered  is  not  alone 
ground  for  vacating  it.^® 

What  has  been  said  above  of  the  date  of  decision  and  all  sub- 
sequent dates,  is  subject  to  the  power  of  the  court  to  give  effect 
to  its  decision,  notwithstanding  delay  in  reaching  or  perfecting  it. 
Thus  an  order  extending  time  may  be  given  effect  from  the  time 
the  motion  was  made,  instead  of  from  the  time  of  entry  of  the 
order. 

24  De  Agreda  v.  Mantel,  1  Abb.  Pr.  130. 

25  Smith  V.  Coe,  7  Eobt.  477  {dictum  that  if  the  time  of  its  date  has  not 
arrived  it  is  nugatory). 

26 /d. 

The  young  practitioner  and  the  student  will  do  well  to  notice  the  signifi- 
cance of  the  dates  involved  in  a  motion  and  order. 

The  date  appended  to  a  notice  of  motion  is  of  no  account  unless  there  is 
an  undated  admission  of  service,  or  where  it  serves  to  explain  an  ambiguity 
or  mistake  in  the  clause  of  the  notice  designating  the  day  of  the  motion. 

The  date  of  service  of  notice  of  motion  fixes  the  right  of  the  moving 
party  to  take  an  order  by  default;  and  may  be  material  on  the  good  faith  of 
the  adverse  party  in  acts  done  thereafter  and  also  sometimes  on  the  question 
of  costs. 

But  neither  of  these  is  the  date  of  the  motion,  for  a  notice  of  motion  is 
not  in  itself  a  motion,  i.  e.,  an  application  to  the  court,  but  only  a  warning  of 
intention  to  make  application. 

The  date  of  the  return  day  of  the  notice  is  the  only  date  on  which  the 
moving  party  can  take  u  default,  unless  either  ( 1 )  the  motion  properly  goes 
on  the  calendar,  and  then  default  may  be  taken  on  the  day  it  is  reached  in 
due  course;  or  (2)  an  adjournment  is  had  in  the  presence  of  or  by  consent 
of  the  adverse  party,  in  which  case  his  default  may  be  taken  on  the  adjourned 
day,  if  he  does  not  then  appear. 

The  date  of  the  hearing  of  the  motion,  or,  if  the  hearing  be  continued 
more  than  one  day,  the  date  of  the  final  submission  of  the  papers  which 
present  the  facts  to  the  court,  is  the  date  according  to  which  the  facts  are 
to  be  determined,  subject,  of  course,  to  the  power  of  the  court  to  reopen  the 
motion  and  take  evidence  of  later  facts. 

The  date  of  the  decision,  if  the  motion  be  not  immediately  decided,  is  the 
date  according  to  which  the  law  is  to  be  applied,  so  that  a  statutory  change 
of  remedy  intervening  may  affect  the  decision,  subject,  however,  to  the  familiar 
rule  as  to  vested  rights,  and  to  the  power  of  the  court  or  judge  to  prevent 
a  judicial  delay  from  impairing  the  rights  of  either  party. 

The  date  of  the  actual  granting  of  the  order,  is  the  date  at  which  the  order 
takes  effect  (unless  otherwise  expressed)  as  to  those  bound  to  take  notice  of 
it  without  service. 

The  date  of  the  entry  of  the  order,  if  it  be  a  court  order,  fixes  the  time  when 
it  takes  effect  as  to  the  clerk  and  the  records  of  the  cause  (unless  otherwise 
expressed) . 
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21.  Relation  hack.] —  The  power  of  the  court  to  antedate  its 
order  is  only  one  form  of  its  power  to  mould  its  own  proceed- 
ings as  may  be  just.  It  may  equally  freely  give  to  an  order  which 
is  truly  dated  on  the  day  it  was  made,  just  effect  by  relation  back 
to  the  time  when  the  motion  was  made.*^ 


Ill,    RECITALS. 

22,  Their  importance.] — Carelessly  or  cunningly  drawn  re- 
citals, slipped  into  an  order  without  scrutiny,  have  often  invited 
an  appeal  and  proved  fatal. 

The  recitals  determine  what  papers  may  be  printed  on  appeal; 
and  in  general  the  appeal  can  be  heard  only  on  papers  referred  to 
and  facts  stated  in  the  recitals. 

The  court  or  judge  should  refuse  to  sign  an  order  which  is 
plainly  defective  or  erroneous  in  recitals,  and  should  require  the 
parties  to  have  it  properly  settled. 

We  will  first  notice  the  points  peculiar  to  an  order  taken  by 
consent,  or  by  default,  and  to  an  order  in  favor  of  the  party 
moved  against,  and  then  consider  the  usual  recitals  in  ordinary 
cases,  taking  them  up  successively  in  the  way  they  usually  appear 
in  a  well-drawn  order. 

23.  Recitals  in  order  granted  hy  consent.] — If  an  order  is  made 
on  consent,  either  as  to  the  jurisdiction  or  power  of  the  court  or 
judge,^*  or  as  to  the  subject-matter,  the  consent  should  be  distinctly 
recited  as  having  been  given  in  open  court,  and  the  character  of 
the  consent  incorporated,^  or  be  embodied  in  a  written  stipula- 

The  date  of  service  of  the  order,  or  of  a  certified  copy,  if  it  be  a  court  order, 
fixes  the  time  when  it  takes  effect  (unless  otherwise  expressed)  as  to  those 
not  bound  to  take  notice  of  it.     , 

27  May  V.  Cooper,  24  Hun,  7.  See  an  improper  exercise  of  the  power  to 
provide  that  an  order  shall  relate  back,  in  Guarantee  Trust  Co.  v.  Phila.,  etc., 
E.  R.  Co.,  160  N.  Y.  1. 

28  If  an  objection  to  the  exercise  of  jurisdiction  contrary  to  statute  can  be 
waived,  the  waiver  should  expressly  appear  by  recitals  in  the  order  or  in  a 
stipulation.  [Argall  v.  Jacobs,  56  How.  Pr.  167] ;  Newhall  v.  Appleton,  46 
N.  Y.  Super.  Ct.  6. 

■29Whitaker  v.  Desfosse,  7  Bosw.  678  (holding  that  an  order  from  which  a 
recital  that  it  was  made  on  consent  had  been  struck  out  on  application  of  the 
party  alleged  to  have  consented,  although  it  was  struck  out  on  default,  must 
be  regarded  on  appeal  as  having  been  made  against  opposition,  and  could  not 
be  sustained,  if  at  all,  on  the  evidence).  The  court  said:  "Prom  the  state- 
ments of  counsel  on  the  argument,  and  from  the  statements  of  Mr.  Justice 
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tion,  and  the  stipulation  mentioned  in  the  order  as  one  of  the 
papers  on  which  the  order  is  made;  or  the  consent  should  be  in- 
dorsed or  underwritten  upon  the  original  order  drawn  up  to  sub- 
mit to  the  judge  or  court  for  authentication. 

24.  —  in  order  by  default  of  party  moved  against.'\ — If  the 
date  of  an  order  taken  by  default  is  not  the  same  as. the  return 
day  fixed  by  the  notice  of  motion  or  order  to  show  cause,  the  right 
to  take  default  is  appropriately  shown  by  reciting  the  reading  and 
filing  of  due  proof  of  service  of  the  notice  of  motion,^°  and  that 
the  motion  came  on  regularly  to  be  heard  on  the  calendar,  or  by 
reciting  that  by  consent  of  the  adverse  party  it  was  adjourned  to 
the  date  of  the  order,  or  that  it  was  so  adjourned  by  order  of  the 
court  or  judge. 

25.  —  in  order  dismissing  motion  for  default  of  moving  party.] 
—  The  same  principles  indicate  the  proper  recitals  of  notice  and 
the  coming  on  of  the  motion,  in  case  the  moving  party  fails  to 

Moncrief,  by  ■whom  the  order  was  made,  who  has  referred  to  the  minutes,  we 
learn  that  the  order  originally  made  was,  so  far  as  it  directed  a  reference, 
made  by  consent  of  counsel  for  the  parties  respectively  appearing  for  the 
motion,  and  upon  his  understanding  from  them  that  the  case  was  a  proper 
case  for  a  reference,  and  that  all  parties  were  entirely  willing  that  it  should 
be  referred.  The  order  was  accordingly  drawn  and  entered,  containing  an 
explicit  recital  that  the  reference  was  by  consent  of  counsel  for  the  parties, 
respectively.  Had  the  order  remained  in  that  form,  it  is  obvious  that  it 
could  not  have  been  reviewed  on  appeal."  But  after  stating  the  facts  as  to 
the  subsequent  striking  out  of  the  recital  in  the  order,  the  court  said :  "  From 
the  order  as  thus  amended,  the  present  appeal  is  taken;  and  we  find  ourselves 
constrained  to  consider  its  legality  as  it  now  appears,  viz.,  as  an  order  made 
in  the  face  of  objection  *  *  *  and  has  made  it  necessary  for  us  to  reverse 
an  order  which  the  judge  at  Special  Term  did  not  intend  to  make,  and  would 
not  have  made." 

In  Harvey  p.  Croydon,  etc.,  Sanitary  Authority  (Chan.  Div.,  December, 
1883;  49  Law  Times  Eep.  (N.  S.)  567),  it  was  held  that  a  party's  consent  to 
an  order  may  be  withdrawn  at  any  time  before  the  order  has  been  completed, 
provided  the  consent  was  not  given  after  a  statement  of  the  facts  had  been 
made  to  the  court. 

In  Smith  v.  Grant,  11  N.  Y.  Civ.  Pro.  Rep.  354,  3  St.  Rep.  255,  the  court 
say  that  admissions  or  stipulations,  and  consents,  given  on  the  hearing  of 
motions,  if  not  reduced  to  writing,  should  as  matter  of  practice  be  incorpo- 
rated in  the  order  to  be  entered  thereon,  and  thus  made  part  of  the  record 
for  future  guidance  in  case  the  propriety  of  the  order  is  afterwards  called 
in   question. 

30  If  the  recital  be  of  due  service  the  presumption  is  that  the  order  was 
made  on  due  proof  of  service.     Dayton  v.  Johnson,  69  N.  Y.  419. 
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appear,  and  the  party  moved  against  takes  an  order  dismissing 
the  motion  with  costs. 


26.  —  in  order  in  favor  of  party  moved  against.] — When  the 
decision  of  a  contested  motion  is  in  favor  of  the  party  moved 
egainst,  the  recitals  are  usually  introduced  by  the  phrase:  a  mo- 
tion having  been  made  by  the  other  party  for  such  and  such  re- 
lief, for  instance,  for  an  injunction  restraining  the  defendant 
[briefly  characterize'],  and  duly  coming  on  to  be  heard,  and  the 
party  moved  against  appearing,  etc.,  now,  on  reading  and  filing, 
etc.,  continuing  with  recitals  as  in  case  of  granting  a  motion. 

If  the  moving  party  has  put  his  motion  on  a  ground  to  which 
the  other  party  wishes  to  confine  him,  it  is  desirable  to  state  the 
ground  in  connection  with  mentioning  the  object  of  the  motion  as 
above. 

If  the  moving  party  has  asked  orally  under  his  prayer  for  gen- 
eral relief,  for  relief  not  specified  in  his  notice,  the  other  party 
should  see  that  the  request  is  stated  in  the  recitals,  so  that  the 
denial  may  cover  that  as  well  as  the  relief  expressly  asked,  and 
preclude  a  second  application  for  either  without  leave. 

27.  Recitals  of  moving  papers.] — A  judge's  order,  which  does 
not  require  the  filing  of  papers,  may  well  commence  with  a  mere 
reference  to  the  papers  as  "  On  the  annexed  affidavit  of  ,"  etc. 
But  if  filing  of  papers  is  required,  the  appropriate  and  concise 
method  is  the  usual  phrase,  "  On  reading  and  filing  the  affidavit 
of  A.  B.,  verified  the  day  of  ,"  and  so  on. 

The  contents  of  the  moving  papers  should  not  be  recited,^^  al- 
though the  conclusions  of  fact  which  they  are  relied  on  as  estab- 
lishing may,  and  often  ought  to  be  stated.  (See  par.  29.)  But 
the  moving  papers  should  be  enumerated  and  identified  with  suffi- 
cient precision  as  to  preclude  controversy  in  case  the  papers  have 
to  be  printed  on  appeal.    Each  party  has  a  right  to  have  the  papers 

31  N.  Y.  Gen.  Rule  No.  27  provides  that  "  orders  granted  on  petitions,  or 
relating  thereto,  shall  refer  to  such  petitions  by  the  names  and  descriptions 
of  the  petitioners,  and  the  date  of  the  petitions,  if  the  same  be  dated,  without 
reciting  or  setting  forth  the  tenor  or  substance  thereof  unnecessarily."  This 
was  intended  to  compel  the  same  brevity  in  orders  made  on  petition,  as  com-  • 
mon  law  practice  required  in  orders  on  motions  made  on  affidavits. 
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used  upon  the  motion  thus  designated, ^^  and  a  right  to  insist  that 
no  others  shall  be  designated.^* 

It  is  not  enough  for  the  bringing  of  the  affidavits  before  the 
appellate  court  that  they  are  found  in  the  record.  The  order 
should  show,  by  including  them  in  the  papers  recited,  that  they 
were  brought  to  the  attention  of  the  court  or  judge  below.** 

A  statement  in  the  recitals  of  the  order  that  the  motion  was 
made  on  certain  specified  papers,  "and  all  the  papers  and  pro- 
ceedings in  the  action  "  is  objectionable,  and  a  resettlement  of  the 
order  will  be  granted.*" 

32  Davis  V.  Keflex  Camera  Co.,  99  App.  Div.  567,  90  N.  Y.  Supp.  877; 
Thousand  Island  Park  v.  Gridley,  25  App.  Div.  499,  49  N.  Y.  Supp.  722 
(reversing  an  order  imposing  a  condition  upon  the  granting  of  such  an  appli- 
cation). Deutermann  v.  Pollack,  36  App.  Div.  522,  55  N.  Y.  Supp.  829. 
In  Farmers'  Nat.  Bank  v.  Underwood,  12  App.  Div.  269,  42  N.  Y.  Supp.  500, 
the  court  say  that  the  objection  that  the  paper  is  immaterial  will  not  lie  in 
the  mouth  of  the  successful  party  who  has  himself  submitted  the  paper;  nor 
may  such  other  objections  be  considered,  that  it  was  introduced  for  a  specific 
purpose,  or  that  its  recital  would  involve  its  being  printed  upon  appeal  at 
considerable  expense. 

33  Because  the  appeal  will  be  heard  on  all  the  papers  so  designated  (Brown 
V.  ilayor,  etc.,  of  N.  Y.,  9  Hun,  587,  592),  and  on  no  others  (England  v. 
Gebhardt,  112  U.  S.  502,  505;  Donahue  v.  N.  Y.  C.  &  H.  R.  E.  R.  Co.  15 
Misc.  256,  30  N.  Y.  Supp.  441;  Smith  v.  Smith,  43  N.  Y.  Super.  140),  except 
so  far  as  the  practice  allows  a  defect  of  documentary  proof  to  be  supplied  on 
appeal,  in  order  to  support,  though  not  to  reverse  a  decision.  Irving  Nat. 
Bank  v.  Adams,  28  Hun,  108.  Consent  of  the  parties  that  other  papers  be 
used  on  the  appeal  was  disregarded  by  the  court  in  Thompson  v.  Taylor,  13 
Plun,  201.  The  Special  Term  may  have  power  to  direct  that  a  paper  sub- 
mitted upon  a  motion,  and  filed  with,  and  recited  in,  the  order,  need  not  be 
printed  on  an  appeal  therefrom,  on  the  ground  that  it  was  not  used  or 
considered.  Manh.  Ry.  Co.  v.  Taber,  7  Misc.  347,  27  N.  Y.  Supp.  860,  31 
Abb.  N.  C.  167,  and  note. 

34  Donahue  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  15  Misc.  256,  36  N.  Y.  Supp. 
441;   Smith  v.  Smith,  43  N.  Y.  Super  Ct.  140. 

In  England  v.  Gebhardt,  112  U.  S.  502,  505,  the  court  say:  "This  record 
shows  an  averment  in  the  petition  for  removal  that  the  parties  to  the  suit  were 
citizens  of  difl'erent  states,  and  a  finding  of  the  court  that  they  were  not.  This 
implies  the  finding  of  a  fact  upon  evidence  submitted  upon  a  hearing  by  the 
court,  but  before  the  questions  presented  and  decided  at  such  a  hearing  can  be 
re-examined  on  a.  writ  of  error,  they  must  be  brought  into  the  record  by  a 
bill  of  exceptions,  or  an  agreed  statement  of  facts,  or  a  special  finding  in  the 
nature  of  a  special  verdict,  or  in  some  other  way  known  to  the  practice  of 
courts  of  error  for  the  accomplishment  of  that  purpose.  (Citing  Kearney  v. 
Denn,  15  Wall.  51,  56.)  *  *  »  Here,  however,  that  has  not  been  done.  It 
nowhere  appears  that  the  aifidavits  were  ever  brought  to  the  attention  of  the 
court,  much  less  that  they  constituted  the  evidence  on  which  the  ruling  was 
made.  The  case  is,  therefore,  in  this  respect,  different  from  Bronson  ». 
Schulten,  104  U.  S.  410,  412,  where  the  order  setting  aside  the  judgment 
referred  to  and  identified  in  terms  the  affidavits  found  in  the  transcript  as 
the  foundation  of  the  order  which  was  made." 

ssSouthack  v.  Southack,  61  App.  Div.  105,  70  N.  Y.  Supp.  334;  Faxon  v. 
Mason,  87  Hun,  139,  33  N.  Y.  Supp.  802 
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Where  such  a  general  reference  to  the  proceedings  appears  in 
an  order,  the  same  court  on  appeal,  as  well  as  a  separate  appellate 
court,  may  refuse  to  reverse  the  case  on  the  evidence,  unless  it 
appears  that  all  the  proceedings  thus  referred  to  are  contained 
in  the  printed  appeal  book.^® 

28.  —  of  admissions  and  statements  of  counsel.'] — Unsworn 
statements  or  admissions  of  counsel  in  open  court  are  available 
to  support  an  order  made  upon  them,^^  but  when  they  are  thus 
lelied  on  as  a  part  of  the  evidence  on  which  the  order  is  made, 
the  order  should  recite  them,  or  that  the  fact  which  they  substan- 
tiate is  established  by  such  evidence,  in  order  to  secure  the  right 
of  the  party  relying  on  them,^*  if  appeal  be  taken.  Or  the  matters 
admitted  should  be  embodied  in  a  stipulation,  and  the  stipula- 
tion mentioned  in  the  order  as  one  of  the  papers  on  which  the 
order  is  made. 

If  the  recital  is  merely  that  the  order  was  made  on  the  papers 
mentioned  and  on  the  "  statements  of  counsel,"  withoiit  saying 
Vv'hat  facts  were  stated,  the  appellate  court  will  not  reverse  it,  as 
made  without  sufficient  evidence,  or  contrary  to  evidence,  for  it 
may  be  presumed  that  sufficient  facts  were  stated  to  sustain  it.^^ 

29.  —  of  facts  found.'] —  It  is  not  inappropriate  to  recite  very 
briefly  the  conclusions  of  fact  established  by  the  papers ;  and  this 
is  desirable  and  important  where  the  order  is  made  under  a  stat- 
ute which  is  so  expressed  as  to  authorize  it,  if  such  facts  "  are 
proved,"  or  "  appear  to  the  satisfaction  of  the  court  or  judge,"  or 
the  like.  In  such  cases  the  words  of  the  statute  suggest  the  best 
form  for  the  clause  of  the  order.  A  recital  in  that  form  is  an  ad- 
judication on  the  point,  which  an  appellate  court  will  hesitate  to 
disturb  if  the  moving  papers  mentioned  afford  legitimate  evidence, 
though  slight,  on  which  such  a  conclusion  might  be  found. 

A  recital  of  the  facts  found  is  important  also  in  orders  in  the 
nature  of  an  interlocutory  decree,*"  or  which  affect  substantial 

36  See,  for  instance,  Gooding  v.  Brown,  35  Hun,  153. 

37  Priest  V.  Varney,  64  Wise.  500,  25  N.  W.  Rep.  551. 

38  Smith  r.  Grant,  3  N.  Y.  St.  Rep.  255,  11  Civ.  Pro.  Rep.  354. 

39  Gooding  v.  Brown,  35  Hun,  153. 

40  Thus  in  Morey  v.  Grant,  48  Mich.  326,  12  N.  W.  Rep.  202,  the  court,  in 
an  opinion  by  Cooley,  J.,  say,  on  reversing  an  order  for  a  receiver  in  a  part- 
nership case,  that  was  made  at  the  time  for  final  decree,  and  which  "  ordered, 
adjudged,  and  decreed  "  the  appointment  of  a  receiver  to  take  possession,  etc. : 

15 
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rights  of  the  parties  and  require  an  adjudication  of  fact  to  justify 
the  making  of  them. 

30.  —  of  preliminary  objection.] — If  a  motion  is  defeated 
upon  a  preliminary  objection,  both  parties  are  usually  interested 
to  see  that  the  order  discloses  the  fact:  the  successful  party,  be- 
cause he  may  need  that  recital  in  order  to  sustain  the  order  if 
.appeal  is  taken;  the  unsuccessful  party,  because  his  right  to  re- 
new his  motion  is  more  clear  if  the  order  shows  the  merits  were 
not  considered. 

If  a  preliminary  objection  is  overruled,  whether  it  be  one  inter- 
posed to  the  motion  by  the  party  moved  against,  or  one  interposed 
by  the  moving  party  to  the  reception  of  an  affidavit,  or  other  evi- 
dence offered  to  oppose  the  motion,  the  party  making  the  objec- 
tion is  interested  to  have  the  objection,  its  ground,  and  the  ruling 
on  it,  appear,  in  order  that  it  may  be  available  to  him  on  appeal.*' 

IV.     APPEARANCES,  ETC. 

31.  Argument,  hy  moving  party.] — The  fact  that  an  order  ap- 
pears on  its  face  to  have  been  made  after  actual  hearing  and  due 
deliberation  has  sometimes  an  important  influence  on  its  effect. 
If  this  appears,  the  order  is  sometimes  treated  as  appealable,  al- 
though if  it  appeared  to  have  been  taken  by  default  and  without 
consideration  of  the  merits,  it  might  not  be. 

On  the  other  hand,  if  a  mere  default,  it  will  be  opened  more 
readily  than  if  it  appears  to  have  been  a  considered  adjudication 
of  the  question,  even  though  there  were  no  opposition.  In  case  of 
default,  application  to  vacate  need  not  be  made  exclusively  to  the 
judge  who  granted  it ;  in  the  latter,  there  is  often  good  reason  for 

"  This  order  *  *  *  assumes  to  appoint  a  receiver  without  any  adjudica- 
tion whatever.  Even  as  an  interlocutory  order  there  should  have  been  em- 
braced in  it  a  finding  of  such  facts  as  would  give  authority  for  divesting  the 
possession  of  the  defendant,  but  when  made  after  the  evidence  is  in,  the 
necessity  that  the  court  should  find  that  the  necessary  facts  were  made  out 
is  still  more  obvious.  To  appoint  a  receiver  at  that  stage  of  the  case,  without 
first  adjudging  the  merits  upon  which  the  right  or  the  propriety  of  the 
appointment  necessarily  depended,  was  very  plainly  erroneous,  and  must,  we 
think,  have  been  inadvertent." 

41  For  applications  of  these  principles  see  Matter  of  Nat.  Gramophone  Co. 
82  App.  Div.  593,  81  N.  Y.  Supp.  853;  Rogers  v.  Rogers,  54  App.  Div.  195, 
66  N.  Y.  Supp.  512;  Mix  v.  Andes  Ins.  Co.  74  N.  Y.  53;  Miller  v.  Kent,  10 
Wkly.  Dig.  361;  Walts  v.  Nichols,  32  Hun,  276;  Merritt  v  Thompson,  1  Hilt. 
550;  Livermore  v.  Bainbridge,  14  Abb.  Pr.  (N.  S.)  227;  Grorman  v.  South 
Boston  Iron  Co.  32  Hun,  71. 
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applying  that  restriction.  It  may,  therefore,  make  a  material 
difference  in  the  result  whether  the  order  is  so  drawn  as  to  recite 
that  the  court  heard  the  moving  party  and  duly  considered  the 
question.*^ 

32.  —  in  opposition.] —  The  same  principles  apply  to  the  sig- 
nificance of  recitals  that  the  motion  was  opposed. 

If  a  person  who  received  notice  did  not  appear,  notice  and  proof 
of  service  should  be  included  among  the  papers  mentioned  as  those 
on  the  reading  and  filing  of  which  the  motion  is  granted. 

If  a  person  appeared  and  was  heard,  the  fact  should  be  recited, 
and  this  takes  the  place  of  a  recital  of  notice,  even  if  he  was  not 
a  party  to  the  action.** 

If  the  motion  is  one  not  uncommonly  granted  by  consent,  and 
an  order  granting  recites  that  the  adverse  parties  were  "  heard," 
but  does  not  indicate  that  opposition  of  objection  was  made,  it 
may  afterward  be  presumed,  in  support  of  the  order,  that  it  was 
assented  to,  and  all  irregularities  waived.** 

The  ground  of  opposition  may  be  stated  in  the  same  manner 
as  the  ground  of  the  motion,  and  this  may  be  desirable  in  some 
cases,  especially  where  the  objection  goes  to  the  regularity  of  the 
proceedings,  or  is  founded  on  defects  in  the  moving  papers ;  other- 
wise it  might  not  appear  to  the  appellate  court  that  the  ground 
of  appeal  was  the  subject  of  objection  below.*^ 

33.  Qualified  appearance.] — If  counsel  or  attorney  appear  for 
the  purposes  of  the  motion  only,  the  mention  of  the  appearance  in 
the  order  should  be  qualified  accordingly. 

34.  Deliberation.] — In  the  order  on  a  contested  motion  it  is 
well  to  recite  due  deliberation  had ;  for  such  a  recital  is  often  re- 
garded as  material  on  appeal. 

35.  Moving  attorney.] —  It  is  usual  and  appropriate  to  con- 
clude the  recitals  after  naming  the  counsel,  if  any,  who  appeared 
upon  the  motion,  by  naming  the  attorney  for  the  successful  party 

■42  See,  for  instance,  Seneca  Nation  v.  Knight,  19  N.  Y.  587. 

«  Jay  V.  Be  Groot,  2  Hun,  205 ;  Crane  v.  Stiver,  58  N.  Y.  625. 

«Macy  V.  Nelson,  62  N.  Y.  638.  (Order  of  reference,  reciting  that  it  was 
granted  after  "  reading  the  pleadings  and  hearing  the  counsel  for  the  re- 
spective parties.") 

iS  See  cases  cited  in  note  to  paragraph  30,  supra. 
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as  the  one  on  whose  motion  the  order  is  made.  This  must,  of 
course,  always  be  the  attorney  of  record  if  the  party  has  formally 
appeared  by  attorney. 

V.     THE  ORDERnSTG  PART. 

36.  Limit  of  relief. —  Explicitness.] — The  general  principles 
by  which  the  measure  of  relief  is  limited  by  the  terms  of  the  no- 
tice or  order  to  show  cause,  have  been  already  discussed.*® 

It  is  only  necessary  here  to  add  on  that  point,  that  one  taking 
an  order  by  default  must  see  that  he  takes  no  more  than  his  papers 
entitle  him  to ;  *^  and  that  an  order  denying  a  motion,  on  the  hear- 
ing of  which  the  moving  party  asked  relief  under  the  general 
jirayer,  beyond  the  specific  relief  asked  in  the  notice  or  order  to 
show  cause,  should  recite  the  request,  in  order  to  preclude,  in  some 
eases,  the  making  of  a  fresh  motion  for  such  other  relief,  without 
leave.*® 

To  avoid  ambiguity  which  may  embarrass  proceedings  for  con- 
t'  mpt,  an  order  directing  payment  or  delivery  should  designate 
the  sum  of  money  or  thing  distinctly,  and  express  or  unmistak- 
ably imply  to  whom  it  is  to  be  paid  or  delivered. 

Where  several  applications  are  decided  or  several  directions  are 
given  in  the  same  cause  at  the  same  time,  unless  the  court  other- 
■vi^ise  direct,  the  whole  should  be  embraced  in  one  order.  And  if 
anything  is  omitted,  the  other  party  should  not  enter  an  additional 
order,  but  apply  to  have  it  corrected.*® 

An  order  entered  by  either  party  without  notice  of  settlement 
given  to  the  other,  must  not  go  beyond  the  decision,  even  so  mucli 
as  to  grant  costs.^" 

48  See  title  Motions,  supra,  paragraphs  159-162. 

47  Farrington  v.  Wright,  1  Minn.  241 ;  Anderson  v.  Johnson,  1  Sandf.  713, 
1  Code  Rep.  95.  See  also  paragraph  162,  page  154,  of  this  volume,  title 
Motions. 

iS  Thus  where  defendant  moved  to  vacate  an  arrest  and  for  general  relief, 
and  an  order  was  entered  "  denying  the  motion  "  vpithout  saying  what  relief 
was  denied,  held,  that  the  order  did  not  make  leave  necessary  for  a  subse- 
quent motion  to  reduce  bail,  and  that  an  affidavit  that  upon  the  hearing  tBo 
defendant,  after  the  court  refused  to  vacate  the  arrest,  moved  to  reduce  the 
bail  and  this  was  denied,  did  not  avail  to  give  the  de^Iial  effect  beyond  a 
denial  of  the  specific  relief  asked.  Smith  v.  Spalding,  3  Robt.  515,  30  How. 
Pr.  339. 

49  Hunt  V.  Wallis,  6  Paige,  371. 

50  Williams  v.  Murray,  2  Abb.  Pr.  (N.  S.)  292,  so  Jield  in  granting  a  motion 
to  set  aside  the  "  different  order  "  so  entered,  unless  thd  party  pay  costs  of 
this  motion,  and  directing  that  the  order  of  court  be  corrected;  32  How.  Pr. 
187.     See,  also,  paragraph  165,  page  155  {above). 
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37.  Optional  order.] —  An  order  granting  the  moving  party  a 
favor,  is  not  imperative  upon  him  unless  so  expressed.  "^^  Thus  an 
order  granted  "  upon  payment  of  costs  "  does  uot  compel  payment 
xmless  the  party  takes  the  benefit  of  the  order;  but  to  secure  it< 
benefit  he  must  seasonably  seek  the  adverse  party  or  his  attorney 
and  tender  them,^^  or  the  order  may,  and  usually  should,  specify 
the  time  within  vphich  the  payment  or  condition  must  be  met.  If 
no  time  limit  is  incorporated  in  the  order  for  making  payment,  the 
attorney  is  not  excused  by  avpaiting  a  remittance  from  his  client 
before  so  doing.^^ 

38.  Grounds  of  decision.  ] —  If  a  motion  is  denied  on  grounds 
of  irregularity  in  making  it,^*  or  for  supposed  want  of  jurisdic- 
tion or  of  power  to  grant  it,^®  the  right  to  renew  the  motion,  or  to 

Bl  Symson  v.  Selheimer,  105  N.  Y.  660 ;  Matter  of  Waverly  Waterwoi-ks, 
85  N.  Y.  478;  Neill  v.  Wuest,  17  Abb.  Pr.  319,  note;  Pugsley  v.  Van  Aleii, 
8  Johns.  352  (order  granting  motion  to  set  aside  default  "upon  payment  of 
costs,"  is  not  an  order  to  pay  them,  but  payment  is  a  condition). 

B2  Pugsley  V.  Van  Alen,  8  Johns.  352. 

53  Sabin  v.  Johnson,  7  Cow.  421. 

54  In  Miatter  of  Townsend  v.  Nebenzahl,  8  Abb.  N.  C.  427,  on  appeal  from 
an  order  affirming  an  order  which  discharged  defendants  from  arrest  in  special 
proceedings  under  the  Stilwell  Act,  the  Court  of  Appeals  ( p.  435 )  say :  "  It 
appears  from  the  order  made  by  the  learned  justice,  discharging  the  de- 
fendants from  arrest,  that  it  was  made  upon  due  consideration  of  the  proof 
in  the  matter  and  the  affidavits  on  which  the  warrant  was  granted.  It 
appears  from  the  order  of  affirmance  made  at  general  term  that  no  ground 
is  stated  in  it  on  which  it  went.  We  may  not  say  from  the  orders  that  they 
were  not  made  upon  the  merits,  and  the  proof  in  the  ease  had  failed  to 
satisfy  the  learned  courts  below,  that  a  ease  was  made  out  for  the  commit- 
ment, nisi,  etc.,  of  the  defendants.  When  that  is  the  case  we  may  not,  when 
an  order  of  arrest  or  commitment  has  been  denied,  review  the  order.  We 
have  no  jurisdiction  to  do  so,  and  must  dismiss  the  appeal.  It  is  true  that 
the  opinions  delivered  by  the  learned  justices  do  not  so  state;  but  it  is  the 
law  that  we  may  not  look  into  the  opinions  to  find  matter  there  differing 
from  that  in  the  order,  unless  the  language  of  the  order  is  ambiguous  and 
needs  aid  for  an  understanding  upon  which  it  went."  See  also  Fisher  v.  Gould, 
81  N.  Y.  228. 

So  in  Thorington  v.  Merrick,  101  N.  Y.  5 ;  3  East.  Rep.  207,  3  N.  E.  Rep. 
794,  the  familiar  rule  was  applied  that  an  appeal  does  not  lie  to  the  Court  of 
Appeals  from  an  order  vacating  an  attachment  which  does  not  show  the 
ground  on  which  it  was  vacated,  for  the  vacatur  is  deemed  discretionary; 
s.  p.,  People  V.  Nat.  Trust  Co.,  31  Hun,  20. 

BSBernheimer  v.  Ricketts,  91  N.  Y.  669;  Winch  v.  Farmers'  Loan  &  T.  Co., 
11  Misc.  390,  32  N.  Y.  Supp.  244;  s.  P.,  Bate  v.  McDowell,  97  N.  Y.  647. 

The  importance  of  having  the  ground  of  the  order  appear  is  enhanced, 
when  the  unsuccessful  party  desires  to  appeal,  and  the  papers  are  such  that 
if  the  ground  does  not  appear  the  order  might  be  deemed  to  have  been  made 
on  sufficient,  though  purely  technical  grounds,  as,  for  instance,  that  the  motion 
denied  by  the  order,  though  founded  on  irregularity,  did  not  specify  in  the 
notice  what  the  irregularity  was.    Lewis  v.  Graham,  16  Abb.  Pr.  126. 
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sustain  appeal  from  the  order,  may  depend  on  whether  the  order 
states  such  to  be  the  ground.  An  appellate  court  cannot  compel  the 
lower  court  to  specify  a  particular  ground  as  the  basis  of  its 
order.^« 

If  the  order  does  not  indicate  the  grounds  on  which  it  was 
made,  it  may  be  sustained  against  an  appeal,  by  any  sufficient 
ground  substantiated  by  the  papers  on  which  it  was  made.®^ 

On  an  appeal  to  the  Appellate  Division  that  court  usually  look 
to  the  opinion,  if  any  was  given  in  writing  and  is  printed  in  the 
appeal  papers,  to  support  the  order ;  °*  the  Special  Term,  upon  re- 
newal of  a  motion-  upon  new  facts,  have  no  right  to  resort  to  the 
opinion  of  the  Appellate  Division  on  denying  the  former  motion, 
to  discover  the  ground  for  its  denial.^^ 

39.  Conditions:  —  power  to  impose.] —  On  a  motion  addressed 
to  the  judicial  favor  or  discretion,®"  and  not  depending  on  strict 
legal  right,®^  the  court  or  judge  has  power  to  impose  terms  to  be 
complied  with  by  either  party,  as  a  condition  of  granting  an  order 
in  his  favor.  For  non-compliance  with  such  a  condition  only  re- 
sults in  an  absolute  decision  which  might  have  been  made  on  the 
discretionary  motion  without  offering  the  party  the  alternative 
of  a  contrary  decision  on  condition.*^ 

But  if  the  granting  or  refusal  of  an  order  is  a  matter  of  strict 
legal  right,  it  is  error  to  impose  conditions  unless  they  are  as- 
sented to.*^ 

56  Hall  V.  GUman,  87  App.  Div.  248,  84  N.  Y.  Supp.  279;  Davis  v.  Reflex 
Camera  Co.,  99  App.  Div.  567,  90  N.  Y.  Supp.  877. 

BTGlines  V.  Supreme  Order,  21  N.  Y.  Supp.  543.  The  exception  to  this 
rule,  in  the  ease  of  an  order  of  the  Appellate  Division  which  reverses  a 
judgment  below,  will  be  noticed  under  Appeals. 

BSThe  language  of  an  order  of  the  Appellate  Division,  as  disclosing  the 
ground  of  its  decision,  may  now  be  determinative  of  the  right  to  appeal  to 
the  Court  of  Appeals;  the  subject  will  be  found  treated  in  vol.  2,  under  title, 
Appeals. 

69  Malone  v.  St.  Peter,  etc.,  Church,  83  App.  Div.  80,  82  N.  Y.  Supp.  519. 

60  Such  as,  an  application  for  extension  of  time,  to  open  a  default  or  the  like, 
_  61  Matter  of  Waverly  Waterworks  Co.,  85  N.  Y.  478  (order  imposing  terms 
m  excess  of  taxable  costs  and  disbursements  as  a  condition  of  granting  a 
motion  for  leave  to  discontinue,  held  proper,  and  error  to  reverse  it). 

62  Matter  of  Waverly  Waterworks,  supra. 
r,~^^-^\r°^  instance,  the  vacating  of  an  illegal  execution.  Matter  of  Bradner, 
!^_?-  \:  l"l!  Tompkins  v.  Smith,  48  Super.  Ct.  113,  62  How.  Pr.  499,  and 
2  Civ.  Pro.  Eep.  (McCarty),  21,  aff'g  1  Id.  398;  aff'd,  89  N.  Y.  602,  with- 
out opinion;  Chapin  v.  Foster,  101  N.  Y.  1,  3  East.  Rep.  206.  Otherwise  of 
vacating  an  order  because  a  proper  case  was  not  made  out,  if  there  was 
!?°"fJ^  *°  0^",  wr  the  exercise  of  the  judicial  power.  Fischer  v.  Langbein, 
103  N.  Y.  84,  7  East.  Rep.  299,  where  the  subject  is  fully  discussed. 
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But  a  party  who  avails  himself  of  the  benefit  granted  by  an 
order  will  not  be  allowed  to  complain  of  the  condition  imposed 
by  it.«* 

40.  —  form.] — The  word  "upon"  sufficiently  marks  a  con- 
dition precedent  in  an  order.*® 

■il.  — time  for  performance.] — If  an  order  requires  an  act  or 
imposes  a  condition  to  be  performed  forthwith,  it  must  be  done 
as  soon  as,  by  reasonable  exertion  confined  to  that  object,  it  may 
be ;  twenty-four  hours  being  usually  allowed  for  such  acts  as  filing 
papers,  etc.*® 

In  the  case  of  payment  of  costs,  the  settled  meaning  of  "  forth- 
with "  is  within  twenty-four  hours;  *'^  and  at  common  law  the  same 
limit  has  often  been  applied  when  an  order  says  nothing  about  the 
lime  of  payment. 

Under  the  New  York  statute,*®  the  party  directed  by  order 
to  pay  money  for  costs  or  otherwise,  has  ten  days  after  service 
of  a  copy  of  the  order  in  which  to  pay  before  execution  can  be 
issued  on  the  order,  unless  the  order  fixes  or  limits  the  time  for 
payment. 

42.  Enforcing  conditional  order.] — Where  a  motion  is  granted 
conditionally  upon  the  performance  of  the  condition  by  the  mov- 
ing party,  the  order  becomes  absolute  upon  performance.*®  If  an 
offer  of  performance  is  rejected  by  the  adverse  party,  the  safer 
course  is  to  apply,  on  proof  of  tender,  for  an  absolute  order,  unless 
the  circumstances  are  such  that  proceeding  upon  the  order  as  abso- 
lute will  bring  the  question  before  the  court  or  judge  equally  well. 

64  strong  1'.  Jones,  25  Hun,  319;  Driseoll  v.  Downer,  55  Hun,  534,  9  N.  Y. 
Supp.  129;  Morris  v.  Thomas,  80  App.  Div.  47,  80  N.  Y.  Supp.  503. 

65An  order  to  amend  and  pay  costs,  does  not  make  payment  a  condition 
precedent.     Sturtevant  v.  Fairman,  4  Sandf.  674. 

ssChamplin  v.  Champlin,  2  Edw.  328  (holding  the  rule  the  same  in 
chancery  as  at  law),  s.  p.,  as  to  a  similar  provision  in  statute.  Sweet  v. 
Marvin,  2  App.  Div.  3,  37  N.  Y.  Supp.  443;  and  in  contracts,  Bennett  v. 
Lycoming  Co.  Ins.  Co.,  67  N.  Y.  277. 

67  Sabin  v.  Johnson,  7  Cow.  421  (holding  that  the  attorney  could  not  wait 
till  he  could  hear  from  his  client). 

68  N.  Y.  Code  Civ.  Pro.,  §  779,  superseding  a  court  rule  which  allowed 
twenty  days. 

68  People  V.  Lowber,  7  Abb.  Pr.  158  (order  that  judgment  be  set  aside  and 
proceedings  stayed  on  condition  that  the  moving  party,  within  thirty  days, 
bring  a  cross  action  and  file  a  bond,  held  to  become  absolute,  without  a  new 
stay,  by  substantial  performance). 
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Where  a  motion  is  granted  conditionally,  upon  the  non-perform- 
ance of  the  condition  by  the  adverse  party,  the  order  may  be  made 
absolute  upon  non-performance  of  the  act,  by  applying  ex  parte 
to  the  same  judge  or  court,  on  an  affidavit  showing  the  non-per- 
formance, and  taking  thereon  a  final  absolute  order;  and  serving 
this  upon  the  adverse  party  J" 

The  same  principle  applies  -where  a  motion  is  denied  upon  con- 
dition of  the  performance  of  an  act  by  the  opposing  party,  and  he 
fails  to  perform  it;  and  also  where  a  motion  is  denied  on  condi- 
tion of  the  non-performance  of  an  act  by  the  moving  party,  and 
he  fails  to  observe  the  condition. 

43.  Reinstating  lapsed  order.] — An  order  denying  a  contested 
motion  to  vacate  a  previous  order,  or  vacating  a  stay  of  proceed- 
ings, may  properly  fix  a  new  day  for  an  act  the  day  for  'whicli 
has  passed  pending  the  motion.  Thus,  if  a  motion  be  made  to 
vacate  an  order  requiring  a  party  to  submit  to  examination  before 
trial,  or  in  supplementary  proceedings,  or  to  malvs  discovery,  or 
the  like,  and  the  day  fixed  by  the  original  order  meanwhile  passes, 
an  order  denying  the  motion  to  vacate  should  proceed  to  fix  a  day 
for  the  party  to  appear,  and  direct  him  to  do  so  with  sufficient  ex- 
plicitness  to  justify  punishment  for  contempt  if  he  fails  to  comply. 

44.  Order  declaring  consequences  of  disobedience.] — It  is  a 
sound  geperal  principle  that  if  an  imperative  order  is  drawn  so  as 
to  express  a  penalty,  or  preclusion  in  the  nature  of  a  penalty,  for 
its  disobedience,  the  party  against  whom  it  is  made  is  entitled  to 
notice  and  opportunity  to  be  heard  before  it  is  made  absolute  by 
reason  of  alleged  disobedience. '^■^ 

45.  Qualifications — leave  to  renew.] — An  order  intended  to 
leave  the  moving  party  at  liberty  to  renew  his  motion  should  be  f.o 
expressed ;  ^^  otherwise  he  will  be  put  to  a  motion  for  leave.'^ 

70  Stewart  v.  Berge,  4  Daly,  477  (holding  it  irregular  to  issue  execution 
after  a  motion  to  dismiss  on  appeal  with  stay  had  been  granted  on  such  a 
condition,  and  the  adverse  party  had  failed  to  perform  the  condition,  but  no 
order  absolute  had  been  applied  for). 

JlRice  V.  Ehele,  55  N.  Y.  518;  rev'g  65  Barb.  185  (order  for  discovery,  con- 
taining clause  imposing  consequence  of  disobeying  it); 

raDollfus  «.  Proseh,  5  Hill,  493. 

73  See  pp.  159,  160,  of  this  volume.  The  words  "without  prejudice,"  at 
the  end  of  an  order  of  denial,  have  been  held,  in  unreported  cases,  sufficient 
to  save  the  right  to  make  a  fresh  motion. 
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Although  the  denial  of  a  motion  does  not  usually  bar  a  suit  for 
the  same  relief/*  yet  it  is  the  better  practice  to  reserve  leave,  when- 
ever a  motion  is  denied  on  the  ground  that  an  action  is  the  proper 
form  of  remedy.  But  such  leave  ought  not  to  be  hampered  with 
attempted  restrictions  on  the  cause  of  action. 

A  provision  in  an  order  denying  relief  on  motion  which  assumes 
to  limit  the  rights  of  the  parties  to  bring  an  action  for  relief,  either 
by  prescribing  terms  or  limiting  the  time  for  the  commencement 
of  such  an  action,  is  erroneous. ^^ 

46  Order,  until  further  order.] — An  order  purely  incidental 
to  the  pendency  of  the  action,  which  by  its  terms  is  to  continue  in 
force  "  until  the  further  order  of  the  court " —  for  instance,  an 
injunction  pendente  lite  —  is  superseded  by  a  judgment  covering 
the  whole  case,  for  the  judgment  concludes  all  rights.^^ 

47.  Stay  of  proceedings.]— The  rules  governing  clauses  grants 
ing  or  vacating  a  stay  may  be  more  intelligently  considered  in 
connection  with  the  general  subject  of  Stays  of  Peoceedings, 
below,  and  the  particular  stays  allowed  on  Appeal. 

48.  Costs.] — The  right  to  costs  is  statutory,  at  least,  in  courts 
of  common  law.''^ 

The  award  of  costs  is  governed  by  the  law  in  force  at  the  time 
when  the  decision  — -  whether  of  the  court  or  judge  in  making  an 
order,  or  of  the  clerk  in  taxing  costs  when  no  such  decision  is 
necessary  —  is  made  awarding  the  costs.^* 

Where  the  right  to  costs  is  given  by  statute,  a  provision  in  an 
order  of  the  court,  purporting  to  limit  the  costs  to  less  than  are 
allowed  by  the  statute,  is  a  nullity,  and  entering  an  order  contain- 
ing such  a  provision  is  not  a  waiver  by  the  party  of  the  right  to 
claim  statutory  costs.'^® 

'4  See  p.  149  of  this  volume. 

75  Howell  V.  Mills,  53  N.  Y.  322,  so  held,  reversing  so  much  of  an  order  as 
prescribed  such  terms  and  limited  the  time  to  60  days  in  which  to  bring  an 
action. 

76 Gardner  v.  Gardner,  87  N.  Y.  14;  Jackson  v.  Bunnell,  113  N.  Y.  216; 
Carpenter  v.  Fisher,  18  App.  Div.  561,  46  N.  Y.  Supp.  7.  This  subject  is 
further  considered  under  Stay  of  Proceedings  and  Injunction. 

Tt  M-anson  V.  Curtis,  43  Hun,  214;  Patterson  v.  Burnett,  23  N.  Y.  St.  Rep. 
363,  17  Civ.  Pro.  Rep.  115;  Stevens  v.  Central  Nat.  Bank,  168  N.  Y.  566. 

78  Diefendorf  e.  Diefendorf,  42  App.  Div.  166,  59  N.  Y.  Supp.  163. 

79  Gray  v.  Hannah.  3  Abb.  Pr.  (N.  S.)  183;  People  v.  Water  Com.,  58  App. 
Div.  554,  69  N.  Y.  Supp.  93;  Roberson  v.  Rochester,  etc.,  Co.,  68  App.  Div. 
528,  73  N.  Y.  Supp.  898. 
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Under  the  'New  York  statute  it  is  in  the  discretion  of  the  court 
cr  judge  determining  a  motion  to  award  costs,  either  absolutely  or 
to  abide  the  event.*" 

49.  —  of  several  motions  together.] — Where  several  motions 
are  properly  made  together,  and  several  orders  therein,*^  costs  of 
each  may  be  granted  in  the  discretion  of  the  court  or  judge. 

50.  —  of  one  motion  in  several  actions.] —  If  a  njotion  is  made 
i]i  several  causes  and  determined  as  a  single  application,  only  costs 
of  one  motion  can  be  allowed,  whether  the  motion  be  granted*^  or 
denied,*^  although  separate  orders  must  be  entered.^ 

61.  —  against  parties  en  autre  droit.] — ^  The  statute  forbid- 
ding recovery  of  costs  against  executors  and  administrators  in 
actions  on  demand  against  the  decedent,  unless  the  demand  was 
duly  presented  and  unreasonably  resisted,  or  a  consent  to  the  de- 
termination of  the  claim  by  the  surrogate  not  filed,*^  is  not  to  be 
extended  by  construction  to  costs  of  motion.*® 

Costs  of  motion  awarded  against  an  "  executor  or  administrator 
sued  in  his  representative  capacity,  or  suing,  and  necessarily  in 
that  capacity,*^  or  the  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute  to  sue  or  be  sued,"  must  be  awarded 
as  in  an  action  by  or  against  a  person  in  his  own  right,  but  are 
collectible  only  from  the  estate,  fund,  or  person  represented,  unless 
the  court  directs  them  to  be  paid  by  the  party  personally,  for  mis- 
management or  bad  faith  in  the  prosecution  or  defense.** 

80  N.  Y.  Code  Civ.  Pro.,  §  3236. 

81  For  an  instance  see  Brown  v.  May,  17  Abb.  N.  C.  208 ;  Gregory  v.  Travis, 
1  How.  Pr.  92.  See,  on  this  subject,  Willink  v.  Reekie,  19  Wend.  82,  relaxing 
the  old  rule  that  only  one  set  of  papers  would  be  allowed  for.  Compare  as 
to  two  motions  when  one  was  enough.  Mitchell  v.  Weatervelt,  6  How.  Pr. 
265;  aff'd  in  Id.  311  note. 

82  Jackson  v.  Keller,  18  Johns.  310;  McCoun  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
50  N.  Y.  176;  Sharkey  v.  Morgan,  14  N.  Y.  St.  Rep.  940. 

83  Jackson  v.  Garnsey,  3  Cow.  385. 

84  August  V.  Fourth  Nat.  Bank,  9  N.  Y.  Supp.  270,  31  St.  Rep.  85. 

85  N.  Y.  Code  Civ.  Pro.,  §§  1835,  1836. 

86  Hunt  V.  Connor,  17  Abb.  Pr.  466. 
8V  Bedell  v.  Barnes,  29  Hun,  589. 

88  N.  Y.  Code  Civ.  Pro.,  §  3246;  American  Life  Ins.  Co.  v.  Van  Epps,  U 
Abb.  Pr.  (N.  S.)  253;  rev'd,  on  other  grounds,  in  56  N.  Y.  601.  Does  not 
apply  to  an  action  arising  after  decedent's  death.  Mullen  v.  Quinn,  88  Hun, 
128,  34  N.  Y.  Supp.  625 
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52.  —  agaimt  officers. ]~8tatutes^^  giving  increased  costs  to 
public  officers  are  not  to  be  extended  by  construction  or  analogy 
to  motions,  but  public  officers  take  no  more  costs  on  a  motion  than 
other  parties.®" 

53.  —  not  given  unless  in  the  order.]— Costs  cannot  be  had 
on  a  motion,  unless  awarded  in  the  order.**^ 

There  was  formerly  a  rule  of  court  authorizing  the  clerk  to  in- 
sert an  award  of  costs  when  the  court  denied  a  motion  without 
saying  anything  about  costs;  but  under  this  rule  the  award  had  to 
be  inserted  in  the  order.  ®^ 

^  A  subsequent  motion  to  grant  costs  or  disbursements  of  a  pre- 
vious motion  is  not  allowable.  The  remedy  for  the  omission,  if 
any,  is  by  motion  to  resettle,  or  to  correct  the  order,  or  to  reopen 
or  rehear  the  motion. 

An  award  of  costs  does  not  carry  disbursements.^* 
Where  an  order  awards,  as  a  condition  of  granting  a  favor,  costs 
of  previous  proceedings,  it  is  the  better  practice  either  to  fix  the 
items  and  the  amounts,  or  to  direct  taxation  by  the  clerk,  and  in 
the  latter  case  to  define  clearly  what  proceedings  are  to  be  deemed 
within  the  meaning  of  the  order. 

54.  —  amount;  disbursements.] — The  costs  on  a  motion  (other 
than  a  motion  for  a  new  trial  upon  a  case,  or  an  application  for 
judgment  on  a  special  verdict),  cannot  exceed,  "to  each  party  to 
■\v'hom  costs  are  awarded,"  "ten  dollars,  besides  necessary  dis- 
bursements for  printing  and  referee's  fees."** 

The  statute  contemplates  a  sum  to  be  fixed  by  the  order  not  ex- 
ceeding $10,  but  the  almost  uniform  practice  is  to  allow  the  full 

89  Such  as  N.  Y.  Cdde  Civ.  Pro.,  §  3258. 

90  Rider  V.  Hubbell,  4  Wend.  201;  Waring  v.  Acker,  1  Hill,  673. 
SiTully  V.  Eastburn,  1  Monthly  L.  Bui.  74;  Johnson  v.  Jillitt,  7  How.  Pr. 

485;  Chadwiek  v.  Brother,  4  id.,  283.  And  if  the  order  awarding  them  is 
entered  without  settlement  or  direction  of  the  judge,  other  than  decision  or 
opinion  rendered  by  him  which  said  nothing  about  costs,  he  cannot  subse- 
quently sanction  the  award  of  costs,  except  on  a  motion  for  the  purpose. 
Siegrist  v.  Holloway,  7  Civ.  Pro.  Rep.   (Brown)  58. 

92  Jackson  v.  Gayer,  2  Cow.  484. 

93  Paton  V.  Barker,  5  N.  Y.  Leg.  Obs.  100. 
9*N.  Y.  Code  Civ.  Pro.,  §  3251,  subd.  3. 

That  they  cannot  exceed  that  sum,  see  Schriver  v.  Schriver,  12  Wkly.  Dig. 
328;  aff'd  in  86  N.  Y.  575;  Bishop  v.  Hendrick,  82  Hun,  323,  31  N.  Y.  Supp. 
502.  Nor  include  stenographer's  fees  upon  the  reference.  Ward  v.  Ward, 
21  N.  Y.  Supp.  587,  23  Civ,  Pro.  Rep.  61. 


236  ABBOTT  S    PRACTICE    AND    FOBMS. 

amount,  if  anything;  and  an  order  expressed  to  be  "with  costs," 
merely,  is  held  to  entitle  the  party  to  tax  $10,  if  unpaid,  in  the 
costs  of  the  cause ;  ®®  but  whether  it  would  justify  execution  on 
the  order  may  be  more  questionable. 

Disbursements  for  printing  are  allowable  only  when  printing  is 
required  by  rule  of  court.^ 


.  96 


55.  —  who  entitled.} — An  order  expressed  to  be  "with  costs," 
Avithout  saying  to  whom  to  be  paid,  is  presumed  to  be  in  favor  of 
the  party  succeeding  on  the  proceeding  for  which  the  costs  are 
allowed.^'' 

56.  —  charging  on  attorney.  —  Costs  may  be  personally 
charged  on  an  attorney  on  vacating  an  order  obtained  by  him  in 
violation  of  proper  practice,  or  for  his  own  benefit.®* 

57.  —  omission  to  ash  in  notice.] —  Costs  are  not  usually  al- 
lowed to  the  moving  party  even  on  a  contested  motion,  if  not  asked 
in  the  notice,®^  but  the  court  have  power  to  allow  them,  if  the  ad- 
verse party  appears.  If  the  latter  does  not  appear  they  cannot  be 
allowed  if  not  asked  in  the  notice.^ 

58.  —  change  of  situation  since  notice.] — If  a  moving  party 
had  good  ground  for  moving  when  he  made  the  motion,  the  fact 
that  the  adverse  party  has  corrected  the  irregularity  or  defect 
which  constituted  the  cause  of  the  motion,  before  the  motion  came 
on  to  be  heard,  though  it  may  entitle  the  latter  to  a  denial  of  the 
motion,  does  not  justify  a  denial  with  costs.^ 

95Peniiell  v.  Wilson,  2  Abb.  Pr.   (N.  S.)   466,  28  Super.  Cfc.   (5  Eobt.)  674. 
96Veeder  v.  Judson,  91  N.  Y.  374. 

97  Stevenson  v.  Puscb,  40  How.  Pr.  91.  Unless,  perhaps,  where  they  are 
directed  to  abide  the  event. 

98  Such  as  obtaining  an  injunction  a  second  time  after  a  previous  injunc- 
tion granted  on  the  same  papers  had  been  dissolved.  Schaughnessy  v. 
Eeilly,  41  How.  Pr.  382.  See  also  McVey  v.  Cantrell,  8  Hun,  522.  (Scan- 
dalous matter  in  pleading.) 

So  costs  may  be  personally  charged  on  an  attorney  on  denying  a  motion 
made  by  him  for  his  own  benefit.     Eisner  v.  Hamel,  6  Hun,  234. 

99  Chase  v.  Chase,  29  Hun,  527. 

1  See  note  to  Form  No.  99  (heloio)  ;  Smith  v.  Fleisehman,  17  App.  Div.  532, 
45  N.  Y.  Supp.  553. 

2  N.  Y.,  Lake  Erie,  etc.,  R.  R.  Co.  «.  Carhart,  36  Hun,  288. 
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VI.     ENTEY  AND  SERVICE. 

59.  Entry.] — All  orders  made  at  a  term  of  court  should  be 
noted  at  the  time  in  the  minutes  of  the  transactions  of  the  court. 

The  formal  entry  of  an  order  is  made  (after  its  terms,  if  special, 
have  been  settled  by  the  court)  by  filing  the  paper  as  authenti- 
cated by  the  presiding  judge,  and  entering  the  fact  in  a  book  re- 
quired to  be  kept  by  the  clerk  for  the  purpose  of  preserving  proper 
entries  under  the  title  of  each  cause,  denoting  the  papers  filed,  and 
the' orders  made,  and  the  dates.^ 

An  order  made  by  a  judge,  vphether  on  notice  or  ex  parte,  need 
aot  be  formally  entered*  (unless  he  so  direct) ;  a  judge's  order 
made  on  notice  must  be  entered  if  it  is  desired  to  appeal  from  it ;  ^ 
no  appeal  lies  from  a  judge's  order  granted  ex  parte  f  the  papers 
on  which  it  is  made,  whether  made  ex  parte  or  on  notice,  should 
be  filed.^ 

60.  —  by  whom.]  — Either  party  benefitted®  by  the  court's  de- 
cision of  a  motion  may  enter  it  with  the  clerk.  This,  however,  is 
more  especially  the  duty  of  the  moving  party,  if  the  decision  is 
even  partly  in  his  favor ;  but  if  he  does  not  proceed  to  do  so  within 
twenty-four  hours  after  the  decision,  any  party  to  the  motion  may, 
even  though  the  decision  has  been  adverse  to  him.® 

3  N.  Y.  Gen.  Rule,  No.  7.  The  marking  of  an  order  "  filed  "  is  equivalent 
to  the  entry  of  a  judge's  order  within  Code  Civ.  Pro.,  §  1304,  requiring  the 
order  to  be  entered  before  an  appeal  will  lie.  O'Connor  v.  McLaughlin,  80 
App.  Div.  305,  80  N.  Y.  Supp.  741.  "  The  time  when  the  judge  aflaxed  his 
initials  to  the  order  was  of  no  importance;  it  was  his  delivery  to  the  clerk 
of  the  order  with  a  direction  to  enter  the  order,  and  its  entry  by  the  clerk 
which  gave  it  validity."  Hastings  v.  Twenty-third  Ward  Land  Co.  46  App. 
Div.  609,  61  N.  Y.  Supp.  998.  Orders  granted  on  motion  are  to  be  regarded 
as  entered  from  the  time  of  their  being  filed  with  the  clerk.  Wilcox  v.  Nat. 
Shoe  &  Leather  Bank,  67  App.  Div.  466,  73  N.  Y.  Supp.  900. 

4Albrecht  v.  Canfield,  92  Hun,  240,  36  N.  Y.  Supp.  940;  Savage  v.  Relyea, 
3  How.  Pr.  276;  Caldwell's  Case,  13  Abb.  Pr.  405.  Unless  expressly  required 
by  special  provision  of  statute. 

5  Code  Civ.  Pro.,  §  1304 ;  Pool  v.  Safford,  10  Hun,  497 ;  Clinch  v.  Southside 
R.  R.  Co.  2  Hun,  154. 

6  Matter  of  Reddish,  47  App.  Div.  187,  62  N.  Y.  Supp.  261;  Campbell  v. 
Brock's  Com.  Agency,  38  App.  Div.  137,  56  N.  Y.  Supp.  540. 

TAlbrecht  v.  Canfield,  92  Hun,  240,  36  N.  Y.  Supp.  940;  Savage  v.  Relyea, 
3  How.  Pr.  276 ;  N.  Y.  Gen.  Rule,  No.  2. 

8  Stafford  v.  Ambs,  8  Abb.  N.  C.  237;  Whitney  v.  Belden,  4  Paige,  140. 

9  Matter  of  Rhinebeck  &  Conn.  R.  R.  Co.  8  Hun,  34  (where  an  order  was 
affirmed  compelling  certain  papers  to  be  filed.  The  court  say:  "The  general 
rule  is  that  if  a  party  who  is  entitled  to  enter  an  order  fails  to  do  so  within 
twenty-four  hours  after  the  decision  has  been  made,  any  party  interested  may 
have  it  drawn  up  and  entered.     And  it  is  the  duty  of  the  clerk  to  enter 
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Omitting  to  enter  does  not  give  a  right  to  make  a  fresh  motion 
without  leave.  ^^ 

It  is  the  duty  of  attorneys  to  draw  their  own  orders,  and  see 
that  they  conform  to  the  truth  in  recital  and  statement  of  decision, 
and  if  they  leave  it  to  the  clerk  to  do'  so,  they  may  be  held  bound 
by  the  terms  of  the  order  entered." 

61.  —  within  what  time.] —  Under  the  present  practice  of  sys- 
tematic announcements  of  decisions  through  the  press,  the  twenty- 
four  hours  during  which  the  prevailing  party  must  procure  the 
entry  of  the  order  (see  preceding  paragraph)  is  computed,  not 
from  the  handing  down  of  the  decision  to  the  clerk,  but  by  giving 
the  party  till  the  day  following  the  announcement.-*^ 

An  order  entered,  by  a  party  who  did  not  prevail  on  the  motion, 
before  the  time  of  the  prevailing  party  to  enter  an  order  has  ex- 
pired, is  irregular,  and,  though  correct  in  form,  will  be  disre- 
garded if  the  prevailing  party  enter  his  order  within  the  time. 

The  requirement  of  notice  of  settlement  of  a  proposed  order 
is  now  very  generally  enforced,  especially  in  the  first  department. 

orders  without  any  special  directions  from  the  court.  The  duty  is  merely 
clerical,  and  in  no  case  will  the  omission  of  it  be  allowed  to  prejudice  the 
substantial  rights  of  parties."  In  determining  whether  the  twenty-four  hours 
have  elapsed,  the  time  is  to  be  reckoned  by  the  hour  and  not  by  the  day. 
Losee  v.  Dolan,  74  N.  Y.  Supp.  685.  See  paragraph  67  as  to  notice  of  settle- 
ment and  its  effect. 

10  Hall  V.  Emmons,  2  Sweeny,  396. 

11  La  Farge  v.  Van  Wagener,  14  How.  Pr.  57;  Cahn  v.  Qung  Wah  Lung, 
28  Fed.  Eep.  396,  sustaining  order  drawn  up  by  clerk,  reciting  that  it  was 
entered  on  consent  in  open  court. 

12  Decker  v.  Kitchen,  8  Wkly.  Dig.  537.  So  held  at  Monroe  Circuit  on 
motion  to  set  aside  Special  Term  order  entered  by  the  defeated  party  in  a 
case  where  the  decision  of  the  motion  (on  which  two  orders  had  been  entered) 
had  been  handed  to  the  clerk  on  Friday,  the  I5th  of  August  »  *  •  and 
was  announced  with  other  decisions  on  the  following  day  in  the  public  press. 
The  court  say :  "  The  plaintiffs,  who  prevailed  upon  thS  motion,  and  who 
hence  had  what  may  be  called  the  '  carrying  of  the  order,'  had  until  the 
succeeding  Monday  in  which  to  furnish  the  clerk  the  papers  upon  which 
the  decision  was  based,  and  to  cause  the  proper  order  to  be  entered  (Matter 
of  Rhinebeck  &  Conn.  R.  R.  Co.  8  Hun,  34;  Code  Civ.  Pro.,  §  788).  It  seems 
to  me,  therefore,  that  the  order  of  August  18th  was  timely,  and  that  techni- 
cally it  was  irregular  for  the  defeated  party  thus  to  anticipate  the  duty  and 
privilege  of  his  adversary.  Both  of  these  orders,  though  they  may  not  be 
inconsistent  in  their  terms,  cannot  be  recognized  by  the  court.  There  was  but 
one  decision,  and  there  should  be  but  one  order.  And  though  the  order  of 
August  16th  is  so  far  accurate  as  to  follow  the  decision,  yet  I  feel  con- 
strained by  the  practice  ordinarily  prevailing  in  the  courts,  to  refuse  to 
recognize  it,  and  to  treat  as  the  legitimate  order  that  which  was  filed  and 
entered  reasonably  by  the  party  upon  whom  devolved  the  duty  of  seeing 
that  the  decision  be  correctly  embodied  in  the  order."    Per  Macomber,  J. 
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The  successful  party  is,  therefore,  within  the  rule  when,  within 
twenty-four  hours  after  decision  is  published,  he  serves  a  copy  of 
his  proposed  order  with  notice  of  settlement  for  two  days  later.^* 

62.  —  where.] — As  a  general  rule  an  order,  even  though  on  a 
motion  made  after  judgment  in  a  county  other  than  that  of  trial, 
is  to  be  formally  entered  and  the  papers  filed  in  the  county  of  the 
place  of  trial.  ^* 

By  the  New  York  General  Eule^®  the  omission  so  to  enter  a 
non-enumerated  order,  and  the  affidavits  and  papers  required  to  be 
filed,  in  such  a  case,  within  ten  days,  is  ground  for  vacating  the 
order,  on  motion,  with  costs.  And  the  motion  to  vacate  may  be 
made  in  the  county  where  the  order  ought  to  have  been  entered.^® 

63.  Neglect  to  enter.] — The  statement  in  the  books  that  neither 
party  can  have  any  benefit  from  a  decision  of  the  court  until  the 
order  upon  such  decision  is  drawn  up  and  entered  is  far  from 
correct. ^^  The  decision  precludes  each  party  from  contesting  the 
same  question  again  by  a  fresh  motion  as  a  matter  of  right  on  the 
game  facts  without  leave, ^®  and  in  some  cases  a  contempt  of  the 
decision  committed  before  order  entered  or  injunction  signed  may 
be  punished. 

But  delay  to  enter  a  court  order  often  precludes  or  delays  the 
enforcement  of  it;  and  while  it  postpones  the  right  to  appeal,  or 
to  give  notice  of  appeal,  extends  also  the  limit  of  time  to  appeal. 
In  the  case  of  a  court  order,  since  either  party  may  enter  the  order 
(ihe  unsuccessful  party  being  obliged  to  wait  only  twenty-four 
hours  after  decision)  both  parties  are  equally  chargeable  with 
laches  in  case  of  its  non-entry.^® 

13  See  Form  of  Notice  of  Settlement  of  Order  (Form  No.  133). 

14  Curtis  V.  Greene,  28  Hun,  294. 

15  No.  3.  By  a  former  rule  the  effect  of  omission  for  that  time  was  to 
prevent  the  order  from  taking  effect.  And  where  no  excuse  was  shown  the 
court  refused  to  relieve,  though  the  rights  of  third  persons  were  concerned. 
Bronner  v.  Loomis,  17  Hun,  439. 

16  Curtis  V.  Greene,  28  Hun,  294. 

See  on  this  subject  paragraphs  53,  54,  pp.  101,  102,  of  this  volume. 

17  See  Wilcox  v.  Nat.  Shoe  &  Leather  Bank,  67  App.  Div.  466,  73  N.  Y.  Supp. 
900;  Whitney  v.  Belden,  4  Paige,  140;  May  v.  Cooper,  24  Hun,  7. 

'isPeet  V.  Cowenhoven,  14  Abb.  Pr.  56;  Wheeler  v.  Falconer,  30  Super.  Ct. 
(7  Robt.)  45. 

Contra,  Shults  v.  Andrews,  54  How.  Pr.  380.  So  held  denying  a  motion 
to  vacate  an  order  requiring  defendant  to  appear  and  be  examined  in  supple- 
mentary proceedings  in  a  case  where  a  prior  order  —  vacating  for  irregularity 
a  first  order  to  appear  —  had  not  been  enfered  by  the  defendant. 

19  See  Conant  v.  Am.  Rubber  Tire  Co.,  37  Misc.  139,  74  N.  Y.  Supp.  409. 
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The  party  aggrieved  by  neglect  to  enter  a  judge's  order  is  en- 
titled to  an  ex  parte  order  of  the  judge  who  made  it,  and  he  may, 
for  the  purpose  of  enabling  him  to  appeal,  apply  (if  the  judge  be 
absent  or  disqualified)  to  a  judge  of  the  court  to  which  his  ap- 
peal lies.^" 

To  raise  the  question  whether  a  judge  improperly  refuses  to 
enter  an  order  embodying  his  decision,  the  proper  remedy  is  an 
alternative  mandamus.^^ 

64. hy  the  clerk.] — The  clerk's  neglect  to  make  actual 

and  speedy  entry  will  not  be  allowed  to  prejudice  the  substantial 
rights  of  a  party.^^  Entry  nunc  pro  tunc  may  be  allowed  by  the 
court  or  judge.^^ 

The  entry  is  a  ministerial  act,  and  may  be  done  at  any  time, 
even  after  the  end  of  the  session  or  term  at  which  the  order  was 
granted.^* 

65.  Rule  as  to  filing  motion  papers.] — "When  any  order  on  a 
non-enumerated  motion^'  is  entered,  all  the  papers  used  or  read 
on  the  motion  on  either  side  must  be  specified  in  the  order,  and 
be  filed  with  the  clerk,  unless  otherwise  ordered  by  the  court,  or 
the  order  may  be  set  aside  as  irregular,  with  costs.^®  The  clerk 
is  forbidden  to  enter  such  an  order  unless  the  papers  are  filed, 
except  when  otherwise  specially  directed  by  the  court.^'' 

A  party  may  be  compelled  to  file  the  papers  read  by  him  either 
in  support  of,  or  in  opposition  to,  the  motion.^® 

In  the  absence  of  any  express  rule  or  statute,^*  the  papers  on 

20  N.  Y.  Code  Civ.  Pro.,  §   1304. 

21  People  V.  Manhattan  R.  R.  Co.,  9  Abb.  N.  C.  448.  For  the  practice 
thereon  see  N.  Y.  Code  Civ.  Pro.,  §  2069. 

22  People  V.  Central  City  Bank,  53  Barb.  412,  35  How.  Pr.  438;  Vilas  v. 
Page,  106  N.  Y.  439. 

23  See  paragraph  10,  p.  57. 

24  People  V.  Myers,  2  Hun,  6  (order  of  Court  of  Sessions,  transferring  in- 
dictment to, Oyer  and  Terminer). 

25  For  the  definition  of  this  kind  of  motion  see  pp.  70-72,  of  this  volume. 
26jSf.  Y.  Gen.  Pule,  No.  3;  Johnson  v.  Casey,  28  How.  Pr.  492. 

27  Id.    As  to  what  constitutes  filing  see  p.  54,  of  this  volume. 

28And  it  is  no  answer  to  the  application  to  compel  the  filing,  that  they 
may  tend  to  incriminate  the  client.  Sinnott  v.  First  Nat.  Bank,  34  App.  Div. 
161,  54  N.  Y.  Supp.  417;  Anon.,  5  Cow.  13. 

29  The  affidavits  used  on  obtaining  an  order  of  arrest  (N.  Y.  Code  Civ.  Pro., 
§§  562,  590),  or  an  attachment  {id.,  §  639),  must  be  filed.  N.  Y.  Gen.  Eule, 
No.  4,  requires  the  filing  of  the  petition  or  affidavits  upon  which  an  injunction 
or  writ  is  obtained,  within  ten  days  after  service. 
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which  a  judge's  ex  parte  order  is  made  need  not  be  filed  ^°  unless 
so  directed  in  the  order,  unless  and  until  it  is  desired  to  enter 
the  order. 

The  papers  on  which  a  judge's  order  on  notice  is  made  should 
be  filed.^1 

66.  Neglect  to  file.] —  The  validity  of  an  order  is  not  impaired 
by  a  neglect  to  file  the  motion  papers,  unless  there  be  some  ex- 
press statute  or  rule  declaring  such  to  be  the  eiiect,^^ 

A  motion  to  vacate  an  order  for  neglect  to  file  the  papers,  if 
met  by  evidence  of  inadvertence  and  excuse,  is  usually  disposed 
of  by  allovring  them  to  be  filed  nunc  pro  tunc,^^  or  denying  the 
motion  on  terms  if,  as  soon  as  possible  after  knowledege  of  the 
ojnission,  they  vv^ere  filed  and  notice  was  given  of  the  filing.^* 

Such  a  motion  should  not  be  made  for  the  sake  of  getting 
costs  on  the  adversary's  slip  in  practice;  but  it  may  often  be 
meritorious  for  a  purpose  affecting  the  right  of  a  party,  such, 
for  instance,  as  the  limit  of  time  to  appeal,  or  where  the  disap- 
pearance of  the  papers  is  prejudicial  to  him. 

67.  Right  to  notice  of  settlement.] — The  party  in  whose  favor 
a  decision  is  made  has  not  a  right  to  dictate  the  terms  in  which 
it  is  to  be  expressed  in  the  order  to  be  entered,  and  if  there  is  or 
ought  to  be  anything  special,  either  in  the  recitals  or  the  direc- 

30  An  order  granted  by  a  judge  at  chambers,  ex  parte,  need  not  be  entered; 
but  it  may  be  disregarded,  unless  the  affidavit  used  on  the  motion,  or  a  copy 
thereof,  is  served  with  a  copy  of  the  order.  Dictum  in  Savage  v.  Relyea, 
3  How.  Pr.  276,  1  Code  Rep.  42.  It  was  said,  however,  in  Albrecht  v.  Can- 
field,  92  Hun,  240,  36  N.  Y.  Supp.  940,  that  it  was  the  attorney's  duty,  under 
Gen.  Rule,  No.  2,  to  file  the  papers  upon  an  ex  parte  judge's  order. 

32  See,  for  instance.  Woodward  v.  Stearns,  10  Abb.  Pr.  (N.  S.)   395. 

33  See  paragraph  10,  p.  57  {above). 

34  In  Leffingwell  v.  Chave,  5  Bosw.  703,  10  Abb.  Pr.  472,  19  How.  Pr.  54, 
Woodruff,  J.,  said:  "The  last  objection  to  the  plaintiff's  proceedings  is  that 
he  has  not  filed  the  papers  upon  which  the  injunction  was  granted  as  required 
by  the  4th  of  the  Rules  of  Court.  When  the  notice  of  this  motion  was  given, 
the  fact  so  stated  was  true,  and  the  defendant  had  a  right  to  his  motion, 
and  the  court  might  vacate  the  injunction  order  upon  that  ground.  But  it 
appears  by  the  affidavit  on  behalf  of  the  plaintiff  that  the  omission  to  file 
the  papers  was  an  inadvertence,  and  so  soon  as  the  notice  of  motion  was 
received  the  papers  were  filed.  Under  such  circumstances  the  court  have  a 
discretion  to  relieve  the  plaintiff  from  the  consequences  of  his  omission,  but 
as  the  defendant's  motion  is  regular,  such  relief  should  be  granted  upon 
terms.  Indeed,  if  the  plaintiff  had  at  once  given  notice  of  the  filing  and 
soiisrht  a  waiver  of  the  motion,  I  would  have  allowed  no  costs  to  the  defendant 
if  he  persisted  in  his  motion." 

16 
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tions,  he  should  give  the  unsuccessful  party  notice  of  settlement, 
so  that  the  latter  may  have  opportunity  to  be  heard  before  the 
court  or  judge  as  to  the  contents  of  the  order. ^^ 

In  cases  where  no  controversy  is  apprehended,  it  is  usual  for 
the  party  dravs'ing  the  order  to  submit  a  copy  to  his  adversary, 
so  that,  if  he  have  no  amendment  to  propose,  he  may  subscribe 
his  consent  to  the  form  of  the  order,  upon  which  it  may  be  sub- 
mitted at  once  to  the  judge  for  authentication. 

Otherwise  a  copy  of  tlie  proposed  order  should  be  served  with 
notice  of  the  time  and  place  when  it  will  be  presented  for  settle- 
ment.^® 

Where  the  judge  has  rendered  and  filed  a  written  decision,  an 
order  which  conforms  to  the  decision,  and  does  not  involve  such 
special  clauses  that  the  party  had  a  right  to  be  heard,  may  be  sus- 
tiiined,  although  entered  without  settlement  by  the  judge;  but 
if  it  contains  anything  more,  even  an  award  of  costs  of  motion, 
such  provision  should  be  struck  out  on  motion,  and  the  party 
entering  the  order  put  to  a  fresh  motion  to  vacate  his  own  order 
and  have  the  question  passed  upon  and  a  fresh  order  made.'^  But 
the  judge  on  settlement  of  an  order  may  modify  or  add^  to  the 
decision  as  announced  by  him.^® 

68.  Entry  nunc  pro  tunc] — In  addition  to  what  has  already 
been  said  of  the  date  of  an  order,  it  is  only  necessary  to  add  here 
that  the  court  cannot  by  the  fiction  of  entering  an  order  nunc  pro 
tunc  deprive  a  party  of  a  substantial  right.  Some  confusion 
exists  in  the  cases  on  this  point,  because  the  question  is  not  whether 
the  words  of  the  amendment  or  order  entered  nunc  pro  tunc  affect 
a.  substantial  right,  but  whether  the  consequence  of  allowing  it 
will  be  to  do  so.  The  defect  or  delay  to  be  cured  is  one  thing; 
the  question  whether  a  substantial  right  is  affected  may  be  quite 
another.  Thus  if  a  purchaser  in  partition  objects  to  title  because 
a  necessary  party  was  omitted,  bringing  in  that  party  and  enter- 
ing judgment  against  him  affects  a  substantial  right  of  the  party; 
but  since  it  does  not  affect  a  substantial  right  of  the  purchaser, 

35  Whitney  v.  Belden,  4  Paige,  140. 

36  See  local  rules  of  practice. 

STSiegrist  v.  Holloway,  7  Civ.  Pro.  Rep.  (Browne),  58,  holding  it  error  to 
sanction  the  allowance  of  costs  so  as  to  defeat  the  motion  to  strike  out  that 
clause. 

38  Post  V.  Cobb,  28  Wkly.  Dig.  362,  13  St.  Eep.  555. 
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if  accomplished  without  too  great  delay,  the  court  may  order  this 
substantial  amendment  to  be  made  nunc  pro  tunc,  so  as  to  bind 
the  purchaser.  On  the  other  hand,  if,  for  instance,  it  is  sought 
to  charge  a  party  personally  upon  a  judgment  entered  on  service 
by  publication,  and  it  appears  that  the  order  for  publication  vs^as 
made  by  the  court  instead  of  by  the  judge,  this  defect,  technical 
though  it  be,  cannot  be  amended  by  entering  a  fresh  order  nunc 
pro  tunc,  because  its  purpose  is  to  make  a  void  judgment  valid, 
•which  is  against  a  substantial  right  of  the  defendant.^* 

69.  Docketing.] — An  order  for  payment  of  money,  or  affect- 
ing the  title  to  real  property,  made  on  petition,  as  distinguished 
from  an  action,  may  be  enrolled  and  docketed  like  a  judgment.*" 

70.  Notice  of  an  order;  and  service.]  —  Notice  of  the  existence 
of  an  order,  for  the  purpose  of  making  it  bind  the  adverse  party, 
and  enabling  the  party  obtaining  it  to  enforce  it  by  proceedings 
for  contempt,  is  not  necessarily  sufficient  for  the  purpose  of  limit- 
ing the  tim'e  to  appeal  from  it.  These  three  purposes  call  for 
different  tests.  The  question  who  must  watch  for  a  decision  and 
take  notice  of  it  has  been  already  considered."  The  proper  mode 
of  service  to  bring  the  other  party  into  contempt  is  explained  in 
connection  with  Service  and  Contempt. 

The  requisite  notice  of  entry  to  limit  the  time  to  appeal  is  a 
■^NTitten  notice  proceeding  from  and  signed  by  the  attorney  for 
the  successful  party,  given  after  actual  entry,  and  on  service  of  a 
copy  of  the  order  as  entered,  and  must  state,  or,  if  indorsed  on  or 
annexed  to  the  copy  served  with  it,  must,  when  read  in  connection 
therewith,  show  where  it  is  entered;  it  is  subject  to  the  severest 
tests  HP  to  its  sufficiency  and  accuracy.*^ 

39  Compare  on  this  subject,  Guarantee  Trust  Co.  v.  Phila.,  etc.,  R.  R.  Co., 
160  N.  Y.  1;  Wilcox  v.  Nat.  Shoe  &  Leather  Bank,  67  App.  Div.  466, 
73  N.  Y.  Supp.  900;  Elliott  v.  Plattor,  43  Ohio  St.  198,  1  West.  Rep.  25, 
and  Tompkins  v.  Clackamas  Co.  (Oreg.  1884),  4  Pac.  Rep.  1210;  Sage  v. 
Central  R.  R.  Co.  93  U.  S.  412;  Rodd  v.  Heartt,  17  Wall.  355;  Matter  of 
Livingston's  Petition,  34  N.  Y.  555,  2  Abb.  Pr.  (N.  S.)   1,  32  How  Pr.  20. 

^ON.  Y.  Gen.  Rule  No.  27.  This  rule  does  not  permit  the  docketing  as  a 
judgment  of  a  final  order,  fixing  on  petition  the  value  of  an  attorney's 
services.  Myer  v.  Abbett,  20  App.  Div.  390,  46  N.  Y.  Supp.  822.  See  articlo 
on  Petitions. 

41  See  paragraph  167,  p.  156,  and  eases  cited. 

42  See  Form  134,  post;  Good  v.  Deland,  119  N.  Y.  153;  Guarantee  Trust  Co. 
r.  Phila.,  etc.,  R.  Co.,  160  N.  Y.  1 ;  Tudor  v.  Ebner,  109  App.  Div.  521,  96 
N.  Y.  Supp.  392;  Weeks  v.  Coe,  36  App.  Div.  339,  55  N.  Y.  Supp.  263;  Masoa 
V.  Corbin,  29  App.  Div.  602,  51  N.  Y.  Supp.  178;  Curtis  v.  Ritzman,  7  Misc. 


244  ABBOTT^S    PEACTICE    AND    FORMS. 

71.  Correcting  error  in  service.] — To  correct  an  error  in  the 
service  of  papers,  proper  service  should  immediately  be  made, 
with  request  to  the  adverse  party  to  allovsr  the  mistake  to  be  thus 
oorrocted.  If  consent  is  refused,  or  if  he  has  proceeded  as  if  in 
default  of  service,  the  court  have  power  to  relieve  the  party  from 
his  slip,  upon  terms,*^  unless,  as  in  the  case  of  a  service  necessary 
to  be  made  within  the  time  limited  by  law  to  take  an  appeal,  the 
couit  have  no  power  directly  or  indirectly  to  extend  the  time.** 

VII.  MODE  OF  MODIFYING  AN  ORDER. 

72.  Resettlement.] —  If  the  order  made  does  not  conform  to 
the  proceedings  on  the  motion  or  the  decision  made,  the  appro- 
priate method  of  correcting  the  error  is  to  move  to  resettle.*^  A 
motion  to  resettle  must  be  made  before  the  judge  whose  de- 
cision it  is  sought  to  express;  but  if  this  be  impracticable  tlie 
court  have  power  to  resettle  for  that  purpose.*® 

A  resettlement  of  an  order  once  entered  is  usually  made  by 
a  fresh  order,  which  either  contains  a  direction  amending  the 
terms  of  the  original,  or,  as  is  the  better  practice,  reciting  at 
length  the  order  as  resettled. 

In  either  case  the  resettlement  is  a  fresh  order,  which  should 
be  served  with  notice  of  entry,  if  it  be  a  court  order,  in  order 
to  limit  the  time  to  appeal.*^ 

73.  Amending.] — The  court  have  power  to  amend  an  order, 
even  after  it  has  been  passed  and  entered,  so  as  to  mate  the  record 

400,  27  N.  Y.  Supp.  971;  Livingston  v.  N.  Y.  El.  Ry.  Co.,  60  Hun,  473,  15 
N.  Y.  Supp.  191.  The  construction  is  quite  as  strict,  also,  in  determining 
whether  the  copy  of  the  judgment  or  order  served  is  an  exact  copy. 

«  N.  Y.  Code  Civ.  Pro.,  §  783. 

aid.,  §  784. 

45  Correcting  recitals  so  as  to  include  omitted  papers,  see  Thous.  Isl.  Park 
V.  Gridley,  25  App.  Div.  499,  49  N.  Y.  Supp.  722;  Farmers'  Nat.  Bank  v. 
Underwood,  12  App.  Div.  269,  42  N.  Y.  Supp.  500.  Correcting  recitals,  see 
Mooney  v.  Ryerson,  8  N.  Y.  Civ.  Pro.  Rep.  435.  Correcting  directions  of  order. 
Cowen  V.  Ferguson,  7  N.  Y.  St.  Rep.  403. 

If  the  order  entered  upon  a  default  contains  improper  recitals  or  provisions, 
the  aggrieved  party  should  move  to  resettle.  Matter  of  Radam  Microbe 
Killer  Co.,  114  App.  Div.  199. 

*6  Changes  in  the  recitals  should  be  made  only  by  the  judge  who  made  the 
original  order.     Dinkelspiel  v.  Levy,  12  Hun,  130. 

An  application  cannot  be  made  to  the  appellate  court  to  resettle  the  order, 
although  an  appeal  is  pending  therein.  Koeppel  v.  KoeppeL  48  Misc.  358, 
95  N.  Y.  Supp.  812. 

47 And  a  resettlement  cannot  be  allowed  after  the  time  to  appeal  from  the 
original  order  has  expired.  Stierle  v.  Union  Ry.  Co.,  11  Misc.  124,  31  N.  Y. 
Supp.  1008. 
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truly  contain  what  was  adjudged.*^  But  after  the  entry  of  an 
order  sanctioned  by  the  judge,  the  court  or  judge  cannot  alter 
it?  provisions  by  an  order  made  upon  his  own  motion  and  with- 
out notice  to  the  party  whose  rights  are  to  be  affected  thereby.*^ 
The  statutory  power  of  the  court  to  amend  a  mistake,  etc.,  of  the 
clerk  extends  to  a  mistaken  entry  made  by  the  clerk  in  conse- 
quence of  the  mistake  of  the  judge. ^" 

74.  Modifying  date.] — The  power  to  amend  or  resettle  an 
order,  or  to  enter  nunc  pro  tunc,  does  not  extend  to  sanction 
altering  the  date  of  an  order,  whether  by  correction  or  re-entry, 
for  the  purpose  of  giving  a  right  to  appeal,  when  the  statute 
time  to  appeal  has  passed.®^  Where  a  party  dies  after  argu- 
ment and  before  decision,  the  order  may  be  made  to  bear  date 
as  of  the  day,  when  the  motion  was  submitted,  or  of  any  subse- 
quent day  prior  to  such  death;  and  if  this  is  omitted,  the  court 
may  permit  the  record  to  be  corrected,  upon  a  motion  made 
upon  notice,  by  changing  the  date  of  the  order  to  a  day  prior 
to  the  death  of  the  party. ®^ 

75.  Varying  order  granted  by  consent.l — An  order  by  con- 
sent cannot  be  modified  or  varied,  in  an  essential  part,  without 
the  assent  of  both  parties  to  such  order. °*  The  court,  however, 
upon  application,  may  give  such  further  directions  as  are  neces- 
sary to  carry  such  order  into  effect,  according  to  its  spirit  and 

*8  See  note  to  paragraph  19,  p.  75.  It  seems  that  a  court  of  record  has 
power,  on  notice,  to  vacate,  correct,  or  to  reform  its  own  order,  inadvertently 
made,  and  to  substitute  a  proper  order  for  an  improper  one,  even  though 
the  substituted  order  may  incidentally  alter  or  reverse  the  advantage  or 
benefit  which  strangers  had  gained  by  reason  of  the  order  inadvertently 
made.  American  Hosiery  Co.  •;;.  Riley,  12  Abb.  N.  C.  329.  A  court  cannot, 
however,  under  guise  of  an  amendment  pass  decision  upon  a  question  that  was 
not  actually  presented  to  it,  or  as  to  which  no  ruling  was  made.  See  Guar- 
antee Trust  Co.  V.  Phila.,  etc.,  R.  Co.,  160  N.  Y.  1;  Wingrove  v.  Germ. 
Sav.  Bank,  ?  App.  Div.  479,  37  N.  Y.  Supp.  1092;  Siegrist  v.  Halloway, 
7  Civ.  Pro.  Rep.  58. 

*8  Simmons  v.  Simmons,   32  Hun,  551. 

BO  Elliott  V.  Plattor,  43  Ohio  St.  198,  1  West.  Rep.  25. 

51  Stierle  v.  Union  Ry.  Co.,  11  Misc.  124,  31  N.  Y.  Supp.  1008;  United  States 
V.  Gomez,  1  Wall.  690;  Matter  of  Beckwith,  87  N.  Y.  503. 

52  Matter  of  Beckwith,  87  N.  Y.  503;  Carter  v.  Beckwith,  82  N.  Y.  83. 
(So  held,  affirming  an  order  directing  a  change  in  the  date  of  an  order  to  be 
made  as  of  a  date  prior  to  the  death,  and  prior  to  the  decision,  but  subsequent 
to  the  argument,  in  a  case  where  the  decision  was  after  the  death.) 

53  Leitch  V.  Cumpston,  4  Paige,  476.  So  held,  denying  motion  to  compel 
referee  to  receive  evidence  to  show  mistakes  in  the  schedules,  under  an  order 
stipulating  that  they  were  correct. 
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intent.^*     If  it  is  sought  to  go  beyond  this,  application  should 
be  made  to  relieve  the  party  from  the  consent. ^^ 

VIII.     GETTING  RID  OF  AN  ORDER. 

76.  Disregarding.] — It  has  already  been  explained^®  that  an 
order  granted  by  a  court  or  judge  having  jurisdiction  and  power 
to  make  such  an  order,  is  not  void  though  it  be  irregular,  and  the 
party  must  either  obey  the  order  or  have  it  set  aside.^^  If  an 
order  be  irregular,  the  party  aggrieved  should,  with  reasonable 
promptness,  apply  to  vacate  it,^*  but  meanwhile  should  respect 
the  direction. 

An  order  does  not  bind  a  person  in  no  way  made  a  party  nor 
privy  to  the  proceeding, °*  but  when  an  action  or  proceeding  is 
pending,  the  court  have  power  (within  limits  not  very  well  defined) 
to  bring  in  by  order  to  show  cause  a  person  who  is  not  a  party 
to  the  record,  when  necessary  for  the  purpose  of  properly  disposing 
of  an  incidental  question  arising  on  motion  or  petition,^"  or  for 
the  purpose  of  enforcing  an  order  or  punishing  for  contempt.*' 

Mid. 

55  See  Stipulations,  post. 

56  See  Motions,  paragraphs  27,  36,  56,  78,  84,  and  87. 
67  Arctic  Fire  Ins.  Co.  v.  Hicks,  7    Abb.  Pr.  204. 

58  Osgood  V.  Joslin,  3  Paige,  195. 

"  I  am  not  aware  of  any  principle,''  said  CoWEN,  J.,  "  which  authorizes  a 
party  to  treat  an  order  as  a  nonentity,  merely  because  a  commissioner  is 
forbidden  to  grant  it,  or  a  party  is  forbidden  to  apply  for  it.  It  may  be  said 
of  every  order  improvidently  granted,  that  the  party  and  officer  have  done 
what  the  law  has  forbidden.  To  say  that  it  has  been  fraudulently  and 
coUusively  obtained  is  no  more.  But  to  allow,  as  a  consequence,  that  it 
may  therefore  be  disregarded,  would  be  letting  in  a  principle  under  which 
every  judicial  act  might  be  questioned  collaterally.  The  remedy  is  by  direct 
proceeding,  which,  in  the  case  of  orders,  is  revocation,  appeal,  motion  to 
supersede,  etc."     Gould  v.  Root,  4  Hill,  554. 

Otherwise  if  the  officer  had  no  jurisdiction.     Spencer  v.  Barber,  5  id.  568. 

An  order  which  is  not  absolutely  void  for  want  of  jurisdiction  in  the  court 
granting  it  must  be  obeyed,  and  a  violation  is  not  justified  by  the  fact  that  it 
was  in  good  faith,  under  advice  that  the  order  was  void;  even  when  the  order 
was  erroneous,  and  granted  without  sufficient  cause.  People  ex  rel.  Roose- 
velt V.  Edson,  51  N.  Y.  Super.  Ct.  238.  This  decision  was  reversed  in  1  How. 
Pr.  (N.  S.)  482,  on  the  ground  that  the  injunction  in  this  case  was  void  be- 
cause granted  by  a  judge  of  the  Common  Pleas. 

Chamber  order  which  is  entirely  unauthorized,  a  nullity.  Hunt  v.  Wallis, 
6  Paige,  371. 

And  see  the  cases  cited  in  notes  to  the  various  paragraphs  referred  to  in 
the  note  next  preceding  but  one. 

59  Clark's  Case,  15  Abb.  Pr.  227;  Marty  v.  Marty,  66  App.  Div.  527,  73  N.  Y. 
Supp.  369. 

+1,^'^^'^^''  *■  ^^7^^^'  8  Barb.  514;  reversed  in  8  N.  Y.  62,  on  the  ground 
that  the  order  was  not  conclusive  on  such  a  person. 
«i  See  Contempt. 
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77.  Betuming.] — An  order,  if  made  by  a  proper  authority, 
'and  folioed  and  seasonably  served,  is  not  to  be  got  rid  of  by 
returning  it,  with  objections  to  its  contents,  or  the  manner  of 
service,  or  the  inadequacy  of  notice  of  entry,  Eelief  against 
its  contents  is  to  be  sought  by  motion, 'or  appeal. 

The  manner  of  service  is  adopted  by  the  serving  party  at  his 
peril;  and  the  attorney  for  whom  it  is  intended;  by  returning  it, 
only  acknowledges  that,  notwithstanding  the  informality  of  ser- 
vice, it  came  to  his  hands. 

Defects  in  the  notice  of  entry  are  ground  for  claiming  that  the 
time  to  appeal  was  not  limited. 

78.  Temporary  suspension.] — An  application  to  suspend  the 
effect  or  operation  of  an  order,  pending  appeal  from  it,  is  in  effect 
an  application  to  modify  the  order,  which  should  be  made,  to  the 
judge  who  granted  the  order. 

79.  Vacating.] — The  rules  governing  an  application  to  va- 
cate, which  grow  out  of  the  facts  as  to  the  place  where  and  the 
court  or  judge  before  whom  the  order  sought  to  be  vacated  was 
made,  have  been  stated  in  connection  with  motions.^^ 

The  power  of  a  court  or  judge  to  vacate  an  order  made  without 
jurisdiction  has  been  disavowed  in  some  cases,®*  but  without  due 
consideration.  It  is  clear  that  it  may  set  aside  such  orders  as 
were  made  before  the  want  of  jurisdiction  was  discovered.^  The 
objection  to  assuming  power  to  award  costs  on  a  motion  to  vacate, 
for  want  of  jurisdiction,  depends  on  a  different  principle.  If 
it  has  no  jurisdiction  of  the  person,  and  it  cannot  have  if  it  has 
no  jurisdiction  of  the  subject,  it  cannot  award  costs  on  such  a 
motion,  except  it  may  be  against  an  attorney,  being  its  own  officer, 
for  misconduct. 

And  there  is  no  reason  why  it  should  not  exercise  the  inherent 
power  it  possesses  over  its  own  records,  to  strike  from  them  an 
order  which  it  has  made  without  jurisdiction,  if  application  be 
made  by  any  party  aggrieved,  and  on  notice  to  every  party  entitled 
to  be  heard  on  the  question.     Nor  is  this  power  confined  to  the 

62  See  particularly,  pages  91-94  ialove). 

63  In  New  Orleans  Mail  Co.  v.  Flanders,  12  Wall.  130,  it  is  said  that,  in 
general,  it  is  irregular  for  a  court  having  no  jurisdiction  to  make  any  order 
other  than  an  order  to  dismiss. 

eild.;  Kamp  v.  Kamp,  59  N.  Y.  212. 
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court.  A  judge  who,  after  granting  an  order,  finds  for  instance, 
that  one  of  the  parties  is  related  to  him  within  the  disqualifying 
degree,  so  that  the  order  is  absolutely  void,  ought  not  to  leave  it 
outstanding,  whether  it  may  have  been  entered  or  notj  but  should 
revoke  it. 

An  application  to  vacate  an  order,  because  of  neglect  to  enter 
it,  may  often  be  properly  denied  as  unnecessary;  but  the  court 
having  granted  an  order  has  undoubtedly  the  power  to  grant  such 
an  application,  if  the  order  be  one  that  ought  to  be  entered,  and 
the  statute  gives  express  power  to  a  judge  to  revoke  his  order 
made  out  of  court. ^^ 

80.  Vacating  an  order  made  in  one's  own  favor.] — A  party 
who  has  inadvertently  taken  an  order  which  embarrasses  his  own 
proceedings  may  apply  to  vacate  it,  and  the  court,  under  its  power 
of  amendment,  may  grant  relief.^'' 

81.  Appeal. —  When  it  lies.] — Under  the  New  York  statute, 
which  defines  the  cases  in  which  appeals  lie  from  orders,  the 
first  question  to  be  asked  in  determining  whether  the  unsuccess- 
ful party  has  a  remedy  by  appeal,  is  to  ask  whether  the  order 
falls  within  the  categories  of  the  statute, ^^  consulting  in  connec- 
tion therewith  the  provision  of  statute,  if  any,  authorizing  the 
order  in  question,  for  the  right  of  appeal  is  sometimes  affected 
by  its  terms. 

In  applying  such  statutes,  the  following  general  principles  are 
a  guide: 

An  appeal  from  an  order  does  not  lie  as  of  right  to  the  Court 
of  Appeals,  except  from  a  final  order  in  a  special  proceeding,  or 
an  order  granting  a  new  trial  on  exceptions.®* 

An  order  made  on  consent®^  or  on  default™  is  not  appealable. 

65  N.  Y.  Code  Civ.  Pro.,  §  1304. 

66  Dietz  V.  Farish,  43  N.  Y.  Super.  Ct.  87.  Same  principle  in  the  ease  of  a 
notice  of  appearance  served  by  mistake.  Hunt  v.  Brennan,  1  Hun,  213;  Dil- 
lingham V.  Barron,  26  N.  Y.  Supp.  1100.  So,  in  case  of  entry  of  a  final  judg- 
ment.    Hatch  V.  Central  Nat.  Bank,  78  N.  Y.  487. 

67  As  to  appeals  from  an  order  of  the  court  at  Special  Term  or  Trial  Term, 
see  N.  Y.  Code  Civ.  Pro.,  §  1347. 

As  to  appeals  from  the  Appellate  Division  to  the  Court  of  Appeals,  Id.,  §  190, 
Bubds.  1  and  2. 

68  Van  Arsdale  v.  King,  155  N.  Y.  325,  49  N.  E.  Hep.  866. 

69  Dawson  v.  Parsons,  74  Hun,  221,  26  N.  Y.  Supp.  327. 

TO  Matter  of  Peekamoose  Fishing  Club,  5  App.  Div.  283,  39  N.  Y.  Supp.  124; 
Matter  of   Eadam  Microbe  Killer  Co.,  114  App.  Div.  199. 
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The  fact  that  an  order  is  discretionary  does  not  prevent  an 
appeal  to  the  Appellate  Division  if  it  affect  a  substantial  right," 
for  the  discretion  of  the  court  may  be  exercised  by  the  full  bench, 
and  they  may  make  a  fresh  order,  such  as  they  hold  should  have 
been  made  below. 

An  order  made  in  a  case  where  the  court  or  judge  has  a  dis- 
cretion, is  not  on  that  account  non-appealable,  if  there  was  an 
abuse  of  discretion,  or  a  refusal  to  exercise  it  for  a  supposed 
want  of  power  or  jurisdiction. 

The  rule  that  an  order  which  affects  a  substantial  right  is 
appealable,  is  liberally  construed  to  sustain  appeals  to  the  Appel- 
late Division. 

82.  — ex  parte  order.] — An  ex  parte  order,  whether  by  the 
court  or  a  judge,  is  not  appealable.'^^  The  remedy  by  appeal  is 
only  obtained  indirectly,  by  moving  on  notice  to  vacate;  and,  if 
denied,  appealing  from  the  order  of  denial. 

83.  — order  not  entered.] — An  order,  whether  by  court  or 
judge,  not  entered  is  not  appealable.  The  party  desiring  to  appeal 
must  enter  it  if  the  other  party  does  not.'^^ 

84.  —  order  of  judge.] —  An  order  made  by  a  judge  on  notice, 
as  distinguished  from  a  court  order,  if  made  in  an  action,  may  be 
appealed  from ;  ^*  although  the  party  may,  if  he  prefer,  first  move 
to  vacate,  and  then  appeal  from  a  refusal.  The  party  obtaining 
the  order  may  be  compelled  to  enter  it,  and  file  the  papers  upon 
which  the  order  was  granted.^^ 

Tl  Thus,  for  instance,  if  the  conditions  imposed  by  a  discretionary  order  in 
a  matter  resting  in  the  favor  of  the  court  or  judge  are  too  severe,  the  dis- 
cretion exercised  may  usually  be  reviewed  on  appeal  to  the  Appellate  Division. 

72  Matter  of  Reddish,  47  App.  Div.  187,  62  N.  Y.  Supp.  261;  Campbell  v. 
Brock's  Com.  Agency,  38  App.  Div.  137,  56  N.  Y.  Supp.  540. 

73  Matter  of  N.  Y.  C,  etc.,  R.  R.  Co.,  60  N.  Y.  112;  Matter  of  Callahan, 
66  Hun,  118;  Murray  V.  Hathaway,  26  N.  Y.  St.  Rep.  53.  That  there  is  at 
the  foot  of  the  order  a  written  direction  of  the  judge  to  enter  it  makes  no 
difference.  Whitaker  v.  Desfosse,  7  Bosw.  678.  But  where  an  appeal  has 
been  argued  without  objection  or  suggestion  that  the  order  has  not  been 
entered",  the  court  will  not  assume  that  it  has  not  been  entered,  but  will 
decide  the  appeal  on  the  merits.     Id. 

74  Code  Civ.  Pro.,  §  1348. 
7B  Code  Civ.  Pro.,  §  1304. 
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85.  Waiver  of  appeal.'] —  If  a  party  attempts  to  enforce,  or 
accepts  the  benefit  of,  a  provision  in  his  own  favor,  contained  in 
an  order,  other  parts  of  which  are  unsatisfactory,  he  thereby  waives 
the  right  to  appeal  from  the  unsatisfactory  parts,  provided  the 
provision  in  his  favor  is  connected  with  or  dependent  on  such  other 
partsJ^ 

But  if  there  is  no  inconsistency  between  his  taking  or  claiming 
the  benefit  under  one  part,  and  objecting  to  the  other  part,  there 
is  no  waiver. 

Thus  if  an  order  grants  a  favor  to  his  adversary  on  payment 
by  the  latter  of  costs,  acceptance  of  the  costs  ratifies  his  adver- 
sary's right  to  the  favor,  and  precludes  an  appeal." 

But  if  a  favor  is  granted  to  his  adversary,  and  the  order  grant- 
ing it  imposes  costs  to  be  paid  by  the  adversary  to  him  absolutely, 
and  not  as  a  condition,  acceptance  or  enforcement  of  the  costs 
does  not  preclude  an  appeal.^® 

So  on  the  other  hand,  if  an  order  gives  less  than  the  motion 
claimed,  there  is  no  necessary  inconsistency  in  claiming  what  is 
given,  and  appealing  as  to  that  which  is  not  given.'^®  Otherwise, 
of  course,  if  what  is  given  were  conditioned  on  stipulating  or  con- 
senting to  accept  it  as  all. 

IX.     ENFORCING  AN  ORDER. 

86.  Various  modes.] —  The  various  remedies  for  the  enforce- 
ment of  an  order  are: 

1.  As  to  payment  of  money  —  an  execution  against  personal 
property ; 

2.  If  the  case  is  one  in  which  execution  cannot  issue,  and  in 
some  eases  where  it  could  issue  (viz.,  where  the  money  has  been 
adjudged  to  be  in  possession  of  the  party,  so  that  willful  dis- 
obedience is  shown)  —  proceedings  to  punish  for  contempt; 

3.  If  the  disobedience  consists  of  non-payment  of  costs  —  a 
stay  of  the  party's  proceedings  till  paid , 

The  two  latter  of  these  will  be  noticed  in  due  course  in  later 
chapters. 

TSDriscoll  V.  Downer,  55  Hun,  534,  9  N.  Y.  Supp.  129;  Morris  V.  Thomas, 
80  App.  Div.  47,  80  N.  Y.  Supp.  503. 

77  Platz  V.  City  of  Cohoes,  8  Abb.  N.  C.  392. 

78  Matter  of  Water  Com'rs  of  Amsterdam,  36  Hun,  534. 

Availing  oneself  of  delay  granted  by  the  condition  of  an  order,  held  to 
preclude  appeal.    Weichsel  v.  Spear,  47  N.  Y.  Super.  Ct.  223. 

79  See  Matter  of  N.  Y.  &  Harlem  R.  R.  Co.,  98  N.  Y.  12,  18. 
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87.  Order  requiring  payment  of  money.] — Under  statutes  in 
isTew  York  in  harmony  with  the  changes  in  the  law  of  contempt, 
costs,  or  any  other  sum  of  money  directed  to  be  paid  by  an  order, 
may  be  collected  by  execution  against  personal  property,*"  if  not 
paid  within  the  time  fixed  for  that  purpose  by  the  order;  or  if  no 
time  be  so  fixed,  theu  within  ten  days  after  service  of  a  copy  of 
the  order. 

This  power  is  not  wholly  dependent  on  the  statute.  A  court 
of  record,  having  power  to  order  the  payment  of  money,  has  power 
to  direct  the  sheriff  to  collect  it  by  execution.*^ 

The  practice  of  collecting  motion  costs  or  money  directed  to 
be  paid  by  an  order,  in  this  manner,  does  not,  however,  extend 
to  costs  of  motion  for  judgment,®^  or  of  an  order  sustaining  or 
overruling  a  demurrer.**  The  reason  is  that  these  costs  are  costs 
upon  judgment,  not  mere  motion  costs,  and  should  be  included 
in  the  judgment. 

88.  Liquidation  and  demand.] — When  costs  are  awarded  in 
favor  of  the  unsuccessful  party,  as  the  condition  of  granting  a 
favor  to  the  other,  the  latter  must  seek  the  former,  or  his  attorney, 
and  tender  them.**  If,  where  the  sum  is  not  liquidated  by  the 
order,  the  former  demands  a  larger  sum  than  the  latter  tenders, 
the  latter  should  demand  the  items,  and  if  they  are  refused,  or 
if  they  are  excessive,  may  refuse  to  pay  until  the  bill  is  taxed.*^ 

80  N.  Y.  Code  C'v.  Pro.,  §  779. 

81  Jones  V.  Morehead,  3  B.  Mon.  (Ky.)  377,  385.  In  a  suit  between  part- 
ners a  final  decree  was  entered  distributing  the  assets,  and  allowing  a  fee  to 
a  commissioner  who  had  made  a  statement  of  account,  which  was  directed 
to  be  paid  by  one  of  the  partners.  He  failed  to  pay  it,  and,  being  a  non- 
resident, execution  was  issued  against  his  estate.  He  prosecuted  a  writ  of 
error. 

Marshall,  J.  The  execution  "  seems  to  have  been  the  only  effectual  mode 
of  enforcing  the  order;  and  although  the  more  regular  and  appropriate  mode 
of  enforcing  incidental  orders  made  in  chancery  is  by  attachment,  yet  as  such 
an  order  as  that  now  in  question  is  in  substance  a  decree,  the  chancellor  may 
in  his  discretion  resort  to  the  fi.  fa.,  which  is  given  by  statute  upon  decrees, 
and  that  in  this  case  there  was  no  abuse  of  discretion."  Affirmed  on  this 
point,  reversed  on  others. 

82 Wesley  v.  Bennett,  6  Abb.  Pr.  12  (motion  for  judgment  on  the  pleadings). 

Carroll  v.  Frazee,  2  How.  Pr.  93  (judgment  granted  on  motion  therefor, 
as  in  case  of  nonsuit). 

83  Mora  V.  Sun  Mutual  Ins.  Co.,  13  Abb.  Pr.  304;  s.  c,  as  Moza  v.  Sun 
Mutual  Ins.  Co.,  22  How.  Pr.  60;  and  see  Palmer  v.  Smedley,  13  Abb.  Pr.  185. 

84  See  paragraphs  39,  40,  pp.  230,  231,  supra. 

88  Sutherland  v.  Sheffield,  2  Wend.  293,  as  explained  in  Hoadley  v.  Cuyler, 
10  id.  593  (so  held  under  old  practice  of  attachment  for  contempt);  s.  p.. 
People  V.  Tweed,  63  N.  Y.  202. 
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The  delay  intervening  without  his  fault  before  notice  of  taxed 
hill,  is  not  computed  as  a  part  of  the  time  limited  within  which 
he  is  bound  to  pay. 

If  an  order  awards  (absolutely  or  as  an  optional  condition) 
costs  or  disbursements  without  liquidating  the  amount,  the  suc- 
cessful party  to  whom  they  are  awarded  must  have  them  taxed 
or  liquidated  by  or  under  the  direction  of  the  court  before  he  can 
issue  execution.*® 

89.  Execution  upon  an  order.] — Under  the  statute  substitutiDg 
execution  against  personal  property,  for  proceedings'  by  attach- 
ment for  contempt,  to  collect  costs  of  an  order,  the  execution  issues, 
of  course,  without  leave,®^  and  the  same  rule  applies  to  the  like 
execution,  when  issuable,  to  enforce  payment  of  any  other  sum 
of  money  absolutely  directed,  by  an  order,  to  be  paid,^*  unless 
the  execution  is  to  run  in  favor  of  some  person  having  an  interest 
in  compelling  the  payment,  other  than  the  one  to  whom  the  money 
M-as  awarded  by  the  order,*^  or  unless  against  an  executor,  adminis- 
trator, or  trustee,  etc.,  necessarily  suing  in  a  representative  ca- 
Ijacity. 

86  Eckerson  v.  Spoor,  4  How.  Pr.  361,  3  Code  Rep.  70. 

Parker,  J.,  said:  "A  party  can  irt  no  ease  tax  his  own  costs,  and  proceed 
to  collect  them  by  execution;  nor  can  an  execution  be  issued  in  any  case, 
unless  the  amount  in  dollars  and  cents  has  first  been  adjudged  by  the  court. 
In  case  of  final  judgment,  the  judgment-roll  is  the  foundation  for  the  execu- 
tion; and  in  case  of  interlocutory  costs,  or  costs  ordered  to  be  paid  on 
motion,  the  amount  should  be  ascertained  and  stated  in  the  order  of  the  court, 
and  execution  awarded  [citing  People  v.  Nevins,  1  Hill,  154,  158]." 

The  party  against  whom  an  order  to  pay  forthwith  being  entitled  to  twenty- 
four  hours  at  the  least,  a  default  entered  the  same  day  is  irregular.  Winans 
ads.  Van  Name,  3  City  H.  Eec.  156. 

87  Herring  v.  Halleubeck,  1  How.  Pr.  89  (costs  awarded  for  opposing  when 
moving  party  did  not  appear)  ;  s.  p.,  in  equity  before  the  Code,  Poillon  v. 
Houghton,  2  Sandf.  649;  Wellman  v.  Frost,  38  Hun,  389. 

88  N.  Y.  Code  Civ.  Pro.,  §  779;  Weitzel  v.  Schultz,  3  Abb.  Pr.  468;  S.  c,  13 
How.  Pr.  191;  to  the  same  eflfeet,  Mitchell  v.  Westervelt,  6  How.  Pr.  265, 
afl''d.  Id.  311,  note;  Lucas  v.  Johnson,  Id.  121. 

89  For  such  an  execution  leave  is  expressly  required  by  N.  Y.  Code  Civ. 
Pro.,  §  779. 

In  Meacham  v.  Dodge,  Wright  (Ohio),  375,  B.  for  the  use  of  M.  sued  D. 
D.  got  judgment  for  costs,  and  sued  out  a  fi.  fa.,  which  was  returned  nan  est. 
He  then  sued  out  a  scire  facias  against  M.  to  show  cause  why  judgment 
should  not  be  had  against  him.  Demurrer  overruled,  and  D.  had  judgment. 
Writ  of  error. 

Per  curiam :  "  The  cestui  que  trust  is  the  actor  in  fact,  though  he  use  the 
name  of  the  trustee;  because  he  has  the  legal  interest.  He  occupies  a  similar 
relation  to  the  subject  as  is  occupied  by  an  attorney,  and  may  be  procefedcd 
against  in  the  same  way,  by  order  and  attachment.  This  is  a  more  convenient 
way  than  by  sci.  fa.,  and  we  think  the  writ  does  not  lie."    Keversed. 
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This  principle  applies  to  orders  in  special  proceedings  as  well 
as  actions,  including  orders  entered  on  determining  a  petition.^" 

As  against  the  guardian  ad  litem  of  an  infant  plaintiff,  leave 
is  not  necessary.^^ 

If  either  the  person  entitled  to  or  the  person  charged  with  the 
payment  has  died,  the  better  practice  is  to  apply  for  leave. 

If  one  of  several  joint  parties  charged  with  payment  has  died, 
the  execution  may  issue,  of  course,  against  the  survivors.®^ 


FOEMS. 


94.  Caption  of  an  order  of  court  in 

an  action. 
94a.  The  same;  at  Appellate  Division. 

95.  Caption  of  order  made  at  special 

term  adjourned  to  chambers. 

96.  Caption  of   judge's  order. 

97.  Order  made  by  consent. 

98.  Consent  to  form;  and  waiver  of 

notice  of  settlement. 

99.  Order  on  default  of  party  moved 

against. 

100.  Order     dismissing     motion     for 

absence  of  moving  party. 

101.  Order  in  favor  of  moving  party. 

—  General  form,  illustrating 
various  recitals;  and  pro- 
visions  as  to   costs. 

102.  Clause    reciting    the    overruling 

of   preliminary   objections. 

103.  The    same. — Another    form    re- 

citing the  taking  of  evidence 
and  determination  of  a  ques- 
tion arising  thereon. 

104.  The    same. — ^Another    form    re- 

citing a  stipulation  obviating 
the   preliminary   objection. 

105.  Order    denying    motion    upon    a 

preliminary  objection,  that  an 
affidavit  taken  in  another 
State  was  ■  not  properly  certi- 
fied. 

106.  Clause   as   to  jurisdictional   ob- 

jection. 

107.  Order    against    moving    party. 

108.  Order     denying     motion     with 

leave  to  renew. 


109. on    the    ground    of    irreg- 
ularity in  the  motion  papers. 

110.  Order    denying    motion    because 

made  before  a  wrong  justice. 

111.  Clause    showing    denial    was    on 

ground  excluding  exercise  of 
discretion. 

112.  Order     denying     motion     with- 

out prejudice  to  an  action. 

113. to     put     in     supplemental 

answer  because  plaintiff 
makes  a  stipulation  and  ad- 
mission. 

114.  Order     vacating    order    of    ar- 

rest, on  condition. 

115.  Order      with      conditions      and 

consent  thereto. 

116.  Clause     referring    to    parts     of 

another  document. 

117.  Order    denying    motion    to    va- 

cate a  previous  order  which 
appointed  a  time  that  has  now 
passed. 

118.  Order    reinstating    previous    or- 

der without  prejudice  to  pro- 
ceedings to  punish  for  its  dis- 
obedience. 

119.  Clause    in    order    granting   stay 

on  condition  of  immediate  ap- 
peal. 

120.  Clause    in    order    staying    pro- 

ceedings for  purpose  of  ap- 
peal. 

121.  Clause     dispensing     with     ser- 

vice. 


90  See  N.  Y.  Code  Civ.  Pro.,  §  3347,  subd.  6,  §  3343,  subd.  20;  N.  Y.  Gen. 

^"uf  costl'are  awarded  against  an  infant  plaintiff  they  may  be  collected  by 
execution  or  otherwise  from  the  guardian  as  if  he  were  plaintiff.    N.  Y.  Code 

'''l2Zucas^lj'o'hns'on!-6  How.  Pr.  121   (so  held  under  the  Act  of  1847). 
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122.  Order  denying  motion   and   im- 

pounding papers  for  basis  of 
prosecution   for  perjury. 

123.  Order  of  a   judge   that   an   ad- 

ditional paper  may  be  read  on 
a  motion  before  him  not  yet 
heard. 

124.  Order      adjourning       argument 

of  motion. 

125.  The  same;   with  leave  to  serve 

additional  papers,  and  contin- 
uing injunction  meanwhile. 

126.  The     same;     with     continuance 

of     appointment     of     receiver 
and  injunction  meanwhile. 
127. on    objection    to    jurisdic- 
tion,   and    continuing    injunc- 
tion, etc. 

128.  Clause    (in  an  order  denying  a 

motion)  vacating  a  previous 
stay. 

129.  Order     to      show      cause     why 

judge's  order  should  not  be 
vacated,  with  stay  mean- 
while. 

130.  Order   of   court  to   show   cause 

why  previous  order  opening 
default  should  not  be  declared 
to  have  been  waived,  with 
stay. 

131.  Order      on      notice       declaring 

previous  order  opening  de- 
fault to  have  been  waived  by 
non-performance   of    condition. 

132.  Order       amending       order       to 

show  cause,  and  granting  mo- 
tion. 

133.  Notice  of  settlement  of  order. 

134.  Notice  of  entry  of  order. 

135.  Notice    of    entry    of    Appellate 

Division  order. 

136.  Clause    in    an    order    directing 

its  entry  in  another  county; 
or  nunc  pro  tunc,  or   both. 

137.  Order    compelling    entry    of    a 

judge's  order  made  out  of 
court,  and  the  filing  of  papers. 

138.  Notice  of  motion,   or   order,  to 

enter  order  nunc  pro  tunc. 

139. to  resettle  order,  speci- 
fying desired   corrections. 

140. to  resettle  order  to  con- 
form to  a  proposed  order.       ' 

141.  Order   to    show   cause   why    or- 

der should  not  be  resettled 
generally. 

142.  Notice   of   motion    for   resettle- 

ment   (generally). 


143.  Indorsement    on    returning  no- 

tice of  resettlement  as  irregu- 
lar, 

144.  Order    of    resettlement   by   con- 

sent. 

145.  Order     resettling     order;     full 

form. 

146.  Order         resettling        ordering 

part  of  order  continuing  in- 
junction. 

147.  Order     resettling    by    directing 

amendment  of  previous  order, 
without  prejudice,  and  on  con- 
dition of  facilitating  review 
on  appeal. 

148.  Direction    in   order   of  resettle- 

ment that  correction  be  made 
in  original  order  pending  ap- 
peal,  without  prejudice,  etc. 

149.  Clause    in    order    resettling  an 

order  settled  or  made  but  not 
entered. 

150.  Order    denying   motion   for  re- 

settlement. 

151.  Order    denying    motion    to   re- 

settle and  interpreting  the 
former  order. 

152.  Direction     of    judge    who    has 

granted  an  order  to  show 
cause,  modifying  the  time  of 
return. 

153.  Notice    of    mofion    for    reargu- 

ment. 

154.  Order  to  show  cause  why  mo- 

tion should  not  be  reargued, 
and  why  reargument  should 
not  immediately  proceed; 
with  stay  meanwhile. 

155.  Clause  in  a  new  order  vacating 

a  former  order  and  directing 
entry  nunc  pro  tunc. 

156.  Order     of     court     amending    a 

judge's  order  which  had  been 
made  in  form  of  a  court  or- 
der, by  striking  out  court 
caption  and  direction  to  enter. 

157.  Order  to  show  cause  why  party 

should  not  have  leave  to 
submit  additional  affidavit 
and  thereupon  have  reargu- 
ment. 

158. why    motion    should    not 

be  reargued  or  party  have 
leave  to  renew  with  stay 
meanwhile. 

159. why   there    should  not  be 

a  reargument  or  renewal  or  s 
stay  pending  appeal. 
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160.  Order       allowing       reargument 

or  renewal  as  moving  party 
may  be  advised. 

161.  Order    denying    motion    for    re- 

argument  but  granting  leave 
to  renew  after  service  of  pa- 
pers. 

162.  Order       allowing       reargument 

and  denying  motion  after  re- 
argument had. 

163.  The   same. — Another   form. 

164.  Order     granting     leave     to     re- 

new on  the  merits  and  upon 
additional  papers. 

165.  Consent  to  amendment  of  order. 

166.  Order     by     consent     amending 

previous  order  of  court. 

167.  Order       amending       order       of 

court,  nunc  pro  tunc,  but  sav- 
ing proceedings  had. 

168.  Order  by   court   to   show   cause 

why  judge's  order  should  not 
be  modified. 

169.  Order    striking    out    scandalous 

and  impertinent  matter. 

170.  The  same. — Another  form. 

171.  Order    of    judge,    ex    parte,    va- 

cating an  order  granted  by 
him  ex  parte. 

172.  Order    of    court,    ex   parte,    va- 

cating an  order  of  court 
granted  ex  parte. 


173.  Order   by   judge  to   show   cause 

why  he  should  not  vacate  his 
order. 

174.  Order   of   court   to    show   cause 

why  judge's  order  should  not 
be  set  aside;  with  stay  mean- 
while. 

175.  Order    of    court    on   notice,   va- 

cating court  order  made  ex 
parte  or  on  notice. 

176.  Affidavit     to     move    to     vacate 

order  for  neglect  to  file  papers. 

177.  Order      to      show      cause      why 

order  should  not  be  vacated 
for  neglect  to  file  papers. 

178.  Order    vacating    order    entered 

in  wrong  county;  and  proceed- 
ings thereon. 

179.  Order    of    judge    on   notice   va- 

cating his  ex  pa/rte  order. 

180.  Order      vacating      order      made 

under  misapprehension  and 
setting  down  motion  for  re- 
hearing, with  leave  to  put  in 
new  affidavits. 

181.  Execution       against       personal 

property  on  order  requiring 
payment  of  costs  or  other  sum 
of  money. 


FORM  No.  94. 
Caption  of  an  order  of  courtss  in  an  action.94 

At  a  special  [or,  trial]  term  of  the  [Supreme]- 
Court  [may  include  of  the  State  of  New  York] 
held  in  and  for  the  Cou;nty  of  [New  York] 
at  [the  County  Court  House  in  the  Borough  of 
Manhattan  in  said  county],  on  the  day®^ 

of  ,  19     . 

[Or,  At  a  term  of  the  County  Court  for  the 
County  of  and  State  of  ,  etc.] 

[Or,  At  a  stated  term,  etc.,  or,  adjourned  term  of 
the  Circuit  Court  of  the  United  States  for,  etc.] 
Present — Hon.   [John  Duer],  Justice. 


*3See  paragraph  14  (ahove). 
■  8*  An  order  made  upon  an  applica- 
tion not  in  an  action,  varies  from 
this  Form  in  having  the  words,  "  In 
the  matter  of  the  application  of  A. 
B.,  etc.,"  in  the  place  of  the  names  of 


the  parties.  See  p.  39  of  this  vol- 
ume. (See  People  v.  Chrystal,  8 
Barb.   545,   criminal   case.) 

95  As  to  date  of  an  order,  see  para- 
graphs 20  and  21,  pp.  218-221 
{ahove). 
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[Names  of  plaintiffs]^ 


96 


Plaintiffs, 


against 
[Names  of  defendants'],^^ 


Defendants. 


FORM  No.  94a. 
Caption  of  an  order  made  at  an  appellate  division. 

At  a  term  of  the  Appellate  Division  of  the 
Supreme  Court  for  the  [First]  Department,  held 
at  the  [Appellate  Division  Court  House  in  the 
Borough  of  Manhattan,  County  of  New  York]  on 
the  day  of  ,  19     . 

Present : 

Hon.  [Morgan  J.  O'Brien]  P.  J. 

Hons,  [Edward  Patterson]  \ jj 
etc.  J 


A.  B. 


Appellant 
[or^  Respondent] 


vs. 
B.  C.  and  others, 


Respondents 
[or.  Appellants.] 


FORM  Wo.  95. 
Caption  of  order  made  at  Special  Term  adjourned  to  chambers-ST 

At  a  Special  Term  of  the  Supreme  Court  for  the 
County  of  ,  held  at  tiie  chambers  of  Jus- 


96  Enough  names  to  identify  the 
action  is  sufficient,  adding  •"  and 
others,"  unless  an  intention  to  refer 
in  the  body  of  the  order  to  the 
"  above  named,"  makes  it  desirable 
to  specify  in  detail. 


97  Under  N.  Y.  Code  Civ.  Pro., 
§  239.  See  paragraph  17,  p.  21* 
{above).  See  also  paragraph  121i ' 
page  135,  of  this  volume. 
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'  tice  ,  in  the  city  of 

day  of  ,  19     . 

Present  —  Hon.  [  j,  Justice. 

{Title  of  the  cause.'] 


,  on  the 


FORM  No.  96. 
Caption  of  judge's  order.98 
\_Name  of  court,  and,  if  supreme  court,  name  of  county.l 


[Names  of  the  plaintiffs'},^^ 

Plaintiffs, 
against 


[Names  of  the  defendants'],^^ 

Defendants. 


FORM  No.  97. 
Older  made  by  consent.i 
[Caption  as  in  Form  No.  94  or  No.  96,  according  to  motion.] 

On  reading  [and  filing]  ^  the  annexed  consent  of  the  attorneys 
for  the  plaintiff  and  for  the  defendant  Y.  Z.  respectively,  and  the 
■offlasent  of  the  defendant  W.  X.,  acknowledged  the  day  of 

,  19     ,  and  [etc.], 

Oedeeed  [etc.,  as  in  other  forms]. 

FORM  No.  98. 
Consent  to  form; 3  and  waiver  of  notice  of  settlement. 

Form  of  the  foregoing  order  not  objected  to,  and  notice  of 
settlement  v^aived. 

[Date.]  O.  P., 

Attorney  for  defendant. 

[Indorse  or  underwrite  upon  original  proposed  ord^r.] 


98  See  paragraph  16,  p.  215 
(above).  See  also  paragraph  18,  p. 
217,  as  to  caption  of  the  judge's 
order  in  first  district,  which  else- 
■where  must  be  a  court  order. 


99  See  note  96   (above). 

1  See  paragraph  6,  p.  211   (above). 

2  There    would    be    no    recital    of 
filing,  if  a  judge's  order. 

3  See  paragraph  7,  p.  211   (above). 
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FORM  No.  99. 
Order  on  default  of  party  moved  against.4 

The  [plaintiff]  having  moved  this  court  for  an  order  [briefly 
characterize  the  relief  soughf],  and  the  motion  therefor  now  regu- 
larly coming  on  to  be  heard;  [continue  with  the  recitals  of  the 
notice  of  motion  arid  supporting  papers  as  in  other  orders,  con- 
tinuing:'] and  on  reading  and  filing  proof  of  due  service  of  notice 
of  this  motion^  upon  the  defendant's  attorney  [or,  upon  the  ad- 
mission of  due  service  of  notice  of  this  motion  by  defendant's 
littorney]  [and  it  appearing  from  the  afiidavit  of  A.  B.,  verified  on 
the  day  of  ,  19     ,  that  upon  the  return  day  of  said  mo- 

tion the  same  was  duly  adjourned  by  stipulation  of  counsel  in  open 
court  —  or,  by  the  court  —  to  this  day] ,  and  after  hearing  A.  B., 
of  counsel  for  the  plaintiff,  and  no  one  appearing  in  opposition, 
it  is,  on  motion  of,  etc., 

Oedeked  [granting  the  relief^  soughf],  with  ten  dollars  costs.' 

FORM  No.  100. 
Order  dismissing  motion  for  absence  of  moving  party.s 
[Title  or  caption  as  in  Form  94  or  96,  according  to  motion.] 

The  [plaintiff]  herein  having  given  notice  of  a  motion  for 
[briefly  indicating  object],  to  be  heard  this  day  [or,  and  the  same 
coming  on  regularly  upon  the  calendar  —  or,  by  due  adjourn- 
ment —  to  be  heard  this  day] ,  and  no  one  appearing  for  the  plain- 
tiff; now  on  reading  [and  filing]  the  copy  of  the  notice  of  said 
motion  dated  on  the  day  of  ,  19     ,  [or,  order  to 

show  cause  granted  on  the  day  of  ,  19     ,]   and 

papers  thereto  annexed,  and  on  motion  of  O.  P.,  attorney  for  the 
[defendants], 

Oedeeed,  that  said  motion  be,  and  the  same  hereby  is,  dismissed 
with  ten  dollars  eosts,^  to  be  paid  by  [plaintiff]  to  defendants  or 
their  attorney. 

[Date,  signature,  etc.,  as  in  Form  No.  108  (beloiv).] 

4  See  p.  136   {ahove).  and    eases     cited    on    pp.    154,   155 

5  See  paragraph  24,  p.  222  (ahove).  If  they  are  granted  on  de- 
(alove).  fault  when  not  asked  in  the  notice, 

6  See  paragraph  162,  p.  154  a,  motion  to  vacate  so  much  of  the 
(aiove) .  order  as  grants  them  is  sustainable, 

7  Not  allowed  unless  asked  for  in  and    may     be    granted    with    costs, 
the  notice   or   order  to   show   cause;  Crippen  v.  Ingersoll,  10  Wend.  603. 
and    a    prayer    for   general    relief   is  8  See   p.    137    (paragraph   126)   of 
not    enough.      Smith   v.    Fleischman,  this  volume. 

17   App.   Div.   532,   45   N.   Y.    Supp.  9  See  N.  Y.  Gen.  Rule  No.  44  as  to 

653.     See  also  paragraphs   162,   165,       costs  allowed  for  attending  to  oppose 
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FORM  No.  101. 
Order  in  favor  of  uoving  party.— General  form,  illustrating  various  recitals  ;io 
and  provisions  as  to  costs.n 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

The  plaintiff  having  moved  this  court  for  {hriefly  state  object 
of  motion]  and  said  motion  coming  regularly  on  to  be  heard; 
N"ow,  on  reading  and  filing  [here  enumerate^^  motion  papers,  for 
instance,  thus:]   the  notice  of  said  motion,  dated  the  day 

oi  ,  19     ,  and  the  affidavit  of  A.  B.,  the  plaintiff  above 

named,  verified  the  day  of  ,  19     ,  and  Exhibits  A 

and  B  thereto  annexed,  and  the  deposition  of  C.  D.,  verified  the 
day  of  >  19     ,  taken  under  the  order  of  Mr.  Jus- 

tice J.  K.,  herein  dated  the  day  of  ,  19      ,  to- 

gether with  the  said  order,  the  oath  of  R.  F.,  Esq.,  the  referee 
therein  named  and  his  certificate  to  said  deposition  [and  upon  the 
pleadings  in  the  action]  in  support  of  said  motion;  and  on  read- 
ing and  filing  the  aifidavit  of  E.  F.,  verified  the  day  of 
,19     ,  in  opposition  thereto; 

[Recital  of  waiver^^  of  irregularity]  —  and  the  defendant's 
attorneys  having  vsraived  in  open  court  all  objection  to  the  authen- 
tication of  [the  said  affidavit  of  A.  B.] 

[Recital  of  special  authentication] — and  on  reading  and  filing 
a  copy  of  the  execution  in  this  action  issiied  to  the  sheriff  of  the 
county  of  ,  and  mentioned  in  said  affidavit  of  A.  B.,  with 

the  certificate  of  the  county  clerk  thereto; 

[Recital  of  document  on  file] — and  upon  the  judgment  roll 
filed  herein  on  the  day  of  ,  19     , 

[Recital  of  document  read  hy  consent]  —  and  on  reading  and 
filing  the  opinion  of  the  referee  herein  dated  the  day  of 

,19  ,  on  behalf  of  the  plaintiff,  the  defendant's  attor- 
neys consenting  in  open  court  that  for  the  purposes  of  this  motion 
it  be  deemed  a  part  of  his  report ; 

[Recital  of  consent  to  time  or  place  of  hearing]  —  and  on  read- 
ing and  filing  [plaintiff's]  notice  of  motion  [or,  order  to  show 
cause  why  —  here  indicating  object] ,  and  the  consent  indorsed 

a  non-enumerated  motion  at   Appel-  n  See  paragraphs  48-58,  pp.  233- 

late  Division,  in  case  of  the  default  236   (above),  as  to  costs  generally, 

of  the  moving  party.  12  See      paragraph      27,      p.      223 

10  See  paragraphs  22-30,  pp.  221-  (above). 

226   (a5o«e),  as  to  recitals  and  their  13  See      paragraph      28,      p.      225 

•importance  generally.  (above). 
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thereon  of  the  attorneys  for  all  the  [defendants]  that  this  motion 
should  be  made  and  heard  at  this  term  of  court  and  without  fur- 
ther or  other  notice ;  ^* 

\_Recital  of  transfer  of  motion^^'\ — and  on  reading  and  filing 
the  stipulation  of  the  parties  \_or,  the  order  of  Mr.  Justice  J.  K.] 
dated  the  day  of  >  19     >  transferring  this  motion, 

to  be  heard  and  decided  by  Mr.  Justice  K.  L.  [but  without  preju- 
dice to  any  preliminary  objection  to  the  notice  of  motion  or  the 
hearing  thereof]  ; 

{^Recital  of  prelimmary  o'bjectiov}^']  —  and  the  coimsel  for  the 
[defendants]  having  urged  as  a  preliminary  objection  to  the  read- 
ing of  the  said  affidavit  of  A.  B.,  that  the  certificate  of  authentica- 
tion thereunto  attached  was  defective  in  form  and  not  in  com- 
pliance with  statutory  requirements,  and  the  said  objection  hav- 
ing been  overruled  by  the  court  \_or,  by  Mr.  Justice  K.  L.]  ; 

\_Recital  of  a  stipulation] — and  the  [plaintiffs]  having  stipu- 
lated in  open  court  that  \_stating  the  stipulation  in  full,  or,  if  in 
writing,  refer  to  it  as  read  and  to  ie  filed,  and  file  it  with  fh^ 
papers']  ; 

[Recital  of  oral  admission,  etc}''] — and  it  being  admitted  in 
open  court  [by  the  plaintiffs]  that  [state  the  entire  admission]  ; 

[Recital  of  election  or  non-election] — and  the  defendants  not 
having  shown  their  election  to  try  the  counter-claim  in  this  action 
in  the  manner  indicated  in  the  said  order  to  show  cause  on  the 
return  day  thereof,  or  on  the  hearing  of  this  motion.  And  the 
plaintiffs  having  elected  in  open  court  to  waive  their  demand  for 
quarterly  interest  due  on  the  assessment  mentioned  in  the  com- 
plaint, on  being  allowed  to  [stating  the  condition]  ; 

[Recital  of  a  proceeding  suisequent  to  notice] — and  it  being 
suggested  to  the  court  by  both  parties  that  since  this  motion  "was 
noticed  the  papers  referred  to  in  said  notice  of  motion,  as  not 
having  been  filed,  were  filed  with  the  clerk  of  this  court  on  the 
day  of  ,  19     ,  and  notice  thereof  served  upon  the 

[defendant's  attorney]  ; 

[Recital  where  a  party  served  does  not  appear^^] — and  on 
reading  and  filing  proof  of  due  service  of  the  notice  of  [or,  order 
to  show  cause  for]  this  motion  dated  the  day  of  > 


14  This    recital    will    probably    be 

16  See 

paragraph 

30, 

P- 

226 

unnecessary     if     the     attorneys     are 

{above) . 

shown  to  have  appeared  in  opposition 

IT  See 

paragraph 

28, 

P- 

225 

and  argued  on  the  merits,  on  the  ad- 

{above). 

journed   day. 

18  See 

paragraph 

24, 

P- 

2Z2 

15  See     paragraph      120,     p.      135 

{above). 

{above) . 

• 
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19  _  ,  upon  W.  X.,  one  of  the  [defendants]  herein,  by  the  affi- 
davit of  L.  M.,  verified  on  the  day  of  ,  19  ,  lor, 
by  the  written  admission  of  the  attorney  for  W.  X.  of  due  service 
thereof  upon  himj  ;  and  the  motion  having  come  on  regularly  to 
be  heard   [upon  the  adjourned  day]  ; 

[Recital  of  appearance^^1~  and  after  hearing  M.  :R.,  Esq.,  of 
counsel  for  [plaintiff]  in  support  of  the  motion ; 

[Recital  of  special  appearance^°'] — and  after  hearing  0.  P., 
Esq.,  of  counsel  for  the  [defendant]  X.  Y.,  appearing  specially 
for  the  purposes  of  this  motion  only  and  in  opposition  thereto; 

[Recital  as  to  ground  of  opposition^^^ —  and  after  hearing 
Q.  E.,  for  the  [defendant]  T.  Z.,  in  opposition,  on  the  ground 
that  [for  instance,  this  motion  is  premature]  ; 

[Recital  of  facts  found^^'] —  and  it  appearing  [or,  being  proved] 
to  the  satisfaction  of  the  court  [or,  judge]  that  [here  briefly  re- 
cite the  conclusions  of  fact  established  by  the  papers']  ; 

[Recital  of  deliberation^^] — and  due  deliberation  being  had 
thereon ; 

[Recital  of  the  opinion  of  the  court^*] — and  on  reading  and 
filing  the  decision  of  tlie  court  [or,  the  justice]  thereupon: 

jM"ow  on  motion^^  of  E.  S.,  attorney  for  the  [plaintiffs]  ; 

Oedeeed  [here  insert  the  provisions  of  the  order]. 

[Direction  a,s  to  costs] — with  ten  dollars  costs^®  [and 

19  See  paragraphs   31-35,   pp.  226-       of  the  record,  and  could  be  referred 
■228    (above),  as  to  appearances  gen-       to  in  order  to  ascertain  the  grounds 

erally.  of    the    decision;    and    it    appearing 

20  See  paragraph  33,  p.  227  therefrom  that  the  decision  was 
{above).  See  also  paragraphs  24  based  upon  the  ground  of  a  want  of 
and  101,  on  pp.  85  and  125,  and  the  power,  it  was  held  that  the  order, 
subject  of  Appearances,  post.  although    a    discretionary    one,    was 

21  See      paragraph      32,      p.      227  reviewable  by  the  Court  of  Appeals. 
(above).  [The   Court   of   Appeals   cannot   now 

22  See  paragraph  29,  p.  225  entertain  an  appeal  from  an  order 
(above).  entered  upon  a  motion,  except  upon 

23  See  paragraph  34,  p.  227  allowance  of  an  appeal  by  the  Appel- 
(above).  late  Division.] 

24  In  Tolman  v.  The  Syracuse,  25  See  paragraph  35,  p.  227 
Binghamton  &  N.  Y.  R.  R.  Co.,  92  jN.  (above). 

Y.  353,  where  an  order  of  a,  special  26  As  to  costs  generally,  see  para- 
term  recited  that  it  was  made  "on  graphs  48-58,  pp.  233-236  (above). 
reading  and  filing  the  decision  of  Costs  may  be  granted  in  an  order 
the  court,"  referring  to  the  special  made  on  rehearing  if  they  might  be 
term  opinion,  which  was  the  only  de-  on  the  motion  originally.  Van  Wyck 
cision  iiled,  and  the  minutes  of  the  v.  Alliger,  3  How.  Pr.  292,  1  Code 
General  Term,  on  affirmance  of  such  E.  68. 

order,  st^ited  that  it  was  affirmed  on  As  to  costs  upon  default  of  party 

the  opinion  of  the  judge  at  Special  moved  against,  see  note  to  Form  No. 

Term  —  it  was  held  that  the  opinion  99   (above). 
at  Special  Term  was  thus  made  part 
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■disbursements^^],  to  be  paid  to^"  the  [plaintiffs  or  their  attorneys] 
by  the  [defendant]  Y.  Z.  [or,  to  plaintiffs  to  abide^®  the  event  of 
this  action]. 

[Another  'provision  as  to  costs. —  It  is  further  okdeked  that  the 
defendant  pay  to  the  plaintiff's  attorney  ten  dollars,  costs  of  this 
motion,  within  ten  days  after  the  service  of  a  copy  of  this  order, 
with  notice  of  its  entry,  upon  the  defendant's  attorney.] 

[Another  direction  as  to  costs. — And  it  appearing  to  the  court 
that  said  has  been  guilty  of  mismanagement,  or  —  or, 

and  —  bad  faith  in  the  prosecution  —  or,  defense  — ■  of  this  action 
in  respect  of  this  motion,  it  is  further  oedeeed  that  said  costs  be 
paid  by  him  personally^"  for  such  misconduct. ^^] 

[If  a  judge's  order,  date,  and  signature  of  judge,  with  official 
title.] 

[Or,  if  a  court  order.  Enter,  to  luhich  will  he  added  the  signa- 
ture of  judge  or  presiding  justice,  by  initials  of  nanve  and  title.'] 

FORM   Wo.  102. 
Clause  in  an  order  reciting  the  overruling  of  preliminary  oljjections.sa 

And  the  said  motion  having  duly  come  on  for  hearing,  and 
the  counsel  for  the  [defendant]  having  urged  as  preliminary  ob- 
jections to  the  hearing  thereof,  [state  the  nature  of  the  'pre- 
liminary objections,  as,  that  the  said  motion  should  be  heard  at  a 
Special  Term  for  the  trial  of  issues,  and  also  that  such  hearing 
could  not  be  brought  on  by  order  to  show  cause  upon  a  notice  of 
less  than  eight  days,  and  also  that  such  hearing  should  not  be 
had  by  the  justice  whose  order  in  this  proceeding  had  been 
vacated  on  appeal  by  the  Appellate  Division,]  which  objections 
were  severally  overruled  by  the  court ; 

And  the  motion  having  thereupon  been  heard  u.pon  the  merits ; 

ISTow,  on  reading  and  tiling  the  said  order  to  show  cause,  [etc.]. 

27  See  paragraphs  53,  54,  p.  235  Carty)  312,  note ;  and  see  other  cases 
{ahove).  under  Appeals,  and  also  Sanders  V, 

28  See      paragraph      55,      p.      236  ToM'nshend,  11  Abb.  N.  C.  217. 
(atove),   as   to  who   are   entitled   to  sounder    N.    Y.    Code    Civ.    Pro., 
costs.  §  3246,  such  a  direction  as  this  is  to 

29  If  awarded  generally  to  abide  be  given  by  the  "court;"  but  the 
the  event,  with  neither  party  speci-  better  opinion  is  that  the  word 
fied,  the  party  ultimately  successful  "  court "  there  is  to  be  construed  as 
may  tax  the  costs  of  the  motion ;  if,  applying  also  to  a  'judge,  whenever  a 
as  in  the  form,  they  are  awarded  to  judge  may,  as  on  motion,  award  costs 
a  particular  party,  to  abide  the  in  such  a  case,  as  well  as  to  a  rei- 
event,  his  right  to  tax  them  depends  eree. 

upon    his    being    successful    in    the  31  So  as  to  allow  commitment  for 

action.     See  New  v.  Anthony,  4  Hun,  nonpavment. 

52,  6  Sup.  Ct.    (T.  &  C.)    243;  Lotti  32  See  paragraph  30,  p.  226,  as  to 

1},   Krakaner,    1    Civ.   Pro.    R.    (Mc-  the  importance  of  such  a  recital. 
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FORM  No.  103. 

The  same. — Another  form  reciting  the  taking  of  evidence  and  determination 
of  a  question  arising  thereon.33 

And  the  [plaintiff]  having  made  the  preliminary  objection, 
on  the  hearing  of  said  motion,  that  the  moving  affidavit  made  as 
aforesaid  by  the  said  G.  C.  H.  failed  to  show  that  any  property 
had  been  attached,  or  that  the  said  H.  had  any  interest  in  the 
attached  property,  and  the  court  having  overrt^led  said  preliminary 
objection  [and  having  thereupon  given  plaintiff  leave  to  svibmit 
affidavits  upon  the  question  of  the  interest,  if  any,  which  the 
said  G.  0.  H.,  as  assignee  for  the  benefit  of  the  creditors  of 
r.  W.,  had  in  the  property  attached;  and  the  plaintiff  having 
thereupon  submitted  in  opposition  to  said  motion  the  affidavit  of 

F.  N.  B.,  verified  the  day  of  ,  19     ,  and  the  said 

G.  C.  H.,  having  submitted  in  answer  thereto  his  affidavit  on 
the  day  of  ,  19  ,  and  an  affidavit  having  been  made 
by  F.  ]Sr.  B.,  verified  on  the  day  of  ,  19  ,  in  answer 
to  the  said  last-mentioned  affidavit  of  the  said  G.  C.  H. ;  and  said 
motion  having  been  duly  adjourned  to  this  day,  and  now  regu- 
larly coming  on  to  be  heard]  ;  Now,  upon  reading  and  filing  the 
said  notice  of  motion,  and  all  of  the  said  affidavits,  and  upon  the 
pleadings  [e^c.]. 

FORM  No.  104. 

The  same. — Another  form  reciting  a  stipulation  obviating  the  preliminary 

objection.3-t 

And  the  [defendant's]  attorney  having  thereupon,  by  way  of 
preliminary  objection  to  this  motion,  stated  to  the  court  [or,  to 
the  undersigned],  and  [plaintiff's']  attorney  having  admitted,  that 
since  the  service  of  the  notice  of  this  motion  [here  state  grounds  of 
preliminary  objection'],  and  the  [plaintiffs']  attorney  having 
thereupon  stipulated  in  writing  [or,  in  open  court  by  an  entry 
on  the  minutes]  that  [efc],  and  said  objection  having  thereupon 
been  overruled  [eic.]. 

FORM  No.  105. 

Order  denying  motion  upon  a  preliminary  objection  that  an  afSdavit  taken 
in  another  State  was  not  properly  certifled.sB 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

The  plaintiff  having  moved  to  vacate  the  order  of  Mr.  Justice 

33  See  paragraph  30,  p.  226  35  That  a  preliminary  objection  of 
(above).  this  character  must  be  noted  in  the 

34  See  paragraphs  152  and  163,  order,  to  enable  the  question  to  be 
pp.  147  and  154,  and  paragraph  30,  raised  upon  an  appeal.  See  Matter 
p.  226  (above).  of  Nat.  Gramo.  Co.,  82  App.  Div.  593, 
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J.  K.,  herein,  dated  the  day  of  ,  19     ,  [state  char- 

acter of  order,  as,  for  the  examination  of  th«  plaintiff  before  trial] 
and  said  motion  now  regularly  coming  on  to  be  heard ;  and  a  pre- 
liminary objection  having  been  made  on  the  part  of  defendant 
that  the  affidavit  of  H.  D.,  verified  ,19     ,  at  [the  city 

of  Chicago,  in  the  County  of  Cook,  and  State  of  Illinois]  did  not 
contain  a  sufficient  certificate  thereto  of  the  notary's  authority  to 
permit  the  same  to  be  used  upon  this  motion ;  and  it  appearing  to 
the  court  that  such  certificate  is  defective  and  insufficient  to 
entitle  said  affidavit  to  be  read  upon  this  motion ;  Now,  on  read- 
ing and  filing  [etc.,  as  in  previous  Forms']  and  on  motion  of 
O.  P.,  Esq.,  attorney  for  the  defendant,  it  is 

Obdeeed:  That  the  plaintiff's  motion  to  vacate  the  said  order 
for  his  examination  before  trial  be,  and  the  same  is,  hereby  de- 
.  nied,  with  ten  dollars  costs,  to  defendant,  [but  with  leave  to  re- 
new upon  payment  of  costs.] 

[Continue,  as  in  Form  No.  108  (beloiv).] 

FORM  No.  106. 
Clause  in  order  as  to  jurisdictional  objection. 

And  the  defendant  having  appeared  by  0.  P.  specially,^  for 
the  purpose  only  of  objecting  to  the  motion  on  the  ground  that 
the  court  had  no  jurisdiction  of  the  person  of  the  defendant  [or, 
of  the  subject  of  the  action  —  or,  hotK],  and  the  court  [or,  the 
undersigned],  having  heard  and  overruled  [or,  sustained]  said 
objections  [eic.]. 

FORM  No.  107. 
Order  against  moving  party. 
[Caption  as  in  Form  No.  94  or  96,  according  to  motion.'] 

The  motion  of  the  [plaintiff]  herein  for  [here  briefly  indicate 
object,  for  instance,  a  retaxation  of  his  costs]  having  duly  come 
on  [upon  the  calendar,  or,  pursuant  to  adjournment]  to  be  heard; 
now,  on  reading  and  filing  the  notice  of  said  motion  dated  on  [or, 
order  to  show  cause  granted  by  Mr.  Justice  J.  K.  and  dated  on] 
the  day  of  ,  19     ,  and  the  affidavit  of  A.  B.,  veri- 

fied the  day  of  ,   19     ,    [or,  cite  other  moving 

papers^  on  which  said  motion  is  made,  [and  the  affidavit  of  Y.  Z., 

81  N.  Y.  Supp.  853 ;  Rogers  v.  Rogers,  36  See  paragraphs  24,  101,  and  33, 

54  App.   Div.    195,    66   N.   Y.    Supp.       on  pp.  85,  125,  and  227   [above). 
512;  Mix  V.  Andes  Ins.  Co..  74  N.  Y. 
53.      See  also  paragraph  30,   p.  226 
{above). 
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verified  the  day  of  ,  19     ,  and  other  papers,  if 

any]  in  opposition  thereto  and  after  hearing  M.  JST.,  Esq.,  of 
counsel  for  the  [plaintiff]  in  support  of  said  motion  [who  also 
asked,  under  his  prayer  for  general  relief,  that  —  specifying  his 
oral  request  for  relief^''],  and  O.  P.,  Esq.,  of  counsel  for  the  [de- 
fendant], opposed  lor,  no'  one  appearing  in  support  of  said 
motion]  :  Now,  on  motion  of  O.  P.,  attorney  for  [defendant], 
Oedeeed  [eic.]. 

[Continue,  as  in  following  Form.] 

FORM  No.  108. 
Order  denying  motion  with  leave  to  renew.ss 
[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

The  motion  of  the  defendant  to  vacate  the  warrant  of  attach- 
ment herein  granted  by  Mr.  Justice  J.  K.  and  dated  the  day 
of  ,  19  ,  coming  regularly  on  to  be  heard;  ISTow,  on 
reading  and  filing  [mention  motion  papers  and  any  papers  read  in 
opposition  —  see  previous  Forms] ,  and  [upon  said  warrant  of 
attachment  and  the  papers  upon  which  the  same  were  granted] 
after  hearing  O.  P.,  counsel  for  [defendant],  in  support  of  the 
motion,  and  M.  N.,  counsel  for  [plaintiff],  in  opposition;  now, 
on  motion  of  M.  IST.,  attorney  for  [plaintiff]  : 

Oedeeed,  that  said  motion  be,  and  the  same  is  hereby  denied 
[with  ten  dollars  costs]  but  with  leave  to  [defendant]  to  renew 
the  same  upon  [payment  of  costs  and  upon]  other  papers  [or, 
upon  the  same  papers  with  or  withoiit  others]  as  he  may  be  ad- 
vised. 

[If  a  judge's  order,  date;  to  he  signed  hy  judge,  with  initials 
of  official  title.] 

[If  a  court  order,  substitute]  Enter  [to  which  will  he  added 
the  signature  of  judge,  or  presiding  justice,  hy  initials  of  name 
and  title]. 

FORM  Wo.  109. 
Order  denjHIng  motion  on  the  ground  of  irregularity  in  the  motion  papers.SB 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

[After  recitals  of  papers]  And  after  hearing  O.  P.,  counsel  for 

37  See  paragraph  26,  p.  223  39  See  paragraph  38,  pp.  229,  230 
{above).  {above),  as  to  the  importance  of  re- 

38  See  paragraph  45,  pp.  232,  233  citing  the  ground  of  decision  in  case 
{above).  See  also  paragraphs  173  of  a  denial  because  of  an  irregu- 
and  180,  pp.  160,  and  164    {above),  larity,  etc. 

as  to  when  leave  to  renew  should  be 
allowed,  and  the  effect  thereof. 
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the  [defendant],  in  opposition  to  said  motion,  who  objected  pre- 
liminarily that  [state  ground,  as,  the  irregularity  complained  of 
as  the  ground  of  this  motion  is  not  specified  in  the  notice  of 
motion]  : 

Oedeeed,  that  said  preliminary  objection  be  and  the  same  is 
hereby  sustained  and  the  said  motion  be,  and  hereby  is,  denied  on 
that  ground,  with  ten  dollars  costs,*"  [and  with  leave  to  plaintiff 
to  renew  upon  payment  of  costs.] 

[Continue,  as  in  Form  No.  108.J 

FORM  No.  110. 

Order  denying  motion  because  made  before  a  wrong  justice.*i 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

[After  recitals]  Oedeeed,  that  said  motion  be,  and  it  hereby 
is,  denied  on  the  ground*^  that  the  justice  presiding  cannot  review 
the  action  of  another  justice  of  the  court  [with  leave  to  the  moving 
party  to  renew  the  motion  upon  the  same  or  such  other  or  ad- 
ditional papers  as  he  may  be  advised,  before  —  a  term  of  court 
held  by  —  the  justice  under  whose  authority  the  order  moved  to 
be  vacated  was  made].*^ 

[Ending  as  in  Form  No.  108.] 

40  Costs  may  be  allowed.  Donald-  If  the  Special  Term  declines  to 
son  V.  Jackson,  9  Wend.  450 ;  Anon.,  base  its  order  on  a  specified  ground, 
18  id.  578.                                                        the  Appellate  Division  has  no  power 

41  See  note  39  to  last  Form.  to   direct   that   it  be   done.     Hall  v. 
*2The  ground  of  the  decision  of  a       Gilman,  87  App.  Div.  248,  84  N.  Y. 

motion    -will   rarely   be   set   forth    in  Supp.   279;    Davis   r.   Reflex  Camera 

the  order,  unless  based  upon  a  tech-  Co.,  99  App.  Div.  567,  90  N.  Y.  Supp. 

nical  preliminary  objection ;   in  such  877. 

latter  case,  a  proper  recital  and  in-  The  motion  when  noticed  for  a 
dication  of  the  ground  of  decision  is  Special  Term  may  be  referred  by  the 
of  value  to  each  party.  See  para-  presiding  justice  to  the  proper  jus- 
graph  30,  p.  226  {above).  tice  and  the  objection  thus  obviated; 
The  objection  here  is  somewhat  of  at  least,  such  is  the  local  practise  in 
such  a  character,  though  not  by  any  the  first  judicial  district, 
means  a  technical  objection,  or  one  43  This  leave  is  proper.  People  V. 
that  is  necessarily  waived  by  not  be-  National  Trust  Co.,  31  Hun,  20. 
ing  noted   in  the   order. 
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FORM  No.  111. 

Clause  in   order  showing  denial  was  on  ground  excluding  exercise   of   dis- 

cretion.44 

[Inserti  denied  for  want  of  power  to  grant  the  motion  [or 
some  reason  necessarily  excluding  an  exercise  of  the  court's  dis- 
cretion.Y'^ 

FORM  No.  112. 
Order  denying  motion  without  prejudice  to  an  action.^e 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

[After  recitals']  Oedeeed,  that  said  motion  be,  and  the  same 
hereby  is  denied,  with  ten  dollars  costs ;  but  without  prejudice  to 
the  bringing  of  any  action  which  may  be  advised. 

[Ending  as  in  Form  No.  108.] 

FORM  No.  113. 

Order  denying  motion    (to  put  in  supplemental  answer)    because  plaintiff 
makes  a  stipulation  and  admission. 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

[After  recitals]   And  the  attorney  for  the  plaintiffs  stipulating 
in  open  court  that  [state  exactly  what  the  stipulation  was,  as  proof 
of  any  amount  paid  by  C.  D.  on  account  of  the  sum  of 
and  interest,  damages  claimed  in  the  complaint  herein,  be,  upon 
the  trial  of  this  case,  allowed  in  mitigation  of  damages ;] 

And  the  attorney  for  the  plaintiffs  also  admitting  and  stipulat- 
ing in  open  court  [that  said  plaintiffs  received  from  said  assignee 
on  the  day  of  ,19       ,  a  dividend  of  per 

cent,  on  said  sum,  amounting  to  dollars  and  that  said 

last  mentioned  amount  shall  be  allowed  upon  the  trial  in  miti- 
gation of  their  damages  without  further  proof  thereof]  it  is,  on 
the  motion  of  A.  B.  attorney  for  plaintiffs,  and  upon  the  ground 
that  said  stipulations  as  above  set  forth  obviate  the  necessity  of 
the  defendant's  proposed  supplemental  answer ; 

Oedeeed,  that  said  motion  be,  and  the  same  hereby  is  denied. 

[Ending  as  in  Form  No.  108.] 

44  See  note  42  to   Form  next  pre-  cised.      See,    for    result    on    appeal, 
ceding.  Winch   v.   Farmers'   Loan   &   T.    Co., 

45  This  is  important  in  applications  11  Misc.  390,  32  N.  Y.  Supp.  244. 
addressed   to   the    court's    discretion,  46  See  paragraph  45,  pp.  232,   233 
for  the   purpose   of   showing  by  the  (above). 

record  that  no   discretion  was   exer- 
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FORM  No.  114. 
Order  vacating  order  of  arrest,  on  condition.*? 

[After  caption,  as  in  Form  No.  94  or  96,  according  to  mo- 
tion; and  recitals']  Oedeeed,  that  said  motion  be  and  the  same 
is  hereby  granted,  upon*^  condition  that  said  defendant  execute 
and  deliver,  within  five  days  after  the  service  of  a  copy  of  this 
order  on  his  attorneys  herein,  a  stipulation  duly  acknowledged 
in  like  manner  as  a  deed  to  be  recorded  to  the  effect  that  he 
will  not  bring  or  institute  any  action  or  proceeding  against  said 
plaintiffs,  or  either  of  them,  in  consequence  of  his  imprisonment 
herein,  or  by  reason  of  the  issuance  of  the  order  of  arrest  in  this 
action. 

It  is  further  ordered,  that  in  the  event  of  the  defendant  fail- 
ing or  refusing  to  execute  and  deliver  said  stipulation  as  afore- 
said, said  motion  to  vacate  said  order  of  arrest  is  hereby  denied, 
with  ten  dollars  costs,  to  plaintiffs. 

[Ending  as  in  Form  No.  108. J 

FORM  No.  115. 
Order  with  conditions  and  consent  thereto.*9 
[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

The  plaintiff's  motion  to  vacate  the  judgment  entered  in  this 
cause,  and  for  a  commission,  etc.,  duly  coming  otl  to  be  heard 
[recite  as  in  previous  Forms — see  Form  101  —  the  motion  papers, 
etc.]. 

Oedeeed,  that  the  said  judgment  be  and  the  same  is  hereby 
wholly  vacated  and  set  aside,  together  with  the  execution  and  sub- 
sequent proceedings  thereon,  without  prejudice  to  the  plaintiff's 
right  to  re-enter  the  same  for  the  proper  amount,  so  soon  as 
such  amount  can  be  ascertained;  and  to  that  end  [insert  pro- 
vision for  a  commission]  ; 

And  the  defendant  having  opposed  said  application  on  the 
ground  that  his  incarceration  might  be  unnecessarily  prolonged 
if  said  motion  is  granted,  and  plaintiff,  by  his  attorney,  having, 
in  open  court,  offered  to  consent  to  the  following  provision  in 
defendant's  behalf,  it  is  further  ordered  that,  if  defendant  shall 
in  writing  consent  to  this  provision,  but  not  otherwise,  he  shall 
be  permitted  [to  malce  application  to  this  court  for  his  discharge 

47  See      paragraph      39,      p.      230  a    eondition   precedent   in    an   order, 
(ahove) ,  as  to  power  of  court  to  im-  see  paragraph  40,  p.  231   (above). 
pose  conditions  on  granting  faVof.  49  See  the  two  preceding  notes. 

48  That  "  upon  "  sufficiently  marks 
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at  the  time  when  he  would  have  been  entitled  to  make  such  appli- 
cation, if  said  judgment  had  not  been  vacated,  and  if  an  execu- 
tion had  been  duly  issued  against  his  body  thereon],  provided, 
however,  that  he  shall,  in  the  meantime  [submit  to  an  examina- 
tion as  to  all  the  circumstances  attending  his  alleged  misappro- 
priation of  moneys,  or  other  proceeds  of  plaintiff's  notes,  and 
shall  fully  disclose  the  use  of  such  proceeds,  and  shall  produce  all 
books  and  papers  belonging  to  him,  or  under  his  control,  affecting 
such  use  of  said  moneys,  and  for  that  purpose  he  is  hereby  re- 
quired to  appear  before  M.  IST.,  Esq.,  who  is  hereby  appointed 
a  referee  for  that  purpose,  at  such  times  and  places  as  he  may 
appoint;  said  referee  to  [here  state  whether  to  examine  and  re- 
port, or  to  determine].  If  defendant  shall,  within  two  days  from 
the  service  of  this  order,  refuse  or  omit  to  consent  to  and  shall 
thereafter  fail  to  fully  and  fairly  perform  this  provision  in  his 
behalf,  it  shall  become  null  and  void. 

[Ending  as  in  Form  No.  108. J 

[Annex  consent  upon  copy,  for  example  .•] 

I,  the  above-named  defendant  C.  D.,  do  hereby  consent  to  the 
provisions  and  agree  to  fully  and  fairly  perform  the  conditions  set 
forth  in  the  foregoing  order. 

[Date.]  [Signature.] 

[A  cknowledgment.  ] 

FORM  No.  116. 

Clause  in  order  referring  to  parts  of  another  d'ocument. 

Oedeeed,  that  said  motion  be^  and  the  same  is  hereby  granted, 
and  the  words  in  paragraph  numbered  III.,  in  said  answer,  com- 
mencing with  the  words,  "  and  this  defendant  further  says," 
down  to  and  including  the  words,  "  in  good  faith,  and  without 
intent  to  injure  the  plaintiff,"  be  and  they  hereby  are  struck  out 
as  irrelevant  and  redundant.^" 

FORM  No.  117. 

Order  denying  motion  to  vacate  a  previous  order  which  appointed  a  time 
that  has  now  passed.si 

[Caption,  recitals  and  appearances,  etc.,  as  in  other  cases.] 

Oedeked:  I.  That  the  said  motion  be  and  the  same  hereby  is 
denied. 

BO  See  paragraph  80,  p.  115,  of  this  si  See      paragraph      43,      p.      232 

volume,  as  to  mode  of  referring  to  {above),  as  to  reinstating  a  lapsed 
other  papers.  order. 
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II.  That  the  said  defendant,  Y.  Z.,  submit  to  an  examina- 
tion, as  required  in  and  by  the  said  order  for  his  examination, 
and' for  that  purpose  he  appear  at  the  place  specified  in  said 
order  on  the  day  of  ,  19       ,  at         o'clock  in  the 

noon,  to  which  time  and  place  the  said  examination  is 

hereby  adjourned. 

[Signature,  etc.] 

FORM  No.  118. 

Order  reinstating  previous  order,  without  prejudice,  to  proceedings  to  punish 
for  its  disob.edience.52 

[After  caption,  as  in  Form  No.  Q4  or  96,  according  to  mo- 
tion; and  recitals,  see  Form  101]  Oedeeed,  that  the  said  A.  B. 
and  C.  D.  and  each  of  them  appear  and  attend  at  the  [cham- 
bers] of  this  court,  at  the  court  house,  in  the  city  of  , 
on  the  day  of  ,19  ,  at  o'clock  a.  m.  of  that 
day,  and  then  and  there  submit  to  an  examination  under  oath, 
[pursuant  to  section  651  of  the  Code  of  Civil  Procedure],  and 
to  the  directions  contained  in  said  order  of  Judge  J.  K.,  dated 
,19  ,  which  order  is  hereby  reinstated,  and  that  said 
persons  obey  in  all  things  the  said  directions  contained  in  said 
order. 

This  order  is  without  prejudice  to  any  motion  plaintiff  may 

be  advised  to  make  to  punish  as  for  a  contempt  the  said  A.  B. 

and  0.  D.  for  their  alleged  default  in  not  appearing  on  , 

19       ,  in  obedience  to  the  said  order  of  Mr.  Justice  J.  K.,  dated 

,19       . 

[Ending  as  in  Form  No.  108.J 

FORM  No.  119. 
Clause  in  order,  granting  stay  on  condition  of  immediate  appeal.BS 

And  it  is  further  Oedeeed,  that  [after  payment  to  the  pur- 
chaser of  the  said  dollars,  less  the  said  disbursements,  by 
the  said  referee],  all  further  proceedings  under  this  order  are 
hereby  stayed  until  the  hearing  and  determination  of  an  appeal 
from  this  order  to  the  Appellate  Division,  provided  said  appeal 
be  taken  within  twenty-four  hours  after  the  entry  and  service  of 
a  copy  hereof,  and  provided  that  said  appeal  be  argued  or  sub- 
mitted at  the  [October]  term  of  the  Appellate  Division. 

52  See  last  note.  53  See     paragraph     47,     p.     233 

{above). 
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FORM  No.  120. 
Clause  in  order  staying  proceedings  for  purpose  of  appeal.s* 

It  is  fuethee  Oedeeed,  that  all  proceedings  on  the  part  of  the 
said  C.  D.,  after  entry  of  this  order  and  service  of  a  copy  thereof, 
be,  and  they  are  hereby  stayed  to  await  the  hearing  and  decision 
of  the  Appellate  Division  on  the  appeal  from  this  order,  pro- 
vided the  plaintiff  serve  notice  of  such  appeal  forthwith  after 
service  of  a  copy  of  this  order,  and  print  and  serve  papers  upon 
such  appeal  within  [two]  days  thereafter,  and  shall  argue  or  sub- 
mit the  appeal  upon  the  first  day  the  same  can  be  argued  or  sub- 
mitted. 

FORM  No.  121. 
Clause  dispensing  with  service.55 

It  is  further  oedeeed,  that  no  service  of  this  order  is  re- 
quired to  be  made  on  the  said  defendants  or  their  attorney,  the 
order  having  been  made  in  presence  of  their  counsel,  in  open 
court. 

FORM  No.  122. 

Order  denying  motion  and  impounding  papers  for  basis  of  prosecution  for 

perjury. 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

Upon  reading  and  filing  the  petition  of  J.  L.,  dated  and  veri- 
fied the  day  of  ,  19  ,  and  the  deposition  of  J.  L. 
in  behalf  of  the  petitioner,  and  of  E.  G.,  opposed,  and  after  hear- 
ing M.  W.,  of  counsel  for  petitioner  in  favor  of  the  application, 
and  H.  W.  for  the  judgment-creditor  opposed: 

It  is  OEDEEED,  I.  That  said  application  to  [describe  it,  as  dis- 
charge the  receiver  herein]  be,  and  the  same,  is,  in  all  respects 
denied. 

II.  That  H.  W.,  Esq.,  a  counselor  of  this  court,  is  hereby 
directed,  subject  to  the  approval,  and  under  the  direction  of  the 

54  See  paragraph  47,  p.  233  standing  the  insertion  of  such  a 
{above).  clause.-  The  proper  mode  of  service 

55  Only  useful  in  a  doubtful  case,  to  bring  the  other  party  into  con- 
■where  delay  for  service  might  be  tempt,  is  explained  in  connection 
dangerous,  or  service  is  plainly  un-  with  Service  and  Contempt.  See 
necessary.  If  the  power  of  the  court  paragraphs  70,  71,  pp.  243,  244 
to  dispense  with  actual  service  is  not  (alove),  as  to  service  and  correcting 
clear  under  the  circumstances,  actual  error  in  service. 

service     should    be    made,    notwith- 
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district  attorney  of  tlie  county  of  New  York,  to  prefer  and  pro- 
secute against  the  said  J.  L.  a  charge  oi  willful  and  corrupt  per- 
jury in  the  testimony  herein  given  by  him. 

III.  That  the  clerk  of  this  court  is  hereby  directed  to  detain 
the  petition,  oath,  and  deposition  of  said  J.  L.,  and  all  other 
papers  presented  on  this  application,  and  hold  the  same  for  the 
purposes  and  use  of  said  prosecution,  and  deliver  the  same  on 
the  demand  of  said  district  attorney,  until  the  further  order  of 
this  court. 

[Ending  as  in  Form  No.  108.  J 

FORM  No.  123. 

Order  of  a  judge  that  an  additional  paper  may  be  read  on  a  motion  before 

him  not  yet  heard.56 

[Caption  of  judge's  order,  as  in  Form  No.  96,  unless  indorsed 
on  affidavit.^ 
Let  the  foregoing  [affidavit]  be  read  on  the  hearing  on  the  re- 
turn of  the  order  to  show  cause  granted  by  me  herein  on  the 
inst,  a  copy  of  such  affidavit  and  of  this  order  to  be  served 
this  day. 

[Date.]  [Signature  of  judge 

and  initials  of  title.] 
FORM  No.  124. 
Order  adjonrning  argument  of  motion.ST 

[After  caption  and  recitals.] 

And  said  motion  having  been  reached  upon  the  calendar,  and 
an  application  having  been  made  on  behalf  of  the  [defendant] 
for  an  adjournment  of  said  motion  [on  accotmt  of  the  absence  of 
H.  J.,  of  counsel  for  said  defendant]  ;  and  after  hearing  A.  B.,  of 
counsel  for  the  plaintiff,  opposed,  it  is  oedeked,  that  the  argu- 
ment of  this  motion  be  and  the  same  is  hereby  adjourned  until 
the  day  of  ,  19  ,  [without  prejudice,  however,  to 
an  application  by  the  defendant  on  said  day  for  a  further  ad- 
j  ournment.  ]  

56  That    an   order    is    necessary   to  the  papers  at  a  specified  time  before 

enable  such  a  paper  to  be  served  and  the  hearing  of  the  motion, 

read,  see  paragraph  113  and  note  66,  57  An  attorney  who  appears  at  the 

p.   132    (ahove).      See  Form  No.  61,  call  of  the  motion  and  consents  to  an 

p.  180,  for  an  example  of  an  order  to  adjournment,  thereby  appears  for  all 

show    cause,    allowing   papers    to    be  purposes   of   the  motion  though  not 

served     meanwhile.      See     also     last  served  with  notice  of  motion.     "rM- 

elause  in  Form  No.  60,  at  p.  180,  for  ton    i:   Union   Ferry    Co.,   13   N.   i- 

an  example  of  leave  granted  to  serve  Supp.  878,  20  Civ.  Pro.  Kep.  238. 
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FORM  No.  125. 

The  same;  with  leave  to  serve  additional  papers,  and  continuing  injunction 

ineanwlule.58 

[Caption  {unless  the  order  is  indorsed  on  the  motion  papers)  as 
in  Form  No.  94  or  96,  according  to  motion.] 
The  hearing  of  the  motion  herein  is  hereby  adjourned  to  the 
day  of  ,  19       ,  same  hour  and  place,  with  leave 

to  the  [plaintiff]  to  serve  additional  papers  in  support  of  the  mo- 
tion, on  or  before  the  day  of  ,  19  ,  and  the 
temporary  injunction  contained  in  the  order  to  show  cause  granted 
on  the  day  of  ,  19  ,  to  remain  in  full  force  until 
an  order  is  duly  entered  upon  this  motion. 

[Ending  as  in  Form  No.  108.] 

FORM  Wo.  126. 

The   same;    with   continuance   of   appointment   of   receiver   and  injunction 

meanwhile.Bs 

[Caption;  see  last  Form.] 

The  motion  to  continue  the  appointment  of  the  receiver  here- 
tofore made  in  this  action,  coming  on  this  day  to  be  heard,  and 
the  parties  on  both  sides  appearing  by  counsel,  it  is,  on  motion  of 
A.  B.,  of  counsel  for  the  defendant,  ordered,  that  the  said  mo- 
tion is  hereby  adjourned  to  the  day  of  next,  at 
o'clock  A.  M.,  and  in  the  meantime,  and  until  the  hearing 
and  decision  of  the  said  motion,  the  appointment  of  receiver  here- 
tofore made  is  continued,  and  the  injunctions  issued  herein  are  , 
continued  and  confirmed. 

[Ending^  etc.,  as  in  Form  No.  108.] 

FORM  No.  127. 

Order  of  adjournment^o  on  objection  to  jurisdiction,  and  continuing  injunc- 
tion, &c. 

[Caption  (unless  the  order  is  indorsed  upon  the  motion  papers) 
as  in  Form  No.  94  or  96,  according  to  motion.] 

The  order  to  show  cause,  granted  by  Mr.  Justice  J.  K.,  dated 

58  See  Form  No.  74,  p.  184,  for  an  upon  adjournment.     See  Forms  Nos. 

example  of  an  order  granting  an  ad-  65,  66,  pp.  181,  182,  for  stipulations 

journment    for    further    preparation  extending    time    fixed    by    notice    or 

to    oppose    a    motion,    and    without  order    to    show    cause,    for    hearing 

prejudice,  etc.     See  also  paragraphs  the  motion. 

127,  128,  pp.  137,  138   (above),  as  to  59  See  note  to  preceding  Form, 

when    adjournments     are     allowable,  60  gee  last  note  but  one. 
and  as  to   reservation   of   objections 
18 
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on  the  day  of  ,19       ,  coming  on  to  be  heard,  and 

M.  ]Sr.,  Esq.,  of  counsel  for  .the  plaintiff,  appearing  in  support 
of  the'motion,  and  0.  P.,  Esq.,  of  counsel  for  some  of  the  de- 
fendants, being  now  present,  for  the  sole  purpose'^_^  of  objecting 
that  there  is  no  court  now  in  session,  and  that  the  justice  present 
has  no  jurisdiction  to  make  any  order,  and  protesting  on  that 
ground  against  any  order  being  now  made : 

Oedeeed,  that  the  hearing  upon  said  order  to  show  cause  be 
and  the  same  is  hereby  adjourned  to  the  Special  Term  of  this 
court,  to  be  held  on  the  day  of  ,  19     ,  at  the  [City 

Hall],  in  the  city  of  ;  and  in  the  meantime,  and  until 

the  hearing  and  decision  based  upon  said  order,  it  is  further 
OEDEEED,  that  the  injunction  therein  contained  continue  in 
force  against  all  the  defendants,  and  that  the  defendants  not  yet 
served  show  cause  why  they  should  not  be  restrained  and  en- 
joined as  stated  in  said  order  which,  with  the  afRdavits  upon 
which  it  is  founded,  is  to  be  served  herewith  upon  each  defendant 
not  yet  served,  at  least  four  days  before  said  adjourned  day. 

[Ending,  etc.,  as  in  Form  No.  108. J 

FORM  No.  128. 
Clause  (in  an  order  denying  a  motion) vacating  a  previous  stay .62 

Oedeeed,  that  the  said  motion  to  vacate  said  judgment  be,  and 
the  same  is,  hereby  denied;  and  the  stay  of  proceedings  granted 
to  the  defendants  herein  by  order,  dated  ,  19       ,  be,  and 

the  same  is,  hereby  vacated  aud  set  aside. 

FORM  No.  139. 
Order  to  show  causets  why  a  judge's84  order  should  not  be  vacated;  with 

stay  meanwhile.65 

[Caption  as  in  Form  No.  94.] 

Upon  the  annexed  affidavits  of  T.  Z.  [the  defendant],  and 
C.    D.     [his    attorney],    respectively    verified   the  day   of 

,19       ,  and  ,  and  on  the  order  of  Mr.  Jus- 

tice J.  K.,  dated  the  day  of  ,  19       ,  a  copy  of  which 

is  also  annexed  [and  if  the  order  to  show  cause  he  oitained  oy 

61  See    paragraphs    24    and    33,   on  64  See   paragraphs   33,   36,   38,  pp- 

pp.  85  and  227   (alove).  91,  94,   95    {alove),  as  to  where  to 

02  See      paragraph      47,      p.      233  move  to  vacate  a  judge's  order. 

(above) .  65  The  practice  in  applying  for  audi 

63  See     paragraphs     105-111,     pp.  an  order  is  sustained  in  West  Side 

127-131     (above),    as    to    orders    to  Bank  v.  Pugsley,  47  N.  Y.  368. 
show  cause  generally. 
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one  not  a  party  add  and  upon  motion  of  H.  &  W.,  attorneys  for 
M.  K]  it  is 

Oedeeed,  that  A.  B.,  plaintiff  above  named  or  his  attorneys, 
show  cause  at  a  Special  Term  [Part  I.]  of  this  court  to  be  held 
at  the  [County  Court  House  in  the  Borough  of  Manhattan]  on 
the  day  of  ?  19       ,  at  10:30  o'clock  in  the  fore- 

noon on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  an  order  should  not  be  made  vacating  and  setting  aside  the 
said  order  gTanted  by  Mr.  Justice  J.  K.,  and  for  such  other  and 
further  relief  in  the  premises  as  may  be  just  [with  costs  of  this 
motion]  ;  and  meantime,  and  until  the  order  of  this  court,  let  all 
proceedings  on  the  part  of  the  plaintiff  [and  of  the  sheriff  of  the 
County  of  New  York]  be  stayed. 

[Date.]  [Judge's  signature  and 

official  title.] 
FORM  No.  130. 

Order  of  court  to  show  cause  why  previous  order  opening  default  should  not 
be  declared  to  have  been  waived.66 

At  a  Special  Term  [etc.,  as  in  Form  No.  94;  or, 
if  in  first  district,  may  he  judge's  order.] 
[Title  of  cause.] 

Upon  the  annexed  affidavit  of  C.  B.  B.,  verified  on  the 
day  of  ,  19       ,  and  upon  the  pleadings  and  proceedings 

in  this  action,*^  it  is 

Oedeeed,  that  the  plaintiff  in  this  action  show  cause  before 
a  special  term  [Part  I]  of  this  court  to  be  held  at  [the  County 
Court  house  in  ]>  on  the  day  of  ,  19       , 

at  o'clock  in  the  forenoon,  or  as  soon  thereafter  as  coun- 

sel can  be  heard,  why  the  right  and  privilege  given  to  the  plain- 
tiff by  the  order  entered  in  this  action  on  the  day  of  , 
19  ,  of  [vacating  and  setting  aside  the  judgment  entered  herein 
on  the  day  of*  ,19  ],  upon  the  terms  and  con- 
ditions specified  in  said  order,  should  not  be  declared  to  be  waived 
and  abandoned  by  the  plaintiff  by  reason  of  his  failure  to  com- 
ply with  its  said  terms  and  conditions;  and  why  the  plain- 
tiff should  not  be  perpetually  stayed  and  enjoined  from  serv- 
ing the  said  order  and  from  taking  any  proceedings  thereunder ; 
or  why  the  defendant  should  not  have  such  other  or  further  re- 
lief as  may  be  just  [with  the  costs  of  this  motion] . 

oe  See      paragraph      42,      p.      231  of  thus  mentioned,  in  the  order  en- 

{above),    as     to     enforcing    a     con-  tered  upon  the  application.     See  par- 

ditional  order.  agraph  27,    pp.  223,  224,  supra. 

«7They  should  be  specified  instead 
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And  meantime,  and  until  the  hearing  and  decision  of  the  mo- 
tion hereon,  all  proceedings  on  the  part  of  the  plaintiff  are  hereby 
stayed. 

Service  of  this  order  and  the  annexed  affidavit  on  or  before 
,19       ,  shall  be  sufficient. 

\_Ending  as  in  Form  No.  108.] 

FORM  No.  131. 

Order  on  notice  declaring  previous  order  opening  default  to  have  been  waivefl 
by  non-performance  of  condition.68 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

[After  recitahy^  Oedeeed,  that  the  said  motion  he  and  is  here- 
by granted  with  ten  dollars  costs ;  and  the  plaintiff  in  this  action 
is  hereby  declared  and  adjudged  to  have  waived  and  abandoned 
the  right  and  privilege  given  to  him  by  the  order  made  and  en- 
tered in  this  action  on  the  day  of  ,  19  ,  of 
vacating  and  setting  aside  the  judgment  entered  herein  on  the 
day  of  ,19  ,  by  reason  of  the  failure  of  said 
plaintiff  to  serve  the  said  order  upon  the  defendant's  attorneys, 
and  to  comply  with  .the  terms  and  conditions™  of  said  order 
within  a  reasonable  time  after  the  entry  thereof. 

And  it  is  further  oedeeed,  that  all  further  proceedings  by  or 
on  behalf  of  the  said  plaintiff  under  the  said  order  of  , 

19       ,  be  and  are  hereby  perpetually  stayed  and  enjoined. 

\_Ending  as  in  Form  No.  108.] 

FORM  No.  132. 
Order  amending  order  to  show  cause,  and  granting  motion.71 

[Caption  as  in  Form  No.  94:  or  96.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19       ,  and  the  order  to  show  cause  granted  by 

Mr.  Jiistice  J.  K.,  thereon,  and  dated  on  the  day  of  > 

19  ;  and  G.  B.  G.,  of  counsel  for  defendant,  J.  G.,  having  ap- 
peared on  the  return  of  said  order  to  show  cause  herein,  and 
taken  the  objections  that  the  motion  upon  said  order  to  show 
cause  is  not  upon  the  pleadings  and  proceedings  in  this  action, 

68  Adapted   from   at)    order   in   the  69  For    examples     of    recitals    see 

case  of  Harris   v.  Van  Wagenen,    14  Form  No.  101,  p.  259. 

Wkly.   Dig.   212;    but   on  appeal   the  TO  See  note  66,  p.  275  (above). 

order_   was     held,    though    otherwise  Tl  See      paragraph      73,      p.     244 

sustainable,  to   be  erroneous  because  (above),  as  to  amending  an  order. 
an  agreement  of  counsel  was   shown 
consenting  to  the  delay. 
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because  they  were  not  mentioned  in  said  order  to  show  cause, 
and  because  the  affidavits  do  not  show  facts  sufficient  to  en- 
title plaintiff  to  judgment,  and  the  court  having  therefore  directed 
that  said  order  to  show  caiise  be  amended  and  that  said  motion 
be  heard  upon  the  pleadings  and  proceedings;  and  counsel  for 
defendant  G.  having  objected  to  such  amendment  as  irregular 
and  beyond  the  power  of  the  court  in  such  case,  and  having  been 
heard  in  support  of  such  objection,  and  the  court  having  con- 
sidered the  same; 

Now  it  is  OEDEEED,  that  said  order  to  show  cause  be  and  the 
same  hereby  is  amended  by  inserting  at  the  beginning  thereof  the 
words  "  on  the  pleadings  and  proceedings  in  the  above  entitled 
action." 

And  on  the  pleadings''^  in  the  above  entitled  action,  and  the 
said  order  to  show  cause  and  affidavit  and  after  hearing  M.  IST., 
Esq.,  in  support  of  said  motion,  and  G.  B.  G.,  Esq.,  of  coun- 
sel for  defendant,  J.  G.,  opposed  to  the  motion,  no  other  defend- 
ant appearing  or  opposing;  and,  on  motion  of  J.  S.  D.,  Esq.,  at- 
torney for  plaintiff: 

Oedeeed,  that  the  plaintiff  [have  judgment  for  the  relief  de- 
manded in  the  complaint  against  the  defendant,  J.  G.,  upon  his 
answer  as  denying  no  material  allegation  of  the  complaint  and 
as  frivolous. 

Enter : 

FORM  No.  133. 

Notice  of  settlement  of  order.73 

Please  take  notice  that  the  within  proposed  order  will  be  sub- 
mitted to  Hon.  V.  J.  D.,  at  his  chambers  in  the  County  Court 
House,   in  the   [Borough  of  Manhattan],  on  the  day  of 

,19       ,  at  A.  M.,  for  settlement. 

Yours,  etc., 
A.  B., 
[Date.']  Attorney  for  [plaintiff.] 

[Address']  To  M.  N.,  Esq., 

Attorney  for  [adverse  party]. 

[Indorse  upon,  or  annex  to,  proposed  order. y* 

72  See  paragraph  27,  p.  223,  supra,  order  containing  .anything  hut  the 
as  to  reciting  papers.  most   formal   provisions   is  hecoming 

73  See      paragraph      67,      p.      241       almost  universal. 

{above),  as  to  the  right  of  an  un-  74 Two  days'  notice  will  be  usually 

successful  party  to  a  notice  of  settle-  suflRcient,    unless    the    judge    in    liis 

ment,  etc.    The  requirement  of  one  or  opinion  directs  that  lonper  notice  be 

two  days'  notice  of  settlement  of  an  given. 
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FORM  No.  134. 
NoticeTS  of  entry76  of  order.TT 

[Usually  written  on  the  hack  of  the  copy  orderY^  Please  take 
notice  that  an  order,  of  which  the  within  [or,  annexed]  is  a  copy, 
was  this  day  duly  entered  in  the  within  action  in  the  office  of  the 
clerk  of  the  county  of  [or,  in  a  court  other  than  the 

Supreme  or  County  Court,  in  the  office  of  the  clerk  of  the  within 
named  court]  J® 

[Date.]  [Signature  and  office  address  of^ 

Attorney  for 

[Address]   To  , 

Attorney  for 

FORM  No.  135. 
Notice  of  entry  of  Appellate  Division  order.si 

[Title  and  Court,  unless  indorsed  on  hach  of  copy  of  order.] 

Please  take  notice  that  an  order,  of  which  the  within  [or,  an- 
nexed] is  a  copy,  was  this  day  duly  entered  in  this  action  in  the 
office  of  the  clerk  of  this  court. ^^ 

[Dated.] 

Yours,  etc., 
A.  P., 

Attorney  for  Eespondent. 
[Office  address.] 
To  ,  Esq., 

Attorney  for  Appellant. 

75  See  paragraph  70,  p.  243  See  Weeks  v.  Coe,  36  App.  Div.  339, 
(above),   and   cases   cited   as   to   the       55  N.  Y.  Supp.  263. 

strictness    of    construction    indulged  79  A  notice  that  a  judgment  of  the 

in    in   testing   the   sufficiency   of   the  Supreme  Court  was  entered  "  in  the 

notice.  office    of    the    clerk   of   the   Supreme 

See    also    paragraph    167,    p.    156,  Court,"  was  held  ineifective  in  Liv- 

(ahove) ,  as  to  who  must  watch  for  ingston  v.  N.  Y.  El.  R.  Co.^  60  Hun, 

a  decision,  and  take  notice  of  it.  473.     Also  held  bad  when  notice  read 

76  See  paragraphs  59-64,  pp.  237-  "  in  the  office  of  the  Clerk  of  this 
240,  for  rules  governing  the  entry  of  Court,"  in  Tudor  v.  Ebner,  109  App. 
orders   generally.  Div.  521,  96  N.  Y.  Supp.  392. 

77  See,  generally,  Mason  v.  Corbin,  80  Omission  of  the  attorney's  office 
29  Aw.  Div.  602,  51  N.  Y.  Supp.  178.  address   is  fatal.     See  Forstmann  v. 

78  If  written  upon  a  separate  sheet,  Shulting,  107  N.  Y.  644. 

entitle,  and  refer  to  the  written  or  81  See  notes  to  preceding  Form  and 

annexed     order    as     entered    in    the  to  paragraph  70.  p.  243.  as  to  strict- 

"  above  entitled  action."  npss  of  construction  of  this  notice. 

Do  not  indorse  the  notice  so  as  to  82  fn  Guarantee  Trust  Co.  r.  Pliila 

be  concealed  when  the  paper  is  folded.  etc.,  R.  Co.,  160  N.  Y.  1,  it  was  held 
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FORM  No.  136. 
Clause  in  an  order  directing  its  entry  in  another  county; 83  nunc  pro  tunc,S4 

or  both. 

It  is  further  ordered,  that  this  order  be  entered®^   [and  that 

the  affidavits  of  W.   B.  H.   and  J.  P.  R.,  thereto  annexed,  be 

filed] ^"^  in  the  office  of  the  clerk  of  the  [county  of  Westchester], 

in  which  county  this  action  is  triable  nunc  pro  tunc  as  of  the 

day  of  ,  19       . 

[Under  an  order  of  court  with  such  a  clause,  or  a  direction 
to  enter  in  another  county,  the  attorney  for  the  prevailing  party 
loill  take  from  the  clerk  a  certified  copy  of  the  rough  minutes, 
showing  what  papers  luere  read  or  used  with  the  a^davits  and 
papers  so  used  or  read,  with  the  order  properly  certified,  and 
the  attorney  mu^t  file  the  papers  and  enter  the  order  in  the  county 
directed  in  the  order  within  ten  days  thereafter.']^'^ 

FORM  Wo.  137. 

Order  compelling  entryss  of  a  judge's  order  made  out  of  court,  and  the 
filingSQ  of  papers.90 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

It  appearing  to  my  satisfaction  [or,  to  the  satisfaction  of  the 
court]  from  the  [annexed]  affidavit  of  A.  B.,  attorney  for  the 
defendant  [or  other  party],  verified  on  the  day  of  , 

19       ,  and  from  the  certificate  of  the  clerk  of  this  court,  dated 
on  the  day  of  ,  19       ,  that  the  order  of  arrest  [or 

other  order]  granted  in  this  action  by  me  [or,  by  this  court]  on 
the  day  of  ,  19       ,  and  the   [complaint  and  affi- 

davits of  A.  B.  and  C.  T>.,  verified  on  the  day  of  , 

not    to    impair    that    an    error    was  the  order,  because  it  is  the  duty  of 

made  in  stating  that  the  order  was  the  clerk  to  refuse  to  enter  the  order 

entered   in   the   office   of   the   county  unless  the  aflidavits  are  filed  with  it. 

clerk  instead  of  the  clerk  of  the  Ap-  N.  Y.  Gen.  Rule  No.  3. 

pellate  Division.  8TN.  Y.  Gen.  Rule  No.  3. 

83  See  paragraph  62,  p.  239  88  See  paragraph  63,  p.  239 
(above),  as  to  where  an  order  should  {aiove) ,  as  to  compelling  the  entry 
be  entered.  of  an  order  generally. 

84  See  note  to  Form  138  on  next  89  For  the  rule  as  to  filing  mo- 
page    (helow).  tion  papers,  and  the  effect  of  neglect- 

85  The  usual  practice  to  provide  ing  to  do  so,  see  paragraphs  65  and 
for   the   entry   in   another   county   is  66,    pp.    240,    241     (above).      On   the 

for  the  judge  to  write  "Enter  in  ■ •  general    subject    Of    filing    and    file 

county"  at  the  foot  of  the  order  and  marks,  see  Article  on  Filitstq,  pp.  53- 

above  his  Initials.  62  of  this  volume. 

86  The  clause  in  these  brnckets  is  90  See  paragraph  8,  p.  57  of  this 
unnecessary  if  the  affidavits  are  prop-  volume  as  to  compelling  the  filing' oi 
erly  mentioned  in  the  minutes  or  in  papers  generally. 
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19     J,  upon  which  the  said  order  of  was  granted,  have 

not  been  entered  [and  filed],  I  do  hereby  order  and  direct  [or, 
it  is  hereby  ordered]  that  the  plaijjtiff  [or,  defendant]  enter  said 
order  [and  file  said  papers]   with  the  clerk  of  this  court  within 
days  after  the  service  of  a  copy  of  this  order. 

[Ending  as  in  Form  No.  108.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1304,  this  order,  when  made 
for  entry  of  a  judge's  order,  may  he  made  hy  the  judge  who  made 
the  original  order,  or,  in  his  absence,  hy  a  judge  of  the  court  to, 
which  an  appeal  from  the  order  may  he  tdken.'\ 

FORM  No.  138. 
Notice  of  motion,  or  order,  to  enter  order  nunc  pro  tunc.M 

[Notice  of  Motion  as  in  Form  No.  47,  p.  166,  or  Order  to 
Show  Cause  as  in  Form  No.  60,  p.  179,  inserting  as  relief 
sought:^     That  the  order  made  herein,  dated  on  the  day 

of  ,  19       ,  which  has  been  drawn  up,  but  by  mistake 

omitted  to  be  entered  [within  the  time  limited  therefor  by  the 
rules  of  this  court] ,  may  be  entered  nunc  pro  tunc,  as  of  said 
last  mentioned  date  [or^  as  of  the  day  of  ,19        ]. 

FORM  No.  139. 
Notice  of  motion  to  resettle  order,  specifying  desired  corrections.92 

[Title  of  court  and  cause.] 

Please  take  notice  that  upon  [the  annexed  affidavit  of  A.  B., 
verified  on  the  day  of  ,   19     ,   application  will  be 

made  to  this  court  at  a  Special  Term  thereof,  to  be  held  [at  the 
City  Hall,  or.  County  Court  House],  in  the  [town]  of  , 

on  the  day  of  ,  19     ,  at  o'clock  in  the    , 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard  [or,  if  the 
application  is  to  a  judge  and  not  to  the  court,  to  Hon.  J.  K.,  a; 
judge  of  the  court  at  his  chambers  at  ,  in  , 

on  the  day  of  ,  19     ,  at  o'clock  in  the 

noon]    for  an  order  resettling  the  order  entered  herein  on  the 
day  of  J  19     ,  [state  in  what  way,  as:  by  striking 

91  As    to   when    an   order   may   be  92  As  to  when  and  where  to  move 

entered   nuno   pro    tunc   and   limita-  for     a     resettlement,   etc.,   see  para- 

tions  of  the  power  so  to  do,  see  par-  graph  72,  p.  244  {above).     See,  also, 

agraphs  20,  64,  68,  and  74,  pp.  218,  paragraph    41,    p.    96,    as    to   what 

219,  240,  242,  and  245    (above).     Aa  judge  or  court  to  move  before  in  ac- 

to   filing   papers   nunc  pro   tunc   see  cordanee    with    the    principles    laid 

para-graph   10,   p.  57   and  paragraph  down    in    paragraphs    33-35,    38,  39, 

66,  p.  241    {above).  pp.  91-94,  of  this  volume. 
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out  the  recital  in  said  order,  of  the  affidavit  of  O.  P.,  defend- 
ant's attorney,  alleged  to  have  been  used  on  said  motion  in  de- 
fendant's behalf;  and  by  reciting  in  said  order  the  preliminary 
objections  tal<:en  by  plaintiff  on  the  hearing  of  said  motion  as 
specified  in  the  said  annexed  affidavit  of  A.  B. ;  and  by  inserting 
after  the  word  "  Fiske  "  on  the  line  thereof,  the  following : 

"  and  the  appeal  book  and  case  on  appeal  in  this  action  now  on 
file,"  and  by  striking  out  the  costs  on  the  ground  that  the  same 
were  inserted  by  defendant's  attorney  without  the  au.thority  of 
the  justice,  and  against  his  decision;]  and  for  such  other  or 
further  relief  as  may  be  just  [with  costs  of  this  motion.] 

[Date.l  {Signature  and  office  address  of. 

Attorney  for  [moving  •party'] . 

{Address]   To  , 

Attorney  for  {adverse  party]. 

FORM  No.  140. 
Notice  of  motion  to  resettle  order  to  conform  to  a  proposed  order.ss 
[Title  of  court  and  cause.] 

Please  take  notice  that  [upon  the  annexed  affidavit  of  A.  B., 
verified  this  day,  a  copy  of  which  is  herewith  served  upon  you]  ap- 
plication will  be  made  to  this  court,  at  a  Special  Term  thereof,  to 
be  held  at  [the  City  Hall,  or.  County  Court  House],  in  the  [town] 
of  ,  on  the  day  of  ,  19     ,  at  o'clock  in 

the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard  {or, 

if  the  application  is  to  a  judge  and  not  to  the  court,  to  Hon.  J. 
K.,  a  judge  of  the  court  at  his  chambers  at  ,  in 

,  on  the  day  of  ,  19     ,  at         o'clock  in  the 

noon],  for  a  resettlement  of  the  order  made  and  entered 
herein  on  the  day  of  ,  19     ,  so  that  the  same  shall 

conform  to  the  annexed  {or,  within]  proposed  order  {state  ir- 
regularity if  any  relied  on,  and  briefly  specify  reason  for  resettle- 
ment— see  preceding  Form]  or  for  such  other  or  further  relief 
as  may  be  just  [with  costs  of  this  motion.] 

{Date.]  {Signature  and  office  address  of], 

Attorney  for  {moving  party]. 

{Address]  To  , 

Attorney  for  {adverse  party]. 
{Indorse  upon,  or  annex,  proposed  Formt  of  order.] 


93  See  note  92  on  p.  280  (above) . 
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FORM  No.  141. 
Order  to  show  cause  why  order  should  not  be  resettleds*  generally.95 

[Caption  as  in  Form  No.  96,  p.  257.] 

Upon  the  affidavit  of  E.  S.  M.,  verified  on  the  day  of 

,19  ,  the  order  to  show  cause,  granted  by  Mr.  Jus- 
tice D.  herein  on  the  day  of  ,  19  ,  and  the  affi- 
davit of  E.  S.  M.,  on  which  it  was  granted,  the  notice  of  motion 
to  vacate  the  attachment,  issued  herein,  the  orders  vacating  such 
attachment,  dated  the  day  of  ,  19  ,  and  respectively 
marked  D.  and  E.,  all  of  which  above  mentioned  papers  are  hereto 
annexed ;  and  on  motion  of  C.  B.  [appearing  specially®"  for  this 
motion],  let  the  plaintiff  show  cause  before  this  court,  at  a 
Special  Term  [Part  I]  thereof,  to  be  held  at  the  County  Court 
House,  in  the  Borough  of  Manhattan,  on  the  day  of  , 
19  ,  at  o'clock  in  the  forenoon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  why  the  said  order,  dated  ,  19  , 
should  not  be  resettled  nwic  pro  tunc^''  [on  the  ground  of  irregu- 
larity in  the  entry  of  said  order  without  notice  of  settlement],'' 
and  why  such  other  or  further  order  or  relief  should  not  be 
granted  as  may  be  ]\ist.  Service  of  a  copy  of  this  order  on  or  be- 
fore the             day  of                  ,  19     ,  will  be  sufficient. 

{_Date,  signature,  etc.,  as  in  judge's  order  in  Form  No.  108.] 

FORM  Wo.  143. 
Notice  of  motion  for  resettlement  generallyss  to  conform  to  decision. 

[Title  of  court  and  cause.] 

Please  take  notice  that  I  shall  apply  to^  Mr.  Justice  B.,  at  his 
chambers  at  [the  County  Court  House  in  the  Borough  of  Man- 
hattan], on  the  day  of  >  19  ,  at  10.30  o'clock  in  the 
forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  a  re- 
settlement of  the  order  made  herein  by  the  said  Justice  and  en- 
tered herein  on  the             day  of  ,  19     ,  so  that  the  same 

MSee  note  92,  p.  280    {above).  96  See  note  61,  p.  274   (alove). 

95  This   Form   is   not   desirable   ex-  87  See  note  91,  p.  280   {aiove). 
cept  where  the  order  as  entered  with-  98  See      paragraph      67,      p.      241 
out  settlement  was  so  wholly  wrong  (above),  as  to  the  right  to  a  settle- 
that  the  party  is  clearly  not  called  ment  and  notice  thereof, 
on  to  disclose  his  amendments.     Or-  99  See  note  95   (above). 
dinarily   it   is    necessary   and   advis-  i  See  note  92,  p.  280  (above). 
able  to  disclose  the  grounds  of  criti- 
cism of  the  order  as  entered;  see  the 
two  Forms  next  preceding. 
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shall  conform  to  the  decision  made  by  said  Justice,  as  follows 
[indicate  in  what  particulars,  and  may  annex  copy  of  proposed' 
order^  : 

[Date.']  [Signature  and  office  address  ofj, 

Attorney  for 
[Address']  To  , 

Attorney  for 

FORM  No.  143. 
Indorsement  on  returning  notice  of  resettlement  as  irregular.2 

The  within  notice,  served  this  day  at  [4.50  o'clock  p.  m.J  is 
returned  because : 

1st.  It  is  insufficient  as  to  time.     See  §  780,  Code. 
2d.  The  matters  concerning  which  "  resettlement "  is  desired 
are  not  stated. 

3d.   The  order  entered  is  in  strict  conformity  with  the  decision. 
[Date.]  [Signature  and  address  of], 

Attorney  for 
[Address]   To  , 

Attorney  for 

[Keep  a  copy  and  proof  of  service.] 

FORM  No.  144. 
Order  of  resettlements  by  consent.* 
[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

On  reading  and  filing  the  annexed  consent  of  the  attorneys  for 
the  parties  hereto  ,  dated  the  day  of  ,  19     ,  and  upon 

reading  the  order  therein  referred  to,  entered  herein  on  the 
day  of  19     ,  and  on  motion  of  O.  P.,  attorney  for  [plain- 

tiff] : 

Oedeeed,  that  said  order  be  resettled  by  reciting  therein  as 
read  on  the  motion  on  which  said  order  was  made,  and  as  filed, 
the  following  papers  referred  to  in  said  consent  [designating 
them],  and  to  that  end  it  is  further  ordered  that  that  part  of  the 
recitals  of  said  order  reading  as  follows  [quote]  be  and  the  same 

2  See  paragraph  14,  p.  198  *  That  an  order  by  consent  ean- 
{above).  See  also  paragraph  3  at  not  be  modified  or  resettled  in  an 
p.  45  ( above ) ,  as  to  returning  de-  essential  part  without  the  assent  of 
fective  copies  promptly,  with  notice  both  parties,  see  paragraph  75,  p. 
of  specific  objection  thereto.  245    {above). 

3  See      paragraph      72,      p.      244 
{above). 
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is  hereby  amended  nunc  pro  tunc  as  of  the  date  thereof]  so  as  to 
read  as  follows:    "  [specifying']  " 

[Date,  signature,  etc.,  as  in  Form  No.  108.] 

FORM  No.  145. 
Order  resettling  order;  full  Form.B 
[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

A  motion  having  heretofore  been  made  to  resettle  the  order 
made  and  entered  herein,  bearing  date  the  day  of         ,19 

[vacating  the  order  of  arrest],  and  the  said  motion  duly  coming 
on  to  be  heard ;  ISTovs^,  on  reading  and  filing  the  notice  of  motion 
for  resettlement  [add  other  papers  if  a,ny],  and  after  hearing 
Tl  J.  G.,  Esq.,  of  counsel  for  plaintiffs,  in  favor  of  the  motion, 
and  J.  D.,  Esq.,  of  counsel  for  the  defendant,  opposed,  and  on 
motion  of  C.  W.  D.,  attorney  for  the  plaintiff,  it  is 

Oedeked,  that  the  said  order  of  ,  19     ,  be  and  the 

same  hereby  is  resettled  so  as  to  read  as  follows  [here  insert  fresh 
order  at  full  length,  thus]  :  ® 

[Name  of   [court]    or,  if  a  court  order]  : — At  a  special  term 

[etc.,  as  in  Form  No.  94.] 
[Title  of  cause.] 

On  reading  and  filing  [and  so  on  to  the  end  of  the  order  as 

resettled] . 

[Ending  as  in  Form  No.  108.] 

FORM  No.  146. 
Order  resettling?  ordering  part  of  an  order  continuing  an  injunction. 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

The  defendants,  S.,  J.,  B.,  and  The  ISTational  Bank  of  North 
America,  having  moved  to  resettle  the  order  entered  in  this  action, 
on  the  day  of  ,  19     ,  [specifying  briefly  its  char- 

acter] upon  the  papers  upon  which  said  order  was  made;  Now, 

BSee      paragraph        72,      p.      244  App.  Div.  283,  39  N.  Y.  Supp.  124- 

(above),   as   to   its   being  the  better  Therefore  the  order  should  be  quoted 

practice  to   recite   at  length  the   or-  in  its  entirety, 
der  as  resettled,  etc.  '  7  See      paragraph      72,      p.      244 

6 Resettlement  in  this  way  vacates  (above),     and     notes    to    preceding 

the  order  as  originally  entered.  Mat-  Form, 
ter   of  Peekamoose   Fishing   Club,   5 
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after  hearing  Mr.   S.,   in  favor  of  said  motion,   and  Mr.   N., 
opposed : 

Ordeeed,  that  the  said  order  be,  and  it  is  hereby  resettled  so 
as  to  read  after  the  recitals  therof ,  as  follows : 

Oedeeed,  that  the  said  injunction  be,  and  the  same  hereby  is 
continued  [eic.]. 

[Ending  as  in  Form  No.  108.  j 

FORM  No.  147. 

Order  resettling  by  directing  amendments  of  previous  order,  without  prejudice, 
and  on  condition  of  facilitating  review  on  appeal. 

[Caption  as  in  Form  No.  94  or  96  (above).] 

The  plaintiif's  motion  for  the  resettlement  of  an  order  made 
and  entered  in  this  action  on  the  day  of  ,   19     , 

allowing  the  plaintiff  to  amend  the  complaint  herein,  coming  on 
to  be  heard ;  now, 

On  reading  and  filing  the  aifidavit  of  H.  T.,  verified  on  the 
day  of  ,  19     ,  and  the  notice  of  this  motion  dated  upon 

the  same  day  thereto  attached,  with  due  proof  of  service  thereof, 
and  on  reading  the  printed  Appeal  Book,  on  the  first  appeal 
herein,  on  file  in  the  office  of  the  clerk  of  this  court,  these  being 
read  on  the  part  of  the  plaintiff;  and  on  reading  and  filing  the 
affidavit  of  J.  H.  D.,  verified  on  the  day  of  ,  19     , 

and  on  reading  the  judgment  roll  in  this  action  filed  in  the  office 
of   the   clerk   of  this   county   on   the  day    of  , 

19     ,  containing  therein  the  order  of  ,19     ,  which  is 

sought  to  be  resettled  upon  this  motion,  and  the  motion  papers 
used  upon  the  motion  for  said  order  now  sought  to  be  resettled, 
on  the  part  of  defendant ; 

And  after  hearing  H.  F.,  Esq.,  of  coimsel  for  the  plaintiff,  in 
favor  of  this  motion,  and  J.  H.  D.,  Esq.,  of  coimsel  for  defendants 
in  opposition,  and  on  motion  of  M.  IST.,  attorney  for  plaintiff : 

Oedeeed,  that  the  said  order  herein,  dated  and  entered  on  the 
day  of  ,  19     ,  permitting  an  amendment  to  the 

complaint  in  this  action,  be  amended  and  resettled  nunc  pro  tunc^ 
as  of  said  last  mentioned  date  [indicate  clearly  the  extent  thereof, 
as:  by  inserting,  after  the  word  "  Fiske,"  in  the  first  line  thereof, 
the  following:  "And  the  Appeal  Eook  or  case  on  appeal  in  this 

8  See    paragraphs    73-75,    pp.244-  9  See  note  91,  p.  280  {above). 

245  {above),  as  to  the  power  of  the 
court  or  judge  to  amend  an  order 
and  the  limits  thereof. 
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action  now  on  file."]  Upon  condition,  however,  that  such  resettle- 
ment shall  be  without  prejudice  to  the  defendants'  right  to  have 
said  order,  as  now  resettled,  reviewed  upon  the  pending  appeal 
from  said  order,   as  the  same  was  entered  on  the  day  of 

,19     ,  and  without  prejudice  to  the  appeal  heretofore 
taken  from  the  judgment  rendered  in  this  action. 

\_Ending  as  in  Form  No.  108. J 

FORM  No.  148. 

Direction  in  order  of  resettlement  that  correction  be  made  in  original  order 
pending  appeal,  without  prejudice,  etc.io 

\_Where  order  is  not  recited  at  length']}^  And  the  clerk  of  this 
court  is  hereby  directed  to  alter  the  said  order  as  above,  and  to 
make  on  the  margin  thereof  proper  reference  to  this  order.  The 
present  order  being  without  prejudice  to  the  appeal  now  pending 
from  the  order  as  originally  entered,  and  without  prejudice  to 
any  motion  that  defendant  may  be  advised  to  make  in  reference 
to  said  appeal,  and  upon  condition  that  the  papers  on  said  appeal 
remain  valid  upon  a  modification  of  the  order  appealed  from  being 
made  in  accordance  with  the  resettlement  hereby  made. 

FORM  No.  149. 
Clause  in  order  resettling  an  order  settled  or  made  but  not  entered. 

[Add  at  end  of  order  as  resettled:]  This  order  is  a  resettlement 

of  an  order  made  and  settled  herein  by  [Hon.  J.  A.  B.],  on  the 

day  of  ,  19     ,  and  is  hereby  substituted  instead  of 

said  order  of  that  date  [and  is  to  be  entered  as  of  that  date  nunc 

pro  tunc]}^ 

FORM  No.  150. 
Order  denying  motion  for  resettlement. 
[Caption  as  in  Form  No.  94  or  96  (ahove).] 

A  motion  having  been  made  by  the  defendant  for  a  resettlement 
of  the  order  [denying  his  motion  for  leave  to  serve  supplemental 
answer  herein],  entered  on  the  day  of  ,  19     :  ^^^ 

said  motion  now  regularly  coming  on  to  be  heard ;  [now  on  read- 
ing and  filing  the  aSidavit  of  M.  IST.,  in  support  of  said  motion, 

10  If    the    result    of    the    resettle-  ll  See      paragraph     72,      p.     244 

ment  makes  useless  papers  on  appeal  {aiove),  as  to  reciting  at  length, 

already  printed,   the  terms   on   per-  12  gee      paragraph      68,     p.     242 

mitting_   resettlement    should    cover  [above),   for   a   qualification  of  the 

these  disbursements.      See  Matter  of  general  power  to  enter  nunc  pro  tunc. 
Post,    14   N.    Y.    Supp.    205,    38    St. 
Eep.  1. 


OOMMOiq-    FOEMS. XVII.      OEDEES.  287 

verified  the  day  of  ,  19     ,  in  opposition,  and],  after 

hearing  W.  H.,  Esq.,  of  counsel  for  the  defendant,  in  favor 
thereof,  and  T.  A.,  Esq.,  of  counsel  for  plaintiffs,  in  opposition : 

Oedeeed,  that  the  said  motion  for  resettlement  be,  and  the 
same  hereby  is  denied,  and  that  said  order  stand  in  all  things 
confirmed. 

[Ending  as  in  Form  No.  108.  J 

FORM  No.  151. 

Order  denying  motion  to  resettle,  and  interpreting  the  former  order. 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

[After  recitals^^']  Oedebed,  that  said  motion  to  modify  or 
resettle  the  order  entered  in  this  action  on  the  day  of 

19  ,  be,  and  the  same-  is  hereby,  in  all  respects,  denied,  and  the 
true  intent  and  meaning  of  said  order  is  that  defendant  may 
amend  its  answer  on  payment  of  the  costs,  as  adjusted  by  the 
clerk,  at  the  sum  of  dollars,  and  excluding  the  costs  of 

plaintiff's  appeal  herein  to  the  Appellate  Division,  and  all  other 
costs  of  motions  heretofore  made  in  this  action,  vyhich,  by  the 
terms  of  the  orders  avsrarding  them,  were  directed  to  abide  the 
event  of  the  action. 

[Ending  as  in  Form  No.  108.  J 


FORM  No.  152. 

Direction  of  judge  who  has  granted  an  order  to  show  cause,  modifying  the 

time  of  return.i* 

[Underwritten  on  the  order  to  show  cause^^l  The  above  order 
is  modified  so  as  to  make  it  returnable  to-morrow  at  a.  m.,  in 

place  of  next  day. 

[Date.]  [Signature  of  judge,  with  initials  of  title.]. 

13  For  examples  of  recitals,  see  length  of  time  is  discretionary,  sub- 
Form  No.  101,  p.  259   {above).  ject  to  review,   etc.,   see   paragraphs 

14  In  a  case  where  time  for  ser-  107-109,  pp.  129-130,  of  this  volume, 
vice  of  the  order  has  not  yet  elapsed ;  Should  the  order  be  about  to  fail 
but  if  elapsed,  then  the  time  specified  because  of  a  failure  to  serve  within 
for  service  in  the  order  should  also  the  time  limited,  the  judge  granting 
be  modified.  it  (or  any  other  judge  of  the  court) 

15  That  the  order  itself  should  may  extend  the  time  of  return  and 
contain  a  clause  restricting  the  time  of  service  by  merely  initialing  the 
for  the  service  thereof,  and  that  the  changes  of  date. 
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FORM  No.  153. 
Notice  of  motion  for  reargument.is 

[Title  of  court  and  cause.'} 

Please  take  notice  that  upon  [the  annexed  affidavit  of  A.  B., 
verified  this  day,  a  copy  of  which  is  herewith  served  upon  you], 
application  will  be  made  to  this  court,  at  a  special  term  thereof, 
to  be  held  at  [the  city  hall,  or,  county  court  house],  in  the  [town] 
of  ,  on  the  day  of  ,  19     ,  at  the  opening 

of  the  court   [or,  at  o'clock  in  the         noon],  or  as  soon 

thereafter  as  coimsel  can  be  heard  [or,  if  the  application  is  to  a 
judge  and  not  to  the  court,  to  Hon.  J.  K.,  a  judge  of  this 
court  at  his  chambers,  in  ,  on  the  day  of  , 

19     ,  at  o'clock  in  the  noon],  for  a  reargument  of 

the  motion  [designating  motion  as,  for  the  appointment  of  a 
receiver  of  the  rents  of  the  premises  described  in  the  complaint] 
upon  the  ground  that  [state  ground  for  rearguing  as,  the  court 
has  overlooked  a  controlling  decision  of  the  Appellate  Division  of 
the  Supreme  Court,  which  is  decisive  of  the  application  in  favor 
of  plaintiif],  or  for  such  other  or  further  relief  as  may  be  just. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  [moving  party]. 

[Address]  To 

Attorney  for  [adverse  party]. 

FOEM  No.  154. 

Order  to   show  cause  why  motion  should  not  be  reargued,i7  and  why  re- 
argument  should  not  immediately  proceed; is  with  stay  meanwhile. 

[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

On  [specifying  papers]  ,^®  let  the  defendants  show  cause  before 

me  at  the  chambers  of  this  court  in  the  county  court  house,  in  the 

borough  of  Manhattan,  on  the  day  of  ,  19     ,  at 

o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter 

IS  See  Form  No.  82,  p.  188  to  reargue,  and  for  an  immediate  re- 
(above),  for  an  example  of  notice  argument  upon  such  leave  being 
of  motion  for  a  rehearing  after  de-  granted  may  be  combined  in  one  De- 
cision rendered,  etc.,  specifying-  tiee  or  order  to  show  cause  and  that 
grounds  of  the  motion.  For  the  dis-  in  some  cases  an  actual  reargument 
tinction  between  a,  rehearing  (or  re-  may  be  necessary  because  the  argn- 
argument)  and  a  renewal,  and  as  ment  for  leave  to  reargue  may  not 
to  when,  and  where,  and  how  to  ap-  involve  the  reargument  itself,  see  par- 
ply  for  a  rehearing,  see  paragraphs  agraph  170  and  note  5  thereto,  on 
168-171,  pp.  157-159  of  this  volume,  p.  159  of  this  volume, 
and  cases  there  cited.  19  See   Form  60,  p.   179,  as  to  re- 

17  See  preceding  note.  citals  in  Order  to  Show  Cause. 

18  That  notice  of  motion  for  leave 
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as  counsel  can  be  heard  why  the  motion  [to  vacate  the  attachments 
granted  herein]  should  not  be  reargued  on  the  grounds  [specifying 
them  —  see  preceding  Form];  and  if  a  reargument  thereof  be 
granted,  v?hy  it  should  not  then  and  there  proceed. 

And  until  the  hearing  and  determination  of  this  rehearing,  let 
the  defendants,  and  each  of  them,  their  attorneys  and  servants, 
be  and  they  are  hereby  stayed  from  proceeding  in  any  manner, 
in  respect  to  such  attachments,  until  the  further  order  of  this 
court. 

Service  hereof,  and  of  the  annexed  affidavits  if  made  on  or 
before  the  day  of  ,  19     ,  shall  be  sufficient,  and 

service  of  any  additional  papers  or  affidavits  in  support  of  this 
motion  may  be  made  on  or  before  ,19     . 

[Date,  signature,  etc.,  as  in  Form  No.  108.J 

FORM  No.  155. 

Clause  in  a  new  order  vacating  former  order,  and  directing  stay  of  entry 

nunc  pro  tunc. 

And  it  is  further  oedeeed,  that  the  former  order  herein,  made 
and  entered  on  the  day  of  ,  19     ,  be  and  the  same 

hereby  is  vacated  and  set  aside,  and  that  this  order  be  entered 
nunc  pro  tunc'"'  as  of  said  day  of  j  19     j  and  for 

and  in  place  thereof. 

FORM  No.  156. 

Order  of  court  amending  a  judge's  order  which  had  been  made  in  form  of 
a  court  order,  by  striking  out  court  caption  and  direction  to  enter.2i 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94]. 
[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19     ,  and  on  motion  of  [etc.]  ;  Oedeeed: 

20  See  note  12,  p.  286.  a  judge's  order,  and  that  an  appar- 

21  Sustained  by  Coffin  v.  Lester,  36  ent  court  order  may  avail  as  a 
Hun,  347  (affirmed  without  opinion  in  judge's  order  if  signed  by  him  as  a 
110    N     Y.    645),    and    cases    cited.  judge. 

It   must   be   made    by   the   court   or  But  that  an   order  of  a  judge  is 

by  the  judge  who  made  the  original  not   available   as    a    court   order,    see 

order.     Dinkelspiel   i\    Levy,    12   id.,  paragraph   15,  p.  215    (above).      As 

130.     Notice  of  application  for  such  to    the    means    of    determining    to 

an  order  is  not  necessary.     Coffin  v.  which   of   these   classes   an   order   of 

Lester    (above).  doubtful    character   belonss.   see   also 

See  also  paragraph  16,  p.  215  paragraph  11,  pp.  212,  213  (above), 
(above),  as  to   the   proper   form   of 

19 
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I.  That  the  order  made  herein  on  the  day  of  ;  19    , 

and  filed  with  the  clerk  of  this  court,  directing  the  service  of  the 
summons  herein  by  publication  on  certain  of  the  defendants  in 
this  action,  be,  and  the  same  hereby  is,  amended  by^  striking  there- 
from all  of  such  order  which  precedes  the  title  of  the  suit,  and 
by  inserting  in  the  place  thereof  the  words,  "  Supreme  Court,  City 
and  County  of  New  York." 

II.  That  the  direction  to  enter  the  said  order  at  the  foot  thereof, 
preceding  the  initials  of  the  justice  granting  the  same,  be  also 
stricken  from  the  said  order. 

III.  That  these  amendments  are  to  be  nunc  pro  tunc^  as  of 
the  day  of  ,  19  ,  the  day  of  the  granting  of  said 
order  of  publication  and  to  be  without  prejudice  to  any  proceed- 
ings had  thereunder  or  in  said  action. 

Enter, 
\^8ignature,  hy  initials  of  name 
and  title  of  presiding  judge.] 

FORM  No.  157. 

Order  to  show  cause  why  party  should  not  have  leave  to  submit  additional 

affidavit   and  thereupon  have  reargument.24 

[As  in  Form  No.  60,  p.  179,  inserting,  as  relief  sought:]  Why 
[defendant]  should  not  have  leave  to  submit  an  affidavit  in  reply 
to  W.  B.  H.'s  affidavit  read  upon  the  motion  [for  an  extra  allow- 
ance], and  thereupon  why  said  motion  should  not  be  reargued, 
or  why  defendant  should  not  have  such  other  or  further  relief  as 
may  be  just. 

22  See  note  37,  p.  295   (above).  23  See    paragraphs    68    and    73-75, 

In  Georgia,  if,  by  mistake,  a  jus-  pp.  242  and  245    (above),  as  to  the 

tiee  in  issuing  an  attachment  omits  power  to  amend  nunc  pro  tunc,  and 

to  append  to  his  signature  the  usual  the  limitations  of  such  power.     For 

official  addendum    (J.  P. )    which  in-  other    examples   of   orders   amending 

dicates  that  his  signature  is  official,  previous  orders,  see  Forms  Nos.  166 

he  may  amend  nunc  pro  tunc  in  the  and  167,  pp.  294,  295    (below).     See 

Superior  Court  by  appending  the  let-  Form  No.  81,  p.  187,  of  this  volume, 

ters.     The  jurat,   the   court   says,   is  for  an  example  of  an  order  amending 

no  part  of  the   affidavit;    it  is   only  a   previous   affidavit  to  meet  an  ob- 

the   officer's   entry,   and   why   should  jection  thereto, 

it   not   be   amendable?     Murf.    Just.  24  See    nptes    16    and    18,    p.   288 

Prac,  §  392,  citing  Dickson  v.  Thur-  (above). 
mond,  57  Ga   153 ;  Veal  v.  Perkerson, 
47  Ga.  92. 


COMMON    FORMS. XVII.      OKDEES.  291 

FORM  No.  158. 
Order  to  show  cause  why  motion  should  not  be  reargued25  or  party  have 
leave  to  renew,26  with  stay  meanwhile. 

[As  in  Form  No.  60,  p.  179,  inserting,  as  relief  sought:'] 
Why  the  motion  for  [briefly  indicate  character]  heretofore  made 
herein  should  not  be  reargued,  or  why  the  said  defendant  should 
not  have  leave  to  renew  the  said  motion  [to  vacate  the  attachment 
granted  herein  on  the  day  of  ,  19     ,]  and  why  the 

said  motion  should  not  be  then  and  there  heard  on  the  papers 
read  upon  said  motion  and  the  additional  papers  annexed  hereto 
and  mentioned  herein,  and  why  said  attachment  should  not  be 
vacated  on  the  ground  [^stating  irregularities,  if  any] ,  or  for  such 
other  or  further  order  as  may  be  just ;  and  in  the  meantime,  and 
until  the  hearing  and  decision  of  this  motion,  let  all  proceedings 
on  the  part  of  the  [plaintiffs]  herein  be  stayed. 

FORM  No.  159. 

Order  to  show  cause  why  there  should  not  be  a  reargument27  or  renewal,28 
or  a  stay  pending  appeal. 

[As  in  Form  No.  60,  p.  179,  inserting,  as  relief  sought:] 
Why  the  said  defendant  shall  not  be  permitted  to  have  a  reargu- 
ment  of  the  motion  to  [state  character  of  motion]  heretofore  made 
before  Justice  B.,  or  why  said  defendant  shall  not  be  permitted 
to  renew  said  motion  upon  new  papers,  and,  in  case  said  motions 
are  not  granted,  why  a  stay  of  all  proceedings  on  the  part  of  the 
plaintiff,  his  assignee  and  their  attorneys,  be  not  granted  pending 
the  appeal  from  the  order  of  Mr.  Justice  B.  referred  to  in  the 
annexed  affidavit. 

And  for  the  reasons  set  forth  in  the  annexed  affidavit,  service 
of  a  copy  of  this  order  upon  the  attorneys  for  the  plaintiff  and 
his  assignee  on  or  before  the  day  of  ,  19     ,  shall 

be  sufficient,  and  in  the  meanwhile,  and  until  the  hearing  of  this 
motion,  let  all  proceedings  on  the  part  of  said  plaintiff,  his  assignee 
and  their  attorneys  be,  and  the  same  are  hereby  stayed. 

FORM  No.  160. 
Order  allowing  reargument  or  renewal  as  moving  party  may  be  advised.2o 

[Caption  as  in  Form  No.  94  or  96. J 

[After  recitals]  Oedbeed,  that  the  defendant  be  and  he  is 
hereby  permitted  to  reargue  the  motion  heretofore  made  herein  for 

25  See  last  note   (above)  28  See   note   92  to   Form   No.    139, 

26  See   note   92   to   Form   No.    139,       p.  280  {ahove). 

p.  280   {above).  29  That  the  eonrt  may  allow  either 

27  See  note  24  ( above ) .  or  both  in  the  alternative,  see  para- 
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[the  discharge  and  cancellation  from  the  record  of  the  judgment 
docketed  herein],   upon  the   original   papers,   or  to  renew  said 
motion  upon  new  papers,  as  said  defendant  may  be  advised. 
^Ending  as  in  Form  No.  108  (above).] 

FORM  No.  161. 

Order  denying  motion  for  reargument,  but  granting  leave  to  renew  after 

service  of  papers.30 

[Caption  as  in  Form  No.  94  or  96  (above).] 

[After  recitals^^]  Oedeeed,  that  the  said  motion  be  and  the 
same  hereby  is  denied,  but  with  leave  to  [defendant]  to  renew  his 
motion  for  a  reargument  of  the  original  motion  for  [an  extra 
allowance]  upon  [state  any  condition  precedent  imposed,  as], 
service  upon  plaintiffs'  attorney  of  copies  of  the  affidavits  which 
defendant  proposes  to  read  in  reply  to  [plaintiffs']  affidavit  read 
upon  said  original  motion. 

[Ending  as  in  Form  No.  108.] 

FORM  No.  162. 

Order  allowing  reargumentsa  and  denying  motion  after  reargument  had. 
[Caption  as  in  Form  No.  94  or  96,  according  to  motion.] 

A  motion  having  been  made  on  behalf  of  the  [defendants  herein, 
to  vacate  and  set  aside  the  warrant  of  attachment  heretofore 
granted  against  the  property  of  said  defendants],  and  said  motion 
having  been  duly  heard,  and  decided  against  the  [plaintiffs  on  the 
ground  that  the  debt  sued  upon  was  not  due  at  the  time  of  the 
issuance  of  the  attachment]  ;  and  after  the  rendering  of  such 
decision,  and  before  the  entry  of  the  order  therein,  a  motion 
having  been  made  on  behalf  of  the  [plaintiffs],  for  a  reargument 
of  the  said  motion,  and  such  reargument  having  been  allowed, 
and  the  same  having  been  duly  heard, 

ISTow,  upon  reading  the  said  warrant  of  attachment  and  the 
papers  upon  which  the  same  was  granted,  and  on  reading  and 
filing]  the  affidavits  of  M.  H.  and  L.  W.,  verified  ,19     ,  and 

the  order  to  show  cause  granted  thereon  by  Mr.  Justice  J.  K., 

graph    168,   p.    157,   of  this   volume ;  this  volume  as  to  when  leave  to  re- 
fer  the    distinction   between   a    rear-  new  may  be  granted, 
gument   and   a   renewal   and   for   the  31  For    examples     of.   recitals    see 
rules  applicable  to  each,  see  pp.  157-  Form  No.  101,  p.  259  (above). 
165  of  this  volume.  32  See  paragraph  169,  p.  158,  of  this 
30  See   paragraph    173,    p.    160,    of  volume  as  to  when  a  reargument  may 

be  allowed. 
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and  dated  ,19     ,  and,  on  the  reargument,  the  affidavits 

of  A.  B.  and  G.  F.  V.,  verified  ,19     ,  in  support  thereof, 

and  after  hearing  A.  B.,  of  counsel  for  [plaintiffs],  in  support  of 
said  motion,  and  J.  D.,  of  counsel  for  [defendants],  in  opposition 
thereto,  and  after  hearing  both  of  said  counsel  on  said  reargument, 
and  on  motion  of  J.  D.,  defendants'  attorney,  it  is 

Orueeed,  that  said  motion  be  and  the  same  is  hereby  in  all 
respects  denied,  [with  ten  dollars  costs.] 

[Ending  as  in  Form  No.  108  (above).] 

FORM  No.  163. 
The  same;   another  Form. 
[Caption  as  in  Form  No.  94  or  96  (above).] 

The  defendant  having  heretofore  moved  this  court  for  an 
extra  allowance  herein,  by  way  of  costs,  and  said  motion  having 
been  denied,  and  the  defendant  having  thereafter  moved  for  a 
reargumnt  of  said  motion,  and  for  leave  to  file  an  affidavit  of 
E.  P.  W.  in  reply  to  the  afiSdavit  of  W.  B.  H".,  submitted  in 
opposition  to  said  motion,  and' the  court  having,  on  the  day 

of  J  19     5  denied  said  motion,  with  leave,  however,  to  the 

defendant  to  renew  said  motion,  upon  first  serving  a  copy  of 
said  proposed  replying  affidavit  upon  plaintiffs'  attorneys.  And 
the  defendant  having  thereupon  served  a  copy  of  said  replying 
affidavit  and  renewed  said  motion  for  an  extra  allowance  upon 
said  affidavit, 

Xow,  on  reading  and  filing  the  said  affidavit  of  E.  P.  W.,  and 
upon  the  papers  read  upon  the  original  motion  hereinbefore 
mentioned,  and  on  motion  of  O.  P.,  defendant's  attorney, 

It  is  OEDEEED,  that  so  much  of  the  defendant's  application 
as  asks  for  a  reargument  of  the  original  motion  for  an  extra 
allowance  herein,  be,  and  the  same  is,  hereby  granted.^^ 

And  the  said  motion  having  been  thereupon  reargued  upon 
,the  papers  aforesaid,  by  E.  P.  W.,  Esq.,  on  behalf  of  the 
defendant,  and  W.  B.  H.,  Esq.,  for  the  plaintiffs  in  opposition 
thereto ;  now,  on  motion  of  W.  B.  H.,  attorney  for  plaintiffs. 

It  is  OEDEEED,  that  the  said  motion  for  an  extra  allowance 
herein  be  and  the  same  is  hereby  denied,  with  ten  dollars  costs  to 
plaintiffs. 

[Ending  as  in  Form  No.  108  (above).] 
33  See  par.  169,  p.  158. 
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FOEM  No.  164. 
Order  granting  leave  to  renew  on  the  merits  and  upon  additional  papers.34 

[After  proper  recitals  of  papers  submitted  on  the  application.] 
Oedebed,  That  the  defendant  have  leave  to  renew  upon  the 
merits  his  previous  motion  [specify  briefly j  as]  to  vacate  the  order 
for  his  examination  before  trial,  to  be  heard  upon  such  further 
affidavits  in  addition  to  the  original  papers  as  may  be  then 
presented. 

Enter: 

FORM  No.  165. 
Consent  to  amendment  of  oider.35 

[Title  of  court  and  caiLse.] 

It  is  hereby  agreed  that  the  order  made  and  entered  herein  on 
the  day  of  ,  19     ,  [granting  alimony  and  counsel  fee 

to  the  plaintiff  as  therein  speciiied]  be  amended  so  that  it  may 
be  specified  therein,  that  the  papers  used  on  behalf  of  said  motion 
for  plaintiff  were  [here  designating  them]  ;,  and  that  those  in 
opposition  were  [designating  them]  \  and  that  an  order  may  be 
entered  hereon  without  notice  pursuant  to  this  stipulation. 

[Date.}  [Signatures  of  attorneys.] 

FORM  No.  166. 
Order  by  consent  amending  previous  order  of  court.se 

[Caption  as  in  Form  No.  94  or  9 6.  J 

On  motion  of  M.  &  S.,  attorneys  for  the  plaintiff,  and  on  the 
annexed  consent  of  the  attorneys  for  the  respective  parties  to  this 
action, 

Oedeeed,  that  in  the  order  made  and  entered  in  this  action, 
on  the  day  of  ,  19     ,•  the  words  "  and  the  pleadings 

herein,"  be  added  after  the  words  "  and  the  affidavits  of  T.  F. 
and  W.  S.  J." 

3*  The  Appellate  Division  will  dis-  35  That  consent  is  necessary  to  an 

regard  technical  defects  in  the  orig-  essential     amendment    of    an    order 

inal  papers  upon  an  appeal  from  an  made  by  consent,  see  paragraph  75, 

order  made  on  the  renewed  applica-  p.  245   {above). 

tion.     See   Matter   of  Tweedie   Trad-  36 See  last  note   (above). 
ing  Co.,  105  App.  Div.   426,  428,   94 
N.  Y.  Supp.  167,  35  Civ.  Pro.  6. 
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And  the  clerk  is  directed  to  make  this  amendment  upon  the 
margin  of  the  original  order,  with  a  reference  to  this  order  as 
directing  the  same.^^ 

[Ending  as  in  Form  No.  108.] 

FORM  No.  167. 
Order  amending  order  of  court,  nunc  pro  tunc.ss  but  saving  proceedings  had. 
[Caption  as  in  Form  No.  94  (above).] 

Upon  the  summons  and  pleadings  herein,  and  on  reading  and 
filing  the  affidavit  of  H.   K.,   verified  ,   19     ,   and  on 

hearing  H.  K.  on  behalf  of  plaintiff,  and  M.  IST.,  Esq.,  on  behalf 
of  the  adult  defendants  [and  Mr.  O.  P.  as  guardian  ad  litem]  ; 
now,  on  motion  of  H.  3^.,  attorney  for  plaintiff,  it  is 

Oedeeed,  that  the  order  heretofore  made  and  entered  herein 
on  the  day  of  ,19     ,  [briefly  stating  its  cliaracter'], 

be  and  the  same  hereby  is  amended  nunc  pro  tunc  so  as  to  read  as 
follows,  viz.  [setting  forth  order  in  full  as  amended.]^^ 

And  it  is  further  oedeeed,  that  the  testimony  herein  already 
taken,  and  all  proceedings  had  before  said  referee,  stand  as  if 
taken  under  the  said  original  order  as  amended  by  this  order. 

Enter, 

[Initials  of  name  and  title  of  presiding 
judge.'] 

FORM  No.  168. 
Order  by  court  to  show  why  judge's  order  should  not  be  modified.*!) 
[Caption  as  in  Form  No.  94.J 

On  reading  and  filing  the  annexed  affidavit  of  A.  B.,  verified 
the  day  of  ?  19     >  and  on  the  orders  therein  referred 

3T  See  Forms  26-34  on  pages  20-24  amending      prior      proceedings,      see 

of  this   volume,    as    to   the   dififerent  Forms  Nos.  33,  34,  81,  146,  156,  and 

modes    in    which    a    paper    may    be  166,  on  pp.  23,  187,  284,  289,  and  294 

amended,  and  as  to  the  better  prac-  (above). 

tice  being  to  prescribe  the  mode  in  the  40  See  Form  64,  p.  181,  of  this  vol- 

order    allowing    the    amendment,    so  ume,    for    a    Notice    of    Motion    to 

that  there  may  be  no  doubt  as  to  the  amend  or  resettle  an  order  of  court, 

power  and  duty  of  the  clerk.      See  See  Form  No.  27,  p.  21,  of  this  vol- 

Forms  Nos.  33  and  34,  p.  23,  of  this  ume,  for  an  example  of  an  affidavit 

volume,  for  examples   of  orders  pre-  to    obtain    an    order    to    annex    by 

scribing   the   mode   of   amendment.  ameni^ment   an   omitted   clause   in   a 

38  See  note  91,  p.  280,  and  note  8,  prior   order.      See,    generally,    as    to 

p.  285   (above).  amendments,  etc.,  paragraphs  72-74, 

S9  See   last  note  but   one    ( above ) .  pp.  244,  245    ( above ) . 

For     other     examples     of     orders 
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to,  and  on  [all  the  pleadings  and  proceedings  herein*^  and  on 
motion  of  A.  B.,  plaintiff's  attorney : 

OnDEEED,  that  the  defendant  [and  P.  B.,  late  sheriff  of  the 
county  of  New  York]  show  cause  at  a  special  term  [Part  I]  of 
this  court,  to  be  held  at  the  county  court  house,  in  the  borough 
of  Manhattan,  on  the  day  of  ,  19     ,  at  o'clock 

in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard, 
why  the  order  of  Mr.  Justice  T).,  entered  herein  on  the  day  of 

,19     ,  dated  the  day  of  ,   19     ,    [briefly 

identifying  its  character'} ,  should  not  be  modified  by  [here  Iriefly 
indicate  proposed  amendments,*'^  indicating  groxund,  specifying 
irregularities  if  any*^'\ ,  or  why  such  other  or  further  relief  should 
not  be  granted  in  the  premises  as  niay  be  just,  together  with  the 
costs  of  this  motion. 

Service  of  this  order  on  or  before  the  inst.  shall  be 

sufficient.** 

Enter, 

[^Initials  and  title  of  judge.] 

FORM  No.  169. 
Order  striking  out    scandalous  and  impertinent  matter.45 

At  a  Special  Term  [^etc,  as  in  Form  No.  94.J 
[Title  of  cause.] 

The  plaintiff  having  moved  this  court  for  an  order  striking 
out  certain  portions  of  an  affidavit  as  hereinafter  specified,  and 
said  motion  regularly  coming  on  to  be  heard ; 

Now,  on  reading  and  filing  the  notice  of  motion,  dated  the 
day  of  >  1 9     >  and  the  affidavit  of  A.  B.,  verified  the 

day  of  ,  19     ,  and  on  inspecting  the  said  [objectionable 

paper]  therein  mentioned,  which  was  filed  herein  the  day 

of  >  19     ;  and  after  hearing  M.  N.,  of  counsel  for  [plain- 

tiff], and  O.  P.,  of  counsel  for  [defendant],  and  after  due  con- 
sideration ;  now,  on  motion  of  M.  IST.,  attorney  for  [plaintiff] : 

Oedeeed,  1,  that  [describing  the  matter  —  for  instance,  thus: 
all  that  part  of  said  affidavit  following  the  sentence  ending  with 

41  It  is  better  to  specify  what  pa-       or   of   its    own    motion)    to   expunge 
pers,  etc.  scandalous  or  impertinent  matter,  or 

42  See  note  37,  p.  295  {above).  to  suppress  the  paper  containing  it, 
«See  paragraph  110,  p.  131.  and  as  to  when  application  therefor 
«  See  paragraph  114,  p.  133,  as  to      may   be   made.      As   to   what  coiisti- 

mode  of  service  of  an  order  to  show  tutes  scandalous  or  impertinent  mat- 

c^^se.  ter,  and  that  a  paper  containing  such 

4S  See  paragraph  142,  p.  144,  as  to  matter   may   be    struck   off  the  files 

power  of  the  court    (on  application,  and   destroyed,   see  paragraph  18,  p. 
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the  words  ,  and  preceding  the  sentence  beginning  with 

the  words  ],  be,  and  the  same  is  hereby  stricken  out  as 

scandalous  and  impertinent. 

2.  That  O.  P.,  the  said  attorney  for  [defendant],  is  hereby 
ordered  to  pay  to  [plaintiff]  or  his  attorney  forthwith,  upon  \or, 
within  days  after]  the  service  of  a  copy  of  this  order,  ten 

dollars,  cost  of  this  motion,  hereby  charged  upon  him  personally*'' 
for  his  misconduct.*'^ 

Enter, 

^Initials  and  title  of  presiding 
judge.'] 

FORM  No.  170. 

The  same;  another  Form.<8 

At  a  Special  Term   [etc.,  as  in  Form  No.  94, 
p.  255.] 
[Title  of  cause.] 
[Recitals,  etc.,  as  in  last  Form.] 

Oedeeed,  that  [defendant's]  attorney  have  leave  to  withdraw 
from  the  files  the  affidavit  of  Y,  Z.,  verified  the  day  of 

,19     ,  and  filed  herein  the  day  of  , 

19  ,  within  two  days  after  service  of  a  copy  of  tlais  order  and  on 
payment  to  [plaintiff],  or  his  attorney,  of  ten  dollars  costs  of  this 
motion,  which  he  is  hereby  directed  to  pay  personally  for  his  mis- 
conduct. 

It  is  furthered  ordered,  that  on  failure  of  defendant's  attorney 
so  to  do,  plaintiff's  attorney  may  withdraw  and  destroy  said  affi- 
davit 

Enter, 

[Initials  and  title  of  presiding 
judge.] 

60  of  this  volume,    and  cases  there  18    and    142,    on    pp.    60    and    144 

cited.      See   Form  No.  46,   p.   62,  of  {alove). 

tliis  volume  for  a  Notice  of  Motion  ii  So  that  there  may  be  a  commit- 
to  take  a  scandalous  or  impertinent  ment  for  non-payment.  See  another 
affidavit  off  the   files.  Form  as  to  costs.  Form  No.   101,  p. 

<8That     the     attorney     presenting  259    (above). 

such    affidavits    may    be    personally  *s  See  note  45,  p.  296,  and  last  two 

charged    with   costs,    see   paragraphs  notes    (ahove). 
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FORM  No.  171. 
Order  of  judge,  ex  parte,  vacating  an  order  granted  by  him  ex  parte.« 

[Title  of  court  and  cause.] 

I  hereby  vacate  and  discharge  the  order  [of  arrest]  made  by 
me  in  this  action  on  the  day  of  ,  19     . 

[Date.]  [Signature  and  title  of  judge.] 

FORM  No.  172. 
Order  of  court,  ex  parte,  vacating  an  order  of  court  granted  ex  parte.so 

At  a  Special  Term   [etc.,  as  in  Form  No.  94, 
p.  255.J 
[Title  of  cause.] 

On  reading  and  filing  [designating  papers,  if  any],  and  on 
inspecting  the  order  granted  by  the  court  herein  dated  and  en- 
tered on  the  day  of  ,  19  ,  requiring  [briefly 
identifying  it],  and  on  the  application  of  M.  N.,  attorney  for 
the                   : 

Oedeeed,  that  said  order  of  be  and  the  same  is  here- 

by vacated  and  discharged. 

Enter, 

[Initials  and  title  of  presiding 
judge.] 

FORM  No.  173. 
Order  by  judge  to  show  cause  why  he  should  not  vacate  his  order.si 
[Title  of  court  and  cau^e.] 

Upon  the  affidavits  [or  other  papers]  on  which  the  order  of 
arrest,  dated  the  day  of  ,   19     ,  ^'Vas  granted  by 

me  herein,  let  the  [plaintiffs]  show  cause  before  me,  at  , 

49  That  an  ex  parte  order  cannot  cate  its  own  ex  parte  order,  and  as 
be  appealed  from  directly,  see  para-  to  the  rule  of  policy  that  one  judge 
graph  82,  p.  249  {alove).  See,  also,  holding  Special  Term  should  not  as- 
paragraphs  33,  36,  and  51,  on  pp.  sume  to  vacate  or  modify  an  order 
91,  94,  and  100  of  this  volume,  as  made  at  Special  Term  held  by  an- 
to  the  power  of  a  judge  to  vacate  other  judge  except  in  the  case  of  the 
ex  parte  his  ex  parte  order,  and  as  absence,  disability,  etc.,  of  the  lat- 
to  the  rules  governing  an  application  ter,  or  in  case  the  order  was  made 
to  vacate  a.  judge's  order.  And  sec,  by  default.  See  also  paragraphs  76- 
generallv,  as  to  getting  rid  of  an  or-  80,  pp.  246-248    (ahove). 

der,   paragraphs   76-85,   pp.    246-250  51  See  paragraphs   33,  36,  and  51, 

{above).  pp.   91,  94,  and   100  of  this  volume, 

50  See  paragraphs  34,   35,  and   38,  for  the   rules   governing  an  apphca- 
pp.  91-95  of  this  volume,  as  to  the  tion  to  vacate  a  judge's  order, 
power  of  the  court,  ex  parte,  to  va- 
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in  the  city  of  ,  on  the  day  of  ,  19     .  at 

in  the  noon  of  such  day,  or  as  soon  thereafter  as  counsel 

can  be  heard,  why  the  said  order  of  arrest  herein  granted  by  me 
should  not  be  vacated  and  set  aside  [if  for  irregularity,  specify 
if^  and  any  other  ground],  and  for  such  other  or  further  relief 
as  may  be  proper.     Service  hereof,  made  on  or  before  the 
day  of  ,  19     ,  shall  be  sufficient. 

[Date.]  [Signature  and  initials  of  title  of  judge.] 

FORM  No.  174. 

Ordei  of  court  to  show  cause  why  judge's  order  should  not  be  set  aside^sa 

with  stay  meanwhile. 

At  a  Special  Term   [etc.,  as  in  Form  No.  94, 
p.  255]. 
[Title  of  cause.] 

On  the  annexed  affidavit  of  A.  B.,  verified  the  day  of 

,19     ,  [and  upon  the  summons  and  complaint  in  this 
action],  and  on  the  motion  of  S.  H.,  attorney  for  ,  let 

the  [plaintiff]  show  cause,  at  a  Special  Term  [Part  I]  of  this 
court,  to  be  held  at  the  County  Court  House  in  the  Borough  of 
Manhattan,  on  the  first  of  ,  19      ,  at 

o'clock  A.  M.  of  that  day,  why  the  [here  concisely  identify  the 
order],  entered  herein  on  the  day  of  ,  19     ,  should 

not  be  vacated  [and  if  for  irregularity  add  —  on  the  ground  that 
—  specifying  irregularity^^  and  any  other  ground].  And  in  the 
meantime,  and  until  the  hearing  and  decision  of  this  motion,  all 
proceedings  of  plaintiff  [and  on  the  part  of  the  sheriff  of  the 
county  of  ,  toward  the  executing  or  attempting  to  execute 

the  writ  of  assistance  issued  in  this  action],  be  and  they  hereby 
are  wholly  stayed. 

Enter, 

[Initials  and  title  of  presiding 
judge.] 

52  See    paragraph    110,    p.    131,    of     to  the  court  to  vacate  a  judge's  ex 
this  volume.  parte   vacatur   of   his   own   ex   parte 

53  See   last   note   but   one    (aiove) ,       order. 

and   compare    paragraph    36,    p.    94,    ,      54  See  paragraph  110,  p.  131. 
as  to  its  not  being  regular  to  apply 
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FORM  No.  175. 
Older  of  court  on  notice,  vacating  court  order  made  ex  parte  or  on  noticcSo 

At  a  Special  Term   [etc.,  as  in  Form  No.  94, 
p.  255.] 
[Title  of  caiise.] 

A  motion  having  been  made  on  behalf  of  the  defendant,  A.  B., 
on  the         day  of  ,  19     ,  to  vacate  the  order  [of  injunction, 

or  other  order]  heretofore  granted  by  the  court,  upon  the  papers 
upon  which  the  said  order  was  granted  [and  also  upon  affidavits 
upon  the  part  of  the  defendant,  or  other  moving  party]  :  Now, 
on  reading  and  tiling  the  said  order  [briefly  identifying  it~\,  and 
the  complaint,  and  the  affidavits  of  [specifying  the  persons'],  veri- 
fied on  the  day  of  ,  19  ,  being  the  papers  upon 
which  the  said  order  was  granted  by  this  court  on  the  day 
of  ,  19  ,  [and  upon  reading  and  filing  the  affidavits  of 
C.  D.  and  E.  F.,  verified  on  the  day  of  ,  19  > 
presented  upon  the  hearing  of  the  motion  in  behalf  of  the  defend- 
ant —  or  other  moving  party  —  and  upon  teading  and  filing  the 
affidavits  of  G.  H.  and  li.  !>,  verified  on  the  day  of  , 
19  ,  offered  by  the  plaintiff  in  support  of  said  order^  and  read 
in  opposition  to  this  motion]  and  after  hearing  M.  !N^.,  Esq.,  of 
counsel  for  the  [defendant]  in  support  of  the  motion,  and  0.  P., 
Esq.,  of  counsel  for  the  [plaintiff] ,  in  opposition  thereto ;  and  on 
motion  of  Q.  E.,  attorney  for  the  [defendant]  : 

Oedbeed,  that  the  motion  be  and  the  same  is  hereby  granted, 
and  the  said  [injunction]  order  dated  and  entered  on  the 
day  of  ,  19     ,  be  and  the  same  hereby  is  wholly  vacated 

and  discharged. 

Enter, 

[Initials  and  title  of  presiding 
judge.] 

FORM  No.  176. 
Affidavit  to  move  to  vacate  order  for  neglect  to  file  papers.M 
[Title  of  court  and  cause.] 
[Venue.] 

E.  M.  IST.,  being  duly  sworn,  says: 

I.  That  he  is  one  of  the  attorneys  for  the  above-named  plaintiffs. 

B5  See  paragraphs   94,   35,   and  38,  As  to  whether  a  court  order  should 

pp.  91,  92,  and  95  of  this  volume,  for  be   entered   before   moving  to  vacate 

the  rules  as  to  vacating  a  court  order.  it,  see  paragraph  40,  p.  96. 

And  see  paragraphs  76-80,  pp.  246-  B6  See   paragraphs   65   and  66,  pp. 

248    {ahove).  240,  241    (aiove) ,  for  the  rule  as  to 
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II.  [State  condition  of  cause^  as]  :  That  the  trial  of  the  above 
entitled  action  has  been  had,  in  the  county  of  New  York,  and  the 
judgment  roll  has  been  duly  entered  therein,  and  is  now  on  file 
in  the  clerk's  office  of  said  county. 

III.  [State  making  of  motion,  as']   That  on  the  day  of 

,19  ,  a  motion  made  by  the  defendant  for  [state  char- 
acter']  was  duly  heard  in  this  court,  and  on  the  day  of 

,19  ,  an  order  was  duly  made  thereon  granting  the 
said  motion,  which  order  was  entered  on  said  day. 

IV.  That  the  afiidavit  of  W.  B.,  Esq.,  verified  the  day 
of  ,  19  ,  a  copy  whereof  is  hereunto  annexed,  was  the 
only  afiidavit  used  on  said  motion ;  and  that  annexed  hereto,  with 
said  afiidavit,  is  a  copy  of  the  order  to  show  cause  granted  by 
Mr.  Justice  J.  K.,  on  which  said  motion  was  made,  and  the  order 
entered  thereon. 

V.  That  deponent  presents  herewith  the  certificate  of  the  clerk 
of  the  county  of  JSTew  Tork,  that  he  has  made  diligent  search  in 
his  office  for  the  original  order  to  show  cause  and  affidavit,  and 
that  neither  one  of  them  can  be  found  [or,  alleged  search  by  de- 
ponent.] 

VI.  That  deponent  asks  for  an  order  to  show  cause  returnable 
in  less  than  [eight]  days,  why  said  order  of  ,  19  , 
should  not  be  vacated  for  defendant's  neglect  to  file  said  motion 
papers.     That  the  reason  why  an  order  to  show  cause  is  asked,  is 

because  [state  facts  showing  necessity  therefoi see  page         ,] 

there  is  not  time  to  give  the  usual  notice  of  motion. 

VII.  That  no  other  application  has  been  made  for  such  an  order 
as  is  now  sought. 

[Jurat.]  [Signature.] 

FORM  No.  177. 

Order  to  show  cause  why  order  should  not  be  vacated  for  neglect  to  file 

papers.57 

At  a  Special  Term   [etc.,  as  in  Form  No.  94, 
p.  255.] 
[Title  of  cause.] 

On  the  annexed  affidavit  of  E.  M.  1^.,  and  on  the  order  to 
show  cause  [or,  notice  of  motion],  dated  the  day  of  , 

19     ,  and  the  affidavit  of  W.  B.,  verified  the  same  day,  and  the 

filing  motion  papers  and  the  effect  of  Adapted  from  the  affidavit  in  Curtis 

and  remedy  for  neglect  to  file  them.  v.  Greene,  28  Hun,  294. 
See  Foi-m  No.    137,  p.   279    {above),  57 Adapted  from  the  same  case  as 

for  an  order  compelling  the  filing  of  the  last  Form.     See  references  cited 

papers,  and  see  notes  88-90  thereto.  in  note  56,  p.  300   (above). 
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order  made  on  said  order  to  show  cause  [or,  notice],  dated  the 

day  of  ,  19     ,  entered  in  the  clerk's  office  of 

county,  on  the  day  of  ?  19     ,   [and  on  motion  of 

E.  M.,  attorney  for  J  : 

Ordered,  that  the  [defendant]  show  cause  before  this  court, 
at  a  Special  Term  [Part  I]  thereof  to  be  held  at  the  County  Court 
House,  in  the  [city  of  ],  on  the  day  of  , 

19     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  the  said  order  entered  herein  on  the 
day  of  ,    19     ,   should  not  be   vacated   and  set 

aside,  and  for  siich  other  order  as  may  be  just,  upon  the  ground 
that  said  order  has  not  been  entered  or  drawn  as  prescribed  by  the 
General  Rules  of  Practice  [and  the  papers  upon  which  the  same 
was  made  have  not  been  duly  filed  within  the  period  prescribed  by 
said  rules]. 

Service  of  a  copy  of  this  order,  and  of  the  papers  on  which 
it  is  granted,  made  on  the  attorney  for  the  defendant,  W.  B.,  on 
or  before  the  day  of  ,  19     ,  shall  be  suflScient. 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (above).] 

FORM  No.  178. 
Order  vacating  order  entered  in  wrong  county  ;B8  and  proceedings  thereon. 

At  a  Special  Term  [etc.,  as  in  Form  No.  94, 
p.  255.] 
[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  E.  M.,  verified  the 
day  of  ,19        [and  other  papers  designated  in  the  notice 

of  motion,  and  also  all  papers  submitted  in  opposition,  see  Form' 
101,  p.  259,  as  to  recitals],  and  after  hearing  Mr.  J.  A.,  of  counsel 
for  the  ,  in  support  of  the  motion,  and  Mr.  H.  C,  of 

counsel    for  ,    in    opposition  —  now,    on   motion  of  E. 

M.  N.,  attorney  for  : 

Ordered  —  I.  That  the  order  herein,   dated  ,  19    , 

[briefly  identifying  it]  be  and  the  same  hereby  is  vacated  and 
set  aside,  and  all  proceedings  had  by  virtue  of  said  order  are 
hereby  canceled. 

II.  That  the  clerks  of  county,  and  of  the  county  of 

,  are  hereby  directed  to  restore  the  judgment  record  or 

records,  and  all  proper  entries  of  a  judgment  entered  in  the  clerk's 

office  in  the  county  of  ,  on  the  day  of  > 

19      ,  and  a  transcript  thereof  filed  in  county  clerk's 

58  See  paragraph  62,  p.  239  cate  for  entry  in  a  wrong  county 
(above),  as  to  where  an  order  should  may  be  made  in  the  county  where 
be  entered,  and  that  a  motion  to  va-       the"  order  ought  to  have  been  entered. 
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office,  ,  ,  19     ,  and  vacated  by  said  order,  or  any 

order,  and  to  cancel  any  and  all  writings  made  by  them,  or  either 
of  them,  in  obedience  to  said  order  of  this  court. 

III.  That  the  sheriff  of  cotinty  proceed  as  if  said 
order  of  ,  ,  19  ,  had  never  been  made,  and  deliver 
such  deed  or  certificate  as  prescribed  by  law. 

IV.  That  the  defendant  pay  ten  dollars  costs  of  this  motion. 

V.  It  is  further  ordered,  that  the  party  on  whose  motion  said 
order  was  made,  have  leave  to  renew  the  motion  which  resulted  in 
the  order  hereby  vacated,  and  to  do  so  on  the  same  or  such  further 
or  other  papers  as  he  may  be  advised.^^ 

[Ending  as  in  Form  No.  108,  p.  265  (above).] 

FORM  No.  179. 
Order  of  judge  on  notice  vacating  his  ex  parte  order.so 
[Title  of  the  cause.] 

On  motion  of  M.  JST.,  attorney  for  ,  and  after  hearing 

0.  P.,  attorney  for  [or,  and  on  proof  of  service  of  due 

notice  of  this  motion,  and  no  one  appearing]  in  opposition: 

Oedeebd,  that  the  order  [of  arrest]  made  by  me  in  this  action, 
on  the  day  of  ,  19     ,  be  and  the  same  is  hereby 

vacated  and  discharged. 

[Date.]  [Signature  and  initials  of  title  of  judge.] 

FORM  No.  180. 
Order  vacating  order  made  under  misapprehension,6i  and  setting  down  mo- 
tion for  rehearing,«2  with  leave  to  put  in  new  affidavits. 

[Caption  as  in  Form  No.  94  or  96,  pp.  255,  256,  according  to 
motion.] 
[After  recital  of  papers,  etc.  :^^] 
And  it  appearing  that  there  was  a  misunderstanding  between 

59  On  appeal  the  addition  of  such  subject  of  a  distinct  motion  on  his 

a   clause   as   this    last   was    required  part." 

by    the    General    Term.      Curtis    v.  60  See     Form     No.     171,     p.     298 

Greene,    28    Hun,    294.      In   general,  (ahove),  for  a  judge's  ex  parte  or- 

one  who  has  taken  an  irregular  or-  der  vacating  his  ex  parte  order,  and 

der  cannot  have  its  benefits  saved  to  see  notes  thereto.     For  a   court  or- 

him  upon  terms,   on  the   motion  to  der  made  on  notice  vacating  a  prior 

set   it   aside;    he    must   move   anew.  court   order,    see    Form   No.    175,    p. 

So  held  in   Johnston   v.   Bloomer,   3  300   (above). 

Edw.  328,  granting  a  motion  to  set  ei  See  notes  on  page  298    (ahove). 

aside  an  order   [referring  exceptions  62  See     paragraph     169,     p.      158 

to  an  answer]   as  irregular  in  being  (above),  as  to  when  a  rehearing  may 

out  of  time.  ,  The  court  said:   "That  be  allowed. 

any  relief  from  his  o^vn  laches  which  63  gee  Form  No.  101,  p.  259,  for  ex- 
he  may  wish  to  ask  for,  must  be  the  amples  of  recitals. 
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the  different  parties  as  to  what  was  agreed  upon  in  open  court 
with  regard  to  the  motion  [for  allowances] ,  which  misunderstand- 
ing affected  the  provisions  of  the  order  hereinbefore  mentioned: 
Oedeeed,  that  the  order  heretofore  made  in  this  action  among 
other  things  settling  the  amount  of  allowances,  dated  on  the 
day  of  ,  19     ,  and  entered  on  the  day  of  , 

19  ,  be  and  the  same  is  hereby  vacated,  and  that  the  original 
motion  be  and  the  same  is  hereby  adjourned  to  and  set  down  for 
hearing  before  a  Special  Term  of  this  court,  to  be  held  at  , 

on  the  day  of  ,  19     ,  at  a.  m.,  with  leave 

to  all  parties  at  that  time  to  submit  affidavits  upon  the  merits  of 
the  motion. 

{^Ending  as  in  Form  No.  108,  p.  265  (above).] 

FORM  No.  181. 

Execution  against  personal  property  on  order  requiring  payment  or  costs 
or  other  sum  of  money.6* 

The  people  of  the  State  of  New  York  to  the  sheriff  of  the 
county  of  ,  greeting: 

Wheeeas,  an  order  was  duly  made  on  the  day  of  , 

one  thousand  nine  hundred  and  ,  in  the  court, 

in  an  action  between  [naming  the  plaintiffs],  plaintiffs,  and 
{naming  the  defendants],  defendants,  [among  other  things] 
directing  the  said  [naming  debtor  in  the  order]  to  pay  the  said 
[naming  creditor  in  the  order]  the  sum  of  [ten  dollars]  as  ap- 
pears to  us  by  the  said  order  duly  filed  and  entered  in  the  ofBce  of 
the  clerk  of  the  county  of  or,  of  the  court]  ; 

And,  whereas,  the  said  sum  of  [ten  dollars]  with  interest  from 
the  day  of  ,  19     ,  is  now  actually  due  thereon: 

Therefore,  we  command  you,  that  you  satisfy  the  said  order 
out  of  the  personal  property  of  the  said  [naming  debtor,  and  if 
several,  severally  or  jointly  and  severally  liable,  add,  or  either 
of  them],  in  your  county,  in  whose  hands  soever  the  same  may 
be,  and  return  this  execution  within  sixty  days  after  its  receipt 
by  you,  to  the  clerk  of  the  county  of  [or,  of  the 

court  —  specifying  the  cleric  with  whom  the  order  was  entered:] 

Witness,  Hon.  [here  name  any  jvstice  of  the  Supreme  Court, 

64  See      paragraph      89,      p.      252  it.     See,  also,  paragraphs  86-88,  pp. 

(above),    as    to    when    an    execution  250,  251    [ahove),  as  to  the  various 

upon   an   order   issues   as   of   course,  modes   of   enforcing  an  order  gener- 

and   when   it   is   necessary   or  better  ally, 
practice  to  apply  for  leave  to  issue 
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I 


,f  the  execution  is  issued  from  that  court,  addi7ig:~\  justice  of  our 
said  court  [or,  if  from  another  court,  name  any  judge  thereof, 
adding: — judge  of  our  said  court],  at  the  day  of 

,19     . 

^Signature  and  office  address  o/],*® 

Attorney  for  [^creditor  in  the  order.^ 

65  The    signature    of    the    County  or  County  Court  is  unnecessary,  and 

Clerk   upon   executions    issued    upon  may  be  treated  as  surplusage.     See 

judgments  recovered  in  the  Supreme  Kyan  v.  Parr,  16  N.  Y.  Supp.  829. 
20 
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AETICLE  XVIII. 
Petitions. 

I.  Genebal.  10.  Positive,  or  on  information,  etc 

1.  What  is  a  petition.  11.  Signature. 

2.  Two  classes  of  petitions.  12.  Verification. 

13.  —  by  several. 

II.  Petitions    as    motions    in   the       14.  Address. 

CAUSE.  15.  Filing. 

3.  Motions  on  petition  distinguished       16.  Order  to  show  cause. 

from  other  motions.  17.  Amending  petition. 

4.  Rules  applicable.  18.  Second   use. 

5.  Prayer.  19-  Joining  and  severing. 

6.  Signature.  ^0.  Bringing  in  new  parties. 

7.  Notice  of  motion.  21.  Answer. 

22.  The  hearing. 
III.  Oeiginal  petitions.  23.  Order  or  decree. 

8.  Description   of   petitioner.  24.  Enforcing. 

9.  Allegations.  25.  Motion  to  vacate. 

[For  list  of  Forms  see  p.  320  (below).] 
I.     IN  GENERAL. 

1.  What  is  a  petition.] — In  equity  practice,  applications  to 
the  court  for  relief,  whicli  might  be  had  without  filing  a  bill  of 
complaint  and  issuing  a  suhpcena  to  compel  appearance,  were  com- 
menced by  petition  addressed  to  the  court  and  praying  the  desired 
relief.  This  being  served,  either  with  notice  of  the  time  and  place 
when  it  would  be  presented  to  the  court,  or  with  an  order  to  show 
cause  fixing  time  and  place,  brought  the  matter  regularly  before 
the  court  without  such  service  of  process  as  is  necessary  to  give 
jurisdiction  of  an  ordinary  suit.  The  word  "  petition,"  how- 
ever, has  been  adopted  in  many  of  the  practice  statutes  of  the 
American  States  to  designate  the  first  pleading  on  the  part  of 
the  plaintifF  in  a  civil  action,  corresponding  to  the  declaration 
at  common  law,  the  bill  in  equity,  and  the  complaint  under  the 
IsTew  York  and  som6  other  Codes  of  Procedure. 

Throughout  this  work  the  word  is  used  exclusively  in  the 
former  sense,  and  the  first  pleading  on  the  part  of  the  plaintiff 
is  uniformly  called  the  complaint. 

A  petitipn  in  the  appropriate  sense  of  the  word,  then,  is  a 
v.-ritten  address  to  the  tribunal,  stating  facts  presented  as  entitling 
the  petitioner  to  relief,  or  to  some  direction  or  order,  and  asking 
therefor.^** 


66  See  Shaft  v.  Phoenix,  etc.,  Ins.  Co.,  67  N.  Y.  547 ;  Fenstermacher  v.  State, 
19  Greg.  504,  25  Pae.  Rep.  142;  State  Bank  v.  Plainfleld,  etc.,  Bank,  34  N.  J. 

Ea.  ''.'iO. 
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To  be  sufficient  to  act  upon,  it  also  should  state  evidence  of 
(lie  facts,  or  be  accompanied  therewith,  should  be  signed  by  the 
petitioner,  or  his  agent  or  attorney,  and  be  verified.®^  These 
requisites  will  be  considered  after  adverting  to  the  two  classes  of 
petitions,  and  the  distinction  between  a  petition,  and  a  bill  or  com- 
plaint, on  the  one  hand,  and  a  motion  on  the  other. 

2.  Tiuo  classes  of  petitions.] — In  present  practice  petitions, 
thus  properly  so  called,  are  presented  either  in: 

1.  Motions  in  a  cause  already  commenced,'**  or  with  immedi- 
ate reference  to  a  cause  about  to  be  commenced,  or, 

2.  Independent  special  proceedings  allowed  to  be  had  in  some 
cases,  without  action  or  formal  writ  or  process. 

These,  though  in  form  much  the  same,  are  essentially  different 
in  effect  in  several  respects. 

II.     PETITIONS  AS  MOTIONS  IN  THE  CAUSE. 

3.  Motions  on  petition  distinguished  from  other  motions.]  — 
The  characteristics  of  motions  have  been  already  stated.  The 
substantial  distinctions  between  motions  made  on  affidavits  only, 
and  those  made  on  petition  with  or  without  affidavits,  have  nearly 
all  disapf eared.®®  Indeed,  it  is  now  so  common  for  an  attorney 
to  add  a  prayer  for  relief  in  his  affidavit,  when  making  one  for 
the  purposes  of  a  motion,  that  many  affidavits  are  petitions  even 
in  form,  except  in  lacking  a  formal  address. 


67  The  court  ought  not  to  act  on  a  petition  of  a  nonresident,  verified  only 
by  the  attorney  who  swears  to  authority.  Such  authority  should  be  of  a 
character  which  will  not  disappear  at  attorney's  death.  Estate  of  Stephani, 
75  Hun,  188,  26  N.  Y.  Supp.   1039. 

6«See  Maitland  v.  Gibson,  79  Fed.  Rep.  136;  Codwise  v.  Gelston,  10  Johns. 
521. 

69  In  Hentig  v.  Page,  102  U.  S.  29,  the  Circuit  Court,  in  a  foreclosure  suit, 
had  appointed  a  receiver  of  the  rents  and  profits  of  the  mortgaged  land,  and 
ordered  that  all  persons  who  had  come  into  the  possession  thereof  pendente 
lite  should  surrender  it  to  him  on  his  demand.  On  their  refusal  to  do  so,  a 
writ  was  issued  commanding  the  marshal  to  eject  them.  They  thereupon 
addressed  a  petition  to  one  of  the  judges,  praying  that  the  writ  be  revoked 
by  the  court.  Beld,  that  an  appeal  does  not  lie  from  his  order  at  chambers, 
denying  the  petition.  The  reason  is  that  the  appeal  was  not  from  a  final 
decree  in  a  "  case  of  equity."  Said  Waite,  C.  J. :  "  The  petition  on  which  the 
order  was  made  was  in  reality  nothing  more  than  a  motion  in  the  original 
suit  by  the  appellant,  with  leave  of  the  court  for  a  recall  Of  the  writ  of 
assistance.     It  certainly  is  not  a  bill  in  equity,  for  it  names  no  parties  de- 
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The  differences  in  legal  effect  that  are  still  occasionally  im- 
portant, are  the  following: 

1.  Where  a  statute  or  rule  of  court  authorizing  a  proceeding 
prescribes  petition  as  the  proper  method/"  care  should  be  taken 
to  adopt  that  method,  instead  of  moving  on  affidavits  only;  but 
if  the  persons  proceeded  against  appear  without  objecting  in  the 
court  of  first  instance,  an  error  in  this  respect  is  amendable,  and, 
-.vhether  amended  or  not,  may  be  disregarded  when  first  objected 
to  in  an  appellate  courtJ^ 

2.  Where  the  inquiry  to  be  made  is  collateral  to  the  cause, 
and  involves  a  complex  state  of  facts  such  as  to  render  oppor- 
tunity for  formal  answer  raising  issues  desirable,  and  immedi- 
ate decision  is  not  urgent,  proceeding  by  petition  is  preferable, 
and  favored  by  the  courtsJ^ 

fendant  and  prays  no  process.  It  is  addressed  to  one  of  the  judges  of  the 
court,  and  not  to  the  judges  or  to  the  court;  and  the  appellees  were  brought  in 
on  a  rule  to  show  cause  in  the  pending  suit,  and  not  by  an  original  writ." 

70  The  principal  cavise  of  such  requirements,  beside  the  substantial  differ- 
ences stated  in  the  text,  was  that  previous  to  the  merger  of  law  and  equity, 
as  some  of  the  powers  of  the  court  of  equity  were  successively  given  by  statute 
to  the  courts  at  common  law,  the  same  form,  by  petition,  was  often  prescribed 
by  the  statute.  For  instance,  the  Cjde  substitute  for  the  former  Bill  for 
Discovery  and  Inspection,  provides  that  the  application  be  founded  upon  a 
petition.  N.  Y.  Code  Civ.  Pro.,  §  805.  Compliance  with  this  provision  is 
required,  and  an  order  for  a  discovery  based  upon  an  affidavit  will  be  re- 
versed.    Lee  V.  Winans,  99  App.  Div.  297,  90  N.  Y.  Supp.  960. 

71  But  see  case  cited  in  preceding  note. 

72  Of  this  class  are  seeking  instructions  to  receivers,  or  as  to  funds  in  court, 
and  the  like.  On  the  other  hand,  motions  for  arrest  or  injunction,  and  the 
like,  however  complex  the  facts,  are  not  made  by  petition,  with  the  sole  excep- 
tion of  ne  exeat  in  some  jurisdictions. 

The  following  authorities,  though  no  longer  controlling,  illustrate  more 
fully  the  traditions  which  still  direct  the  choice  of  experienced  practitioners. 

Bill  filed  by  creditors  of  a  bankrupt  to  set  aside  certain  conveyances  pre- 
viously made  by  him  for  fraud.  Decree  of  sale,  and  money  paid  into  court. 
The  petitioner  (a  judgment-creditor,  whose  judgment  was  a  lien  on  part  of 
the  land  sold,  but  not  a  party  to  the  above  suit)  applied  to  the  court,  entitling 
his  petition  in  the  cause,  asking  that  his  judgment  might  be  paid  out  of  the 
money  in  court.  The  chancellor  dismissed  the  petition  on  the  ground  that  it 
was  wrong  to  proceed  by  petition.  This  decision  was  overruled  by  Kent,  Ch.  J., 
who  held  that  petition  was  a  proper  procedure,  because  it  referred  to  some  col- 
lateral matter  to  a  suit  in  court.     Codwise  v.  Gelston,  10  Johns.  507  (1812). 

"  Petitions  may  be  presented  either  in  a  cause  or  in  a  matter  over  which 
the  court  has  jurisdiction  under  some  act  of  the  legislature  or  other  special 
authority.  With  respect  to  applications  made  in  a  cause,  there  does  not  ap- 
pear to  be  any  very  distinct  line  of  demarcation  between  the  cases  in  which 
they  should  be  by  motion  and  those  in  which  they  should  be  made  by  petition; 
the  practice  being  generally  regulated  by  the  circumstances  of  each  case. 
But  where  the  application  is  upon  some  collateral  matter  referring  to  a  suit 
in  court,  a  party  may  be  relieved  upon  petition."     1  Barb.  Ch.  Pr.  579. 

Motion  on  behalf  of  a  solicitor  of  one  of  several  parties  to  a  cause  to  dis- 
charge an  order  for  taxation  of  the  costs  of  taxation    (allowed  on  reducing 


COMMON    FORMS. XVIII.     PETITIONS.  309 

3.  In  addition  to  these,  it  was  formerly  often  held  that  a  person 
not  a  party  must  proceed  and  be  proceeded  against  by  petition.^* 
This  was  on  the  theory  that  one  not  a  party  must  be  made  a  party, 
or  must  be  proceeded  against  by  original  petition  and  a  new  pro- 
cess. 

his  bill  by  taxing),  and  for  a  retaxation.  The  question  was  not  between  party 
and  party,  but  between  one  party  and  his  solicitor.  The  circumstances  on 
which  the  solicitor  relied  to  establish  his  right  to  a  retaxation  were  somewhat 
complicated.  Beld,  that  inasmuch  as  the  master's  certificate  taxing  the  costs 
appeared  to  be  regular,  the  solicitor  ought  to  have  applied  by  petition,  stat- 
ing particularly  the  grounds  of  his  complaint.  Motion  dismissed  without 
prejudice.      Attorney-General  v.  Nethereoat,  3  Beav.  297. 

"  Interlocutory  applications,  when  made  viva  voce  to  the  court,  are  called 
motions;  when  they  are  made  in  writing,  they  are  called  petitions.  There 
does  not  appear  to  be  any  very  distinct  line  of  demarcation  between  the  cases 
in  which  they  should  be  made  by  motion  and  those  in  which  they  should  be 
made  by  petition;  but,  as  a  general  rule,  where  any  long  or  intricate  state- 
ment of  facts  is  required,  the  application  should  be  made  by  petition;  while 
in  other  cases  a  motion  will  be  sufficient."       2  Dan.  Ch.  Pr.  1587. 

"  When  the  nature  of  the  application  to  the  court  requires  a  fuller  state- 
ment than  that  which  can  be  conveniently  contained  in  a  notice  of  motion, 
the  proper  course  is  to  present  a  petition;  thus,  generally,  an  order  to  pay  a 
sum  of  money  out  of  court  must  be  obtained  by  petition  and  not  on  motion. 
And  the  application  for  the  retaxation  of  a  solicitor's  bill  [between  solicitor 
and  client]  should  be  by  petition,  stating  particularly  the  grounds  of  com- 
plaint, and  not  by  motion."  1  Smith's  Ch.  Pr.  126.  (It  is  interesting  to  note 
that  an  amendment  of  1899  to  section  66  of  the  New  York  Code  so  far  pre- 
serves this  former  chancery  requirement  when  determining  a  controversy 
between  solicitor  and  client,  as  to  require  that  the  application  be  founded 
upon  petition.) 

73  The  earlier  cases  on  this  distinction  are  as  follows : 

On  the  hearing  of  a  motion  it  was  objected  that  the  person  on  whose  behalf 
the  motion  was  made,  not  being  a  party  to  the  suit,  could  not  move  in  it,  but 
ought  to  have  presented  a  petition.  The  vice-chancellor,  however,  ruled  that 
as  the  title  of  the  applicant  was  stated  in  the  notice  of  motion,  and  no  long 
statement  of  facts  was  required  to  show  the  title,  the  application  might  be 
made  on  motion.     Jones  v.  Roberts,  12  Sim.  189. 

A  purchaser  at  a  master's  sale,  under  decree  of  foreclosure,  transferred  his 
bid  to  the  plaintiff,  who  filed  his  petition  for  the  court  to  direct  the  master  to 
transfer  to  him.  "The  purchaser  objected  to  being  made  liable  to  the  jurisdic- 
tion of  the  court  in  this  summary  manner.  The  court  said  that  the  answer 
to  this  is  the  familiar  principle  that  any  one  who  interferes  pendente  lite  with 
the  subject-matter  of  a  suit  in  equity,  submits  himself  to  the  jurisdiction  of 
the  court,  to  be  exercised  by  petition  or  motion  in  the  original  suit.  The 
decree  of  the  vice-chancellor  Tlirecting  a  conveyance  was  affirmed.  Proctor  v. 
Farnam,  5  Paige,  614. 

s.  p.,  Requa  v.  Rea,  2  Paige,  339.  This  was  an  application  on  the  part  of 
the  complainant  in  the  original  bill,  to  set  aside  a  master's  sale  of  mortgaged 
premises,  on  a  decree  of  foreclosure,  .on  the  ground  of  fraud  in  the  sale.  It 
was  directed  against  the  purchasers,  who  were  not  parties  in  the  original 
proceedings.  The  court  held  that  "  where  a  person  becomes  a  purchaser  under 
a  decree  of  the  court,  he  submits  himself  to  its  jurisdiction  in  that  suit  as  to 
all  matters  connected  with  the  sale." 

Dwight's  Case,  15  Abb.  Pr.  259  (1862),  was  an  appeal  from  an  order  setting 
aside  a  sale  on  execution  and  directing  that  a  new  execution  issue.  Dwight 
purchased  land  at  sheriff's  sale  under  executions  against  Tallmadge.     He  was 
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Although  this  doctrine  is  now  wholly  obsolete  in  ISTew  York, 
and  the  courts  have  clear  power  to  proceed  against  a  person  not 
a  party,  even  for  contempt,  by  a  motion^*  in  the  cause,  yet  where 
the  person  is  a  stranger  to  the  cause,  not  having  already  been 
served  with  papers,  nor  otherwise  legally  made  cognizant  of  it,  a 
petition  and  order  to  show  cause  thereon  is  preferable,  as  giving 
more  adequate  and  intelligible  notice. ^^ 

4.  The  petition  requires  a  sworn  allegation  by  the  moving 
party  himself,  or  his  proper  agent,  whereas  a  motion  on  ordi- 
nary notice  requires  only  affidavits  of  evidence  and  a  notice  pro- 
ceeding from  the  attorney  in  virtue  of  his  general  power  in  the 
cause.  For  this  reason  sometimes  the  court,  and  sometimes  tha 
attorney,  prefers  that  the  application  should  be  made  by  petition. 

This  is  the  more  important  in  those  cases  where  motions  with- 
out written  notice  are  sometimes  made.''® 

not  plaintifiF  or  defendant  in  any  of  the  suits  against  T.,  but  claimed  to  be  a 
creditor  and  have  an  interest  in  the  judgments.  After  the  sale  he  discovered 
a  previous  conveyance  by  T.  of  the  land.  He  moved  to  set  aside  the  sale,  etc. 
Opposed  on  the  ground  (among  others)  that  not  being  a  party  to  the  suits  in 
•which  the  execution  issued,  he  could  not  proceed  by  motion.  The  court  said 
that  there  vpas  no  reason  why  a  person,  not  a  party  on  the  record,  addressing 
the  equitable  summary  jurisdiction  of  a  court  of  law,  should  not  obtain  relief. 
The  order  was  affirmed. 

Gould  V.  Mortimer,  16  Abb.  Pr.  448,  was  an  action  by  owner  of  equity  of 
redemption  to  set  aside  a  sale  under  decree  of  foreclosure  of  mortgage.  The 
plaintiff  (grantee  of  mortgagor),  not  having  recorded  his  deed,  was  not  made 
a  party  to  the  foreclosure  proceedings.  The  question  arose  on  a  motion  for  a 
new  trial.  The  court  said  it  was  well  settled  that  a  bill  in  equity  would  not 
lie  in  favor  of  a  party  to  a  suit  to  set  aside  the  sale,  because  his  remedy  was 
by  motion.  The  grantor  of  the  plaintiff  was  a  party,  and  the  plaintiff  was 
in  privity  with  him,  and  therefore  bound  by  the  decree.  Consequently  he 
had  a  right  to  move  to  set  the  sale  aside,  though  not  a  party.  The  motion 
was  denied. 

T4  See  paragraphs  8  and  9,  page  74  {above). 

75  Application  by  a  person  to  be  made  a  party  aefendant,  based  upon  petition, 
and  entitled  as  though  in  a  separate  special  proceeding,  was  considered  a  suffi- 
cient basis  for  an  order  allowing  him  to  intervene  in  Matter  of  Mason,  12 
Misc.  77,  33  N.  Y.  Supp.  43.  The  petition  should,  however,  have  been  enti- 
tled, and  the  order  entered,  in  the  action. 

76  In  Gass  v.  Stinson,  2  Sumn.  605,  the  cause,  being  before  the  master 
under  an  interlocutory  decree,  an  order  was  made  on  oral  application  to  the 
master  to  take  the  depositions  of  witnesses  to  establish  the  incompetency  of 
witnesses  whose  depositions  were  before  the  court.  The  question  arose  on  a 
motion  to  supersede  the  order  on  this  and  other  grounds.  Story,  J.,  held  that 
the  application  should  have  been  by  'petition,  in  writing,  verified.  Order 
superseded. 

The  English  equity  practice  is  thus  .stated  by  Lub6:  "Motions  when  they 
are  not  for  a  common  order  (which  are  motions  of  course),  can  only  be  made 
upon  notice  given  to  the  adverse  party  two  days  before,  inclusive,  and  affi- 
davit filed  for  the  service  thereof  on  the  clerk  in  court.  The  notice,  however, 
specifies  no  more  than  the  names  of  the  parties  and  the  object  intended  to  be 
applied  for ;  whereas  a  petition  sets  forth  the  ground  work  of  the  application, 
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In  English  practice,  and  in  some  other  jurisdictions,  there  is 
sometimes  a  preference  on  the  ground  of  privacy,  particularly  in 
equity  causes,  petitions  being  commonly  referred  without  the  sub- 
ject being  stated  in  open  court. 

4.  Rules  applicable.] — A  petition  used  as  a  motion  in  the 
cause  should  be  entitled,'^'^  and  the  rules  applicable  to  affidavits 
heretofore  stated^®  apply  to  it;  for  it  is  nothing  more  than  an 
affidavit  by  the  party  with  a  prayer  for  relief,  and  a  formal  verifi- 
cation preceding  the  jurat.  It  is  not  essential  to  pray  for  an 
order  to  show  cause,  though  if  it  be  desired  in  order  to  permit 
short  notice  of  the  motion,  instead  of  giving  the  usual  length  of 
notice,  the  reason  for  short  time  must  be  stated. 

It  does  not  need  the  signature  of  counsel,  but  must  be  sub- 
scribed or  indorsed  by  the  attorney  serving  it  with  his  name  and 
address,  or  annexed  to  a  notice  or  other  papers  so  subscribed,  or 
indorsed,  and  served  with  it. 

In  respect  to  filing,  and  the  proceedings  on  the  hearing,  and 
the  order  made  thereon,  the  rules,  stated''®  in  respect  to  motions 
and  orders  apply. 

5.  Prayer.] —  The  prayer  for  relief  may  be  in  the  alternative^" 
when  necessary. 

6.  Signature.] — The  court  may  properly  refuse  to  act  on  a 
petition  if  the  verification  be  not  signed.     The  principles  which 

and,  when  filed,  becomes  matter  of  record.  Wherever,  therefore,  the  nature 
of  the  case  is  such  that  the  court  or  adverse  party  ought  to  be  put  in  previous 
possession  of  the  grounds  of  the  application,  or  that  the  reasons  for  granting 
the  order  should  remain  recorded,  the  application  should  regularly  be  by  peti- 
tion and  not  by  motion."     Lube's  Eq.  PI.   (Amer.  ed.),  p.  54. 

T7  Petitions  which  relate  to  a  proceeding  pending  should  be  entitled  in  it,  or 
so  refer  to  it  with  sufficient  distinctness,  that  perjury  might  be  assigned.  But 
original  petitions  need  not  be  entitled.  De  Zeng  v.  Mann,  4  Ch.  Dec.  22; 
Staff'ord  v.  Brown,  4  Paige,  360.  Omission  is  immaterial  when  the  allegations 
of  the  petition  show  clearly  the  action  in  which  it  is  presented.  Sewall  v. 
Brainard,  38  Vt.  364.  And  entitling  the  petition  as  though  in  an  independent 
proceeding  was  disregarded,  as  not  affecting  a  substantial  right,  in  Matter 
of  Mason,  12  Misc.  77,  33  N.  Y.  Supp.  43. 

78  See  Article  III,  p.  11  of  this  volume. 

raSee  Articles  XIV  and  XVII,  pp.  66-165  and  206-253   {above). 

so  In  Robertson  v.  Robertson,  3  Paige,  387,  389,  the  chancellor,  reversing 
the  decision  of  the  vice-chancellor,  says:  "Although  the  application  to  dis- 
miss the  bill  of  the  complainant,  on  account  of  the  irresponsibility  of  the 
next  friend,  was  not  correct  in  point  of  form,  yet,  as  the  prayer  of  the  peti- 
tion was  in  the  alternative,  the  vice-chancellor  should  have  granted  the  proper 
relief  upon  the  facts  presented.  He  should  have  ordered  the  proceedings  to 
be  stayed  on  the  part  of  the  complaint  until  a  responsible  person  should  be 
substituted  as  next  friend,  or  security  for  costs  given." 
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should  control  the  question  are  the  same  as.  those  applying  to  an 
affidavit;  ^'  but  it  is  appropriate  to  the  form  of  the  proceeding  to 
require  strict  practice. 

The  signature  should  be  in  the  true  name  of  the  petitioner,*^ 
even  if  he  is  mentioned  in  the  proceedings  in  the  cause  by  a  name 
variant  therefrom;  in  such  case  the  matter  should  be  explained 
by  an  allegation  in  the  petition.^^ 

Signature  by  attorney  or  agent  is  sufficient  in  the  same  cases 
only  as  on  an  original  petition.®* 

7.  Notice  of  motion.'] —  On  a  petition  in  a  cause,  a  notice  of 
motion  should  be  used  instead  of  an  order  to  show  cause,  unless 
either, 

(1)  A  shorter  time  than  the  regular  notice  is  desired,  and  the 
I'eason  stated  in  the  petition  or  accompanying  affidavit ;  or, 

(2)  The  statute  or  rule  of  court  applicable  prescribes  an  order 
io  show  cause;  or, 

(3)  The  person  proceeded  against  is  not  a  party  to  the  action, 
nor  in  any  way  privy  to  it,  in  which  case  full  notice  by  order  to 
show  cause  is  proper  and  preferable  to  avoid  question. 

III.     ORIGINAL  PETITIONS. 

8.  Description,  of  petitioner.] — If  the  identity,  residence,  or 
description  of  the  petitioner  is  a  material  fact,  it  should  be  added, 
not  as  matter  of  description  following  his  name,  but  as  a  distinct 
allegation.^" 

81  In  Hathaway  v.  Scott,  11  Paige,  173  (1844),  a  petition  (entitled  in  the 
cause)  was  presented  by  one  of  the  defendants  for  an  order  requiring  the 
assignee  of  the  judgment,  upon  which  the  complainant's  bill  was  founded,  to 
file  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor.  It  was  objected  that 
the  petition  was  not  signed  by  the  party  or  counsel.  The  chancellor  said  that 
there  was  no  rule  in  this  court,  or  in  the  English  practice,  requiring  the 
signature  of  counsel  to  a  petition,  except  in  the  cases  of  petitions  for  rehear- 
ing or  appeal;  but  the  objection  that  it  was  not  signed  by  the  petitioner  was 
well  taken.  The  reason  being  that  a  prosecution  for  perjury  may  be  facili- 
tated. Petition  denied.  Followed  in  People  ex  rel.  Klinker  v.  Police  Com'rs, 
31  N.  Y.  Supp.  469   (but  referring  to  affidavits). 

82  Hathaway  v.  Scott,   11  Paige,   173. 

»3  Such  a  variance  was  disregarded  after  judgment  in  Varian  v.  Stevens, 
2  Duer,  635.  The  principles  applying  to  this  question  are  somewhat  the  same 
as  those  applying  to  Summons,  except  that  the  question  is  not  usually  with 
reference  to  a  petition  jurisdictional. 

84Fromme  v.  Lisner,  63  Hun,  290,  17  N.  Y.  Supp.  850;  Eco  parte  Wallace, 
L.  R.,  14  Q.  B.  Div.  22,  51  L.  T.  R.   (N.  S.)  551.      See  paragraph  11  post. 

85  See  note  51,  page  14,  of  this  volume.  If  a  stranger  to  the  proceeding,  his 
residence  should  be  stated.      Glazbrook  t>.  Gillatt,  9  Beav.  492. 


o 
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9.  Allegations.]— The  allegations  of  the  petition  should,  like 
Ihose  of  a  complaint,  present  all  the  substantial  elements  of  fact 
constituting  the  cause  of  petition  or  ground  relied  on  as  the  right 
of  relief. «» 

It  is  convenient,  however,  to  state  matters  of  complex  detail 
in  schedules  annexed  to  and  referred  to  in  the  petition  as  a  part 
of  it;  and  this  is  proper  even  under  a  statute  requiring  such 
matters  to  be  stated  in  the  petition.®'' 

Matters  of  mere  evidence  may  be  stated  in  supporting 
affidavits.®^ 

In  cases  of  original  petitions  invoking  the  equitable  powers 
■f  a  court  of  general  jurisdiction,  the  rule  that  the  petition  must 
itself  contain  the  whole  cause  of  petition,  is  one  of  practice  rather 
than  power,  and  it  is  enough,  in  this  respect,  to  give  jurisdiction, 
if  the  petition  and  accompanying  papers  make  a  case;  and  the 
powers  of  amendment  may  be  resorted  to  to  cure  a  defect.®® 

86  In  passing  upon  the  sufficiency  of  a  petition  for  an  order  that  an  assignee 
in  trust  for  the  benefit  of  creditors,  submit  to  an  examination  as  to  tlie  trust, 
under  the  provisions  of  the  General  Assignment  Act  of  1877,  and  holding 
that  the  petition  must  show  that  the  witness  or  document  has  information 
pertinent  to  the  inquiry,  Dacforth,  J.  (delivering  the  opinion  of  the  court 
in  Matter  of  Holbrook,  99  N.  Y.  539 ) ,  says :  "  The  statute  does  not  in  terms 
say  this,  but  it  requires  an  order  to  be  made  on  petition,  and  by  necessary 
implication,  that  the  judge  who  makes  it  shall  have  facts  or  information 
before  him." 

S.  p.,  People  ex  rel.  Green  v.  Smith,  55  N.  Y.  135,  also,  however,  a  case  of 
petition  in  a  special  statutory  proceeding  in  derogation  of  common  right. 

87  Thus,  in  Matter  of  Com'rs  of  Washington  Park,  52  N.  Y.  131,  proceed- 
ings were  instituted  to  acquire  title  to  lands  under  a  statute  which  required 
that,  in  the  petition,  the  real  estate  sought  to  be  taken  must  be  luily  described, 
and  the  names  and  places  of  residence  of  the  parties  owning  or  claiming  an 
interest  in  the  real  estate  shall  be  stated.  In  the  body  of  the  petition,  the 
real  estate  was  referred  to  as  "  hereinafter  fully  described  and  set  forth,"  and 
the  petition  stated,  that  "  hereafter  is  stated  the  names  and  places  of  resi- 
dence of  the  parties  who  own,"  etc. ;  annexed  and  firmly  attached  were 
schedules,  giving  full  descriptions  of  the  several  parcels  of  real  estate  sought 
to  be  taken,  with  the  names  and  places  of  residence  of  the  owners  and  claim- 
ants, and  also  a  notice,  addressed  to  each  and  all  the  owners  and  claimants 
by  name,  stating  the  time  and  place  when  the  petition  would  be  presented, 
etc.,  all  folded  and  endorsed  "  Petition,  description,  notice,"  etc.  Held,  that 
the  schedules  formed  part  of  the  petition,  and  that  there  was  a  sufficient  com- 
pliance with  the  provisions  of  the  statute. 

In  People  v.  Queens  Co.  Supervisors,  153  N.  Y.  370,  the  court  permitted 
numerous  petitioners  to  present,  as  one  petition,  several  separate  originals, 
alike  except  as  to  signatures. 

88  See  Henry  v.  Henry,  3  Dem.  322,  where  such  matters  were  stricken  out 
of  a  petition  to  revoke  probate,  because  Rule  4  of  Surrogate's  Court  required 
that  the  contestant  shall  file  a  verified  answer  containing  a  concise  statement 
of  the  grounds  of  objection ;  and  a  petition  to  revoke  is  regarded  in  this 
respect  on  the  same  footing  as  an  answer  to  a  petition  for  probate. 

89  Compare  Matter  of  Leake  &  Watts  Orph.  Home,  92  N.  Y.  116,  where  it 
was  held  that  the  lack  of  an  allegation  was  not  available  when  first  objectd  to 
in  the  appellate  court,      s.  p.,  Matter  of  Livingston,  121  N.  Y.  94,  104. 
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10.  — positive^  or  on  information,  etc.] — In  order  to  make 
ihe  petition  itself  direct  evidence  of  the  matters  alleged  in  posi- 
tive form,  that  is  to  say,  not  expressed  to  be  alleged  on  information 
and  belief,*^"  the  better  practice  is  to  distinguish  the  allegations 
on  knowledge  from  those  made  on  information  and  belief,  in  the 
same  way  as  in  a  pleading  or  affidavit ;  and  then  inserting  in  the 
veiification  the  words  "stated  to  be,"  will  make  the  petition  posi- 
tive evidence  of  all  the  matters  not  alleged  in  qualified  form. 

11.  Signature.] — Signature  should  be  by  the  petitioner;  but 
signature  by  attorney  may  be  accepted  as  sufficient  if  the  verifi- 
cation by  him  shows  his  authority  as  such,  and  sufficient  excuse 
appears  for  the  absence  of  the  client's  oath.®" 

12.  Verification.]-^—  A  verification  is  required  to  an  original 
petition.^^  The  form  is  more  fully  considered  in  connection  with 
the  verification  of  other  papers. 

If  the  petition  is  full  and  complete,  and  the  verification  so 
expressed  as  to  show  what  allegations  in  the  petition  are  sworn 
t(>  on  information  and  belief,  and  what  positively,  the  petition 
is  ordinarily  a  sufficient  evidentiary  basis  as  to  a  fact  stated  posi- 
tively for  an  order  or  judgment,  if  not  put  in  issue  by  a  sworn 
answer  or  affidavit.®^ 

13.  —  by  several] —  Where  several  persons  join  in  one  petition 
the  practice  is  for  all  the  petitioners  to  join  in  verifying  either 
in  one  or  several  verifications,  as  may  be  convenient. 

But  in  the  absence  of  any  special  provision  of  statute  or  rule 
of  court  requiring  all  to  verify,  a  petition  by  two  or  more  peti- 
tioners united  in  interest,  if  verified  by  one  acquainted  with  the 

89a  Allegations  on  information  and  belief  must  disclose  sources  thereof,  like 
affidavits.     Peck   v.   Cargill,   167   N.  Y.   391. 

90  This  was  held  even  in  case  of  a  guardian  petitioning  as  such,  by  attorney, 
in  Eeid  v.  Morton,  119  111.  118,  6  N.  E.  Rep.  414.  The  permission  given  by 
the  Code  (§  525)  to  the  attorney  to  verify  the  pleading  of  his  client  when 
the  latter  is  not  within  the  county  of  the  attorney's  residence,  presents  no 
sufficient  excuse  in  the  case  of  a  petition  unless  the  attorney  states  where 
the  client  is  and  shows  the  impossibility  of  getting  the  client's  verification. 
Fromme  v.  Lisner,  63  Hun,  290,  17  N.  Y.  Supp.  850.  The  court  may  refuse 
to  act  until  the  attorney  produces  proof  of  authority  other  than  his  own 
affidavit.      Estate  of  Stephani,  75  Hun,  188,  26  N.  Y.  Supp.  1039. 

91  Anon.,  Hopk.   Oh.  101. 

92  See,  for  instance,  Matter  of  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  99  N.  Y.  12, 
16   (proceedings  in  eminent  domain). 
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facts,  on  behalf  of  himself  and  of  the  others,  and  so  expressed, 
■will  be  accepted  as  sufficient.®* 

14.  Address.] —  The  petition  is  addressed  to  the  court  or  judge, 
but  to  make  it  ready  for  service,  it,  or  the  notice  of  motion  or 
order  to  show  cause  annexed  to  it,  must  be  intelligently  directed 
or  addressed  to  each  person  upon  whom  it  is  to  be  served. 

The  English  practice  requires  also  that  an  ex  parte  petition, 
which  is  not  to  be  served  on  any  one,  should  have  at  the  foot  of 
it  a  statement  that  no  person  is  intended  to  be  served. 

15.  Filing.] —  An  original  petition  should  be  filed  either  when 
first  presented,  or  on  the  return  of  the  order  to  show  cause,  or  on 
the  presentation  pursuant  to  notice. 

Where  an  original  petition  has  been  lost  from  the  files  of  the 
court  Avithout  the  petitioner's  fault,  and  no  copy  can  be  had,  the 
filing  of  a  new  petition  should  be  allowed."* 

16.  Order  to  show  cause.] —  In  proceedings  by  original  petition, 
the  order  to  show  cause  is  in  the  nature  of  process ;  "^  and  although 
not  necessary  to  be  tested  and  sealed,  must  have  the  substantial 
requisites  necessary  to  the  communicating  of  clear  notice  of  what 
is  asked  for. 

Where  personal  service  is  made  the  petition  is  to  be  served 
with  the  order  to  show  cause,  and  the  practice  is  to  express  the 
order  as  requiring  the  person  served  to  show  cause  "  why  the 
prayer  of  the  petition  should  not  be  granted,"  and  for  this  purpose 
the  prayer  contained  in  the  petition  should  be  full  and  explicit. 

If  the  petition  is  not  pers.onally  served,  as  in  the  case  of  some 
proceedings  against  absentees,  and  in  some  statutory  proceedings, 
the  order  to  show  cause,  whether  served  personally  or  by  publi- 
(.'ation,  should  state  the  prayer  at  length.®® 

93  In  People  ex  rel.  Adams  v.  Coleman,  41  Hun,  307,  the  court  received  and 
acted  upon  a  petition  signed  and  verified  by  one  of  the  petitioners,  and  signed 
by  attorneys  styling  themselves  attorneys  for  the  petitioners,  where  from 
their  number '  it  was  impracticable  for  all  to  sign  and  verify. 

94  Phillips  V.  Moore,  100  U.  S.  208. 

95  See  p.  126  of  this  volume ;  Matter  of  Lima,  etc.,  R.  R.  Co.,  68  Hun,  253, 
22  N.  Y.  Supp.  967. 

96  Matter  of  Pyrolusite  Manganese  Co.,  29  Hun,  429,  3  Civ.  Pro.  Rep. 
(Browne)  270,  holding  that  under  the  provisions  for  voluntary  dissolution  of 
corporations  which  requires  the  citation  or  order  to  show  cause  to  express 
the  object  (Code  Civ.  Pro.,  §  2423),  one  which  merely  referred  to  the  petition 

(the   petition   not   being  served   nor   published),   was   not   sufficient   to  give 
jurisdiction. 
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17.  Amending  petition.]—  Original  petitions,  except  in  those 
<ases  where  they  are  special  and  statutory  and  in  derogation  of 
common  right,  are  within  the  general  power  of  amendment  pos- 
sessed by  the  courts  of  record ;  and  when  a  petition  is  filed  instead 
of  a  bill,  it  is  even  amendable  in  form  into  a  bill,  if  a  bill  or 
complaint  be  necessary,®'^  provided  the  parties  are  before  the  court 
and  have  interposed  no  objection  to  jurisdiction.  But  unless 
serious  delay  would  be  saved  by  amending,  the  better  practice 
is  to  allow  the  petition  to  be  withdrawn,  or  deny  it  without  pre- 
judice, and  leave  the  party  to  proceed  regularly  by  action.  Even 
in  respect  to  special  statutory  proceedings,  the  same  large  power 
of  amendment  has  been  extended  by  statute  to  the  principal 
courts  in  New  York®^  which  the  statute  gives  to  them  and  courts 
of  record  generally  in  respect  to  other  special  proceedings  and 
actions. ^^ 

18.  Second  use. J— A  petition  once  used  may,  after  the  pro- 
ceedings thereon  have  been  set  aside  for  want  of  jurisdiction,  be 
used  again  in  making  a  second  application;^  but  it  is  the  better 
practice  to  have  it  re-verified  if  practicable. 

19.  Joining  and  severing.] — ■  Several  persons  united  in  inter- 
est may  join  in  one  petition  upon  the  same  principles  that  per- 
sons so  united  may  join  in  one  action. 

So  the  court  may  allow  joint  petitioners  to  sever,^  on  such  terms 
as  it  may  deem  just;  and  a  separate  petition,  filed  pursuant  to 
such  leave  and  for  the  same  cause,  may  be  deemed,  in  further- 
ance of  justice,  a  continuation  of  the  original  proceeding,  so  as 
to  save  rights  acquired  rather  than  a  fresh  and  independent 
proceeding.* 

97  Petition  of  Baptist  Church,  51  N.  H.  424. 

98  The  Supreme  Court,  County  Courts,  and  N.  Y.  City  Court.  N.  Y.  Code 
Civ.  Pro.,  §  3347,  subd.  6. 

89  N.  Y.  Code  Civ.  Pro.,  §  721,  723.  See  Rogers  v.  McLean,  11  Abb.  Pr. 
444;  Van  Wyek  r.  Hardy,  id.  473. 

1  Matter  of  Davis,  10  Daly,  31. 

2  Even  when  the  proceeding  was  special  and  statutory,  the  general  power 
of  the  court  to  mould  its  own  proceedings  was  deemed  applicable,  and  the 
joinder  was  allowed  to  be  cured  by  allowing  a  severance.  Matter  of  Mehr- 
bach,  97  N.  Y.  601,  rev'g  33  Hun,  136. 

3  Id.      So  held  in  special  statutory  proceedings  to  vacate  an  assessment. 

In  reversing  the  decision  the  Court  of  Appeals  say :  "  Because  the  statute 
which  authorized  these  applications  did  not  itself  provide  for  amendments, 
it  does  not  at  all  follow  that  the  court  to  which  the  petition  was  presented 
had  not  control   of  its  own  practice,  and  had  no  power  to  treat  the  general 
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20.  Bringing  in  new'  parties.] — The  equitable  power  of  the 
court  to  bring  in  third  persons  and  make  them  parties,  when  a 
complete  determination  of  the  controversy  before  it  cannot  be  had 
without  their  presence,  applies  to  proceedings  by  petition;*  and 
upon  the  same  principle  the  power  of  amendment  in  the  striking 
out  of  parties  applies. 

21.  Answer.] — There  are  no  settled  rules  as  to  the  form  of 
the  proceedings  on  the  part  of  those  brought  in  by  original  pe- 
tition, but  the  principles  applied  are  the  same  which  regulate  the 
substance  of  demurrers  and  answers  in  actions  of  an  equitable 
nature;  and  in  recent  practice  these  principles  have  been  extended 
even  to  petitions  in  special  statutory  proceedings.® 

In  original  petitions  addressed  to  the  general  equitable  power 
of  a  court  of  general  jurisdiction,  a  demurrer,  answer,  or  motion 
to  dismiss  for  want  of  jurisdiction  should  be  entertained  upon 
the  same  principles  as  in  the  ease  of  an  action,  and  even  with 
more  freedom.  In  an  answer,  a  denial  of  knowledge  or  informa- 
tion, sufficient  to  form  a  belief,  as  to  a  fact  alleged  in  the  peti- 
tion, ought  to  be  regarded  as  putting  the  fact  in  issue.  Indeed 
an  answer  submitting  the  rights  of  the  answering  party  to  the 
court,  without  taking  issue  in  any  form,  is  not,  according  to 
common  practice,  deemed  to  relieve  the  petitioner  from  the  neces- 

application  as  constituting  so  many  several  petitions  and  to  permit  the  form 
to  be  made  to  correspond.  Many  such  petitions  have  been  presented,  and 
gone  through  the  courts,  resulting  in  the  end  in  several  and  separate  orders 
for  the  relief  of  each  petitioner  from  his  own  assessment.  (Matter  of  Eager, 
46  N.  Y.  100.)  The  joinder  in  such  cases  is  at  the  most  but  an  irregularity 
which  might  be  waived  or  cured.  It  is  difficult  in  any  view  of  the  subject 
to  see  how  the  original  petition,  whatever  may  have  been  its  defects,  did  not 
constitute  a  pending  proceeding;  and  that  being  so,  and  the  irregularity  cor- 
rected by  an  order  of  amendment  from  which  no  appeal  has  ever  been  taken, 
it  seems  to  us  quite  obvious  that  the  present  petition  should  be  deemed  a 
continuation  of  the  original  proceeding,  at  least,  in  respect  to  the  question 
of  the  effect  of  payment."  Matter  of  Mehrbach,  97  N.  Y.  601,  rev'g  33 
Hun,    136. 

*  So  held,  applying  N.  Y.  Code  Civ.  Pro.,  §  452 ;  Matter  of  Columbian  Ins. 
Co.,  30  Hun,  342. 

5  See,  for  instance.  Matter  of  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  99  N.  Y.  12, 
1 6  ( proceedings  in  eminent  domain ) .  In  that  case  the  court,  without  passing 
on  the  question  whether  the  general  rule  of  pleading  that  a  denial  of  knowl- 
edge or  information  sufficient  to  form  a  belief  applies  to  an  answering  affidavit 
in  such  proceedings,  held  that  if  the  affidavit  was  a  mere  affidavit,  such  an 
allegation  was  not  a  denial.  If  it  was  an  answer,  it  could  not  avail  as  a 
denial  in  this  ease,  because  the  fact  sought  to  be  put  in  issue  was  the  exist- 
ence of  a  corporation  which,  under  the  Code,  cannot  be  denied  except  by  a 
positive  allegation  that  the  company  is  not  a  corporation. 
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fity  of  giving  some  evidence  in  supporl  of  his  petition,  if  re- 
quired at  the  hearing.  An  amendment  of  the  answer,  or  return, 
if  necessary  in  such  a  case,  should  be  freely  allowed. 

Proceedings  of  such  a  character  are  not,  like  actions,  founded 
on  strict  legal  right,  but  are  the  resort  to  a  summary  method  of 
invoking  the  equitable  directions  of  the  court,  and  the  court  is  not 
bound  to  give  judgment  on  the  pleadings,  or  by  default,  for  it 
may  leave  even  a  party  who  has  a  good  case  to  his  action. 

In  special  statutory  petitions,  however,  stricter  practice  may 
reasonably  be  insisted  upon. 

22.  The  hearing.] —  The  conclusiveness  of  the  litigation  may 
depend,  in  cases  not  touched  by  aiiy  statute,  on  whether  the  final 
order  is  made  on  default  or  without  opportunity  of  a  hearing 
before  the  court  or  referee.  It  is,  therefore,  the  better  course, 
wherever  a  conclusive  order  or  decree  is  desired,  and  there  is  no 
statute  securing  that,  to  offer  evidence  on  the  return  of  the  peti- 
tion or  to  take  a  reference,  and  in  the  final  order  to  recite  the 
fact  that  evidence  was  taken. 

It  may  be  that  under  the  N.  Y.  rule,^  allowing  judgment  to 
be  entered  in  a  certain  class  of  petitions,  the  final  order  would 
necessarily  have  the  effect  of  a  judgment. 

23.  Order  or  decree.] — The  decision  of  an  original  petition 
is  embodied  in  the  order  which,  although  it  is  not  a  judgment 
within  the  meaning  of  general  provisions  of  the  statute  relative 
to  judgments,  particularly  with  respect  to  appeal  and  new  trial, 
it  being  viewed  for  those  purposes  rather  as  an  order,  is  accorded 
much  the  same  effect  and  respect  as  a  judgment,  if  it  be  thus 
taken  not  by  default  nor  on  the  petitioner's  allegations  merely, 
biTt  after  proofs  taken  and  full  opportunity  for  hearing. 

Unless  full  proofs  are  taken  or  opportunity  therefor  given  by 
a  hearing  before  a  referee  (or  it  may  be  by  issues  framed  for  a 
jary),''  and  the  order  thereon  is  one  which  might  have  been  re- 
viewed by  appeal,  it  is  not  deemed  a  res  judicata  in  the  sense  in 
which  a  judgment  is.^ 

6N.  Y.  Gen.  Rule  No.  27. 

7  N.  Y.  Code  Civ.  Pro.,  §  823. 

8  Dwight  V.  St.  John,  25  N.  Y.  203.  But  in  any  case  the  motion  might  be 
renewed  on  fresh  papers.      Riggs  v.  Pursell,  74  id.  370,  379. 

See  on  this  distinction,  p.  149  of  this  volume. 
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24,  Enforcing.] — The  court  have  inherent  power  to  enforce 
the  order ;  if  it  be  for  specific  relief,  by  proceedings  for  contempt, 
and  if  it  be  for  the  payment  of  money,  in  the  same  way  (though 
this  is  in  some  cases  restrained  by  statute)  or  by  execution.® 

This  power  is  expressly  recognized  by  the  New  York  General 

9  See  paragraph  89,  p.  252  of  this  volume. 

In  Austin  v.  Rawdon,  42  N.  Y.  155,  it  was  held  that  in  a  statutory  pro- 
ceeding to  determine  controversies  between  corporation  receivers  and  debtors 
or  creditors,  when  the  court  was  authorized  to  refer  the  controversy  by  a 
statute  declaring  that  the  referee  "  should  have  the  same  powers  and  be  sub- 
ject to  the  like  duties  and  obligations  "  as  referees  appointed  by  the  courts  in 
personal  actions,  their  report  to  be  filed  in  the  same  office,  and  to  be  "  con- 
elusive  on  the  rights  of  the  parties  if  not  set  aside  by  the  courts,"  this  being 
at  the  time  when  the  practice  allowed  the  entry  of  judgment  on  a  referee's 
report  in  action  as  of  course:  Held,  that  an  order  of  judgment  was  proper. 
Lott,  J.,  said:  "Although  there  is  no  express  power  given  to  the  court  to 
entertain  jurisdiction  in  the  matter,  it  is  necessarily  implied.  It  was  the 
duty  of  the  referees  to  report  to  the  court,  and  the  fact  that  it  was  to  conclude 
the  rights  of  the  parties,  if  not  set  aside  by  the  court,  concedes  the  existence 
of  the  power  to  set  it  aside  and  to  hear  an  application  for  such  a  purpose, 
and,  in  the  absence  of  any  statutory  regulation  on  the  subject,  the  rules  and 
practice  of  the  court  regulating  like  applications  on  references  in  actions  must 
apply,  to  give  effect  to  the  provision.  *  »  *  The  object  of  the  statute 
in  authorizing  such  a  determination  was  to  enable  a  speedy  settlement  and 
disposition  of  the  effects  and  property  of  a  dissolved  corporation  to  be  made. 
The  construction  above  given  to  it  is  consistent  with  its  provisions,  and  will 
carry  out  that  object.  If,  on  the  other  hand,  the  report  is  only  to  be  con- 
sidered as  an  adjustment  of  the  amount  due,  and  the  collection  of  it  could 
only  be  enforced  by  a  judgment  in  a  suit  founded  thereon  subsequently  com- 
menced, it  would  tend  to  delay  such  settlement  and,  to  a  great  extent,  render 
a  referencfe  useless." 

In  Greenfield  v.  Mayor,  28  Hun,  320  (proceeding  for  substitution  of  attor- 
neys and  to  compel  delivery  of  papers ) ,  the  court  say :  "  In  respect  to  the 
question  whether  the  court  had  power  to  order  the  bank  to  pay  over  the  money 
and  to  direct  execution  to  issue  as  upon  a  judgment  therefor,  we  think,  under 
the  circumstances,  the  power  existed.  The  proceedings  were  commenced  by 
petition  filed  on  behalf  of  the  bank.  It  was  addressed  to  the  equitable  power 
of  the  court  seeking  to  compel  an  attorney  to  surrender  the  possession  of 
papers,  etc.,  in  his  hands,  and  upon  which  he  had  a  lien  for  his  compensation, 
and  distinctly  offering  to  pay  to  said  attorney  all  sums  and  amounts  to  which 
he  might  in  any  proceeedings  be  adjudged  to  be  entitled  for  his  professional 
services  and  disbursements.  It  was  accompanied  by  a  bond  given  for  the 
purpose  of  obtaining  an  immediate  delivery,  without  the  delay  incidentally 
necessary  to  ascertain  such  amount.  The  court  directed  the  surrender  of  all 
the  papers  upon  which  the  lien  rested,  and  directed  a  reference  to  hear  and 
determine  the  question  of  compensation,  and  a  trial,  formal  in  its  character, 
was  had  before  such  referee.  On  the  coming  in  of  the  report  and  its  con- 
firmation, the  court  undoubtedly  had  power  to  compel  a  compliance  with  its 
own  order,  by  directing  the  payment  of  the  money  to  the  attorney  which  had 
been  ascertained  to  be  his  due,  and  might  enforce  that  order,  under  General 
Rule  27  of  the  court,  by  the  entry  of  a  judgment  and  the  issuing  of  an  execu- 
tion as  directed  by  the  order  appealed  from,  or  it  might  have  proceeded  to 
enforce  the  order  by  proceedings  in  the  nature  of  contempt.  It  certainly  is 
not  prejudicial  to  the  bank  that  the  court  adopted  the  milder  form,  and  it 
was  not  necessary,  we  think,  to  require  the  attorney  to  proceed  with  the 
action  upon  the  bond,  although  that  course  might  doubtless  have  been  taken." 
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Kule/"  which  provides  that  "Any  order  or  judgment  directing 
the  payment  of  money,  or  affecting  the  title  to  property,  if 
founded  on  petition,  where  no  complaint  is  filed,  may,  at  the 
request  of  any  party  interested,  be  enrolled  and  docketed  as  other 
judgments." 

25.  Motion  to  vacate.] —  The  court  is  not  deprived  of  its  power 
over  the  proceeding  by  the  fact  that  it  has  granted  a  final  order. 
It  has  implied  power  to  entertain  a  motion  to  vacate,  although 
s<uch  motions  are  subject,  of  course,  to  the  restrictions  stated  in 
the  article  on  "  Motions,"  "  and  ought  also  to  be  subject  bj 
analogy,  if  not  by  force  of  the  statute,  to  the  principles  pre- 
scribed in  reference  to  motions  to  vacate  judgments.^* 


FOEMS. 


Peoceedings     by     Petition     in     a 
Cause  Already  Bbouqht. 

182.  Petition  in  a  cause  pending. 

183.  Title   and   caption   of  a   prelim- 

inary petition  to  the  court. 
184. to  a  judge. 

185.  Affidavit    by    attorney    of    facts 

aa  to  previous  application. 

186.  Order   to   show   cause   on   a,   pe- 

tition in   an  action. 

187.  Notice  of  motion  on  petition  in 

a  cause,  used  instead  of  order 
to  show  cause. 

188.  The  same ;  a  shorter  form. 

189.  Affidavit  on  motion   for  amend- 

ment of  prayer  of  previous 
petition. 

190.  Order  denying  motion   made  on 

petition  without  prejudice  to 
an  action,  or  with  leave  to 
sue. 

Pboceedinqs  by  Original  Petition. 

191.  Original  petition. 

192.  Prayer  of  a  petition  of  an  offi- 

cer  of   court  for   instructions. 

193.  Verification  of  petition. 
194. by  officer. 

195.  Order  to  show  cause  on  orig- 
inal petition,  with  direction 
for  publication. 


196.  Notice  of  motion  for  final  ordei 

on  original  petition. 

197.  Notice   of   motion   by  joint  pe- 

titioner for  leave  to  sever. 

198.  Order    allowing    joint    petition- 

ers to  sever. 

199.  Petition   by  third  person  to  be 

allowed  to  intervene  in  a  pend- 
ing proceeding. 

200.  Order   granting   leave  ^  to   inter- 

vene in  pending  proceeding. 

201.  Notice    of    appearance   on  orig- 

inal petition. 
202. by    petitioner   who    is   af- 
fected   in    two    capacities    al- 
though petitioning  only  in  one. 

203.  Answer   to   original   petition. 

204.  The  same ;  another  form,  where 

the  proceedings  are  merely  to 
adjudicate  the  effect  of  ad 
.mitted'  facts. 

205.  Answer    (and   appearance)    sub- 

mitting rights  to  the  court. 

206.  Order  denying  original  petitioi 

without  prejudice  to  an  ac- 
tion, or  with  leave  to  sue. 

207.  Order     referring     original     pe- 

tition, directing  stating  of  ac- 
count, and  requiring  notice 
upon  stranger,  and  permitting 
him  to  intervene  at  his  option. 


10  No.  27. 

11  See  pp.  91-95  of  this  volume. 

12  N.  Y.  Code  Civ.  Pro.,  §§  1282,  1292. 
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208.  Notice  of  settlement  of  order  or 

decree   upon   determination   of 
original  petition. 

209.  AflSdavit    to    disbursements    in 

proceedings     on     original     pe- 
tition. 

210.  — by  counsel  for  trustees  to  his 

services,  and  their  value. 


211.  Consent  of  attorneys   as  to   al- 

lowances. 

212.  Final   order  or   decree  on   orig- 

inal petition. 

213.  Request   to  clerk  to  docket  or- 

der as  a  judgment. 

214.  Notice  of  motion   to  vacate  or- 

der made  on  original  petition. 


FoBMS    Nos.    182-190.— PROCEEDINGS     BY    PETITION    IN    A    CAUSE 
ALREADY  BROUGHT. 


FORM  No.  182. 
Petition  in  a  case  pending.i3 
[Title  of  court  and  cause.] 

To  the  [or,  to  Hon.  J.  K.,  one  of  the  justices  of  the]  Supreme 
Court  of  the  State  of  New  York :  [giving  full  official  designation] . 

The  petition  of  A.  B.  [or,  of  the  —  name  of  corporation — by 
A.  B.,  its  president]  respectfully  shows: 

I.  That  your  petitioner  is  [state  relation  to  cau^e].  [Continue 
with  allegations  as  in  an  affidavit;^*  including  reason  for  short 
notice,  if  order  to  show  cause  in  less  than  eight  days  is  ashed  ;^'^, 
and  allegation  that  no  previous  application  has  heen  made}^] 

[Prayer  for  relief  according  to  the  case."] 

[Date.]  [Signature.l 

[Verification^^  as  in  Form  No.  193  (below).] 


13  See  paragraphs  1-7,  pp.  306-312 
{aiove) . 

1*  See  paragraphs  8-10,  pp.  312, 
314   (above). 

15  Or  annex  separate  affidavit 
thereto.  See  paragraph  108,  p.  129 
of  this  volume.  See  clause  VIII.  of 
Form  No.  52,  pp.  169-171  of  this  vol- 
ume for  illustrations. 

16  Or  state  in  separate  affidavit. 
See  paragraph  84,  p.  116,  of  this  vol- 
ume; see  also  Form  No.  185  (be- 
low) ,  and  clause  TX  of  Form  No. 
52,  at  p.  171,  for  illustrations. 

21 


17  See  paragraph  5,  p.  311 
(above). 

18  In  Anon.,  Hopkins  Ch.  101,  a 
party  presented  his  own  petition,  as 
solicitor  in  a  cause,  relating  to 
facts  which  had  been  stated  in  other 
proceedings  in  the  cause;  but  the 
petition  was  not  sworn  to.  The 
court  thought  that  there  should  be 
no  exception  to  the  rule,  that  all  pe- 
titions grounded  on  facts  not  imme- 
diately before  the  court  are  to  be 
verified  by  oath. 
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FORM  No.  183. 
Xitlei9  and  caption  of  a  preliminary  petition  to  the  court. 


In  the  matter  of  the  Application  of 
A.  B.,  [state  pur  pose  j  as^  for  the 
appointment  of  a  guardian  ad  litem 
for  M.  jST.,  an  infant. 

To  the  Supreme  Court  of  the  State  of  New  York  [or  other 
court,  giving  its  full  official  designatiori]. 

The  petition  of  ,  of  the  city  of  ,  respectfully 

shows : 

FORM  No.  184. 

Caption  of  a  preliminary  petition  to  a  judge. 

To  Hon.  James  Kent,  one  of  the  justices  of  the  Supreme  Court 
of  the  State  of  New  York  [or  other  court  or  magistrate,  as  above]. 
The  petition  of  [etc.,  as  abovel. 

FORM  No.  185. 
Affidavit  by  attorney  of  facts  as  to  previous  application.20 

[Underwrite  at  the  foot  of  the  petition.] 
[Venue.] 

J.  S.  S.,  being  duly  sworn,  says,  that  he  is  the  attorney  for  the 
above  named  petitioners,  F.  H.  C.  and  C.  H.  E.,  and  that  no  pre- 
vious application  has  been  made  for  the  order  or  relief  asked  for 
in  their  foregoing  petition,  verified  on  the  day  of  , 

19     ,  [except,  etc.,  stating  facts;  see  p.  171]. 

[Jurat.]  [Signature.] 

FORM  No.  186. 

Order  to  show  cause  on  a  petition  in  an  action.2i 

[Name  of  Court: — or,  if  a  court  order: — At  a  Special  Term, 

etc.,    as    irk    Form 
No.  94,  p.  255.] 
[Title  of  cause.] 

On  the  within  [or,  annexed]  petition  of  A.  B.,  dated  on  the 

day  of  ,  19     ,  [and  affidavit  of  M.  'N.,  verified  on 

paid  day],  let  the   [defendant]    above  named  show  cause  at  a 

19  The  title  should  indicate  briefly  20  See  N.   Y.   Gen.  Rules  of  Prac- 

the  character  of  the  application,  nsu-  tiee,  No.  25. 

ally  giving,  as  well,  the  name  of  the  21  See  paragraph  7,  p.  312  {above). 

petitioner. 
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special  term  [Part  I]  of  this  court,  to  be  held  at  the  County  Court 
House,  in  the  Borough  of  Manhattan,  on  the  day  of  , 

19  ,  at  10:30  o'clock  in  the  forenoon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  why  the  prayer  of  the  said  petition  should 
not  be  granted.     [See  pp.  113,  122.] 

Service  hereof  on  or  before  the  day  of  ,  19     , 

shall  be  sufSeient. 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (aiove).] 

FORM  No.  187 
Notice  of  motion  on  a  petition  in  a  cause,  used  instead  of  order  to  show 

cause.22 

[Title  of  court  and  caitse.'\ 

Please  take  notice  that  upon  [the  annexed  petition  of  A.  B.,  the 
plaintiff  herein,  a  copy  of  which  is  herewith  served  upon  you], 
application  will  be  made  to  this  court,  at  a  special  term  thereof, 
to  be  held  at  the  city  hall  [or,  county  court  house],  in  the  [town] 
of  ,  on  the  day  of  ,  19     ,  at  the  opening 

of  the  court  [or,  at  o'clock  in  the  noon],  or  as  soon 

thereafter  as  counsel  can  be  heard  [or,  if  the  application  is  to  a 
judge  and  not  to  the  court,  to  Hon.  J.  K.,  a  judge  of  the 
court,    at  ,    in  ,    on   the  day   of  , 

19     ,  at  o'clock  in  the  noon]  for  an  order  granting 

the  relief  as  prayed  for  in  said  petition,  together  with  such  other 
and  further  relief  as  may  be  just  [with  costs].  [See  pp.  113, 
122.] 

[Date.]  [Signature  and  office  address  o/] 

Attorney  for  [moving  party] . 
[Address]  To 

Attorney  for  [adverse  party] . 

FORM  No.  188. 
The  same;  a  shorter  form. 
[Title  of  court  and  cause.] 

Take  notice  that  on  the  annexed  petition  of  A.  B.,  and  papers 
annexed  thereto,  I  shall  apply  to  ,  at  ,  on  the 

day  of  ,  19     ,  at  o'clock  in  the  noon,  for  the 

relief  prayed  for  in  the  said  petition. 

[Date.]  [Signature  and  address  of] 

Attorney  for 

To  [address  to  person  proceeded  against,  or] 
Attorney  for 

22  See  paragraph  7,  p.  312  (above). 
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FORM  No.  189, 
Affidavit  on  motion  for  amendment  of  previous  petition.23 

[Title  of  court  and  cawse.j 
[Venue.'] 

A.  B.,  being  duly  sworn,  says  that  it  was  his  intention,  in 
making  his  petition  herein,  verified  the  day  of  ,  19     , 

to  ask  [that  he  be  made  a  party  defendant,  and  be  permitted  to 
defend  in  this  action] .  That  the  papers  were  prepared  in  great 
haste,  and  that  by  inadvertence,  a  request  or  prayer  to  that 
effect  was  omitted  from  said  petition,  and  from  the  order  to  show 
cause  thereon,  granted  on  the  said  day. 

This  deponent  therefore  prays  that  the  order  to  show  cause 
may  be  amended  in  this  respect,  and  that  the  order  to  be  entered 
on  the  decision  of  this  motion  direct  [that  the  said  deponent  be 
made  a  defendant  in  this  action,  and  have  leave  to  answer  and 
defend  the  same.] 

[Jurat.]  [Signature.] 

FORM  No.  190 

Order  denying  motion  made  on  petition  without  prejudice  to  an  action,  or 

with  leave  to  sue.24 

[Name  of  Court: — or,  if  a  court  order: — At  a  Special  Term, 

etc.,  as  in  Form 
No.  94,  p.  255.] 

[Title  of  cause.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19     ,   [or  proceed  as  in  Form  No.  107,  p.  264 

(above),  and  after  recitals,  appearances,  etc.:] 

Oedebed,  that  the  said  motion  be,  and  the  same  hereby  is,  de- 
nied [with  costs],  but  without  prejudice  to  such  action  as  the 
petitioner  ma,y  be  advised  to  bring  [or,  with  leave  to  the  pe- 
titioner to  bring  such  action  as  he  may  be  advised  against  the 
said  ,   alone  or  with  others,   in  respect  to  the  subject' 

matter  of  said  petition] . 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (above).] 

23  Granted  in  a  case  where  decision  24  See      paragraph      45,      p.     232 

had  been  against  the  petition,  on  the        (above). 
ground    of    this    omission,    but    with 
leave  to  renew  the  motion  or  to  ap- 
ply to  amend. 
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FoBMS   Nos.    191-215.— PROCEEDINGS     BY    ORIGINAL    PETITION. 

FORM  No.  191. 
Original  petition.25 

To^^  the  Supreme  Court  of  the  State  of  New  York  [or  other 
court,  giving  its  full  official  designation}  : 

The  petition  of  A.  B.   [or,  of  the  company,  by  A.  B., 

its  president^'']  respectfully  shows : 

Wt%  The  joint^*  petition  of  A.  B.  and  C.  D.  shows:] 

[Or,  The  petition  of  A.  B.,  on  behalf  of  himself  and  all  others 
similarly  situated  and  who  may  make  themselves  parties  hereto 
and  contribute  to  the  expenses  of  these  proceedings,  shows :] 

{^Here  insert  allegations  in  same  form  as  in  a  pleading^"]  : 

Wheeefoee,  your  petitioner  prays  Inhere  insert  statement  of 
the  order  or  direction  desired,  or  the  question  to  he  determined}  : 

[Clause  asking  an  order  to  show  cause]  And  your  petitioner 
further  prays  that  the  said  S.  T.  and  U.  V.,  and  said  W.  X. 
and  y.  Z.^"  [as  executors  of  said  M.  IST.,  deceased]  be  directed  to 
show  cause  upon  some  day  to  be  fixed  in  said  order  why  the 
prayer  of  your  petitioner  should  not  be  granted,  with  such  other 
or  further  order  or  judgment  as  may  be  just. 

IWhere  a  referee  is  desired  in  any  event,  insert:}  that  a  referee 
be  appointed  to  take  proof  of  the  facts  alleged  in  this  petition, 
and  to  [take  and  state  the  accounts  and  proceedings  of  your 
petitioner  as  such  trustee,  and  to  ascertain  and  report  the  amount 
of  commissions  due  your  petitioner  as  such  trustee]. 

And  upon  the  coming  in  of  such  report,  that  your  petitioner 
be  authorized  [etc.,  according  to  the  case.}. 

[Where  a  stay  is  desired,  insert:}  And  that  in  the  meantime, 
until  the  hearing  and  decision  of  this  petition  [or,  until  the  fur- 
ther order  of  this  court^^]  all  proceedings  on  the  part  of  , 
in  the  said               be  stayed. 

25  See  pages   312-320    (above).  previously  entered  in  the  causfij  that 

26  See  paragraph  14,  p.  315  service  of  the  petition,  and  of  the 
{above).  order  requiring  the  parties  to  the  de- 

27  See  paragraph  8,  p.  312   {above).  eree  to  show  cause,  having  been  made 

28  See  paragraph  19,  p.  316  upon  a  purchaser  of  the  interest  of 
{above).  one  of  the  parties  under  the  decree, 

29  See  paragraphs  9,  10,  pp.  313,  followed  by  full  notice  to  him  of  the 
314  {above),  and  p.  116,  paragraph  hearings,  this  was  sufficient  to  make 
84,  and  p.  170.  him  a  party  to  the  proceeding;   and 

30  Here  all  the  parties  sought  to  be  bind  him  by  the  order  thereon  a-I- 
bound  by  the  decision  to  be  had  in  though  he  was  not  named  in  the 
the    proceedinars     should    be    named.  petition  or  order  to  show  cause. 

It  was,  however,  held   in   Savage   v.  31  See    paragraphs    46    and    47,    p. 

Sherman,  87  N.  Y.  277,  in  the  case  of       233  of  this  volume. 
a   petition   on   the   foot   of   a    decree 
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[Lastly'\  And  for  such  other  or  further  relief  as  may  be  just 
[with  your  petitioner's  costs  —  or,  and  that  all  expenses  and  costs 
of  this  proceeding  be  paid  out  of  said  trust  estate] . 

[Signature  of  petitioner;  ^^  and  if  he  he  an  officer,  adding  title; 
if  a  corporation,  adding,  by  A.  B.,  president.] 

FORM  No.  192. 
Prayer  of  a  petition  of  an  officer  of  court  for  instructions. 

Wheeefoee  your  petitioner  asks  the  direction  of  the  court  in 
the  premises,  and  that  such  order  be  made  therein  as  may  be 
just  [or,  the  instruction  of  the  court  as  to  the  validity  of  the 
said  claim  and  the  direction  of  the  court  as  to  your  petitioner's 
duty  in  the  premises,  together  with  such  further  costs  or  relief 
as  may  to  the  court  seem  just.] 

FORM  No.  193. 
Verification  of  petition.33 

[Venue.] 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  petitioner  above 
named ;  that  he  has  read"''*  the  foregoing  petition  and  knows  the 
contents  thereof,  and  that  the  same  is  true  to  the  knowledge  of 
deponent,  except  as  to  the  matters  therein  stated  to  be'^  alleged 
upon  information  and  belief,  and  as  to  these  matters  he  believes  it 
to  be  true. 

[Jurat.^^l  [Signature.] 

FORM  No.  194. 

Verification  of  petition  by  officer. 
[Venue.] 

P.  T.  R.,  being  duly  sworn,  says  that  he  is  the  president  of 
the  company,  the  petitioner  above  named ;  ^^  that  he  has 

read  [etc.,  continuing  as  in  last  Form.] 

32  See  paragraph  11,  p.  314  is  not,  therefore,  defective,  for  they 
{above).  were  not  a  part  of  the  form  in  equity 

33  See  paragraphs  12  and  13,  p.  314  practice.  But  see  paragraph  12,  p.  314. 
(ahove).  On  these   and   other   questions  af- 

34  The  oath  to  having  read  ia  not  f  ecting  verification,  see  article  on 
now  deemed  essential  in  New  Yoilc.  Vebipication. 

35  The  words  "  stated  to  be  "  are  36  See  Form  15  as  to  the  jurat  ia 
now    usual    in    practice   in    petitions  case  of  a  lunatic,  etc. 

because    required   by   statute   in    the  37  This    allegation    is    unnecessary 

verification  of  pleadings   (N.  Y.  Code  if  the  fact  be,  as  is  usually  the  case, 

Civ.   Pro.,   §   525)  ;   but  the  verifica-  alleged  in  the  petition, 
tion  of  a  petition  which  omits  them 
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FOEM  No.  195. 
Order  to  show  cause  on  original  petition,  with  direction  for  publication.ss 

ICaption  as  in  Form  No.  315,  post.] 

On  reading  and  filing  the  petition  of  A.  B.,  dated  the 
day  of  ,  19      ,  \^and  recite  any  other  papers  in  the  same 

way],  and  on  motion  of  M.  IST.,  attorney  for  said  petitioner, 

Oedeeed,  that  '  {^naming  the  several  persons  referred  ta- 
in the  petition]  show  cause  before  this  court  at  a  special  term 
to  be  held  at  ,  in  ,  on  the  day  of  ,  19      , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as  coun- 

sel can  be  heard,  why  the  prayer  of  the  petition  should  not  be 
granted  [and,  if  the  order  is  to  be  served  by  publication,  add  and 
■why  —  reciting  the  prayer  in  full] . 

[Add  special  directions  as  to  mode  and  time  of  service,  if  any.] 

[Where  publication  is  ordered.]  That  a  copy  of  this  order  be 
published  in  two  newspapers  published  in  the  [county  of  New 
York] ,  viz.,  the  [IsTew  York  Law  Journal]  and  the  ,  at  least 

[once]  in  each  week,  for  [six]  successive  weeks  immediately  pre- 
ceding the  day  fixed  hereby  for  showing  cause. ^® 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (above).] 
To  \_address  to  persons  to  be  served.] 

FORM  No.  196. 

Notice  of  motion  for  final  order  on  original  petition.40 

[//  desired  to  present,  on  the  return  of  the  order,  oral  proofs 
and  tahe  a  final  order  immediately.]  Please  take  notice  that  on 
the  return  of  the  annexed  [or,  within]  order  to  show  cause,  the 
petition  therein  referred  to  will  be  presented  to  this  court  and 
proofs  furnished  of  the  several  matters  alleged  in  said  petition, 
and  that  thereupon  and  at  said  time  and  place  and  before  the 
said  court  a  motion  will  be  made  that  the  prayer  of  said  petition 
be  granted. 

[Bate.]  [Signature  and  address  of] 

Attorney  for 

To  [address]. 

38  See  paragraph  16,  p.  Z\5  (above).  inserted  in  the  order  to  show  cause, 

39  For  the  construction  of  such  a  or  the  notice  of  motion  on  the  peti- 
clause,  and  the  computation  of  time,  tion.  This  might  equally  well  he  an 
see  the  next  article,  on  Publication.  order  to  show  cause  where  short  no- 

40  The    notice    thus    given    can    be  tice  is  necessary. 
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{^Affidavit  of  personal  service  as  in  case  of  Summons.] 
[Affidavit  of  publication  may  be  adapted  according  to  the  terms 
of  the  order  for  publication  from  affidavit  of  publication  of  sum- 
mons.] 

[Affidavit  of  service  to  bring  into  contempt  where  the  order 
is  of  a  nature  to  justify  that,  should  he  special.  See  Forms  given 
under  Service.] 

FORM  No.  197 
Title  of  motion  by  joint  petitioner  for  leave  to  sever.41 

[Title  of  court  and  proceeding.] 

Sir, —  Please  take  notice,  that  on  the  petition  of  A.  B.,  B.  C, 
C.  D.  [naming  petitioners],  dated  on  the         day  of  >  19     » 

[a  copy  of  which  has  been  heretofore  served  upon  you  J,  and  the 
annexed  affidavits  of  [stating]   verified  ,  19     ,  copies  of 

which  are  herewith  served  upon  you,  a  motion  will  be  made  be- 
fore a  Special  Term  [Part  I]  of  the  Supreme  Court  to  be  held 
in  the  County  Court  House,  in  the  [Borough  of  Manhattan],  on 
the  day  of  ,  19     ,  at  10 :30  o'clock  in  the  forenoon  of 

that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  allowing  the  several  petitioners  mentioned  in  said  petition 
to  serve  separate  petitions  [to  vacate  or  reduce  the  above  entitled 
assessment  on  their  lots  as  mentioned  in  said  petition]  without 
prejudice  to  proceedings  already  had  herein,  and  for  such  other 
or  further  relief  herein  as  may  be  just  and  proper. 

[Date.]  [Signature  and  address  of] 

Attorney  for        " 
To 

Attorney  for 

FORM  No.  198. 
Order  allowing  joint  petitioners   to   sever.42 

At  a  special  term  [etc.,  as  in  Form  No.  94, 
p.  255]. 

[Title  of  proceeding.] 

On  reading  and  filing  the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19      ,  and  the  notice  of  this  motion  dated  the 

day  of  ,  19      ,  and  on  reading  the  petition  of  [stat- 

ing all  petitioners]  herein  dated  the  day  of  ,  19     , 

and  after  hearing  M.  IST.,  of  coimsel  for  said  A.  B.,  in  support 

«See  paragraph  19,  p.  316(a6ove).     42  See  paragraph  19,  p.  316  {above). 
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of  the  motion,  and  O.  P.,  of  counsel  for  [nr,  and  on  read- 

ing and  filing  dne  proof  of  service  of  notice  of  this  motion,  and 
no  one  appearing]  in  opposition;  now,  on  motion  of  M.  N.,  at- 
torney for  A.  B., 

Oedeeed,  that  the  petitioners  named  in  the  said  petition  of 
■T.  W.  and  others,  be,  and  they  are,  hereby  authorized  and  granted 
leave  to  sever  their  petitions  and  to  serve  separate  petitions  for 
the  vacation  or  reduction  of  the  above  entitled  assessment  on  their 
lots,  as  mentioned  in  said  petition  of  J.  W.  and  others,  and  con- 
taining the  allegations  now  in  said  petition  [without  prejudice 
to  any  proceedings  heretofore  had  upon  their  said  joint  petition.] 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (above).] 

FORM  No.  199. 

Petition  by  third  person  to  be  allowed  to  intervene  in  a  pending  proceed- 

ing.43 

[Title  of  court  and  proceeding.] 

To  the  [Supreme]  Court  [of  the  State  of  ISTew  York]  : 
The  petition  of  A.  B.  and  C.  B.  respectfully  shows  [the  facts 
in  the  case  from  which  this  precedent  is  taken  were  stated  as  fol- 
lows] : 

I.  That,  on  the  day  of  ,  19  ,  E.  B.  was,  by  the 
Hon.  J.  P.,  a  justice  of  this  court,  duly  appointed  guardian  of 
your  petitioners  for  the  purposes  of  this  proceeding. 

II.  That  your  petitioners  are  the  children  of  G.  B.,  who  died 
in  this  city  on  the  day  of  ,  19  ,  intestate ;  that  they 
are  all  residents  and  inhabitants  of  the  Borough  of  Manhattan, 
the  county  of  ISTew  York ;  and  that  said  A.  B.  and  C.  B.  are  yet 
infants  and  over  the  age  of  14  years,  except  C,  who  is  in  his 
12th  year;  and  that  the  proceedings  hereinafter  mentioned  con- 
cern the  separate  estate  of  each  of  said  infants. 

III.  That  your  petitioners  are  the  great-grandchildren  of  said 
T.  T.,  deceased,  and  grandchildren  of  H.  B.,  a  daughter  of  said 
T.  T.,  who  died  intestate  ,  19  ,  and  who  was  the  mother 
of  said  G.  B.,  the  father  of  your  petitioners.  That  your  pe- 
titioners claim  that  they  are  each  entitled  to  a  distributive  share 
in  the  estate  of  said  T.  T.,  to  certain  moneys  and  property  now 
on  deposit  in  the  F.  L.  &  T.  Co.,  of  the  city  of  'New  York,  as 
trustee  of  the  trust  fund  and  property,  and  administrator  with 
the  will  annexed,  of  T.  T.,  deceased. 

<3  This   may   equally   well   be   pre-       of  motion.     See   also  paragraph  20, 
sented   upon   this   petition   by  either       p.   317    {alove). 
an  order  to  show  cause  or  by  notice 
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IV.  That  they  are  informed  and  believe  that  the  said  com- 
pany have  on  deposit  to  the  credit  of  T.  T.'s  estate  an  amouimt 
exceeding  dollars,  and  that  a  payment  or  distribution  of  the 
same  has  been  applied  for  to  this  court  by  others  interested 
therein,  and  that  your  petitioners  are  respectively  entitled  to  and 
claim  one-twentieth  of  that  amount,  equal  to  about  dollars 
for  each,  as  and  for  their  several  distributive  shares  in  the  said 
amount  on  deposit  v^ith  the  said  company,  and  that  your  pe- 
titioners are  advised  that  they  are  necessary  parties  to  this  pro- 
ceeding. 

V.  That  X.  B.,  Y.  B.,  and  Z.  B.,  the  children  of  H.  B.,  have 
heretofore  and  without  notice  to  your  petitioners  talcen  a  pro- 
ceeding in  this  court  to  obtain  said  fund  and  claim  the  same  to 
the  exclusion  of  your  petitioners,  and  obtained  an  order  referring 
it  to  R.  F.,  Esq.,  to  take  proofs  of  the  allegations  of  their 
said  petition,  and  have  attended  before  the  said  R.  F.,  and  with- 
out notice  to  your  petitioners  or  an  opportunity  of  being  heard, 
have  submitted  their  .proofs  and  requested  the  said  referee  to  find 
and  report  in  their  favor,  and  the  said  referee  has  made  a  report 
that  they  are  entitled  to  the  said  fund,  to  the  exclusion  of  your 
petitioners,  and  the  said  parties  have  given  notice  of  motion  to 
have  the  same  confirmed  to  the  F.  L.  &  T.  Co.,  and  the  said  mat- 
ter is  now  on  the  calendar  of  this  court. 

Wheeefoee,  your  petitioners  pray  that  they  be  allowed  to  come 
in  and  be  made  parties  to  this  proceeding,  and  that  they  have 
such  other  and  further  relief  as  may  be  proper. 

[Datel.  [Signature.] 

[Y  erificaUon.'^'l 

[Move  upon  notice  of  motion,  or  order  to  show  cause}^~\ 

FORM  No.  200. 
Order  granting  leave  to  intervene  in  pending  proceeding.^6 

At  special  term  [etc.,  as  in  Form  No.  94, 
p.  255]. 
[Title  of  pending  proceeding.] 

The  petition  of  A.  B.  and  C.  B.,  dated  the  day  of  , 

19  ,  by  their  guardian  ad  litem,  H.  B.,  to  be  made  parties  to 
this  proceeding,  having  been  presented  to  this  court,  and  the 
motion  arising  on  the  order  to  show  cause,  granted  by  Mr.  Jus- 

4*  See  Form  No.   193    (above),  for  45  See  Forms  Nos.  186,  187,  and  195 

form  of  verification.  {above). 

46  See  paragraph  20,  p.  317(.o5o»e'). 
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tice  V.  M.  D.,  dated  the  day  of  ,  19      ,  why  they 

should  not  be  so  made  parties,  having  come  on  to  be  heard ;  now 
upon  reading  and  filing  the  said  petition  and  order  to  show 
cause  and  after  hearing  Mr.  M.  N.,  of  counsel  for  said  pe- 
titioners and  guardian  ad  litem,  and  Mr.  O.  P.,  of  counsel  for 
X.  L.,  Y.  L.,  and  Z.  L.,  in  opposition  thereto,  and  Mr.  Q.  E.,  ap- 
pearing as  counsel  for  the  F.  L.  &  T.  Co.,  and  consenting  thereto, 

Oedeebd,  that  the  said  motion  be,  and  the  same  is,  hereby 
granted,  and  that  A.  B.  and  C.  B.,  be  and  they  are  hereby  made 
parties  to  this  proceeding. 

It  being  conceded  in  open  court,  by  all  the  parties  to  this  pro- 
ceeding, that  the  said  last-named  persons  are  children  of  G.  B., 
a  deceased  child  of  II.  B.,  deceased,  and  are  of  the  ages  set  forth 
in  their  said  petition,  it  is  further  Oedebed,  that  the  motion  to 
confirm  the  report  of  the  referee,  E.  F.,  now  noticed  for  the 
day  of  ,  19      ,  stand  over  to  the  day  of 

19      . 

[Date,  signature,  etc.,  a^  in  Form  No.  108,  p.  265  (ahove).'] 

FORM  No.  201. 
Notice  of  appearance  on  original  petition.^ 

[Title  of  court  and  proceeding.] 

Please  take  notice  that  the  above  named  Y.  Z.  appears  in  this 
proceeding,  and  that  I  am  retained  and  appear  for  said  Y.  Z., 
herein,  and  demand  that  service  of  all  papers  terein  be  made  on 
me  at  my  office,  No.  street,  in  the  city  of 

[Date.]  [Signature  and  office  and  Post  Office  address] 

To  [address],  Attorney  for  Y.  Z. 

Attorney  for  petitioner. 

FORM  No.  202. 
Notice  of  appearance  by  petitioner  who  is  affected  in  two  capacities,  al- 
though petitioning  only  in  one.48 

[Title  of  court  and  proceeding.] 

Please  take  notice  that  A.  B.,  as  executor  of  the  last  vfill  and 
testament  of  M.  IST.,  deceased,  appears  in  this  proceeding,  and 

*7  For    special    appearance,    saving  petition  showed  his  interest ;  but  for 

objections  to  jurisdiction  of  the  per-  his    own   protection    it    is   the   safer 

son,  see  title  Appkakance,  post.  practice  to   appear  expressly  in  any 

48  He  might,  according  to  the  doc-  capacity   in   which    he    is    concerned, 

trine  of  some  cases,  be  held  bound  in  but  in  whicli  .he  cannot  appropriately 

both  capacities  by  the  order^  if  the  petition. 
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that  I  am  retained  as  attorney  for  him  therein,  and  demand  that 
all  papers  in  this  proceeding  be  served  on  me  at  my  office,  No. 
street,  in  the  city  of 
IDatCj  signature,  and  addresses  as  in  last  Form.] 

FORM  No.  203. 
Answer  to  original  petition.49 

[Title  of  court  and  proceeding,] 

I,  the  undersigned,  Y.  Z.,  appearing  by  M.  'N.,  my  attorney,  and 
[separately]  answering  the  petition  of  A.  B.  in  the  above  entitled 
matter, 

I.  Deny  [as  in  a  pleading]. 

II.  As  to  the  allegation  in  said  petition  that  [etc.],  I  have 
no  knowledge  or  information  sufficient  to  form  a  belief  [and 
therefore  deny  the  same.]^" 

III.  [State  any  new  matter  desired.] 

IV.  I  object  and  allege  that  the  court  did  not  have  jurisdic- 
tion to  make  the  order  herein,  dated  ,  19  ,  etc. ;  and  I 
object  and  allege  that  the  said  petition  [does  not  conform  to  the 
statute  in  the  following  particulars,  stating  them]. 

V.  I  annex  hereto,  marked  "  A  "  and  "  B,"  respectively,  the 
will  of  said  O.  P.,  and  the  judgment  referred  to  in  said  petition, 
and  make  them  a  part  of  this  my  answer  herein. 

Wheeefoee,  I  demand  that  the  said  petition  and  the  proceed- 
ings thereon  be  dismissed  with  costs. 

[Date.]  [Signature.] 

[Verification  as  in  Form  No.  193,  p.  326  (above),  suistituting 
answer  for  petition,  etc.] 

FORM  No.  304. 
The  same;  another  form,  where  the  proceedings  are  merely  to  adjudicate  the 
effect  of  admitted  facts. 

[Title  of  court  and  proceeding.] 

Y.  Z.  [appearing  herein  by  O.  P.,  his  attorney,  and]  answer- 
ing the  petition  of  A.  B.,  in  the  above  entitled  matter  admits  the 
facts  herein  stated  to  be  true,  and  claims  that  he  is  entitled  [here 
state  the  relief  asked  for,  if  any.]  ' 


-19  See  paragraph  21,  p.  317  (ct&oue).       Code,  ought  to  be  inserted  in  such  a 
50  This   bracketed  clause,   which   is       denial   in   an   answer   to  an  original 
superfluous  in  a  pleading  under  the      petition. 
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Wheeefore,  the  said  Y.  Z.  prays  for  an  order  that  [state  U], 
and  for  such  or  further  relief  as  may  be  just  [and  for  his  costs 
of  this  proceeding]. 

[Signature  and  verification  as  in  last  Form.] 


FORM  No.  305. 
Answersi   (and  appearance)  submitting  rights  to  the  court. 
[Title  of  court  and  j)roceeding.] 

M.  T.  L.  hereby  appears  in  the  above  entitled  proceeding  by 
the  undersigned  as  her  attorney,  and  submits  her  rights  therein 
to  the  protection  of  this  court. 

[Date.]  [Signature.] 

FORM  No.  206. 

Order  denying  original  petition  without  prejudice  to  an  action,  or  with  leave 

to  sue.B2 

At  a  Special  Term  [etc.,  as  in  Form  No.  94, 
p.  255]. 
[Title  of  proceeding.] 

On  reading  and  filing  the  petition  of  T.  A.  D.,  dated  the 
day  of  ,  19      ,  and  [here  recite  proceedings  had;  see  Forms 

on  pp.  170,  171],  and  after  hearing  D.  T.  W.,  of  counsel  for  the 
petitioner,  and  S.  R.,  of  counsel  for  ,  in  opposition,  and  due 

deliberation  having  been  had  thereon:  Now,  on  motion  of  S.  & 
W.,  attorneys  for  : 

Oedeeed,  that  said  petition  be,  and  the  same  hereby  is,  denied 
[without  costs]  [on  the  ground  of  —  stating  it,  if  desired^^]  and 
without  prejudice  to  any  action  that  may  be  brought  by  the 
petitioner  in  which  he  may  seek  the  same  relief  demanded  in 
said  petition  or  any  part  thereof  [orj  with  leave  to  said  petitioner 
to  bring  such  action  as  he  may  be  advised  against  said  ]. 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (above).] 

51  See   paragraph   21,   at  page   317       with  costs^  which  could  not  have  been 
{above).  -  awarded  upon  a  judgment  of  disinis- 

52  See  paragraph  45,  p.  232.  sal  for  want  of  jurisdiction.  (Mayor 
B3  See  p.  229  of  this  volume.  r.  Cooper,  6  Wall.  247 ;  Elk  v.  Wil- 
Tn   Smith   v.    Whitney,    116   U.    S.       kins,  112  U.  S.,  94,  98.)      The  writ  of 

167,  the  court  said:  "  The  judgment,  error    brings    in    que-stion    the    judg- 

as   recorded,   although    it   contains   a  ment,  not  the   opinion,   of  the   court 

statement     of     the     courts     '  opinion  below.     If   the    petition    was   rightly 

that    it   has    no    jurisdiction    of   the  dismissed  for  any  reason,    *    »    »    • 

matter   complained   of,'   is   a   general  the  judgment  must  be  affirmed." 
judgment    dismissing    the     petition, 
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FORM  No.  207. 

Order  referring  original  petition,  directing  stating  of  account,  and  requiring 
notice  to  stranger,  and  him  permitting  to  intervene  at  his  option. 

At  a  Special  Term  [etc.,  as  in  Form  No.  94, 
p.  255]. 

['Title  of  proceeding.] 

This  matter  coming  on  to  be  heard  upon  the  petition  of  the 
above  named  E.  T.  G.,  dated  the  day  of  ,  19       ,  and 

the  order  to  show  cause  granted  thereon  by  Mr.  Justice  J.  A. 
B.,  dated  on  said  day,  and  returnable  on  the  day  of  , 

19  ,  and  on  proof  of  the  due  and  timely  service  of  said  order 
to  show  cause,  together  with  a  copy  of  the  said  petition,  upon  the 
said  [naming  persons],  and  upon  the  answer  to  said  petition  of 
E.  G.  and  0.  G.,  dated  the  day  of  ,  19     ,  [or  other 

recitals]  ; 

And  after  hearing  Mr.  G.  G.  D.,  of  counsel  for  said  petitioner; 
Mr.  G.  G.  K.,  of  counsel  for  the  said  R.  G.  and  0.  G.,  as  in- 
dividuals; Mr.  J.  B.  P.,  of  counsel  for  H.  G.  G.,  and  Mr.  A. 
M.,  of  counsel  for  E.  T.  G.,  as  one  of  the  trustees  of  J.  B.  G.,  de- 
ceased : 

Oedeeed — I.  That  it  be  referred  to  W.  H.  D.,  of  the  city  of 
,  counselor-at-law,  as  sole  referee,  to  take  proof  of  the  facts 
alleged  in  the  said  petition,  and  [to  make,  take,  and  state  the 
accounts  and  proceedings  of  the  said  E.  T.  G.,  as  such  trustee, 
and  to  ascertain  and  report  the  amount  of  commissions  due  the 
said  petitioner  as  such  trustee]. 

II.  That  the  said  referee  report  to  this  court,  with  all  con- 
venient speed,  upon  the  matters  referred  to  him  by  this  order, 
and,  upon  the  coming  in  of  the  said  referee's  report,  this  mat- 
ter be  brought  on  for  further  hearing,  and  such  further  order 
and  decree  may  be  made  as  to  the  court  shall  seem  just  and 
proper. 

[III.  That  M.  IST.  be  given  days'  notice  of  the  hearing  on 
said  reference,  and  be  permitted  to  appear  and  be  heard  there- 
upon and  make  himself  a  party  to  these  proceedings,  if  he  so 
elect] 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265,  (alove).] 
[For  Proceedings  on  the  Reference,  see  Forms  under  Eefeb- 

ETTCES   AlSro  IsStTES.] 
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FORM  No.  208. 
Notice  of  settlement  of  order  or  decree  upon  determination  of  original  pe- 
tition. 

[Title  of  court  and  proceeding.] 

Please  fake  notice  that  a  proposed  order  [or,  decree}  of  which 
the  annexed  is  a  copy,  will  be  presented  for  settlement  to  Mr. 
Justice  S.  G.,  at  his  chambers  at  the  [Comity  Court  House]  in 
the:  [Borough  of  Manhattan],  on  the  day  of  ,  19      , 

at  o'clock  in  the  noon  of  that  day. 

[Date.]  [Signature  and  address  of], 

Attorney  for 
To  [^address  of], 

Attorney  for 

FORM  No.  209. 
Affidavit  to  disbursements  in  proceedings  on  original  petition.^ 
[Tiile  of  court  and  proceeding.] 
[Venue.] 

L.  M.  jr.,  of  said  city,  being  duly  sworn,  says: 
I  am  one  of  the  firm  of  M.  &  IT.,  who  are  the  attorneys  of 
A.  B.,  tinstee,  upon  his  accounting  herein.  The  following  dis- 
l')ursements  have  been  actually  made  or  incurred  herein  on  the 
])art  of  s.aid  A.  B.,  except  tliose  hereafter  necessarily  to  be  in- 
(iurred,  and  these  deponent  believes  to  be  correctly  stated;  that  the 
services  for  which  fees  are  charged  as  incurred  were  necessarily 
performed ;  and  no  charge  for  a  copy  of  a  document  is  made  herein 
except  for  such  as  were  actually  and  necessarily  used  or  neces- 
sarily obtained  for  use: 

Certified   copy   order    , $  10 

Ajlidavits 84 

Lithographing  referee's  report   16  08 

Eeferee's  fees 175  00 

Lithographing  order  to   shoAV   cause   why  ref- 
eree's report  should  not  be  confirmed 1  31 

Engrossing  deeds  to  purchaser  of  trust  prop- 
erty .    2  35 

Acknowledgments 3  T5 

Stenographer  on  closing  sale 3  50 

Copying 3  04 

M  Disbursements,   not  taxable   under   statute,   are  allowable  as   "  trustee's 

costs." 
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Cancelling  lis  pendens  and  certified  copy  order  $  60 

Printing  proposed  decree 20  70 

Clerk's  fees  on  filing  decree 1  00 

Certified  copy 2  50 

Clerk's  trial  fee 1  00 

Total $231  67 

[Jurat.l  [Signature.] 

FORM  No.  210. 
Affidavit  by  counsel  for  trustees  to  his  services,  and  their  value. 

ITitle  of  court  and  proceeding.'] 
M.  N.,  being  duly  sworn,  says: 

I.  That  lie  is  an  attorney  and  counselor-at-law,  and  a  member 
of  the  firm  of  M.  &  N. 

II.  That  on  or  about  ,19  ,  he  was  retained  as  counsel 
for  A.  B.,  the  trustee  of  the  estate  of  H.  J-,  to  defend  an  action 
brought  by  M.  B. ;  that  deponent  prepared  and  caused  to  be 
served  an  answer  for  said  trustee  and  attended  generally  to  said 
suit  on  his  behalf.  That  said  cause  was  placed  on  the  calendar 
for  trial,  and  preparation  for  same  was  made  by  deponent,  but 
the  plaintiff  finally  discontinued  same  before  trial. 

III.  That,  with  the  exception  of  the  sum  of  dollars,  paid 
on  account,  the  said  trustee  has  never  paid  any  other  sum  to  de- 
ponent or  his  firm,  on  account  of  the  services  so  rendered. 

IV.  That  deponent  verily  believes  that  the  charge  made  in 
the  annexed  bill,  viz.,  $  ,  is  a  reasonable  and  a  proper  charge 
for  the  services  rendered  to  the  said  trustee  in  the  said  suit. 

V.  During  the  past  ten  years  deponent  has  been,  at  various 
times,  consulted  by  said  trustee,  and  has  advised  him  with  refer- 
ence to  his  duties  in  discharging  his  trust;  that  also  annexed 
hereto  is  an  itemized  statement  showing  the  nature  and  character 
of  such  services;  that  deponent  has  never  received  any  compen- 
sation therefor,  and  that  in  his  judgment  the  charge  of  $  , 
for  such  services,  is  a  reasonable  one. 

[Jurat.]  [Signature.] 

[Bills  of  items  annexed.] 
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FORM  No.  311. 
Consent  of  attorneys  as  to  allowances.ss 

[Title  of  court  and  proceeding.] 
The  whole  estate  distributed  upon  this  accounting  amounts  to 
,    and    taking   into   consideration    the    different    interests 

represented,  we  submit  that  the  following  would  be  a  fair  and 

equitable  apportionment  of  allowances  herein : 

M.   ]Sr.,   representing   A.   B.,   the   accounting  trustee,  $       , 
O.  P.,  representing  one-half  the  estate,  $         , 

[and  so  on]. 

[Date.2  [Signature  of  attorneys.] 

FORM  No.  212. 

Final  oider  or  decree  on  original  petition.so 

[Caption  as  in  Form  No.  315. J 

The  petition  of  A.  B.,  in  the  above  entitled  matter,  bearing- 
date  the  day  of  ,  19  ,  having  been  duly  presented  to 
this  court  on  the  day  of  ,  19  ,  and  an  order  hav- 
ing been  thereupon  duly  made,  directing  [or,  the  parties 
named  in  said  petition]  to  show  cause  at  a  special  term  of  this 
court  to  be  held  at  the  County  Court  House,  in  the  city  of  [  ] 
on  the  day  of  ,  19  ,  why  the  prayer  of  the  pe- 
titioner should  not  be  granted ;  and  the  said  order  to  show  cause 
having  been  returned  with  proof  of  the  due  and  complete  service 
thereof,  together  with  a  copy  of  the  petition  on  [names],  they 
being  all  the  parties  interested  in  this  proceeding  and  to  whom 
the  said  order  to  show  cause  is  directed  by  name ;  [ivhere  puhlica- 

55  Such  a  stipulation  as  this  as  to  sonal  interests.  Where  all  the  par- 
allowances  bitids  the  parties  consent-  ties  appear  by  counsel,  it  may  be 
ing,  but  not  one  who  did  not  appear  very  well  for  them  to  agree  to  make 
on  the  reference  nor  unite  in  the  eon-  a  common  burden  of  these  expenses, 
sent.  In  Savage  v.  Sherman,  87  N.  Y.,  and  have  them  paid  out  of  the  com- 
277,  the  court  say :  "  The  trustees  mon  fund,  for  they  are  compensated 
were  entitled  to  be  allowed  their  reas-  for  what  they  thus  contribute  toward 
enable  expenses  for  rendering  and  the  expenses  of  the  others  by  being 
passing  their  accounts,  but  t-he  coun-  relieved  in  part  of  those  they  have 
sel  for  the  other  parties,  who  at-  incurred  for  themselves.  But  when, 
tended  to  protect  the  interests  of  as  in  the  present  ease,  one  of  the 
such  parties  in  the  accounting,  should  parties  has  not  litigated  the  accounts, 
look  to  their  respective  clients  for  and  receives  no  allowance  for  ex- 
their  compensation,  and  we  are  not  penses  or  services  of  counsel,  he 
aware  of  any  rule  or  principle  whereby  should  not  be  compelled  to  contribute 
any  of  these  parties  are  entitled  to  to  the  counsel  fees  of  those  who  chose 
call  upon  the  other  to   pay  counsel  to  litigate." 

fees  which  they  incur  on  their  own  56  See  paragraphs  22,  23,  p.  318. 

behalf  for  the  protection  of  their  per- 

22 
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tion  was  had']  and  on  reading  and  filing  due  proof  by  the  affi- 
davit of  ,  verified  the  day  of  ,  19  ,  that 
notice  of  the  order  herein,  requiring  all  persons  interested  [in  said 

to  show  cause  before  said  referee  why  said 
should  not  be  ],  had  been  duly  published  for  the  time 

and  in  the  manner  required  by  law  and  by  order  of  this  court; 
and  upon  the  return  day  of  said  order  to  show  cause  the  said 
petitioner,  A.  B,,  having  appeared  herein  by  his  attorney,  M. 
?f. ;  C.  D.,  as  executor  of  the  last  will  and  testament  of  A.  D., 
deceased,  having  appeared  by  A.  M.,  his  attorney,  and  E.  F., 
having  appeared  in  person,  and  G.  H.,  having  appeared  by  0.  P., 
his  attorney,  [and  no  one  else  having  appeared  in  this  proceeding 
in  person  or  by  attorney,  and  the  said  C.  D.,  as  executor  as 
aforesaid,  having  interposed  to  said  petition  an  answer  dated 
the  day  of  ,  19     ,  [requesting  proof  of]  the  allega- 

tions of  said  petition,  and  no  one  else  having  answered  in  any 
form. 

\_Recital  of  reference]  And  the  matter  having  duly  come  on  to 
be  heard  upon  said  return  day,  and  an  order  of  this  court,  bear- 
ing date  the  day  of  ,  19  ,  having  been  duly  made 
and  entered  in  this  proceeding,  whereby  it  was  referred  to  W.  IL, 
counselor-at-law,  to  take  proof  of  the  material  facts  alleged  in 
the  petition  [and  to  make,  take,  and  state  the  accounts  and  pro- 
ceedings of  said  A.  B.,  as  such  trustee,  and  to  ascertain  and  re- 
port the  amount  of  commissions  due  the  petitioner],  and  to  re- 
port upon  all  the  matters  so  referred  to  him,  and  the  said  referee 
having  been  attended  by  the  counsel  for  the  several  and  respec- 
tive parties  to  this  proceeding,  and  having  proceeded  to  a  hearing 
of  the  matters  referred  to  him,  and  it  appearing  from  the  re- 
port of  said  referee  that  all  the  material  facts  alleged  in  said 
petition  are  true,  and  that  said  referee  has  taken  and  stated  the 
accounts  of  the  said  trustee ; 

And  the  said  referee's  report,  together  with  the  testimony  taken 
by  him  under  the  said  order  of  reference,  and  the  exhibits  hav- 
ing been  duly  filed  in  the  office  of  the  clerk  of  ,  on  the 
day  of  ,  19  [with  the  account  of  the  proceed- 
ings of  said  trustee  and  the  vouchers  thereto] ,  and  upon  the  com- 
img  in  of  said  referee's  report,  the  matter  having  been  brought 
on  for  further  hearing  before  this  court  upon  a  motion  for  con- 
firmation of  said  report  and  for  a  final  decree  herein,  upon  due 
notice  to  all  the  parties  appearing  herein. 

N'ow,  upon  reading  and  filing  the  notice  of  said  motion  dated 
the  day  of  ,  19      ,  and  upon  the  papers  and  pro- 

ceedings hereinbefore  recited,  and  after  hearing  M.  IS.,  of  cotm- 
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sel  for  the  said  petitioner,  in  support  of  the  motion  for  confirma- 
tion of  said  report,  and  A.  M.,  of  counsel  for  C.  D.,  as  afore- 
said, in  support  of  the  claim  set  up  in  his  said  answer,  and  due 
deliberation  having  been  had,  and  this  court  having  duly  ren- 
dered its  decision  in  writing  herein  in  favor  of  the  said  pe- 
titioner and  of  the  claim  set  forth  in  the  answer  of  said  C.  D. ; 

Now,  therefore,  upon  said  decision  and  upon  all  the  papers 
filed  and  proceedings  heretofore  had  herein : 

It  is  hereby  oedeeed,  adjudged,  and  deceeed,  that  the  said 
referee's  report,  filed  herein  on  the  day  of  ,  19     , 

be  and  the  same  is  hereby  ratified  and  confirmed  [and  the  excep- 
tions thereto  are  hereby  overruled  —  and  so  on,  stating  the  relief 
—  for  instance,  thus:^ 

That  A.  B.  [the  petitioner]  recover  of  Y.  Z.  the  sum  of 
dollars     [foimd    by    the    referee],    together    with  dollars, 

referee's  fees  [agreed  upon],  amounting  together  to  dollars, 

and   interest  thereon  from  the  day   of  ,    19     ,   to 

this  date,  amounting  altogether  to  dollars. 

[Directions  to  dochef]  It  is  further  oedeeed,  and  the  clerk 
of  this  court  is  hereby  directed  to  enroll  the  papers  herein  and 
docket  a  judgment,  in  favor  of  said  A.  B.  against  said  T.  Z., 
for  said  sum  of  [and  that  said  A.  B.  have  execution 

against  Y.  Z.  theref or*''] . 

[Costs.     And  that,  pursuant  to  §  3240  of  the  Code  of  Civil 

Procedu.re,  costs  of  this  proceeding  be  and  are  hereby  awarded 

to  the  petitioners,  to  be  taxed  by  the  clerk  at  the  same  rates 

allowed  for  similar  services   in   an   action,   and  to  be  paid  by 

,  or,  out  of  the  fund.] 

[Leave  to  apply  for  further  directions']  And  it  is  further 
oedeeed,  that  either  party  hereto  may,  at  the  foot  of  this  order, 
apply  to  the  court,  if  so  advised,  concerning  any  matter  in  or 
relating  to  the  controversy  herein  [not  disposed  of  hereby] . 

Enter, 

[Initials  of  name  and  title  of 
judge.} 

FORM  No.  213. 
Request  to  clerk  to  docket  order  as  a  judgment.68 

The  clerk  of  the  county  of  [or,  of  the  court] 

will  please  docket  the  within   [or,  annexed,  or,  foregoing]   final 

57  Not  desirable  where  disobedience  Not  necessary  when  the  final  order 
mifrht  otherwise  be  punished  as  a  contains  an  absolute  direction  to 
contempt.  docket,    and    it    is    brought    to    the 

58  See   N.   Y.    Gen.    Rules   No.    27.  clerk's  notice. 
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order,  as  a  judgment,  in  the  sum  of  dollars,  against  Y.  Z. 

therein  named  \_or,  where  there  are  several,  may  say  —  against! 
the  persons  below  named  for  the  simis  set  opposite  their  respective 
names  —  giving  list  helow] . 

[Date.]  [Signature  and  address  of]^ 

Attorney  for 

FORM  No.  214. 
Notice  of  motion  to  vacate  order  made  on  original  petition.59 

[Title  of  court  and  proceeding.] 

Please  take  notice  that  upon  the  petition  of  C.  C.  D.  and 
A.  P.  P.,  as  trustees  of  the  P.  M.  Co.,  and  the  schedules  thereto 
annexed,  dated  and  sworn  to  in  the  above  entitled  matter,  on 
the  day  of  ,   19     ,   and  upon  the  order  made  on 

reading  and  filing  the  said  petition,  at  a  Special  Term  of  this 
court,  dated  and  entered  on  the  day  of  ,  19     ,  and 

upon   the  annexed  affidavit  of  P.   W.,  verified  the  day  of 

,19  ,  a  motion  will  be  made  at  a  Special  Term  of  this 
court,  to  be  held  at  the  [court  house]  in  the  [city  of  ,] 

on  the  day  of  >    19;   at  the  opening  of  the  court 

on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  vacating  and  setting  aside  the  said  order,  dated  , 

,19  ,  on  the  ground  of  want  of  jurisdiction  of  the 
court  to  make  the  same,  and  on  the  ground  that  [stating  grounds 
of  irregidarityl,  and  for  such  other  or  further  relief  as  may  be 
just,  with  the  costs  of  this  motion. 

[Date.]  [Signature  of], 


To  [address  of], 

Attorney  for  petitioner 
[and  other  parties.] 


Attorney  for 


59 See  paragraph  25,  p.  320   {above). 
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AETICLE  XIX. 

Publication. 

[Such  of  the  rules  applicable  to  the  advertising  of  legal  notices,  as  are 
common  to  different  kinds  of  proceedings,  are  here  stated.  As  the  prin- 
ciples and  policy  of  the  law  are  substantially  the  same  in  respect  to  adver- 
tising publication  of  notice  of  ministerial  and  administrative  proceedings, 
decisions  arising  in  such  proceedings  have  been  freely  annotated  (indicating, 
however,  their  nature)  whenever  it  has  seemed  that  they  should  afford  a 
useful  guide  to  regularity.] 


I.  Natuke.  length,  and  periodicity. 

1.  Statutory    or    judicial    authority 

necessary. 

2.  Materiality  of  the  object  of  the 

notice. 

3.  Notice  relating  to  future  proceed- 

ings.—  Direction      by      weekly 
publication. 

4.  Computing  number  of  days. 

5.  Additional  days. 

6.  Application    to    various    proceed- 

ings-, 

7.  Immediately. 

8.  Notices    relating   to    future    pro- 

ceedings. 
0.  Premature  publication. 

10.  Month. 

11.  Successive   weeks   or   months   im- 

plied. 

12.  Weekly  publishing  implied  rather 

than  daily. 

13.  No  gaps  allowed. 

14.  Variant  days. 

15.  Direction  to  printer. 

16.  Two  papers. 

II.  The  newspaper. 

17.  Selection  of  paper. 


18.  Selection  of  language. 

19.  —  place   of   publication. 

20.  —  Sunday  paper. 

21.  State  paper. 

III.  Ordeb  to  publish. 

22.  The  order  for  publication.    • 

23.  The  direction. 

IV.  The  publication. 

24.  Contents  of  notice  published. 

25.  Changes   or  amendments  pending 

publication. 

26.  —  edition. 

27.  —  supplement. 

V.  Proof  or  publication. 

28.  Statutory  proof. 

29.  Who  may  make  affidavit. 

30.  —  certificate. 

31.  Contents    of    affidavit    or    certifi- 

cate. 

32.  — form. 

33.  Amending  proof  of  publication. 

34.  Collateral  attack. 
Form. 

(215)   Affidavit  of  publication ;    com- 
mon form. 


I.     NATURE,  LENGTH,  AND  PERIODICITY. 

1.  Statutory  or  judicial  authority  necessary.] —  ISTotice  of  legal 
proceedings,  given  by  advertisement  or  publication,  is  ineffectual 
unless  sanctioned  by  statute  or  by  the  court. 

And  it  is  an  universally  acknowledged  principle  that  the  mode 
prescribed  by  such  a  statute  or  direction  of  the  court  must  in  all 
cases  be  substaniially  observed,  and,  if  jurisdiction  depends  upon 
the  notice,  must  be  strictly  observed.*" 


«0  Where  the  order  made  required,  by  clerical  mistake,  a  longer  advertise- 
ment than  the  statute  required,  held,  that  the  decree  was  not  irregular  if  the 
advertisement   complied  with   the   statute,   although   it   did  not   include   the 
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Probably  more  futile  judgments  and  defective  titles  have  re- 
sulted from  inexactness  in  the  terms  in  which  such  directions 
have  been  given,  or  in  the  manner  in  which  they  have  been  un- 
derstood, than  from  any  other  one  cause. 

Since  the  practitioner  and  the  conveyancer  have  frequent 
occasion  to  consider  the  sufficiency  of  publication  under  diverse 
forms  of  direction,  we  will,  while  stating  the  practice  as  to  pub- 
lication under  the  form  of  statute  or  rule  now  most  common, 
advert  to  the  principal  other  forms,  and  the  principles  of  con- 
struction applicable  in  questions  of  doubt. 

2.  Materiality  of  the  object  of  the  notice.  ] —  The  cardinal  prin- 
ciple for  interpreting  the  various  directions  as  to  time  of  pub- 
lishing a  legal  notice  lies  in  the  fact  that  some  notices  relate 
only  to  the  past,  and  are  published  to  advertise  all  concerned 
that  a  thing  has  been  done.  In  these  cases  justice  requires  that 
publication  should  be  promptly  made  and  repeated  with  suffi- 
cient frequency  to  give  to  all  a  reasonable  means  of  knowledge. 
Of  this  character,  for  instance,  are  notices  that  the  name  of  a 
corjDoration  has  been  changed  by  the  court. 

Other  notices  relate  to  the  future  and  are  published  to  warn 
tliat  a  thing  will  be  done  on  or  after  a  day  named,  or  that  a  thing 
must  be  done  by  the  adverse  party  on  or  before  a  day  named. 
In  these  cases  justice  requires  that  the  notice  should  commence 
long  enough  before  the  day  fixed  or  limited  to  give  reasonable 
opportunity  to  prepare  and  should  be  followed  with  reasonable 
promptitude  by  the  opportunity  to  act.  Of  this  character,  for 
instance,  are  notices  that  a  corporation  is  about  to  apply  to  the 
court  to  change  its  name. 

A  part  of  the  confusion  in  the  cases  in  the  books  arises  from 
the  fact  that  a  direction  for  the  latter  class  of  purposes — viz., 
notice  of  a  future  event  —  is  often  construed  as  requiring  a  longer 
period  than  the  same,  or  very  nearly  the  same  words  when  used 
as  a  direction  for  a  purpose  of  the  former  class. 

Thus,  if  the  law  contemplating  two  weeks'  notice  of  a  future 
matter  allows  ■  it  to  be  given  by  publication  in  each  of  two  suc- 

excess  expressed  in  the  order.      Totten  v.  Stuyvesant,  3  Edw.  500;  Burnes  r. 
Burnes,  61  Mo.  Apn.  612;   Sellers  v.  Talby,  33  Miss.  582. 

Po,  where  the  order  desiprnated  a  tirae  less  than  the  statute,  compliaii<^ 
with  the  statute  was  held  might  be  supported  by  amending  the  order.  Alvord 
V.  Beach,  5  Abb.  Pr.  451. 


COMMON  FOEMS. XIX.     PUBLICATION.  343 

cessive  weeks,  it  is  plain  that  a  notice  published  on  two  successive 
Saturdays,  that  the  act  would  be  done  on  the  Monday  following 
the  later  publication,  would  be  a  literal  compliance  with  thd 
statute,  but  would  give  only  seven  days'  notice,  which  it  would 
be  unsatisfactory  to  treat  as  regular.  While  if  the  same  direction 
Avere  given  for  publishing  notice  that  a  limited  partnership  had 
been  formed,  or  that  a  corporation  had  been  dissolved,  a  literal 
interpretation  of  the  statute,  by  holding  that  the  act  done  on  a 
Friday  could  be  advertised  on  the  two  following  Saturdays,  would 
work  no  harm  to  any  one,  but,  on  the  other  hand,  the  prompti- 
tude of  it  would  be  an  advantage. 

The  first  question  then,  in  case  of  doubt,  is  to  ask  whether  the 
object  of  the  statute  be  to  secure  notice  of  a  specified  length,  as 
well  as  publications  of  a  specified  number  and  frequency.®^ 

61  Thus  where  the  statute  required  that  notice  of  a,  town  meeting  should  be 
published  "  for  at  least  two  weeks  "  prior  to  the  election,  and  an  election 
was  held  May  5,  1868,  and  the  first  publication  of  the  notice  was  April  24, 
1868,  held,  that  this  was  not  a  compliance  with  the  statute.  "  The  plain 
meaning,"  says  Andrews,  J.,  "  is  that  at  least  two  weeks  should  intervene 
between  the  publication  of  the  notice  and  the  election.  The  statute  is  not 
satisfied  by  a  publication  in  two  successive  weeks  before  the  election." 
People  ex  rel.  Hetfield  v.  Trustees,  70  N.  Y.  28,  32. 

So,  in  Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  11  Abb.  N.  C.  104;  s.  c, 
89  N.  Y.  397,  the  same  court,  in  discussing  the  construction  oi  the  pro- 
visions of  N.  Y.  Code  Civ.  Pro.,  §  440,  as  to  publication  of  summons,  says, 
per  Miller,  J. :  "  Section  440  provides  for  publication  for  a  specified  time, 
not  less  than  once  a  week,  for  six  successive  weeks.  The  number  of  weeks  is 
specified,  and  not  the  number  of  times.  Section  441  declares  that  tlie  time 
shall  be  complete  upon  the  day  of  the  last  publication,  and  section  787,  that 
the  period  of  publication  must  be  computed  so  as  to  include  the  day  which 
completes  the  full  period  of  publication.  It  will  be  perceived  that  the  pub- 
lication must  be  made  for  a  specified  period  of  time,  and  when  the  statute 
r  provides  for  six  weeks,  it  is  obvious  that  this  period  will  not  elapse  prior  to 
its  expiration.  It  does  not  provide  for  a  publication  six  times  within  six 
weeks,  but  for  a  time  not  less  than  once  a  week  for  six  successive  weeks. 
The  publication  evidently  means  rather  more  than  printing  the  notice.  Its 
object  is  to  give  notice  by  means  of  the  newspapers,  and  it  cannot  be  claimed 
that  such  notice  is  given  for  six  weeks,  before  that  time  expires.  Looking 
at  the  various  provisions  referred  to,  it  is  a  reasonable  construction  that  the 
law  intended  a  full  six  weeks'  publication,  and  not  six  times  in  six  differewt 
weeks.  If  it  were  otherwise,  the  time  would  vary  and  lead  to  confusion,  and 
the  defendant  might  not  at  all  times  know  when  it  would  expire,  as  the 
summons  need  not  be  published  on  the  same  day  in  each  week  ( Steinle  v.  Bell, 
12  Abb.  Pr.  (N.  S.)  171)."  (s.  p.,  McDonald  v.  Cooper,  32  Fed.  Rep.  745; 
Hart  V.  Ind.  Nat.  Bank,  125  Ind.  381,  9  L.  R.  A.  676,  25  N.  E,  Rep.  558.) 

"  In  cases  where  the  service  of  process  is  made  by  publication,  it  is  of  no 
little  importance  that  the  time  of  its  expiration  should  be  fixed  and  certain, 
and  we  think  that  such  was  the  intention  of  the  provisions  cited  in  reference 
to  such  service."  • 

Seven  insertions  in  the  six  weeks  are  not  required,  though  it  was  thought, 
in  Young  v.  Powler,  73  Hun,  179,  25  N.  Y.  Supp.  875,  that  the  statutes  might 
be  so  construed. 
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3.  Notice  relating  to  future  proceedings — Direction  hy  weekly 
publication.^ — The  most  common  and  best  understood  formula 
now  is  to  direct  publication  to  be  made  a  specified  number  of 
limes  (usually  once  or  twice)  in  each  week,  for  a  specified  num- 
ber of  weeks  ^^  (usually  three  or  six)  immediately  preceding  the 
future  event. 

This  form  of  direction  is  generally  held  to  require  two  things, 
viz.  (1),  publication  in  each  of  the  specified  number  of  weeks 
(each  week  being  considered  as  a  definite  portion  of  time  from 
Sunday  to  Saturday  inclusive),*^  and  (2),  twenty-one  days  (or 
forty-two,  as  the  case  raay  be)  before  the  day  fixed.  In  other 
words,  it  requires  that  the  notice  shall  give  to  one  reading  it  on 
the  day  of  first  publication,  three  or  six  weeks'  notice,  as  well 
as  that  the  repetitions  shall  present  the  notice  so  many  times  in 
each  of  the  specified  number  of  weeks.** 

In  Waters  v.  Waters,  7  Misc.  579,  27  N.  Y.  Supp.  1004,  it  was  held  that 
where  the. first  notice  was  printed  July  14th,  and  the  last  on  August  17th, 
there  had  not  been  a  publication  "  once  a  week  for  six  weeks." 

In  Estate  of  Koch,  19  Civ.  Pro.  Eep.  165,  12  N.  Y.  Supp.  94,  the  same  rule 
was  applied  to  the  publication  of  a  surrogate's  citation. 

Contra,  Calvert  v.  Calvert,  15  Col.  390,  24  Pac.  Hep.  1043. 

In  Doheney  v.  Woriien,  75  App.  Div.  47,  77  N.  Y.  Supp.  959,  it  was  held 
that  under  a  requirement  of  publication  "  once  a  week  for  six  weeks,"  and 
the  last  publication,  falling  on  Monday,  which  was  a,  holiday,  was,  for  this 
account,  made  the  previous  Saturday,  the  statute  was  not  satisfied. 

In  Hagerman  v.  Ohio,  etc.,  Savings  Assoc,  25  Ohio  St.  186,  under  a  require- 
ment of  notice  of  at  least  thirty  days  before  sale,  in  some  newspaper,  adding 
that  if  a  weekly  newspaper,  it  shall  be  sufficient  to  insert  it  "  in  five  '"on- 
secutive  numbers,"  held,  that  five  full  weeks  need  not  be  allowed,  but  thirty 
days,  with  five  insertions,  one  on  the  same  day  of  each  week,  was  enough. 

82 A  requirement  that  the  publication  be  made  "once  a  week  for"  (con- 
strued as  during )  "  four  weeks,"  is  to  be  construed  differently  from  a  require- 
ment of  publication  "  once  a  week  for  a  period  of  not  less  than  four  weeks." 
This  latter  requirement  is  tantamount  to  as  many  days  as  are  included  within 
such  period.  See  Leach  «.  Burr,  188  U.  S.  510,  47  Law  Ed.  567;  Early  v. 
Homans,  16  How.   (U.  S.)  610. 

esRonkendorf  v.  Taylor,  4  Pet.  349,  361.  This  decision  was  distinguished 
in  Leach  v.  Burr,  188  U.  S.  510,  47  Law  Ed.  567,  where  the  requirement  was 
"  publication  at  least  twice  a  week  for  a  period  of  not  less  than  four  weeks,' 
the  court  holding  that  two  publications  for  four  weeks,  each  of  which  com- 
menced Sunday  and  ended  Saturday,  was  not  required.  The  order  having 
been  entered  Friday,  Jan.  26,  a  publication  on  that  day,  and  on  Jan.  30, 
Feb.  2,  6,  9,  13,  16,  and  20,  complied  with  the  statute.  Steinle  c.  Bell,  12 
Abb.  Pr.    (N.  S.)    171. 

84  In  Early  v.  Homans,  16  How.  (U.  S.)  610,  defendant  in  ejectment 
claimed  under  a  tax  sale,  which  the  trial  court  held  invalid,  because  "  a  period 
of  twelve  full  weeks  had  not  intervened  between  the  first  publication  and  the 
time  of  sale,  but  only  eleven  weeks  and  four  days."  The  statute  (4  U.  S. 
Stat,  at  Large,  78)  required  publication  "  once  in  each  week  for  at  least  twelve 
successive  weeks."  Held,  that  the  words  "  for  at  least "  compel  a  construc- 
tion that  a  duration  of  the  time  that  there  is  in  twelve  successive  weeks,  or  84 
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Thus  let  us  suppose  that  on  Dec.  31,  190-i,  which  is  Saturday, 
notice  is  first  published  under  a  direction  to  give  notice  once  in 
each  week  for  three  weeks.  That  advertisement  satisfies  the 
requirement  as  to  the  "  once  "  in  that  week.  Let  it  be  repeated 
once  in  each  of  the  two  succeeding  weeks,  that  is  to  say  those 

days,  was  intended.  Any  other  construction  would  not  give  all  the  words 
of  the  statute  a  meaning.      Judgment  in  avoidance  of  the  sale  affirmed. 

In  Parsons  v.  Lanning,  12  C.  E.  Green,  70,  held,  that  the  act  in  relation  to 
statutory  and  judicial  sales  of  land,  requiring  notice  to  be  published  "  at  least 
four  weeks  successively,  once  a  week  next  preceding  the  time  appointed  for 
the  sale,"  required  the  first  publication  to  be  made  four  whole  weeks  next 
preceding  the  day  of  sale.  Accordingly,  where  for  a  sheriff's  sale  of  mort- 
gaged premises  on  Feb.  10th,  the  insertions  were  on  Jan.  15,  22,  29,  and  Feb. 
5,  the  sale  was  set  aside,  because  four  full  weeks  did  not  intervene. 

In  Erie  Savings  Fund,  etc.,  Assoc,  v.  Thompson  (Erie  C.  P.,  Pa.),  13  Phil. 
511,  under  the  Act  of  1836,  section  63,  which  requires  notice  of  sheriff's  sale 
of  real  estate  to  be  advertised,  etc.,  "  once  a  week  during  three  successive: 
weeks  previous  to  such  sale,"  the  first  insertion  was  on  Oct.  23d,  advertising 
the  sale  for  Nov.  12th,  making  but  twenty  days'  notice  from  first  publication. 
Held,  insufficient.      Rule  to  stay  made  absolute. 

In  Harmon  v.  Whittemore,  1  Cin.  L.  Bui.  109,  judgment  by  default  was 
vacated  on  the  ground  that  the  summons  by  publication  was  irregular.  The 
act  required  publication  of  the  summons  "  for  six  consecutive  weeks."  Here 
there  were  six  publications  in  six  consecutive  weeks.  But  the  default  was 
reckoned  from  the  date  of  the  last  publication,  and  not  from  a  day  full  six 
weeks  from  the  date  of  the  first  publication.  "  Six  consecutive  weeks,"  the 
court  say,  mean  six  weeks  of  seven  full  days  each. 

In  Savings,  etc.,  Soc.  v.  Thompson,  32  Cal.  347,  under  a  statute  which 
required  a  publication  of  the  summons  "  once  a  week "  for  "  not  less  than 
three  months  "  the  publication  commenced  Jan.  10  and  ended  April  9.  Held, 
a  publication  for  three  calendar  months,  and  suflicient.  A  distinction  is  made 
here  between  this  class  of  cases  and  where  a  certain  time  must  elapse  before 
a  designated  day  when  a  certain  act  is  to  be  done,  as  a  sale.  Judgment  for 
plaintiff  affirmed. 

In  Lawlins  v.  Lackey,  6  Mons-.  70,  complainant  had  decree  for  want  ol 
appearance  or  answer,  after  service  by  publication.  The  certificate  of  pub- 
lication was  dated  Aug.  29,  1818,  and  certified  that  the  publication  "  com- 
menced with  the  first  paper  in  July,  and  ended  with  the  last  paper  in 
August."  On  error,  the  court  said:  The  statute  required  a  publication  for 
two  months,  which  has  been  uniformly  construed  to  mean  calendar  months. 
Nothing  short  of  the  full  and  complete  time  of  two  calendar  months  will  be 
indulged  as  sufficient  execution  of  the  order  of  publication.  This  certificate 
fails  to  show  a  publication  for  two  full  calendar  months.     Therefore  reversed. 

In  Mitchell  v.  Woodson,  37  Miss.  567,  publication  of  process  in  equity  was 
ordered  to  be  made  "  once  a  week  for  a  month."  The  proof  showed  a  publica- 
tion "  once  a  week  for  five  successive  weeks,  the  first  insertion  being  on 
April  7,  and  the  last  on  May  5."  Held,  that  counting  both  dates  of  first 
and  last  insertions,  but  twenty-eight  days  were  included.  But  one  of  these 
days  must  be  excluded,  which  reduces  the  period  of  publication  to  less  even 
than  a  lunar  month,  while  it  is  well  settled  that  when  a  statute  requires  a 
month's  notice,  especially  with  reference  to  judicial  proceeedings,  a,  calendar 
month  is  meant.      Decree  pro  confesso  therefore  reversed. 

In  Cox  V.  North  Wis.  Lumber  Co.,  82  Wis.  141,  51  N.  W.  Rep.  1130,  the 
court  held,  that  where  the  statute  required  publication  "  once  a  week  for  six 
successive  weeks,"  and  six  publications  were  made  on  the  first  day  of  succes- 
sive weeks,  service  was  complete  one  week  after  the  last  publication. 

In  Hill  V.  Faison,  27  Tex.  428,  a  justice  had  ordered  publication  for  "  three 
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ending  Jan.  7  and  14,  1905,  respectively.  The  requirement  of 
once  in  each  week  has  now  been  satisfied,  and,  according  to  part 
of  the  authorities  already  stated,  the  direction  supposed  being 
once  in  each  week  for  three  weeks,  the  whole  is  satisfied  by  con- 
struing for  to  mean  only  in.     Upon  this  view,  the  act  might  be 

successive  weeks  previous  to  the  returning "  of  the  writ.  The  publication 
was  made  Nov.  13,  20,  and  27,  and  judgment  by  default  was  rendered 
on  Dec.  4,  following.  On  certiorari,  held,  that  the  statute  (Oldham  &  Whiter 
Dig.,  art.  1103)  which  requires  publication  at  least  three  successive  weeks 
before  the  return  day,  is  not  complied  with  unless  the  full  term  of  three 
weeks,  or  twenty-one  days  elapses  between  the  day  when  the  citation  is  first 
published  and  the  day  on  which  judgment  is  rendered.  In  this  case,  judg- 
ment could  first  have  been  rendered  on  Dec.  5,  because  the  third  week  of  the 
publication  would  have  expired  with  the  4th.      Therefore  reversed. 

In  Francis  v.  Norris,  2  Miles  (Pa.),  150,  it  was  held  that  section  63  of  the 
Act  of  June  16,  1836,  relating  to  executions  —  providing  that  the  sheriff's 
advertisement,  in  the  newspapers,  of  his  sale  of  defendant's  real  estate,  shall 
be  "  once  a  week  during  three  successive  weeks  " —  requires  that  between  the 
date  of  the  first  advertisement  and  that  of  the  sale,  three  whole  weeks  shall 
elapse,  s.  p..  Be  Wallace,  2  Pittsb.  145.  Stress  seems  to  have  been  laid  on 
the  word  "  during." 

In  Evans  v.  Sidwell,  9  Lane.  Bar.  113,  under  the  Act  of  March  27,  1S24, 
prescribing  that  land  taken  in  execution  must  be  advertised  once  a  week 
"  jor  "  three  successive  weeks :  Held,  that  twenty-one  days  were  required. 
The  court  say,  that  the  force  of  the  preposition  "  for  "  here  is  "  during  "  three 
successive  weeks.  Had  the  legislature  intended  three  weekly  advertisements, 
the  word  "  in  "  would  have  properly  conveyed  that  intention.  Sale  set  aside, 
s.  p..  Smith  V.  Eowles,  85  Ind.  264;  Meredith  v.  Chancey,  59  Ind.  466. 

In  People  v.  Gray,  10  Abb.  Pr.  468,  an  order  in  insolvency  to  show  cause 
on  April  25,  was  published  once  a  week  for  ten  weeks,  commencing  on  Feb.  16. 
Held,  "  not  once  in  each  week  for  ten  weeks  successively,"  because  only  sixty- 
eight  days  intervened;  whereas  the  interval  between  the  first  publication  and 
the  preceding  should  not  be  less  than  seventy  days.      Discharge  set  aside. 

It  was  held  in  Richardson  v.  Bates,  23  How.  Pr.  516,  and  Brod  v.  Heymann, 
3  Abb.  Pr.  (N.  S.)  396,  that  "six  weeks,  once  in  each  week,"  requires  forty- 
two  days. 

In  Jackson  v.  Van  Valkenburgh,  8  Cow.  260,  it  appeared  that  notice  of 
mortgagee's  sale  waa  first  published  on  July  27,  and  the  sale  was  made  on 
Jan.  10,  following.  The  power  of  sale  reguired.advertisement  for  six  months. 
Eeld,  that  as  the  first  and  last  days  are  never  reckoned  inclusive,  there  was 
not  six  lunar  months'  notice  [lunar  months  being  then  —  but  not  now  — 
held  sufficient],  and  the  foreclosure  was  irregular. 

In  Anon.,  1  Wend.  90,  it  was  held,  that  "  once  in  each  week,  for  six  weeks 
successively,"  means  forty- two  days;  but  this  case,  though  distinguishable, 
was  doubted,  by  dicta,  in  21  N.  Y.  150,  153,  as  it  had  been,  previously,  in 
5  N.  Y.  497,  517.  Both  of  these  cases  turned  on  peculiar  statutes;  and  it  is 
safer  in  practice  not  to  rely  upon  them'  as  guides  in  directing  publication, 
however  well  it  may  be  thought  they  would  serve  to  sustain  a  doubtful 
publication. 

The  latter  view  was  taken  in  Valentine  v.  McCue,  26  Hun,  456,  where  the 
N.  Y.  Supreme  Court  in  the  First  Department  unanimously  sustained  a  sale, 
under  section  1678,  when  the  twenty-one  days  were  not  allowed,  but  only  the 
three  weeks'  repetitions.  The  court,  after  adverting  to  the  settled  rule  that 
a  week  is  a  period  of  seven  days  of  time,  commencing  at  twelve  o'clock  on 
Saturday  night  and  ending  at  the  same  hour  on  the  following  Saturday  night 
Iciting  2  Bouv.  Law  Die.  647;  Ronkendorflf  v.  Taylor,  4  Pet.  349,  361;  Buncc 
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done  on  Monday,  Jan.  16th;  but  this  would  only  give  a  trifle 
over  two  weeks'  actual  notice. 

The  authorities  which  allow  this  construction  concede  that  if 
the  word  "  during  "  or  "  for  the  space  of "  three  weeks  were 
substituted  in  place  of  "  for,"  twenty-one  days'  notice  would  be 
required. 

V.  Reed,  16  Barb.  347;  Anon.,  1  Wend.  90;  Steinle  v.  Bell,  12  Abb.  (N.  S.) 
171],  says:  "The  period  of  a  week,  therefore,  is  seven  fuU  days,  and  when 
a  publication  is  directed  to  be  made  twice  a  week  for  three  weeks  it  means 
that  there  shall  be  a  period  of  twenty-one  days  before  the  sale,  calculated  by 
weeks,  during  each  of  which  two  publications  shall  be  made,  and  this  shall 
occur  without  regard  to  the  day  of  the  week  when  the  publication  was  com- 
menced."     This  decision  has  not,  however,  led  to  a  relaxation  of  the  practice. 

The  following  cases,  also,  are  against  holding  a  publication,  which  literally 
complies  with  the  statute  as  to  number  and  frequency  of  insertions,  defective, 
because  the  first  publication  is  not  sufficiently  long  previous  to  the  event: 

Garrett  v.  Moss,  20  111.  549,  where  a  notice  of  sale  of  mortgaged  premises 
was  ordered  in  the  decree  to  be  advertised  in  a  newspaper  "  for  three  weeks 
successively,"  and  there  were  twenty-one  days  between  the  date  of  the  notice 
and  the  day  of  sale,  and  there  were  nineteen  days  intervening  between  the  first 
publication  and  the  day  of  sale,  and  there  were  three  publications  of  the  notice, 
but  it  was  held,  that,  while  it  may  have  been  the  intention  of  the  court  that 
twenty-one  full  days  should  intervene  between  the  first  publication  and  the 
sale,  the  above  order  would  admit  of  another  construction,  and  as  no  one  was 
injured,  the  decree  of  the  court  below,  upholding  the  sale  was  affirmed. 

This  ease  was  followed  in  Pearson  v.  Bradley,  48  111.  250,  on  a  bill  filed  to 
set  aside  a  sheriff's  sale  of  land  claimed  by  plaintiff,  on  the  ground  that  the 
notice  of  the  sale  was  not  published  for  three  full  weeks  from  the  first  pub- 
lication to  the  day  of  sale.  The  advertisement  was  on  the  4th,  11th,  and  18th, 
for  a  sale  on  the  20th.  The  statute  (1857)  required  that  notice  shall  be 
"  published  for  three  successive  weeks,  once  in  each  week,  in  a  newspaper." 
Held,  on  the  authority  of  Garrett  v.  Moss  {above),  that  the  notice  was 
sufficient.  It.  must  be  observed  that  the  law  does  not  require  three  weeks' 
notice,  nor  a  publication  "  for  the  space  of  "  three  weeks.  Decree  therefore 
reversed. 

Swett  V.  Sprague,  55  Me.  190.  Here,  under  the  act  for  abatement  of 
nuisances,  which  required  notice  thereof  to  be  published  in  certain  newspapers, 
"  three  weeks  successively,"  a  notice  was  published  on  the  15th,  22d,  and  29th, 
for  a  hearing  which  took  place  on  the  30th.  Held,  that  notwithstanding  the 
last  day  of  publication  was  only  one  day  before  the  hearing,  this  was  publica- 
tion for  "  three  weeks  successively,"  and  sufficient. 

Frothingham  v.  March,  1  Mass.  247.  Here,  under  section  6  of  the  Act  of 
Feb.  14,  1789,  providing  that  notice  of  an  administrator's  sale  of  real  estate 
shall  be  by  "  printing  a  notification  three  weeks  successively  in  such  news- 
paper," etc.  Eeld,  that  notice  was  sufficient,  although  neither  of  tjie  three 
insertions  was  thirty  days  previous  to  the  sale.  The  opposite  construction 
was  contended  for  in  view  of  the  fact  that  another  former  mode  of  giving 
notice  (optional  with  this)  was  "30  days'  public  notice  by  posting." 

This  case  was  followed  in  Dexter  v.  Shepard,  117  Mass.  480,  485,  holding 
that  the  first  publication  of  a  notice  of  a  sale  under  a  power  contained  in  a 
mortgage,  which  requires  the  notice  to  be  published  "  once  each  for  three 
successive  weeks,"  need  not  be  made  three  weeks  before  the  time  appointed 
for  the  sale.  The  advertisement  here  was  on  Oct.  16,  23,  and  30,  for  a 
sale  on  Nov.  5.  Therefore  the  mortgagor's  bill  to  redeem  was  dismissed. 
Frothingham  v.  March,  1  Mass.  247,  was  also  approved  in  5  N.  Y.  515,  and 
21  N.  Y.  153. 
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In  accordance  with  the  other  cases  above  stated  that  hold 
''  for,"  in  this  connection,  to  be  equivalent  to  "  during,"  careful 
practitioners,  acting  under  such  a  direction,  allow  twenty-one 
days,  or  forty-two,  if  six  weeks  are  mentioned,  beginning  the 
count  on  the  day  after  the  first  publication  and  fixing  the  act  upon 
the  twenty-first  or  forty-second  day  or  a  later  day.  It  is  better 
to  allow  a  margin  and  fix  a  day  not  before  the  twenty-second 
day  or  the  forty-third  day  after,  and  exclusive  of  the  first  pub- 
lication, as  a  safe  and  convenient  rule  for  avoiding  all  doubt. 

4.  Computing  number  of  days.] — In  counting  the  number  of 
days,  the  day  of  first  publication  is  to  be  excluded,  and  the  day 
of  sale  or  return  day,  or  other  fixed  limit,  or  the  day  which 
completes  the  full  period  of  publication,  to  be  included.''^ 

The  date  of  the  notice  does  not  avail:  the  computation  is 
from  actual  first  publication.^^  When  the  number  of  days  is  to  be 
considered  to  see  that  the  adverse  party  has  a  notice  of  adequate 
length,  it  is  computed  beginning  with  the  day  after  the  first 
publication,  and  ending  on  the  day  fixed  or  limited  for  acting 
on  the  notice,  not  from  the  first  to  the  last  publication.®'^ 

In  C'olton  V.  Rupert,  60  Mich.  318,  27  N.  W.  Rep.  520,  where  a  period  of 
less  than  forty-two  days  was  held  to  satisfy  a  requirement  (perhaps  that  of 
2  Mich.  Comp.  L.  176,  §  82)  of  publication  for  six  successive  weeks,  stress 
was  laid  on  the  fact  that  no  action  was  taken  thereon  until  the  entire  expira- 
tion of  the  week  in  which  the  order  was  last  published. 

In  Calvert  v.  Calvert,  15  Col.  390,  24  Pae.  Rep.  1043,  the  court  held  that 
"  once  a  week  for  four  successive  weeks  "  did  not  mean  four  weeks  of  seven 
days  each,  and  that  publication  was  complete  on  the  day  in  the  fourth  week 
when  the  summons  is  published,  although  less  than  twenty-eight  days  have 
elapsed  since  the  day  of  first  publication. 

ee  Forsyth  v.  Warren,  62  111.  68;  Brown  v.  City  of  Chicago,  117  111.  21, 
7  N.  E.  Rep.  108  (assessment  sale  notice)  ;  Beckwith  v.  Douglass,  25  Kans. 
229;  Vairin  r.  Edmonson,  10  111.  270;  Bred  v.  Heymann,  3  Abb.  Pr.  (N.  S.) 
396 ;  Gray  v.  Worst,  129  Mo.  122. 

In  Hill  V.  Pressley,  96  Ind.  447,  it  was  held,  that  the  common  statute 
providing  that  time  is  to  be  computed  by  excluding  the  first  and  including 
the  last  did  not  apply  to  defeat  a  sale  where,  including  both  days,  the  full 
number  of  weeks  had  been  allowed. 

The  New  York  statute  expressly  entends  the  rule  to  publications  of  notice. 
N.  Y.  Code.  Civ.  Pro.,  §  787. 

68  Pope  r.  Headen,  5  Ala.  433. 

67  Howard  v.  Hatch,  29  Barb.  297.  Ejectment  by  one  claiming  under  the 
purchaser  at  mortgagee's  sale  against  mortgagor's  vendee  in  possession. 
Notice  first  published  April  30,  and  last  on  Jidy  16  (twelve  times  in  twelve 
successive  weeks)  for  sale  on  July  24.  Objected  that  all  the  publications 
were  made  within  seventy-eight  days.  Held,  that,  inasmuch  as  the  first  pub- 
lication was  eighty-four  days  prior  to  the  day  of  sale,  the  notice  was  sufBeient. 
Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  89  N.  Y.  397.  For  other  cases,  see 
Bote  64,  supra. 
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5.  Additional  days.] — It  will  be  seen  above  that  an  extra  day 
:,s  often  added  for  the  purpose  of  making  out  the  twenty-one, 
although  it  being  the  only  day  in  its  own  week,  it  does,  not  make 
that  week  count  as  a  week  of  publication.  It  is  also  the  practice 
to  advertise  on  the  day  of  sale,  and,  if  the  day  is  in  the  middle 
or  latter  part  of  the  week,  to  get  another  insertion  in;  but  these 
are  for  the  purposes  of  desired  publicity,  and  not  necessary  to 
satisfy  the  statute.^ 

6.  Application  to  various  proceedings.] — The  language' of  the 
various  provisions  of  the  New  York  Code  of  Civil  Procedure, 
which  require  publication  of  notices  relating  to  the  future,  are  a^i- 
pended  in  a  note,  so  that  the  reader  may  test  for  himself  the  appli- 
cation of  these  principles.®® 

68  See  YovLTig  v.  Fowler,  73  Hun,  179,  25  N.  Y.  Supp.  875;  Horn  v.  Ind.  Nat. 
Banlc,  125  Ind.  381;  Dexter  v.  Cranston,  41  Mich.  448. 

89  Creditors  and  parties  in  interest. — "  Once  in  each  week  for  six  successive 
weeks."  Notice  to  incumbrancers  of  reference  in  partition.  N.  Y.  Code  Civ. 
Pro.,  §   1562. 

— "  Once  in  each  week  for  at  least  three  successive  weeks,"  and  as  much 
longer  as  the  court  may  direct.  Notice  to  creditors  or  persons  entitled  to 
come  in  and  contribute  to  the  expenses  and  share  the  benefit  of  an  action 
brought  by  another  on  his  own  and  their  behalf.     N.  Y.  Code  Civ.  Pro.,  §  78ti. 

— "  At  least  once  in  each  of  ten  weeks  immediately  preceding  the  day  in 
which  cause  is  to  be  shown."  Order  that  creditors  show  cause  why  insolvent 
should  not  be  discharged  (N.  Y.  Code  Civ.  Pro.,  §  2165),  or  be  exempted  from 
arrest  and  imprisonment.  Id.,  §  2192.  "Six"  weeks  is  substituted  for 
"  teii,"  if  all  creditors  reside  within  100  miles  of  the  place  for  showing  cause. 
Id.,  §  2165. 

— "  Once  in  each  week  for  the  four  weeks  immediately  preceding  the  appli- 
cation." Notice  to  non-resident,  whose  residence  is  unknovsm,  of  an  applica- 
tion for  moneys  in  court  on  partition.     N.  Y.  Code  Civ.  Pro.,  §  1564. 

— "  Once  at  least  in  each  of  the  three  weeks  immediately  preceding  the 
time  fixed  therein  for  showing  cause."  Order  to  show  cause  in  proceeding  for 
voluntary  dissolution  of  corporation.     N.  Y.  Code  Civ.  Pro.,  §  2424. 

— "  At  least  once  in  each  week  for  twelve  successive  weeks  "  before  an  issue 
of  fact  is  brought  to  trial.  Attorney-General's  notice  of  ejectment  by  the 
State.     N.  Y.  Code  Civ.  Pro.,  §  1978. 

Order  that  creditors  of  a  corporation  defendant  exhibit,  and  prove,  etc., 
"within  such  a  reasonable  time,  not  less  than  six  months  from  the  first  publi- 
cation of  notice  of  the  order,  as  the  court  directs."  N.  Y.  Code  Civ.  Pro., 
§  1807. 

Debtors. — "  At  least  once  in  each  of  the  twelve  weeks  immediatly  preceding 
the  day  of  sale."  Notice  of  foreclosure  by  advertisement.  N.  Y.  Code  Civ. 
Pro.,  §  2388. 

Eminent  domain. — "  Once  in  each  week,  for  at  least  three  successive  weeks." 
Sherifi^'s  notice  of  intended  execution  of  writ  to  assess  damages  in  proceedings 
of  eminent  domain  by  the  State.    N.  Y.  Code  Civ.  Pro.,  §  2108. 

— "  At  least  once  in  each  week  for  three  successive  weeks."  Notice  by 
Attorney-General  or  District  Attorney  to  show  cause  why  inquisition  of  dam- 
ages in  proceedings  in  eminent  domain  by  the  State  shxrald  not  be  confirmed. 
N.  Y.  Code  Civ.  Pro.,  §  2112. 
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7.  Immediately.] — Where  the  statute  requires  the  publica- 
tion to  be  for  a  specified  number  of  weeks,  immediately  before 
the  sale,  it  may  perhaps  be  reasonably  construed  in  view  of  the 
fact  that  it  contemplates  weeks  beginning  with  Sunday  and  end- 
ing with  Saturday  to  mean  weeks  immediately  previous  to  the 
week  of  sale,  rather  than  to  require  the  day  of  sale  immediately  to 
follow  the  last  week  of  publication.^" 

A  requirement  of  publication  for  a  specified  period  before  a 
sale  has  usually  been  held,  in  the  case  of  tax  sales  not  to  forbid 
allowing  a  short  time  to  elapse  between  the  last  advertisement  and 
the  sale/^ 

The  practice  in  case  of  sales  is  to  repeat  the  advertisement  on 
the  day  of  sale,  and,  if  that  day  is  in  the  latter  part  of  the  fourth 
week,  to  add  an  intermediate  insertion. 

8.  Notices  relating  to  future  proceedings.] — If  the  notice  is 
an  order  to  show  cause,  summons,  or  anything  intended  to  give 
to  the  reader  warning  of  a  future  act,  another  question  becomes 
material  to  the  rule  of  interpretation,  viz.,  whether  there  is  any 
other  provision  of  the  order  or  statute  which  serves  to  fix  the 
length  of  notice.  Thus,  where'^^  a  notice  is  required  to  be  posted 
forty-two  days  before  sale,  and  a  copy  thereof  to  be  published 
for  six  successive  weeks,  it  has  been  not  unreasonably  held  that 
the  posting  satisfied  the  requirement  of  a  certain  length  of  notice, 

Bales. — "  At  least  once  in  each  of  the  six  weeks  immediately  preceding  the 
sale."  Notice  of  execution  sale  of  real  property.  N.  Y.  Code  Civ.  Pro.,  §  1434. 
And  of  judicial  sale  of  real  property  not  in  a  city.  Id.,  §  1678.  And  of  sale 
of  real  property  of  decedent,  by  order  of  surrogate,  to  pay  debts,  etc.  Id., 
§  2772. 

— "  At  least  twice  in  each  week  for  three  successive  weeks  immediately 
preceding  the  sale."  Judicial  sales  of  city  property.  N.  Y.  Code  Civ.  Pro., 
§  1678. 

Surrogates'  Courts.—"  For  a  specified  time,  which  the  surrogate  deem.i 
reasonable,  not  less  than  once  in  each  of  six  successive  weeks."  Citation  in 
Surrogate's  Court.      N.  Y.  Code  Civ.  Pro.,  §  2524. 

— "  At  least  once  in  each  of  the  four  successive  weeks  immediately  pre- 
ceding the  return  day  thereof."  Citation  in  Surrogate's  Court  to  persons 
entitled  to  share  in  surplus  on  judicial  sale  or  foreclosure.  N.  Y.  Code  Ciy. 
Pro.,  §  2799. 

Summons. — "  Not  less  than  once  a  week  for  six  successive  weeks.''  Service 
of  summons  by  publication  under  N.  Y.  Code  Civ.  Pro.,  §  440.  This  is  fol- 
lowed by  a  provision  that  the  service  is  complete  upon  the  day  of  the  last 
publication.     Id.,  §  441. 

TO  Where  the  direction  was  three  weeks  immediately  previous  to  the  time 
of  .sale,  a  sale  on  the  28th,  after  last  publication  on  the  26th,  was  held  regular. 
Charoberlain  v.  Dempsey,  13  Abb.  Pr.  421,  22  How.  Pr.  356. 

TlColman  v.  Shattuck,  62  N.  Y.  348;  Pennell  v.  Monroe,  30  Ark.  661. 

T2  As  in  case  of  sheriff's  sales  of  land  on  execution,  and  of  judicial  sales  not 
in  titles.      N.  Y.  Code  Civ.  Pro.,  §§  1434,  1678. 
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and  that  a  weekly  publication  of  the  copy,  though  not  also  com- 
mencing on  the  day  when  the  original  was  posted,  was  sufficient 
publication.'^* 

For  reasons  already  stated,  a  requirement  that  notice  shall  be 
given  of  an  act  already  done,  but  not  limiting  or  appointing  a 
time  for  any  future  act,  either  expressly  or  by  implication  of 
law,  is  deemed  satisfied  by  a  literal  compliance,  so  that  a  publi- 
cation for  the  number  of  weeks  specified  is  sufiicient,  although 
the  first  and  last  publications  are  not  that  number  of  weeks 
apartJ* 

9.  Premature  publication.]  — In  notices  for  either  purpose,  the 
requisite  publication  cannot  be  made  out  by  counting  a  day  of 
publication  prior  to  the  earliest  on  which  the  party  had  a  right 
to  proceed.'^^ 

10.  Month.'] —  Month  means  calendar  month  ;^®  not  lunar 
month,  as  at  common  law." 

T3  This  was  the  ground  of  the  ruling  in  Olcott  v.  Robinson,  21  N.  Y.  150. 
That  was  ejectment  by  a  purchaser  at  an  execution  sale.  Notice  of  the  sale 
was  posted  as  required  by  2  E.  S.  368,  §  36,  forty-two  days  previous  to  the 
sale,  and  a  copy  thereof  published  in  six  successive  numbers  of  a  weekly 
newspaper,  although  the  first  publication  was  less  than  six  weeks  prior  to  the 
sale.  Held,  sufficient,  because  the  statute  speaks  of  a  copy  of  the  notice  posted 
to  be  published,  etc.,  thus  showing  that  the  posting  is  to  precede  the  publica- 
tion. Judgment  of  General  Term  reversing  judgment  for  plaintiff  reversed, 
s.  p.,  Wood  V.  Morehouse,  45  N.  Y.  368;  Wood  v.  Terry,  4  Lans.  80,  84. 

WBowen  v.  Argall,  24  Wend.  496,  where  Cowen,  J.,  very  lucidly  explains 
this  rule  without,  however,  distinguishing  the  other  class  of  cases. 

75 Anderson  v.  Coburn,  27  Wis.  558  (holding  sale  void  because  founded 
on  service  by  publication  which  was  void  for  commencing  publication  before 
complaint  was  filed). 

In  Pratt  v.  Tinkcom,  21  Minn.  142,  it  appeared  that  a  mortgage  fell  due 
January  24th;  notice  of  foreclosure  by  sale  on  March  10th  was  published 
for  the  first  time  in  the  edition  of  a  weekly  newspaper  bearing  date  Janu- 
ary 25th,  five-sixths  of  the  copies  of  which  were  actually  published  on  January 
24th.  Held,  that  the  publication  in  the  copies  issued  on  the  24th  was  prema- 
ture and  void,  no  default  having  then  occurred;  that  the  publication  in  the 
copies  issued  on  the  25th  was  not  a  sufficient  publication  in  the  edition  of 
that  date;  that  the  first  legal  publication  of  the  notice  was  that  in  the  next 
following  edition  —  February  1st.     Sale  invalid  for  want  of  six  weeks'  notice. 

76  The  term  "  month  "  in  a  statute,  or  contract,  unless  otherwise  provided  by 
law,  or  by  the  contract,  means  a  calendar  month  and  not  a  lunar  month. 
N.  Y.  Stat.  Constr.  L.  (L.  1892,  chap.  677),  §  2C.  Sprague  v.  Norway,  31 
Cal.  173;  Guaranty  Trust,  etc.,  Co.  v.  Green  Cove,  etc.,  E.  Co.,  139  U.  S.  137, 
35  Law  Ed.  116. 

See  Eyer  v.  Prud.  Ins.  Co.,  185  N.  Y.  6,  as  to  effect  of  the  Stat.  Constr.  Law 
upon  computation  of  months. 

In  Lawlin  v.  Clay,  4  Litt.  (Ky. )  283,  held,  that  where  the  statute  required 
a  publication  (for  unknown  heirs  to  answer)  for  two  months,  an  order  of 
publication  for  eight  weeks  is  insufficient.  It  must  be  for  two  calendar  months. 
Decree  therefore  reversed. 

77Loring  v.  Hailing,  15  Johns.  119. 

23 
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11.  Successive  weeks  or  months  implied.'] — Even  though  the 
statute  or  direction  prescribes  only  a  specified  number  of  weeks 
or  months,  it  is  implied  that  they  are  to  be  successive  or  consecu- 
tive weeks  or  months.'*  The  omission  of  one  cannot  be  made  up 
by  publishing  in  another. 

12.  Weeldy  publishing  implied  rather  than  daily.'] — Under  a 
direction  to  publish  for  a  period  designated  merely  by  months/' 
or  by  weeks,*"  a  weekly  publishing  is  sufficient,  unless  the  con- 
text indicates  otherwise. 

The  fact  that  the  paper  designated  is  a  daily,  does  not  alone 
imply  that  daily  publication  was  intended.*^ 

13.  No  gaps  allowed.]  —  "  Once  in  each  week  "  is  imperative 
and  applies  to  each  of  several  papers.*^    An  omission  is  fatal. *^ 

14.  Variant  days.] — Under  a  direction  to  publish  once  (or 
twice)  in  each  week,  the  publication  need  not  be  on  corresponding 
days  of  the  successive  weeks.** 

78  Delogney  v.  Smith,  3  La.  Rep.  418  (tax  sale).  The  statutes  ia  New  York 
usually  provide  that  the  publication  be  made  in  each  of  the  prescribed  number 
of  weeks.    See  note  69,  supra. 

re  Anon.,  2  Cai.  385. 

80  Wood  ('.  Knapp,  100  N.  Y.  109;  Argall  v.  Bowen,  24  Wend.  496,  562; 
Davis   v.  Huston,   15   Neb.  28. 

Betts  V.  Williamsburgh,  15  Barb.  255  (statute  requiring  publication  of 
street  opening  notice  in  one  or  more  newspapers  "  for  the  space  of  three 
weeks  "  does  not  imply  daily  publication ) . 

In  Secor  v.  Pelham  Manor,  6  App.  Div.  236,  39  N.  Y.  Supp.  994,  the  court 
yield,  construing  a  requirement  of  a  statute  requiring  publication  for  "at 
least  fourteen  days  in  a  newsipaper  published  "  in  a  village  or  town,  that  a 
weekly  publication  was  sufficient. 

81  Dictum  in  Brewer  v.  Springfield,  97  Mass.  152,  that  the  publication  of  a 
notice  of  a  street  improvement  in  a  newspaper  on  Tuesday  and  Saturday  only 
of  each  of  two  successive  weeks,  sufficiently  complies  with  a  statutory  direc- 
tion that  the  same  should  be  published  "  for  two  weeks  successively,"  although 
the  newspaper  was  one  issued  daily  except  Sundays. 

82  Dieckerhoflf  v.  Ahlborn,  2  Abb.  N.  C.  372,  377. 

83  Gray  v.  Journal  of  Finance  Pub.  Co.,  2  Misc.  260,  21  N.  Y.  Supp.  967. 
(Omission  of  publication  during  one  week  held  to  invalidate  the  service  and 
render  the  newspaper  liable  for  the  additional  expense  incurred.)  In  Doheney 
r.  Warden,  75  App.  Div.  47,  77  N.  Y.  Supp.  959,  the  court  held  that  the 
omission  was  fatal,  and  was  in  no  wise  cured  by  an  additional  publication 
during  the  preceding  week. 

Haskell  v.  Bartlett,  34  Cal.  281.  In  this  case,  an  action  for  a  street 
assessment,  the  statute  required  a  notice  of  intention  to  make  such  improve- 
ments to  be  published  daily  (Sundays  excepted),  for  ten  days,  in  the  news- 
])aper  having  the  county  printing.  It  was  only  printed  for  eight  out  of  ten 
consecutive  days,  the  remaining  two  days  not  being  Sundays,  but  days  on 
which  no  issues  were  made  by  the  paper.  Held,  that  the  notice  by  publication 
was  insufficient  and  void.     Judgment  for  plaintiff  reversed  on  this  account. 

8*  Market  Nat.  Bank  r.  Pac.  Nat.  Bank,  89  N.  Y.  397,  11  Abb.  N.  C.  104; 
Stiver's  Appeal,  3  Watts  &  S.  1.54;  Steinle  r.  Bell,  12  Abb.  Pr.   (N.  S.)  171, 


COMMON  FORMS. XIX.     PUBLICATION.  356 

Under  a  direction  to  publish  once  a  week  for  a  specified  num- 
ber of  weeks,  the  first  insertion  may  be  even  on  the  last  day  of 
the  first  of  the  weeks,  and  the  last  insertion  on  the  first  day  of 
the  last  of  the  weeks,  provided  that  the  first  is  the  requisite  num- 
ber of  weeks  before  the  day  fixed.  ^® 

15.  Direction  to  printer.] —  The  validity  of  the  proceeding 
should  be  secured  by  explicit  written  directions  to  the  printer, 
usually  underwritten  at  the  left  hand  of  the  bottom  of  the  copy 
&ent  for  publication,  as,  for  instance,  thus :  "  Publish,  Dec.  31 
(Saturday),  and  twice  a  week  for  three  weeks  thereafter,  on 
Mondays  and  Saturdays,  and  on  Jan.  23,  1905."  The  dates  of 
the  month  may  be  given  instead,  but  so  doing  requires  transla- 
tion by  the  printer  into  his  formula,  involving  an  opportunity  of 
mistake. 

16.  Two  papers.] —  "Where  two  papers  are  designated  it  is 
not  necessary  that  the  days  of  publication  be  identical.*® 

II.     THE  NEWSPAPER. 

17.  Selection  of  paper.] — The  statute  or  rule  generally  re- 
quires publication  in  a  "newspaper,"  and  this  is  understood  to 
mean  a  journal  of  news,  including,  to  some  extent  at  least  cur- 
rent news  or  news  of  the  day.     A  legal  periodical,  in  pamphlet 

Bachelor  v.  Bachelor,  1  Mass.  256  (holding  that  an  order  to  give  notice  of 
application  to  sell  real  estate  by  publishing  in  a  newspaper  three  weeks  suc- 
cessively, is  complied  with  by  publishing  in  such  paper  in  three  successive 
weeks,  although  there  be  not  an  interval  of  a  week  between  either  the  fii-st 
and  second  or  second  and  third  publications).  Eaunn  v.  Leach,  53  Minn.  84, 
54  N.  W.  Rep.  1058. 

Ronkendorf  v.  Taylor,  4  Pet.  349,  361  (holding  Monday  in  one  week  and 
Saturday  in  the  next,  to  be  no  irregularity. —  Tax  sale).  Distinguished  in 
leach  V.  Burr,  188  U.  S.  510,  47  Law  Ed.  567. 

Cass  V.  Bellows,  31  N.  H.  501  (tax  notice  published  Saturday,  Tuesday,  and 
Tuesday). 

Wood  V.  Knapp,  100  N.  Y.  109,  1  Centr.  Rep.  170  (notice  of  tax  sale). 

In  Wilson  v.  Scott,  29  Ohio  St.  636,  under  section  436  of  the  Code,  which 
requires  notice  to  be  published  "  for  at  least  30  days  before  the  sale,"  if  in  <i 
weekly  paper,  "  it  shall  be  sufiacient  to  insert  the  same  in  five  consecutive 
numbers  " —  the  objection  was  that  the  first  number  containing  the  notice  was 
published  a  day  in  advance  of  the  day  of  the  week  on  which  the  publication 
was  usually  made.  Held,  sufficient  publication.  The  provision  that  the  pub- 
lication must  appear  on  the  same  day  in  each  week  is  for  daily  papers. 

85  Herbert  v.  Smith,  6  Lans.  493. 

86  W. 
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form,  cannot  in  any  sense  be  termed  a  newspaper;®^  nor  is  a 
.  daily  legal  journal,  if  confined  exclusively  to  publication  of  legal 
proceedings  and  not  authorized  by  law  to  publish  legal  notices.^ 
The  reason  is  that  in  most  cases  the  justification  of  proceed- 
ing on  service  by  publication  is-  in  the  likelihood  that  a  notice 
in  a  local  journal  of  general  circulation  may  reach  a  nonpro- 
fessional reader;  and  the  selection  of  an  exclusively  professional 
journal,  therefore,  does  not  satisfy  the  object  of  the  law  unless 
it  be  in  a  reasonable  sense  "  a  newspaper."     If,  however,  the 
legal  publication,  though  its  columns  be  devoted  largely  to  legal 
matters  and  court  notices,  receives  advertisements  of  a  general 
character  not  confined  to  one  calling,  and  also  publishes  news 
and  information  of  a  general  secular  character,  it  is  held  to  be 
a  newspaper  within  the  meaning  of  the  statutes.^    Where  the 
notice  is  required  by  the  contract  of  the  parties,  as  in  the  case 
of  the  foreclosure  of  a  mortgage  or  trust  deed,  there  may  be  less 
objection  to  the  selection  of  a  professional  journal.     In  any  case, 
if  two  papers   are  designated,  there  is  great  advantage  in  the 
uniform  designation  of  a  professional  journal  as  one  of  them, 
because  it  soon  becomes  generally  known  that  in  its  files  are  to 
be  found  every  legal  notice  published.     Where  a  statute  sanctions 
publication  of  legal  notices  in  a  professional  journal,  a  general 
tiirection  that  the  notice  be  published  in  some  newspaper  is  satis- 

8»Beecher  v.  Stevens,  25  Minn.  146  (summons  served  by  publication  in  the 
"'Northwestern  Reporter"),  under  the  Gen.  Stat.,  chap.  65,  §  13,  which  re- 
quired publication  to  be  "  made  in  a  newspaper  published  in  the  county  where 
the  action  is  brought,"  etc.  Judgment  thereon  was  reversed  because  that 
publication  is  not  a  newspaper  within  the  meaning  of  the.  statute.  It  is 
"  devoted  specially  to  the  interests  of  the  legal  profession,"  and  differs  materi- 
ally in  its  contents  from  what  are  commonly  known  as  "  newspapers." 

SSBergner  v.  Bergner  (Ohio,  1886),  N.  Y.  Daily  Eeg.,  Oct.  12,  1886,  where 
service  of  suipmons  by  publication  in  the  "  Daily  Court  Eecord,"  under  a 
requirement  to  publish  in  "  a  newspaper,"  was  held  null,  because  the  matter 
contained  in  it  was  of  a  special  and  peculiar  character  —  publication  of  court 
proceedings,  etc. —  while  a  newspaper  is  a  publication  which  usually  contains, 
among  other  things,  what  is  called  the  general  news,  the  current  news,  or  the 
news  of  the  day;  and  nothing  which  does  not  usually  contain  such  news,  and 
is  not  intended  and  designed  for  general  circulation,  is  a  newspaper. 

s.  P.,  Re  Application  for  Charter,  11  Phila.  200. 

In  Kellogg  V.  Carrico,  47  Myj.  157,  where  the  "St.  Louis  County  Legal 
Kecord  and  Advertiser  "  was  held  to  be  a  proper  paper  in  which  to  advertise 
a  notice  xmder  a  deed  of  trust,  which  required  "  thirty  days'  public  notice '; 
to  be  given  before  sale.  The  court  say:  "A  paper  devoted  to  the  gathering 
up  and  dissemination  of  legal  news  among  its  readers  is,  or  at  least  may  be, 
a  newspaper."     (Followed  in  Benkendorf  v.  Vincenz,  52  Mo.  441.) 

ssRailton  r.  Lander,  26  111.  App.  655,  aflF'd,  126  111.  219;  Maas  v.  Hess, 
41  111.  App.  282;  Lynch  v.  Durfee,  24  L.  E.  A.  793,  101  Mich.  171. 
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fied   by    a    publication   in   it,    notwithstanding   its    professional 
character.^'* 

A  religious  weekly  paper  is  generally  held  to  be  a  newspaper  ;®^ 
also  a  mercantile  review  of  general  circulation  among  professional 
and  business  men.®^ 

18.  —  language.] —  It  is  a  general  rule  that  all  legal  proceed- 
ings are  to  be  in  the  English  language,  and  publication  in  a  news- 
paper printed  in  a  foreign  language  does  not  satisfy  an  unquali- 
fied direction  of  publication  in  a  newspaper.®* 

90 Kerr  v.  Hitt,  75  111.  51  (under  statute  "to  remedy  the  evils  consequent 
upon  the  destruction  of  public  records  by  fire  or  otherwise,"  which  requires 
notice  by  publication  in  some  "newspaper,"  etc.)  Eeld,  that  publication  in 
the  "Chicago  Legal  News,"  "a  journal  of  legal  intelligence,  containing  de- 
cisions of  courts,  legal  information  and  general  news,"  was  sufficient,  on  the 
grounds  that  by  statute  [R.  S.,  1874,  p.  723,  §  5]  legal  notices  may  be  pub- 
lished in  a  secular  newspaper  of  general  circulation,  or  some  paper  specially 
authorized  by  law;  and  this  journal,  though  specially  devoted  to  legal  in- 
telligence, contains  also  information  of  general  interest.  It  circulates  among 
lawyers,  real  estate  and  business  men,  contains  information  about  sales  ot 
real  estate,  advertisement  of  sales  under  trust  deeds,  executions,  decrees, 
etc.,  and  notices  of  legal  transactions.  And  it  is  published  by  a  corporation 
whose  charter  provides  "  any  notice  or  advertisement  required  by  law  or  the 
order  of  any  court  to  be  published  in  any  newspaper  shall  be  as  good  and 
valid  if  published  in  the  "  Chicago  Legal  News,"  as  in  any  newspaper."  And 
if  notices  so  published  should  now  be  declared  illegal,  the  title  to  real  prop- 
erty of  immense  value  would  be  unsettled). 

SlHermandez  v.  Drake,  81  111.  34;  Hull  v.  King,  38  Minn.  349. 

92  Williams  v.  Colwell,  14  App.  Div.  26,  43  N.  Y.  Supp.  1167,  4  Ann.  Cas.  96. 

63  Cincinnati  v.  Bickett,  26  Ohio  St.  49.  Here  an  advertisement  for  bidders 
for  a,  municipal  contract,  under  a  statute  requiring  advertisement  in  a  news- 
paper, and  two,  if  there  be  so  many,  was  published  in  one  printed  in  the 
English  and  another  printed  in  German.  The  court  say  that  the  safer  and 
better  rule  is,  that  where  a  statute  requires  a  publication  to  be  made  in  a 
newspaper,  a  paper  published  in  the  English  language  is  to  be  intended,  unless 
the  contrary  is  expressed  or  indicated.  But  the  case  was  decided  on  another 
ground. 

In  Wilder  v.  City  of  Cincinnati,  26  Ohio  St.  284,  however,  the  court  treated 
such  publication  as  an  irregularity  which  made  the  advertisement  defective, 
s.  p.,  Chicago  V.  McCoy,  136  111.  344;  Graham  v.  King,  50  Mo.  22. 

In  Wakeley  v.  Nicholas,  16  Wise.  588,  the  curious  result  was  reached  of 
sustaining  a  notice  printed  in  English  in  a  newspaper,  the  rest  of  which  was 
printed  in  German,  on  the  ground  that  the  statute  (R.  S.,  chap.  124,  §  10), 
required  publication  in  a  newspaper  "  to  be  designated  as  most  likely  to  give 
notice  to  the  person  to  he  served,"  and  if  the  judge  granting  the  order,  in 
the  exercise  of  the  discretion  vested  in  him  by  it,  directed  publication  in  a 
German  instead  of  an  English  newspaper,  there  could  be  no  legal  objection 
to  it.  Citing  Kellogg  v.  City  of  Oshkosh,  14  Wise.  623,  where  it  was  held 
doubtingly  that  a  municipal  corporation  could  adopt  a  German  paper  as  the 
•official  paper  of  the  city,  and  that  an  assessment  no.tice  published  therein  was 
valid,  provided  it  was  printed  in  the  English  language. 

Such  a  conclusion,  though  it  may  be  thought  to  be  justified  as  a  literal 
observance  of  the  statutes,  is  a  gross  perversion  of  the  principles  on  which 
service  by  publication  in  legal  proceedings  should  be  controlled  and  sustained. 
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19.  —  "place  of  publication.']^* —  By  the  ISTew  York  statute, 
"  where  a  notice  or  other  proceeding  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may 
be  made  in  a  newspaper  of  an  adjoining  county,  except  where 
special  provision  is  otherwise  made  by  law."  ^^ 

If  each  newspaper  in  the  locality  in  which  publication  is  di- 
rected, refuses  to  publish  for  the  fees  prescribed  by  law,  publica- 
tion may  be  made  in  such  newspaper  published  elsewhere  as  may 
be  designated  by  the  court  or  a  judge  thereof.^* 

20.  Sunday  paper.] — The  service  of  civil  process  upon  Sun- 
day being  forbidden,  and  the  service  of  legal  notices  on  a  Sunday 
ineffectual,  publication  on  Sunday  is  futile.^'^ 

A  direction  for  publication  for  each  day  for  a  week,  does  not 
require  publication  on  Sunday.^* 

94A  paper  is  published  in  the  county  where  it  is  issued,  although  part  of  it 
is  printed  in  another  state.  Palmer  v.  MeCormick,  30  Fed.  Eep.  82;  Hart  v. 
Smith,  44  Wise.  213. 

95  N.  Y.  Code  Civ.  Pro.,  §  826. 

96  N.  Y.  Executive  Law  (L.  1892,  chap.  683),  §  74,  as  amended  by  L.  1893, 
chap.  248. 

97  Shaw  V.  Williams,  87  Ind.  158.  This  was  a  complaint  to  enjoin  sale  of 
land  on  execution  on  the  ground  that  the  advertisement  thereof  was  published 
in  a  Sunday  newspaper.  Held,  that  such  a  publication  came  within  the  pro- 
hibition of  R.  S.,  1881,  §  2000,  as  an  act  forbidden  to  be  done  on  Sunday. 
Injunction  should  have  been  granted. 

The  fact  that  the  last  publication  fell  on  Sunday  was  held  not  to  invalidate, 
where  it  appeared  that  by  statute,  Sunday  was  regarded  as  the  time  between 
sunrise  and  midnight  of  that  day,  and  there  was  no  proof  that  the  paper  was 
actually  published  after  sunrise.  Harrison  v.  Wallis,  44  Misc.  492,  90  N.  Y. 
Supp.  44. 

Cleland  v.  Tavernier,  11  Minn.  194,  holding  that  a  first  publication  on 
Sunday  was  void,  but  as  there  were  sufficient  other  publications  to  render  it 
unnecessary  to  count  that,  the  service  was  good.  Following  Shaw  v.  Williams, 
87  Ind.  158 ;  Scammon  v.  City  of  Chicago,  40  111.  146. 

In  Ohio,  where  the  service  of  process  on  Sunday  is  valid,  the  contrary  is 
held.  Hastings  v.  Columbus,  13  Wkly.  L.  Bui.  201  (advertisement  of  local 
improvement ) . 

And  so  in  California,  under  Code  Civ.  Pro.,  §  134,  forbidding  the  transac- 
tion of  "  judicial  business  "  on  Sundays  or  holidays,  the  ministerial  act  of 
publication  of  process  is  not  forbidden.  Heisen  v.  Smith,  138  Cal.  216,  71 
Pae.  Eep.  180. 

One  publication  on  a  holiday  does  not  invalidate  the  series.  Malmgren  v. 
Phinney,  50  Minn.  457,  18  L.  H,.  A.  753,  52  N.  W.  Rep.  915. 

98  Matter  of  Excelsior  Fire  Ins.  Co.  16  Abb.  Pr.  8.  So  held,  assigning  as  » 
reason  that  by  the  law  at  that  time  the  contract  for  publication  of  a  paper  on 
Sunday  was  illegal,   (since  changed  by  statute). 

In  Scammon  v.  City  of  Chicago,  40  111.  146,  it  was  held  that  when  the  law 
requires  a  notice  to  be  published  in  the  corporation  newspaper,  its  publics- 
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21.  state  paper.] —  Certain  notices,  in  the  State  of  New  York, 
were,  for  many  years,  required  to  be  published  in  the  "  State 
paper,"  or  a  paper  to  be  designated  annually  by  the  Secretary 
of  State,  Comptroller,  and  Treasurer  f^  this  requirement  has  been 
abolished  and  in  lieu  thereof  the  publication  must  be  made  in  a 
newspaper  published  in  the  county  where  the  action  is  triable  and 
designated  by  the  court  or  judge. -^ 

III.     ORDER  TO  PUBLISH. 

22.  The  order  for  publication.] —  The  order  should  be  made 
by  the  court,  unless  the  statute  authorizes  it  to  be  made  by  a 
judge.^  It  should  designate  the  paper,^  not  leaving  it  to  the  party 
to  do  so.  Care  should  be  taken  to  designate  the  newspaper  accu- 
rately, as  serious  questions  have  sometimes  arisen  from  using 
abbreviated  or  short  names.* 

23.  The  direction.] — In  drawing  such  an  order  it  is  desir- 
able to  be  explicit;  and  the  simplest  direction  for  this  purpose, 
where  the  statute  does  not  prescribe  its  terms,  is  that  the  notice 
shall  be  published  a  specified  number  of  days  in  each  of  a  speci- 
fied number  of  weeks  immediately  preceding  the  week  in  which 
the  day  fixed  occurs,  such  day  tO'  be  at  least  a  specified  number 
of  days  after  the  day  of  first  publication,  exclusive  of  that  day. 

This  conforms  to  general  principles,  and  precludes  annoying 
questions  of  regularity. 

tion  must  appear  in  that  particular  paper.  And  when  the  paper  so  selected 
is  a  daily,  and  its  proprietors  also  publish  a,  Sunday  paper  oi  the  same  name, 
but  which  is  not  regarded  as  belonging  to  the  regular  daily  issue,  and  de- 
livered to  its  subscribers,  but  sold  only  to  newsdealers  and  newsboys,  such 
paper  is  a  different  and  distinct  one  from  the  corporation  paper,  and  such 
notice  cannot  be  legally  published  in  such  paper.  Judgment  in  favor  of  the 
city,  in  an  action  for  special  assessment,  reversed. 

99  L.  1854,  chap.  197;  L.  1885,  p.  459,  chap.  262. 

1  Executive  Law  ^L.  1892,  chap.  683),  §  74,  as  amended  by  L.  1893, 
ehap.  248.     This  supersedes  §§  3293,  3294,  of  the  Code  Civ.  Pro. 

2As  in  the  ease  of  service  of  summons  by  publication,  which,  under  the 
New  York  statute,  must  be  made  by  a  judge,  and  cannot  be  made  by  the  court. 
See,  in  all  cases,  the  particular  statute  under  which  the  order  is  made.  The 
statute  often  permits  the  order  to  be  made,  either  by  the  court  or  judge. 

SDiefendorff  v.  Heath,  6  Chan.  Sent.  32  (order  for  publication  to  serve  non- 
resident defendant).     The  statutes  generally  will  be  found  to  so  provide. 

4  In  Waters  v.  Waters,  7  Misc.  519,  27  N.  Y.  Supp.  1004,  the  order  directed 
publication  in  the  "  Daily  Transcript,"  while  publication  was  made  in  the 
"  Buffalo  Daily  Transcript ;  "  held,  sufficient,  it  being  established  that  there 
was  no  other  paper  of  a  similar  name  published  in  the  city.  See  also  Soule 
■V.  Chase,  1  Abb.  Pr.    (N.  S.)  48. 

Publication  in  a  different  paper  than  the  one  designated  is  ineffectual. 
Brisbane  v.  Peabody,  3  How.  Pr.  109;  Otis  v.  Epperson,  88  Mo.  131. 
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IV.     THE  PUBLICATION. 

24.  Contents  of  notice  published.'] —  The  same  rules  which 
apply  to  errors  and  mistakes  in  papers  personally  served  apply 
to  the  like  papers  served  by  publication.® 

25.  Changes  or  amendments  pending  publication^] —  If  a 
postponement  of  the  day  of  sale,  return  day  or  other  day  fixed 
by  the  published  notice,  is  determined  on,  pending  the  publica- 
tion, the  only  proper  course  is  either  to  abandon  the  publication 
commenced,  and  begin  a  fresh  advertisement,  having  the  full 
lime  to  run,  or  to  continue  the  publication  unaltered  until  the 
day  originally  fixed  for  sale  or  return,  and  on  that  day,  and  at 
the  proper  place,  take  a  formal  adjournment  to  the  substituted 
day,  and  then,  in  case  of  sales  and  the  like,  continue  the  adver- 
tisement with  a  notice  of  the  adjournment  appended.  If  a  partly 
completed  series  of  insertions  of  a  publication  is  altered  by  sub- 
stituting a  different  return  day,  the  period  before  and  the  period 
after  the  alteration  cannot  be  counted  together  to  make  the  neces- 
sary time.® 

With  the  notice  of  adjournment  of  a  sale,  and  referred  to  in 
il,  should  be  published  the  original  notice  in  full.''^ 

26.  — •  edition.] — The  mere  fact  that  after  publication  in  the 
main  edition  of  the  paper  sufficient  to  satisfy  the  statute,  an  even- 

BVan  Wyck  v.  Hardy,  4  Abb.  Ct.  App.  Dec.  496,  39  How.  Pr.  392;  Kendall 
V.  Washburn,  14  How.  Pr.  380. 

Drew  V.  Dequindre,  2  Doug.  (Mich.)  93,  where  a  notice  was  dated  in 
November,  and  returnable  on  a  day  in  November  "next  "  instead  of  "inst.;' 
error  disregarded  because  the  party  could  not  have  been  misled,  as  the  notice 
stated  when  the  writ  was  issued,  and  the  legal  return  day  was  in  November 
inst.  (Compare  Mickel  v.  Hieka,  19  Kans.  578,  holding  notice  for  this  term 
void  where  it  should  have  been  for  next  term;  and  Fitch  v.  Pinckard,  5  111.  69, 
holding  tax  sale  notice  published  in  1837,  and  dated  1836,  not  explainable, 
by  parol,  as  the  notice  of  1837.) 

Wescott  V.  Archer,  12  Neb.  345.  Notice  held  defective  in  not  being  in- 
telligible, many  of  the  words  being  but  little  better  than  blanks. 

For  cases  of  misnomer,  see  Colton  v.  Rupert,  60  Mich.  318,  27  N.  W.  Eep, 
520;  Buchanan  v.  Roy,  2  Ohio  St.  251;  Morgan  v.  Woods,  33  Ind.  23;  Lawver 
V.  Langhans,  85  111.  138;  Magoffin  v.  Mandaville,  28  Miss.  354;  Fanning  v. 
Krapfl,  61  Iowa,  417;  s.  c,  14  N.  W.  Rep.  727;  Scorpion  S.  M.  Co.  v.  Marsano, 
10  Nev.  370. 

6  This  much  is  clear  on  general  principles.  In  Scales  v.  Alvis,  12  Ala.  617, 
where  an  advertisement  of  property,  first  published  on  January  4th,  to  be  sold 
for  taxes  on  first  Monday  of  February,  was  changed  after  first  publication  to 
the  first  Monday  in  April,  held  that  the  first  advertisement  could  not  be 
counted  to  make  up  the  necessary  ninety  days. 

7  Sanborn  v.  Potter,  35  Minn.  449,  29  N.  W.  Rep.  64  (advertisement  of 
notice  of  sale  in  foreclosure  by  advertisement). 
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ing  edition  was  issued  which  did  not  contain  the  advertisement, 
does  not  vitiate  the  publication;*  but  where  the  direction  was  to 
publish  in  a  "  city  paper,"  and  the  publication  was  for  the  most 
part  in  the  morning  edition  circulated  in  both  city  and  country, 
publication  on  certain  days  only  in  an  evening  edition,  which 
circulated  only  in  the  country,  was  held  not  sufficient,  and  there- 
fore judgment  was  reversed.* 

27. —  supplement. 2 — Publication  is  not  vitiated  by  the  fact 
that  it  was  in  a  part  of  the  paper  entitled  a  supplement,  if  such 
part  was  circulated  with,  and  as  extensively  as  the  main  sheet.*" 

V.     PROOF  OF  PUBLICATION. 

28.  Statutory  proof.'] — A  distinction  is  to  be  observed  be- 
tAveen  statutes  which  prescribe  the  only  mode  of  proof  of  service, 
or  how  proof  "  must  be  made,"  **  and  those  which  provide  how 
it  may  be  made,  or  what  shall  be  sufficient  evidence.  Under 
statutes  of  the  latter  character  any  other  competent  evidence  of 
the  fact  will  serve. ^^ 

29.  Who  may  make  affidavit.'] — Under  a  statute  authorizing 
pi  oof  of  publication  to  be  made  by  the  printer,  publisher,  fore- 
man, or  principal  clerk,  the  affidavit  must  contain  an  allegation 
that  the  deponent  was  one  of  these.*^ 

An  affidavit  by  one  standing  in  substantially  the  same  relation 
as  designated  by  the  terms  used  in  the  statute  is  sufficient,**  but 


'8 Guest  V.  City  of  Brooklyn,  9  Hun,  198  (notice  of  sale  for  assessment). 

In  Everson  v.  Johnson,  22  Hun,  115,  the  court  held  that  publication  in 
a  limited  2  o'clock  edition  of  the  Brooklyn  Eagle,  was  sufficient,  although 
the  notice  was  not  published  in  the  3  and  4  o'clock  editions  of  more  general 
circulation.  But  the  decision  is  of  doubtful  propriety,  and  publication  should 
always  be  made  in  all  the  editions. 

9  Haskell  v.  Bartlett,  34  Cal.  281. 

10 Zahradnicek  v.  Selby,  15  Neb.  579,  19  Northwest.  Rep.  645  (tax  sale); 
approving  Hamilton  Co.  v.  Bailey,  12  Neb.  57. 

11  As  in  the  case  of  service  of  summons  by  publication  under  the  New  York 
statute.     (Code  Civ.  Pro.,  §  444.) 

i2Claybrook  v.  Wade,  7  Cold.  (Tenn.)  555;  Barnett  v.  Wolf,  70  111.  76; 
Colton  V.  Rupert,  60  Mich.  318,  27  N.  W.  Rep.  520. 

lasteinbach  v.  Leese,  27  Cal.  295;  Baker  v.  York,  65  Ark.  142;  Gillet  t- 
Needham,  37  Mich.  143;  Odell  v.  Campbell,  9  Oreg.  298;  Hill  v.  Hoover, 
5  Wis.  354. 

See  also  page  14  of  this  volume,  note  51,  as  to  the  effect  of  a  mere  recital  or 
designation  of  deponent  in  the  affidavit. 

i*An  affidavit  by  a  person  describing  himself  as  the  manager  of  a  newspaper 
is  sufficient,  though  the  statute  (Code,  §  444)  required  proof  by  the  "printer, 
publisher,  foreman  or  principal  clerk."  Waters  v.  Waters,  7  Misc.  519,  27 
N.  Y.  Supp.  1004. 


362  ABBOTT  S    PEACTICE    AND    FOEJdS. 

a  departure  in  this  respect  is  to  be  avoided  as  dangerons  to  the 
effect  of  the  publication.^^ 

Should  an  affidavit  be  refused,  the  deposition  of  the  publisher 
may  be  taien  in  lieu  thereof,  under  New  Tork  statut-e.''^ 

30.  —  certificate.] — The  same  principles  apply  to  statutes  in 
existence  in  some  of  the  States  authorizing  a  court  to  act  upon 
the  certificate  of  the  printer,  publisher,  etc.,  in  lieu  of  an  affidavit.'^ 

Such  a  certificate,  however,  if  made  by  a  firm,  may  be  signed 
in    the   firm   name  without  giving  the  individual   or   christian 


31.  Contents  of  affidavit  or  certificate.^^'] —  The  proof  must  be 
direct  to  the  fact  of  publication^"  in  the  identical  paper  desig- 
nated,^ and  at  times  which  show  that  the  requirements  of  the 
statute  or  order  have  been  satisfied. 

"  Editor  "  13  included  -within  the  meaning  of  the  word  "  printer "  in  a 
statute  which  does  not  also  name  "  publisher."    Pennoyer  v.  Jtfeflf,  95  U.  S.  714. 

Bunce  v.  Reed,  16  Barb.  347,  where  it  was  held  that  the  publisher  of  the 
newspaper  may  make  the  affidavit  of  publication  required  by  L.  1844,  to  be 
made  by  the  "  printer,  or  his  foreman,  or  principal  clerk." 

Followed  in  Sharp  v.  Daugney,  33  Cal.  505. 

In  Gray  v.  Palmer,  9  Cal.  616-637,  an  affidavit  of  publication  was  made 
by  a  "  clerk  in  the  office  of  the  Placer  Times  and  Transcript,"  the  statute 
requiring  one  by  the  principal  clerk;  held,  that  as  it  was  clear  from  the 
affidavit  that  there  was  but  one  clerk  in  the  office,  his  affidavit  was  sufficient; 
"  for  he  could  not  appropriately  describe  himself  as  principal  clerk." 

15  In  Lawrence  v.  State,  30  Ark.  719,  it  was  held  that  an  affidavit  by  a 
secretary,  instead  of  the  editor  or  publisher  of  the  paper,  was  insufficient  to 
sustain  service  of  a  "  warning  order  "  that  seems  to  have  been  in  the  nature 
of  an  original  process  in  a  special  proceeding. 

16  See  Eberle  v.  Krebs,  50  App.  Div.  450,  64  N.  Y.  Supp.  246. 

IT  Haywood  v.  Collins,  60  111.  328;  Haywood  v.  MeCrory,  33  id.,  459  (requir- 
ing the  certificate  to  show  that  the  maker  was  such  a  person). 
iSReid  V.  Morton,  119  111.  118,  6  N.  E.  Rep.  414. 

19  Where,  after  entry  of  judgment,  it  was  challenged  for  insufficiency  of  the 
affidavit,  the  court  considered  that  it  could  examine  copies  of  the  new-spapers 
and  also  receive  furthei^  evidence  from  the  publisher.  Robinson  v.  Hall,  33 
Kan.  139,  5  Pac.  Rep.  763.  The  papers  themselves  containing  the  notice  are 
competent  evidence.    Colton  v.  Rupert,  60  Mich.  318,  27  N.  W.  Eep.  520. 

20  A  certificate  by  an  officer  whose  certificate  of  publication  was  by  statute 
made  evidence,  saying  "  the  notice  was  copied  from  "  the  paper  designated, 
held  not  sufficient  in  Blake  v.  Dennett,  49  Me.  102. 

21  Brisbane  v.  Peabody,  3  How.  Pr.  109. 

In  Bailey  v.  Myriek,  50  Me.  171,  181,  it  was  said  that  the  omission  of  the 
word  "  public  "  before  "  newspaper,"  in  an  officer's  return  of  a  sale,  was  not 
fatal,  although  the  statute  requirement  was  publication  in  a  "  public  news- 
paper." 

In  Soule  r.  Chase,  1  Abb.  Pr.  (N.  S.)  48,  it  was  held  that  proof  that  a 
notice  to  creditors  to  show  cause  in  insolvency  proceedings  was  published  in 
the  N.  Y.  Day  Book  is  sufficient  to  show  compliance  with  an  order  of  court 
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The  better  opinion  is  that  an  affidavit  in  the  words  of  the 
vBkatiite  or  order  is  not  sufficient  if  the  object  of  the  affidavit. is 
.to  present  to  tho  court  and  put  upon  record  proof :  that  acts  have 
-foeen  done  which  satisfy  the  requirements.^^  To  do  this,  the 
.affidavit,  certificate,  or  return  should  at  least  indicate  the  weeks 
ia  which  the  notice  was  published,  and  the  first  day  of  pub- 
.lication.^ 

It  is  not  enough  to  state  publication  for  the  requisite  num- 
ber of  days,  mentioning  the  dates  of  the  first  and  last  days 
respectively,  for  this  does  not  show  publication  in  each  of  the 
successive  weeks.^*  ISTor  is  it  enough  to  state  that  it  was  made 
for  a  period  consisting  of  the  requisite  number  of  consecutive 
days  instead  of  saying  for  a  specified  number  of  consecutive 
vreeks.^^  Nor  does  a  statement  that  the  notice  had  been  pub- 
.lished  for  a  specified  number  of  weeks  consecutively  "  between  " 
specified  days,  satisfy  a  requirement  of  a  publication  for  that  num- 
:feer  of  weeks,  beginning  and  ending  on  those  days.^® 

In  specifying  the  days,  the  year  as  well  as  the  months  should 
•-lie  s.tated.^^ 

■Where  the  direction  was  simply  to  publish  in  a  newspaper, 
proof  of  publication  in  the  "  Peoria  Democratic  Press,"  without 

"  that  it  be  published  in  the  newspaper  published  in  the  city  of  New  York, 
■entitled  '  The  Evening  Day  Book,'  "  in  the  absence  of  any  evidence  of  the  exist- 
,cnca  of  two  papers  with  the  title  of  Day  Book.  s.  p.,  Waters  v.  Waters,  7 
Misc.  519,  27  N.  Y.  Supp.  1004. 

22  Such'  an  affidavit  in  the  words  of  the  statute  was  however  sustained  ,in 
SSexton  v.  Ehames,  13  Wise.  99,  against  collateral  attack  after  judgment. 

23  Johnson  V.  Robertson,  31  Md.  476;  Oswald  v.  Kampmann  {V.  S.  Cire.  Ct., 
W.  D.  Texas,  1886),  28  Fed.  Rep.  36,  concedes  this  rule,  though  holding  the 
objection  not  available  in  a  collateral  proceeding. 

24  Lawrence  v.  State,  30  Ark.  719;  Anon.,  1  Wend.  90;  Godfrey  v.  Valentine, 
39  Minn.  336,  40  N.  W.  Rep.  163;  Frisk  v.  Eeigelman,  75  Wise.  499,  43  N.  W. 
Eep.  1117,  17  Am.  St.  Rep.  198. 

25  Jenkins  v.  Jenkins,  16  Ala.  693. 

26-Kellogg  V.  McLaughlin,  8  Ohio,  114;  Bunce  v.  Reed,  16  Barb.  347. 
Contra  in  Swayze  v.  Doe,  21  Miss.  317,  however,  where  a -general  statement 
■cf  publication  in  the  terms  of  the  statute  was  held  sufficient  against  collateral 
attack  after  judgment,  notwithstanding  it  was  followed  by  particulars  a?- 
cording- to  which  it  would  appear  that  the  statute  had  not  been  complied  with. 
These  particulars  -  the  court  held  might  be  rejected  as  surplusage,  but  upon 
the  now  generally  received  doctrine  of  the  effect  of  recitals,  etc.,  this  case  is 
•■of  doubtful  authority. 

.  27  In  King  v.  Harrington,  14  Mich.  532,  which  was  ejectment  turning  on  a 
.title  ;  acquired  under  an  attachment  sale,  the  affidavit  of  publication  in  the 
■attachment  ease  stated  publication  for  six  successive  weeks  "  preceding  tne 
said  23d  day  of  September,"  and  the.  notice  itself  was  not  dated.  Held,  that 
the  proof  did  not  show  that  the  notice  or  publication  conformed  to  the  statute, 
as  there  were  no  dates  showing  when  the  notice  was  given.  .  Judgment ,  re- 
-  versed  on  this  ground. 
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gtatiDg  that  that  was  a  newspaper,  was  held  sufficient  in  a  col- 
lateral proceeding  questioning  the  title.^*  But  where  the  statute 
required  publication  in  a  newspaper  of  general  circulation  in  the 
county,  the  affidavit  is  defective  unless  it  shows  the  fact  of  cir- 
culation.^^ 

32.  — ■  form.] — An  affidavit  referring  to  the  order  is  not  de- 
fective for  want  of  a  title,  if  the  order  be  entitled.  And  an 
affidavit  annexed  to  a  copy  of  the  notice  and  stating  that  the 
"  foregoing  was  published,"  sufficiently  refers  to  the  preceding 
notice.^" 

33.  Amending  proof  of  publication.] — The  rules  restricting 
amendment  of  an  affidavit  made  to  procure  an  order  to  serve  by 
publication,  do  not  apply  against  amending  the  affidavit  made 
to  prove  the  fact  of  publication  where  this  latter  does  not  confer 
jurisdiction,  but  simply  perfects  the  proof  of  a  jurisdiction  which 
had  been  already  acquired.^^ 

Such  an  amendment  extends  no  further  than  to  make  the 
record  speak  the  truth  as  to  the  acts  that  were  done  in  perfecting 
jurisdiction.®^ 

34.  Collateral  attack.] — In  what  has  here  been  said  respecting 
the  proper  procedure,  it  is  not  to  be  understood  as  implied  that  a 
deviation  is  always  fatal  to  the  result,  for  in  many  cases  if  the 
defect  is  not  jurisdictional  it  may  be  cured  by  a  recital  in  the 
judgment  or  final  order,  so  far  at  least  as  to  sustain  the  proceed- 
ing against  attack  in  any  fresh  proceeding,  and  to  confine  the 
objector  to  seeking  a  remedy,  if  any,  by  motion  in  the  original 
cause. ®^ 

28  Jackson  v.  Cummings,  15  III.  449. 

29  Spalding  v.  Fahrney,  108  111.  App.  602. 

30  Jackson  v.  Cummings,  supra  ( notice  of  publication  for  taxes ) . 

31  Foreman  v.  Carter,  9  Kans.  674;  Johnson  v.  Eobertson,  31  Md.  476; 
Weaver  v.  Roberts,  84  No.  Car.  493 ;  Boham  v.  Stewart  Bros.  &  Co.,  109  La. 
999. 

32  s.  P.,  Williams  v.  Stevenson,  103  Ind.  243;  S.  c,  2  N.  E.  Eep.  728  (affixing 
jurat  nunc  pro  tunc  to  affidavit  of  posting  the  notice).  Challiss  v.  Headley, 
9  Kans.  684  (holding  it  error  to  refuse  to  allow  proof  of  publication  with  the 
wrong  notice  attached  to  it,  to  be  amended  by  filing  the  proper  notice  with 
proof  of  its  publication,  in  support  of  the  judgment). 

33  In  Beattie  v.  Wilkinson,  36  Fed.  Eep.  646,  such  recitals  in  a  judgment 
were  held  presumptive  evidence  of  compliance  with  statutory  requirements,  the 
papers  themselves  being  lost  from  the  court  files. 
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FORM  No.  215. 
AfSdavit  of  publication. — Common  form. 
[Tiile  of  court  and  cause.Y* 
[Venue.'] 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  printer  [or,  the  pub- 
lisher, or  the  foreman,  or,  the  principal  clerk,  or  otherwise  desig- 
nate in  conformity,  with  statutory  requirements,  or  court  deci- 
sions]^^ of  [The  New  York  Law  Journal]^®  a  newspaper  [printed 
and]  published  in  the  [city  of  ,  in  the]  county  and  State 

of  ,  [and  of  general  circulation  within  the  said  county]  .'^ 

That  the  annexed  notice  was  duly  published  in  said  newspaper^* 
[once  in  each  week  for  six  successive  weeks]  ^^  commencing  on 
the  day  of  ,  19     ,   [and  was  also  published  on  the 

day  of  ,  19     . 

[Jurat.]  [Signature.] 


3*  Unnecessary  when  the  affidavit 
is  attached  to  other  papers  entitled 
in  the  cause,  or  when  the  copy  of  the 
published  notice  shows  the  action  or 
proceeding  in  which  the  affidavit  is 
made.  See  paragraph  32  of  this 
article. 

35  See  paragraph  29  of  this  article. 

38  See  paragraph  31,  id.  Follow 
nome  of  paper  as  it  is  inserted  in 
the  order   of   publication. 

37  This  latter  clause  held  necessary 
under  a  statute  requiring  publication 
in  a  newspaper  of  general  circulation 
in  the  county.  Spalding  v.  Fahr- 
ley,  108  111.  App.  602;  Gallagher  v. 
Johnson,  65  Ark.  90. 

38 /d. 


89  The  usual  practice  has  been  to 
publish  the  notice  seven  times  under 
the  requirement  of  once  a  week  for 
six  weeks  (see  Young  v.  Fowler,  73 
Hun,  179,  25  N.  Y.  Supp.  875),  ana 
to  insert  the  words  "  seven  times " 
after  the  word  "  weeks."  See  Hatfield 
V.  Malcolm,  71  Hun,  51,  24  N.  Y. 
Supp.  596,  23  Civ.  Pro.  197. 

An  affidavit  of  publication  for  "  six 
successive  weeks  "  does  not  show  pub- 
lication once  in  each  of  these  weeks. 
Godfrey  v.  Valentine.  39  Minn.  336, 
40  N.  W.  Rep.  163;  Frisk  v.  Reigel- 
Man,  75  Wise.  499,  43  N.  W.  Rep. 
1117,  17  Am.  St.  Rep.  198. 
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AKTIGLE  XX. 

Eetuens. 

1.  Returnable  process.  14.  Neglect  to  return. 

2.  Venue.  15-  Amending  without  leave. 

3.  Date  of  receiving  the  process.  16.  — by  leave. 

4.  Date  of  return.  17. notice. 

."5.  Date  of  the  act  done.  18.  Reserving  rights  of  third  personam 

0.  Reference      to      the      instrument  19.  Impeaching. 

served. 

7.  Description  of  act  done.  Fobms. 

5.  Matters  not  within  official  duty.  (216)   Return     of      service:      short 
9.  Place.  form. 

10.  Signature.  (217)    Tlie  same;  another •  form. 

Jl.  — official  addition.  (218)    The  same;  service  on  several 

12.  Term  expired.  persons. 

13.  Mode  of  making. —  Filing. 

1.  Returnable  process.^ —  To  determine  whether  a  return  is 
appropriate,  in  lieu  of  an  af&davit  or  other  common  law  proof, 
we  may  look  to  the  process  or  order  to  see  if  its  terms  made  it 
the  duty  of  the  officer  to  execute  it;  in  such  ease  the  paper,  hy 
whatever  name  it  may  be  known,  is  returnable  process,  even 
Ih'ough  it  does  not  contain  express  words  directing  a  return. 

If  it  is  not  directed  to  any  officer,  and  does  not  in  terms  charge- 
;'.?iy  officer  with  its  execution  or  service,  the  service  of  it,  thou^ 
made  by  an  officer,  should  be  proved  by  his  affidavit  and  not  bjr 
n   return.^" 

2.  Venue.'] — A  venue,  if  essential  in  any  case,*^  is  not  so  in 
Ihe  ordinary  case  of  an  officer  making  a  retnrn  to  the  court  of 
^vhich  he  is  an  officer. 

40Utica  City  Bank  v.  Buell,  9  Abb.  Pr.  385,  17  How.  Pr.  498.  (Order  that 
debtor  appear  for  examination  in  supplementary  proceedings.)  So,  also,  if 
service  made  outside  of  the  locality  of  the  officer's  authority.  Farmers'  L.  &  T. 
f'o.  V.  Dickson,  17  How.  Pr.  477,  9  Abb.  Pr.  61  (service  by  sheriff  outside  of 
his  county)  ;  Morrell  v.  Kimball,  4  Abb.  Pr.  352  (service  by  sheriff  of  another 
State). 

The  New  York  statute  requires  that  "  a  sheriff  or  other  officer  to  whom  a 
mandate  is  directed  and  delivered,  must  execute  the  same  according  to  the 
command  thereof,  and  make  return  thereon  of  his  proceedings  under  his  hand. ' 
Code  Civ.  Pro.,  §  102.  "  Mandate  "  here  includes  a  "  writ,  process,  or  other 
written  direction  "  lawfully  issued  by  a  court,  or  judge,  or  a  person  acting  a» 
a  judicial  officer  and  "  commanding  a  court,  board,  or  other  body,  or  an  officer,, 
or  other  person,  named  or  otherwise  designated  therein,  to  do,  or  to  refrain 
from  doing,  an  act  therein  specified."     Id.,  §  3343,  subd.  2. 

41  Omission  was  disregarded  in  Knowles  i).  Gaslight,  etc.,  Co.,  19  Wall.  58, 
when  drawn  in  question  collaterally  in  action  on  judgment  founded  on  the 
return. 
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If  a  venire  be  inserted,  and  is  on  its  face  absurd  —  as,  for  in- 
stance, when  there  is  no  county  in  the  State  bearing  the  name 
mentioned  —  the  court  may  disregard  the  error  if  reference  to 
the  process  itself  indicates  the  officer's  county.*^ 

3.  Date  of  receiving  the  'process.'\ —  The  officer's  indorsement 
of  the  time  of  receiving  the  writ  is  not  evidence  as  against  other 
persons,  unless  it  is  made  his  duty  by  law  to  make  such  indorse- 
jnent.**  His  omission  to  malce  such  indorsement  will  not  invali- 
date the  effect  of  the  writ  or  the  return  of  its  execution,  even 
where  there  is  such  a  statute,  for  the  statute  may  be  deemed 
directory.** 

4.  Date  of  return.} —  The  officer  may  indorse  each  successive 
step  he  takes  at  the  times  of  the  respective  acts,  or  he  may  wail 
until  all  his  proceedings  are  concluded,  and  indorse  the  whole 
return  at  once.*^  Care  should  therefore  be  taken  to  distinguish 
between  the  date  of  the  doing  of  the  act  which  he  returns  that 
he  has  done,  and  the  date  of  the  return  as  an  instrument.*®  If 
1jie  former  date  is  explicitly  stated,  it  is  not  important  that  the 
date  of  signing  the  instrument  is  not  given,*^  except  where  ques- 
lions  of  priority  may  depend  on  the  time  of  the  return,  and  even 
in  such  case  it  may  be  that  the  date  of  filing  the  return  will 
govern.  But  an  error  in  dating  the  instrument  may  embarrass 
where  the  statute  requires  return  within  a  limited  time.*^ 

<2Higgiiis  r.  Bulloek,  66  111.  37.  (Siunmons  directed  to  sheriff  of  Wabash 
county,  returned  under  venue  of  "  Nash  "  county,  there  being  none  such  in 
the  State.) 

43 Abb.  Tr.  Ev.   (2d  ed.)   1042. 

44  Bealls  V.  Guernsey,  8  Johns.  41 ;  s.  P.,  Hutehins  v.  Carver  Co.,  16  Minn. 
13.  In  New  York  there  is  such  a,  provision  relating  to  executions.  N.  Y. 
Code  Civ.  Pro.,  §  1363.  The  person  delivering  any  process  vphatever  may  re- 
quire a  memorandum  signed  by  the  sheriff  of  the  day  and  hour  of  its  receipt. 
Id.,  §  100. 

45  Glover  v.  Whittenhall,  2  Den.  633,  635. 

46  A  date  inserted  immediately  before  the  signature  was  treated  as  the  date 
of  the  fact  returned  in  Greenman  v.  Harvey,  53  111.  386,  and  Lackey  v.  Seibert, 
23  Mo.  85,  in  order  to  support  the  return.  It  was  treated  as  the  date  of  the 
return,  and  not  of  the  fact  returned,  for  the  same  purpose  in  Chicago,  etc., 
R.  R.  Co.  V.  Kaehler,  79  111.  354. 

47  Reid  V.  Jordan,  56  Geo.  282.  (Presuming  regularity  in  point  of  time  in 
the  absence  of  both  dates.) 

48  Thus  where  the  process  bore  date  after  the  date  of  the  sheriff's  return  of 
service,  the  return  was  held  no  evidence,  and  need  not  be  traversed,  and, 
though  the  sheriff  was  dead,  the  defendant  might  testify  that  he  was  not 
served,  and  it  was  error  to  exclude  such  evidence.    Keaton  v.  Moore,  59  Ga.  553. 
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5.  Date  of  the  act  done.] — A  return  of  service  of  process 
should  state  the  date  on  which  the  service  was  made.*^  There  is  a 
difference  of  opinion  as  to  whether,  when  the  day  is  not  stated, 
the  court  may  go  by  the  date  of  the  return,  and,  if  that  be  within 
the  period  when  service  would  be  suiEcient,  sustain  the  jurisdic- 
tion. The  better  opinion  is  that,  unless  the  statute  requires  the 
time  to  be  stated,^*  this  is  prima  facie  sufficient.^^  But  under 
code  procedure  the  judgment  might  be  impeached  by  showing 
that  the  service  was  made  at  such  a  time  within  that  period  as 
<o  be  illegal —  e.  g.,  on  a  Sunday  or  election  day. 

6.  Reference  to  the  instrument  served.] — Blanks  and  mistakes 
in  the  reference  made  by  a  return  to  the  instrument  served,  are 
generally  held  not  to  vitiate  the  proceedings  thereon,  nor  prevent 
acting  on  the  return  as  sufficient,  if  by  fair  and  reasonable  in- 
tendment the  meaning  is  clear,  nJid  one  could  not  be  misled.®^ 

But  the  date  attached  to  an  officer's  return  is  not  to  be  taken  as  evidence 
that  the  notice  was  given  on  the  day  of  the  date,  where  that  would  be  incon- 
sistent with  the  return  itself.     Thayer  v.  Stearns,  1  Pick.  109. 

An  error  in  the  date  of  the  return  to  an  attachment  was  held  amendable 
according  to  the  fact  in  order  to  sustain  the  proceedings  thereon,  in  Kidd  v. 
Dougherty,  59  Mich.  240,  26  N.  W.  Rep.  510. 

*9  Wilson  V.  Greathouse,  1  Seam.  (111.)  174  (refusing  to  allow  defect  to  be 
supplied  by  parol,  though  the  officer  was  dead)  ;  Clemson  v.  Hamm,  Id.  176; 
Ogle  V.  Coffey,  Id.  239;  Emerson  v.  Upton,  9  Pick.  167  (allowing  amendment 
by  the  officer  to  protect  himself  from  liability  at  the  expense  of  a  third  person 
who  had  purchased  an  apparently  good  title,  was  held  error).  Dick  v.  Moore, 
85  111.  66;  Hakes  v.  Shupe,  27  Iowa,  465. 

50  As  in  Iowa,  Hakes  v.  Shupe,  27  Iowa,  465 ;  Diltz  v.  Chambers,  2  G.  Greene, 
479   (holding  the  statement  in  such  case  indispensable). 

51  Lackey  v.  Seibert,  23  Mo.  85 ;  Marlow  v.  Kuhlenbeck,  2  Colo.  602. 

In  Eeid  v.  Jordan,  56  Geo.  282,  where  there  was  no  date  either  of  the  return 
or  the  act  done,  the  court  held,  nevertheless,  that  the  general  presumption  ot 
the  performance  of  official  duty  rendered  it  prima  facie  sufficient. 

In  Johnson  v.  Day,  17  Pick.  106,  an  obvious  clerical  error  in  the  year  was 
allowed  to  be  amended. 

Where  the  return  day  is  fixed  by  law,  and,  being  the  return  day  of  original 
process,  cannot  be  anticipated,  a  return  that  "  I  have  this  day  attached,"  etc., 
stating  a  date,  earlier  than  the  return  day,  and  adding,  "  and  I  further  return 
that  I  am  unable  to  find,  etc.,  without  further  date,  but  filed  on  the  return 
day,  may  be  construed,  in  support  of  the  judgment  thereon  as  a  return  made 
and  dated  on  the  return  day.  Hitchcock  v.  Hahn,  60  Mich.  459,  27  N.  W.  Eep. 
600;  s.  p.,  Glover  v.  Whittenhall,  2  Den.  633,  635. 

62McNab  V.  Young,  81  111.  11;  Norton  v.  Meader,  4  Sawy.  603,  618  (Fielu, 

J. )     Return  of  service  of  "  a  true of  this  writ."     Eeld  sufficient  to  show 

service  by  copy. 

Chicago  &  St.  L.  R.  R.  Co.  v.  Holbrook,  92  111.  297.  Return  stating  served 
by  delivering  a  true  copy  to,  etc.,  without  saying  what  was  served  or  of  what 
a  copy,  sustained. 

See,  also.  Smith  v.  Boyd,  101  N.  Y.  472,  a  case  of  similar,  omission  in  a 
statutory  acknowledgment. 
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7.  Description  of  act  done.'] — ^A  return  stating  the  act  done, 
merely  in  the  language  of  the  statute,  or  even  in  more  general 
terms,  ia  often  held  sufficient:  for  an  officer  shown  to  have  per- 
formed the  act  is  presumed  to  have  performed  it  in  a  proper 
manner. 

This  rule  has  its  appropriate  application  to  cases  of  return  of 
personal  service  of  process,  whether  in  courts  of  general  jurisdic- 
tion or  limited  jurisdiction,  if  unfettered  by  peculiar  statutory 
requirements.^ 

Blat  where  a  return  is  relied  on  as  a  foundation  for  ordinary 
constructive  service,  or  as  evidence  that  constructive  service  was 
duly  made,  or  as  divesting  a  person  of  his  title  to  real  property, 
a  stricter  rule  is  often  applied. 

The  question  here  indicated  depends  too  much  upon  the  nature 
of  the  proceeding,  the  terms  of  the  statute,  if  any,  prescribing  it, 
and  the  local  practice,  to  make  any  statement  of  a  general  rule 
here,  a  safe  guide  as  applying  to  returns  generally.^* 

Hammond  v.  Baker,  39  Mich.  472.  Return  misnaming  complaint,  in  one 
place  "  declaration,"  sustained. 

It  is  worthy  of  notice  that  the  test  for  such  questions,  arising  on  affidavits, 
ia  whether  perjury  would  lie. 

B3  In  Van  Kirk  v.  Wilds,  1 1  Barb.  520,  525,  this  rule  was  applied  to  proceed- 
ings in  a  justice's  court.  (Omission  to  state  that  copy  was  duly  certified  by 
the  officer,  supplied  by  the  presumption  that  he  performed  his  statutory  duty. ) 
Harris,  J.,  said:  "  Some  things  may  be  presumed  in  favor  of  a  proper  discharge 
of  duty  by  a  public  officer.  When  he  returns  that  he  has  made  personal 
service  of  process,  he  is  not  required  to  state  what  particularly  he  did  to  con- 
stitute such  service.  It  will  be  presumed  that  he  did  all  that  the  law  requires. 
If  it  was  that  he  should  read  the  process  to  the  defendant,  it  may  be  presumed 
that  he  read  it.  If  the  law  required  that  he  should  deliver  a  copy,  it  may  bi' 
presumed  that  the  copy  was  delivered;  and  when  it  is  required  that  the  copy 
delivered  shall  be  certified  hy  him,  it  may  be  presumed  that  it  was  so  done. 
In  such  cases  it  must  be  made  affirmatively  to  appear,  that  the  requirements 
of  law  have  not  been  complied  with,  before  advantage  can  be  taken  of  a 
defect  in  the  mode  of  service." 

In  personal  service  the  law  is  liberal  in  construing  the  return.  Thus,  in  an 
old  case  in  Alabama,  the  word  "  executed,"  signed  by  the  officer,  was  held  to 
be  a  sufficient  return  to  a  summons,  the  court  saying  that  the  word  implied 
that  the  writ  had  been  executed  according  to  law.  In  other  States  there  have 
been  like  rulings.  Murf.  Just.  Prac,  §  429,  citing  Mayfield  v.  Allen,  1  Minor 
(Ala.),  274;  Commonwealth  v.  Murray,  2  Va.  Cases,  504;  Bridges  v.  Eidgley, 
2  Litt.  (Ky.)  395;  Semmes  v.  Patterson,  65  Miss.  6. 

Where  the  return  stated  service  of  a  copy  upon  three  defendants,  but  in 
the  margin  were  the  officer's  fees  for  three  copies,  held  that  this  was  part  of 
his  return  and  showed  service  of  a  copy  on  each.  Martin  v.  Hargardine,  46 
111.  322. 

5*  Where  reading  or  delivery  of  a  copy  is  expressly  required  to  make  good 
service,  the  return  should  state  one  or  the  other.  Botsford  v.  O'Conner,  57 
111.  72,  81.     (But  the  objection  was  held  not  available  for  collateral  attack.) 

Stating  that  the  party  was  informed  of  the  contents,  is  not  enough  instead 
of  reading.     Maher  v.  Bull,  26  111.  348. 
24 
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Where  a  strict  rule  is  applicable,  it  is  generally  agreed  that  if 
strict  compliance  with  the  statute  is  indicated,  informality  in  the 
language  indicating  it,  is  to  be  disregarded.  A  statement  of  a 
conclusion  of  law — such  as  "duly  served" — will  not  suffice  to 
show  that  the  acts  necessary  to  constitute  due  service  were  done.^' 

A  return  of  service  by  reading  should  state  the  reading  as  "  to  "  the  person 
served.      Bain  v.  Galyear,  10  Iowa,  585;  Hunter  v.  Stoneburner,  92  111.  75. 

"  Served  by  reading  in  the  hearing  of  "  the  witness,  held  not  equivalent  to 
the  statutory  duty  of  reading  to  him.  Tooney  v.  State,  5  Tex.  App.  163; 
Hynek  v.  Englest,  11  Iowa,  210. 

But  a  return  of  reading  in  the  hearing  of  the  person  and  delivery  of  a  copy 
to  him  were  held  sufficient  in  Anderson  v.  Kerr,  10  Iowa,  233;  Grosvenor  t. 
Henry,  27  id.  269. 

Where  the  statute  requires  a  delivery  of  a  copy,  a  return  that  it  was  served 
by  reading,  is  not  enough.  Newlove  v.  Woodward,  9  Nebr.  502;  Noleman  c. 
Weil,  72  111.  502. 

In  Hedges  v.  Mace,  72  111.  472,  a  return  of  "  served  by  serving  them  each 
with  a  true  copy,"  etc.,  was  held  substantially  sufficient  to  show  delivery  to 
each. 

In  Russell  v.  Butler  (Tex.  Civ.  App.),  71  S.  W.  Rep.  395,  a  return  ot 
"  executed  by  delivering  to  C.  R.  and  M.  R.,  the  within  defendants  in  person, 
a  true  copy  of  this  citation,"  was  held  insufficient  to  show  service  upon  eaci 
of  a  true  copy  of  the  writ. 

In  Rosenthal  v.  Reniek,  44  111.  202,  a  foreign  judgment  was  sustained  on 
a  return  of  the  writ  as  "  served  personally  by  copy,"  with  date  and  signature. 

A  return  that  he  could  not  find  the  defendants  is  sufficient  evidence  that 
he  could  not  find  either  of  them.  Hitchcock  v.  Hahn,  60  Mich.  459,  27  N.  W. 
Rep.  COO  (the  court  saying  that  the  return  would  be  false  if  one  could  be 
found ) . 

In  Farris  v.  Powell,  10  Iowa,  553  (partition),  default  was  held  not  sustain- 
able, because  the  return  did  not  show,  as  required  by  statute,  section  1723, 
whether  a  copy  of  the  petition  was  required  by  defendant. 

In  Woodward  v.  Whitescarver,  6  Iowa,  1,  the  service  was  held  insufiSeient 
because  the  copy  which  the  defendant  required  to  be  sent  to  an  attorney  was 
sent  to  his  own  residence  instead. 

Lewis  V.  Botkin,  4  W.  Va.  533.  Return  of  having  posted,  held  not  evi- 
dence of  leaving  posted,  required  by  the  statute,  so  as  to  sustain  •  default. 

Wistar  v.  Philadelphia,  86  Penn.  St.  215.  Return  of  posting  on  the  prem- 
ises not  sufficient  to  show  posting  on  a  conspicuous  part  of  the  premises. 

For  other  authorities  in  favor  of  showing  strict  compliance  with  the  statute, 
see  Diltz  v.  Chambers,  2  G.  Greene,  479;  Hakes  v.  Shupe,  27  Iowa,  465; 
Gilbreath  v.  Kuykendall,  1  Ark.  50;  Russ  v.  Gilman,  10  Me.  209. 

It  is  the  duty  of  the  sheriff,  say  the  court  in  Sharp  v.  Baird,  43  Cal.  577, 
to  state  in  his  return  what  acts  he  performed  in  serving  the  writ,  so  the 
court  may  decide  on  its  sufficiency.  Hence  an  attachment  was  not  sustained 
by  return  of  posting  "notice"  (when  the  law  required  posting  a  "copy" 
attachment),  and  omitting  to  state  whether  there  was  an  occupant. 

Diligence  in  unsuccessful  attempt  to  find  defendant  presumed.  Sturgis  v. 
Fay,  16  Ind.  429. 

55  Hodges  V.  Hodges,  6  Iowa,  78.  Sufficient  in  New  Jersey.  Norton  r. 
Berlin  Bridge  Co.,  51  N.  J.  L.  442. 

Perry  v.  Dover,  12  Pick.  206,  211,  holding  that  this  rule  applies  even  to 
notices  of  town,  district,  or  corporate  meetings,  which  are  indulged  with  some 
laxity. 

Ezelle  V.  Simpson,  42  Miss.  515,  holding  "executed"  on,  etc.,  naming  the 
party,  not  enough  to  sustain  default,  without  saying  how  or  where  served. 
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But  a  statement,  althougli  in  broken  or  imperfect  language,  if 
obviously  intended  to  show  the  acts  done,  is  suificient  if  the  acts 
so  shown  or  distinctly  implied  are  sufficient  to  constitute  due 
service. 

When  the  question  arises  upon  the  presentation  of  the  return 
to  the  court,  or  the  attorney,  for  action  thereon,  the  test  ought  usu- 
ally to  be  whether  there  is  evidence  on  which  the  court  ought  to 
act  against  an  absentee  without  further  inquiry.  When,  however, 
the  court  has  acted,  and  the  question  arises  before  another  court 
as  to  whether  a  defect  in  the  return  impairs  proceedings  had  solely 
thereon,  the  test  ought  to  be  Avhether  the  return  was  sufficiently 
explicit  to  sustain  without  question  an  action  for  false  return  in 
case  legal  service  was  not  made.  When  the  question  comes  up  thus 
collaterally,  however,  the  proceeding  is  often  supported  notwith- 
standing a  defect  on  the  face  of  the  return,  by  recitals  in  the  order 
or  judgment  indicating  that  the  court  had  further  evidence  before 
it.«« 

8.  Matters  not  within  official  dut]/.~\ —  Matters  not  within  the 
official  duty  of  the  officer  are  not  established  by  stating  them  in 
the  return.^^  Such  matters,  if  necessary  to  be  brought  before  the 
court  in  connection  with  the  return,  should  be  shown  by  affidavit. 

9.  Place.] —  In  a  court  of  general  jurisdiction  the  omission  of 
the  return  of  service  to  state  in  what  place  service  was  made,  or 
that  it  was  within  the  county  or  other  district  of  the  officer,  does 
not  vitiate  the  judgment.®^ 

Otherwise  of  the  process  of  a  court  of  limited  or  special  juris- 

Charless  v.  Marney,  1  Mo.  537,  holding  the  same  of  "  lawfully  executed." 

York  V.  Crawford,  42  Miss.  508,  holding  the  same  of  "  executed-  on  the 
defendant  in  person." 

Moore  v.  Coats,  43  Miss.  225,  holding  the  same  of  "  executed  by  summoning." 
But  in  Hunter  v.  Stoneburner,  92  111.  75,  "  executed  by  reading   "  sufficient. 

City  V.  Cathcart,  10  Phila.  Rep.  103;  s.  c,  31  Leg.  Int.  4,  holding  "served 
by  serving  a  copy  of  original  summons,"  etc.,  a  conclusion  of  law,  and  not 
enough  to  sustain  judgment. 

Davis  V.  Patty,  42  Miss.  509,  holding  that  "  executed  by  personal  service  " 
does  not  imply  delivery  of  copy. 

68  See  Mullin's  Appeal,  2  Cent.  Rep.  843. 

5T  Browning  v.  Hanford,  5  Den.  586,  598. 

Obermeier  v.  Core,  25  Ark.  562  (return  of  leaving  things  in  possession  of 
third  person  under  agreement  of  parties  —  inserted  in  return  of  levy). 

Johnson  v.  Murphy,  42  Vt.  645  (return  that  defendant  was  in  militia 
service  on  the  day,  as  excuse  for  his  not  obeying  the  process  served). 

B8  Knowles  r.  Gaslight,  etc.,  Co.,  19  Wall.  58  (sustaining  the  judgment 
against  collateral  attack,  for  due  performance  of  duty  may  be  presumed ) , 
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diction,  °^  where  the  place  must  be  stated ;  but  saying  that  it  was 
in  a  village  named,  is  sufficiently  definite.^ 

10.  Signature.] — The  return  should,  of  course,  be  signed  by 
the  officer,"^  although  at  common  law  the  omission  of  the  officer  to 
sign  his  return  was  not  fatal  to  its  validity, ^^  and  such  a  defect  is 
amendable.*^^ 

So  the  fact  that  an  incidental  part  of  the  return  —  for  instance, 
a  statement  of  the  place  of  service  —  is  added  as  if  a  postscript 
below  the  signature  does  not  vitiate.®* 

At  common  law  a  deputy  sheriff  can  only  act  in  the  name  of  his 
principal ;  and  hence  a  return,  though  of  acts  done  by  the  deputy, 
was  required  to  be  made  in  the  name  of  the  sheriff,  the  name  of 
a  deputy  signed  to  the  return  being  ineffectual.®^ 

But  the  return  may  be  signed  with  the  sheriff's  name  by  his 
deputy,  adding  name  and  addition  as  deputy.®®     So,  the  actual 

59  Id. 

Allen  V.  Blunt;   1  Blatehf.  480    (U.  S.   Cir.   Ct.),  under  statute  forbidding, 
service  except  in  the  district  in  which  the  party  is  an  inhabitant  or  found. 

Alverson  v.  Denniaon,  40  Mich.  179.  (Process  of  a  Justice's  Court,  served 
by  a  marshal  having  no  authority  to  serve  outside  the  city.  Reversal  of  the 
judgment  thereon,  for  this  error.) 

Contra,  in  New  York  in  Justice's  Court,  under  Code  Civ.  Pro.,  §  2885.  Beach 
V.  Baker,  25  App.  Div.  9,  48  N.  Y.  Supp.  1042. 

CO  Wilson  V.  Call,  49  Iowa,  463. 

61  Watson  V.  Bondurant,  21  Wall.    (U.  S.)    123. 

Omission  to  add  official  title  does  not  vitiate.  Martin  v.  Aultman,  80  Wise. 
150. 

62  Dewar  v.  Spenee,  2  Whart.  211,  220  (holding  it  not  ground  for  setting 
aside  default  entered  thereon ) . 

Rudy  V.  Commonwealth,  35  Pa.  St.  166  (holding  it  not  ground  for  exclud- 
ing the  return  when  offered  in  evidence ) .. 

By  the  statute  of  amendment  the  defect  does  not  impair  judgment  in  a 
court  of  record,  nor,  after  verdict,  etc.,  afford  ground  for  a  stay  of  judgment 
in  a  court  of  record.     N.  Y.  Code  Civ.  Pro.,  §  721. 

GSId.,  §§  721,  722,  725.      See  paragraphs  15  and  16,  post. 

Returns  to  State  writs,  such  as  mandamus,  habeas  corpus,  etc.,  must  be 
signed  by  the  defendant,  unless  where  otherwise  specially  prescribed  by  law, 
or  the  court  or  judge  for  cause  shown  otherwise  directs.  N.  Y.  Code  Civ. 
Pro.,  §  1995. 

64  Wilson  V.  Call,  49  Iowa,  463. 

<»Ryan  v.  Eads,  Breese  (111.),  168;  followed  in  Ditch  v.  Edwards,  1  Scam. 
127;  s.  P.,  Glencoe  v.  People,  78  111.  382;  BolardI  v.  Mason,  66  Pa.  St.  138; 
Mitchell  V.  Coram,  89  Va.  826 ;  Reinhart  v.  Lugo,  86  Cal.  395. 

To  same  effect,  Campbell  v.  Swasey,  12  Ind.  70;  McClure  r.  Wells,  46  Mo. 
311,  where,  however,  amendment  was  allowed. 

To  same  effect,  in  case  of  an' under  sheriff.  Joyce  v.  Joyce,  5  Cal.  449; 
followed  in  Rowley  v.  Howard,  23  id.  401. 

66  Emley  v.  Drum,  36  Pa.  St.  123. 

A  return  by  the  sheriff  is  equally  conclusive  against  him  when  made  in 
his  name  by  his  deputy  as  when  made  by  himself.  Sheldon  v.  Payne,  7  N.  Y. 
453. 
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writing  of  the  name  may  be  by  a  clerk  authorized  by  the  officer, 
if  the  officer  adopts  and  delivers  the  signature  as  his.*''' 

But  if  the  statute  authorizes  a  deputy, '^^  or  special  deputy,®* 
to  serve  or  execute  the  process,  or,  according  to  some  cases,  even 
recognizes  the  office  of  deputy,™  a  return  over  his  own  name  and 
addition  alone,  is  enough. 

11.  —  official  addition.] — Omission  to  add  to  the  signature  in- 
dication of  his  county  may  be  supplied  by  reference  to  the  writ 
or  process  returned ;  "  or,  if  the  officer  be  an  officer  of  the  court 
in  which  the  return  is  produced,  the  fact  may  be  judicially  no- 
ticed.^=' 

12.  Term  expired.] — The  fact  that  the  officer  has  gone  out  of 
office  is  not  an  objection  to  his  making  the  return.''* 

13.  Mode  of  making. —  Filing.] — The  return  is  not  deemed 
made,  in  contemplation  of  law,  until  filed  or  presented  to  the  court 
(or  mailed,  if  the  statute  authorizes  such  mode  of  transmission), 
as  the  case  may  require.^* 

14.  Neglect  to  return.] — If  an  officer  fails  to  make  return  an 
order  may  be  taken  requiring  him  to  show  cause  why  he  should 

67 Gibson  v.  Nat.  Park  Bank,  98  N.  Y.  87  (case  of  a  certificate  of  attach- 
ment, not  a  return ) . 

68  Calender  v.  Olcott,  1  Mich.  344 ;  Gibson  r.  Nat.  Park  Bank,  98  N.  Y.  87. 

69  Glencoe  v.  People,  78  111.  382. 

A  person  specially  appointed  by  a  sheriff  to  serve  a  writ,  though  his  appoint- 
ment is  not  under  seal,  is  an  officer  de  facto  for  that  purpose.  Jewell  v. 
Gilbert,  64  N.  H.  13,  5  Atl.  Rep.  80. 

70  Eastman  v.  Curtis,  4  Vt.  616;  Miller  v.  Alexander,  13  Tex.  497. 

71  Higgins  V.  Bullock,  66  111.  37 ;  Plengel  v.  Lards,  108  Mich.  682. 

72  Davis  V.  Burt,  7  Iowa,  56. 

73  See  paragraph  16  on  next  page. 

Notwithstanding  the  election  or  appointment  of  a  new  sheriff,  the  former 
sheriff  must  return,  in  his  own  name,  each  mandate  which  he  has  fully  exe- 
cuted.     N.  Y.  Code  Civ.  Pro.,  §  186. 

74  N.  Y.  Code  Civ.  Pro.,  §  825,  provides  as  follows :  "  A  return  or  other 
paper  in  a  special  proceeding,  where  no  other  disposition  thereof  is  prescribed 
by  law,  must  be  filed,  and  an  order  therein  must  be  entered,  with  the  clerk  of 
the  county  in  which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer  or.  a  judge  of  a  court  established  in'  a  city ;  if  before  a  justice  of  the 
Supreme  Court,  with  the  clerk  of  a  county  designated  by  the  justice;  or  if  no 
designation  is  made  by  him,  of  a  county  where  one  of  the  parties  resides." 

Under  2  E.  S.  537,  §  17,  requiring  an  officer  executing  process  for  con- 
tempt to  return  it  during  the  sitting  of  the  court  on  the  return  day,  eren 
though  the  attachment  is  returnable  at  a  particular  hour  of  the  day,  the  officer 
is  not  compelled  to  return  it  at  the  hour,  except  by  order  of  the  court,  when 
he  is  present.  If  he  is  absent,  an  ex  parte  order  for  an  attachment  against 
him,  entered  before  the  adjournment  of  the  sitting  of  that  day,  is  irregular. 
People  V.  Wheeler,  7  Paige,  433. 
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not  make  return  or  be  punished  for  contempt/®  and  by  statute  in 
New  York,  a  summary  method  of  compelling  return  by  notice  to 
return,  and,  on  default,  application  for  attachment  is  provided 
forJ« 

But  the  remedy  for  a  false  return  is  not  by  moving  to  compel 
amendment/^ 

15.  Amending  without  leave.] — Until  the  process  is  presented 
by  the  officer  to  the  court,  or  filed  with  the  clerk,  his  return 
thereon  is  in  his  own  power,  and  may  be  amended  without  leave.''* 

16.  —  by  leave.] — The  return,  no  matter  whether  originally 
made  by  principal  or  deputy,^^  may  be  set  aside,*"  or  may  be 
amended  by  leave  of  court,*^  either  by  the  principal*^  or  by  the 
deputy  who  actually  executed  the  process,®^  if  he  might  have  made 
the  return;  and  it  is  no  objection  that  either  is  out  of  office  at  the 
time  of  making  the  amendment.**  After  his  death  it  njay  be  made 
on  the  application  of  his  personal  representative.*^  But  amend- 
ment is  confined  to  the  facts  occurring  under  the  process.  After 
full  return,  facts  subsequently  occurring  are  not  to  be  brought  in.*" 

76  See  Contempt. 

76  By  N.  Y.  Code  Civ.  Pro.,  §  2270 ;  Gen.  Rule  No.  6.  Matter  of  Dawson,  13 
Civ.  Pro.  Rep.,  142. 

77  Smith  V.  Gaines,  93  U.  S.  341. 

78  Nelson  v.  Cook,  19  111.  440,  450.  And  where  the  return  upon  an  execution 
was  erased  when  oiTered  to  the  court,  and  no  explanation  made,  the  court 
considered  that  no  return  was  shown.     Lopez  v.  Campbell,  163  N.  Y.  340,  350. 

79Whittier  v.  Varney,  10  N.  H.  291  (amendment  of  return  to  show  which 
of  two  were  served,  allowed). 

Primrose  v.  Browning,  59  Geo.  69;  Johnson  v.  Sommers,  3  Bradw.  (III.)  55 
(holding  it  error  to  refuse  to  receive  sheriff's  return  of  schedule,  added  when 
general  return  had  been  held  insufficient,  in  replevin  against  him). 

80  Lopez  V.  Campbell,  163  N.  Y.  340,  351. 

81  The  leave  is  discretionary.     Feurt  v.  Caster,  174  Mo.  289,  73  S.  W.  576. 

82  People  V.  Ames,  35  N.  Y.  482  (sheriff  permitted  to  amend  return  to  execu- 
tion, although  an  action  was  pending  against  him  for  an  insufficient  and  false 
return.)  Hall  v.  Ayer,  9  Abb.  Pr.  220,  19  How.  Pr.  91  (sheriff  required  to 
pay  motion  costs).      Burnham  r.  Brennan,  42  N.  Y.  Super.  Ct.  49. 

Unless  shown  to  be  not  reliably  cognizant  of  the  facts.  Jarbee  v.  Hall, 
37  Md.  345. 

SSRapp  V.  Kyle,  26  Kans.  89;  abst.  s.  c,  13  Repr.  525. 

84McC'lure  v.  Wells,  46  Mo.  311   (sheriff  amending  deputy's  return). 

Rapp  V.  Kyle,  26  Kans.  89;  abst.  s.  c,  13  Repr.  525  (deputy  amending  his 
own  return). 

85  Scruggs  V.  Scruggs,  46  Mo.  271. 

86  Bibb  V.  Collins,  51  Ala.  450. 
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The  court  has  power  to  amend  by  order,*^  and,  in  furtherance  of 
justice,  even  after  the  officer's  death. 

An  amendment  may  have  effect  by  relation  back  to  the  original 
return.^* 

l*^-  —  notice.'] — Notice  to  the  adverse  party  of  application  for 
leave  to  amend  is  not  required;  *»  for  the  officer's  liability  for  a 
false  return  is  deemed  a  sufficient  assurance. ^^  But  this  rule  in 
some  jurisdictions  is  restricted  to  motions  made  at  the  same  term.^^ 
Upon  notice  it  may  be  done  at  any  time,®^  even  after  action  begun 
against  the  sheriff  for  an  insufficient  or  false  return.^*  Lapse  of 
time  is  not  necessarily  an  objection.^* 

18.  —  reserving  rights  of  third  persons.] — An  amendment 
should  be  without  prejudice  to  the  intervening  rights  of  third  per- 
sons, acquired  in  good  faith,  without  notice ;  ^  but  such  a  person 
is  chargeable  with  constructive  notice  of  what  was  contained  in 
the  record  at  the  time  he  acquired  his  title. ^® 

19.  Impeaching.] — A  motion  to  set  aside  the  proceedings 
founded  on  a  return  may  be  made  on  the  ground  of  defects  in  the 
return ;  and  a  motion  to  set  aside  the  return  itself  may  be  made  on 
grounds  of  falsity,  collusion,  fraud,  or  want  of  jurisdiction.®'' 
Falsity  of  a  return  is  not  relieved  against  nor  inquired  into  in  a 

ST  "  A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  officer,  or  by  a 
subordinate  court  or  other  tribunal,  may,  in  its  discretion,  direct  the  return  to 
be  amended,  in  matter  of  form,  either  before  or  after  judgment."  N.  Y. 
Code  Civ.  Pro.,  §  725. 

88  Daniels  v.  Hamilton,  52  Ala.  105. 

89  Toledo,  Peoria,  etc.,  R.  R.  Co.  v.  Butler,  53  111.  323. 

Such  applications  are  regarded  with  liberality.  Golden  Paper  Co.  v.  Clark, 
3  Colo.  321. 

90  In  Stetson  v.  Freeman,  35  Kans.  523;  s.  c,  11  Pac.  Rep.  431,  the  sheriff 
was  compelled  to  amend,  by  motion,  on  notice  to  him  only. 

91  O'Conner  v.  Wilson,  57  111.  226,  230. 

92  Nat.  Ins.  Co.  r.  Chamber  of  Commerce,  69  111.  22,  26;  Planing  Mill  Co. 
V.  Nat.  Bank,  86  id.  587. 

93  People  V.  Ames,  35  N.  Y.  482.  (Leave  to  amend  granted  on  payment  of 
costs  of  pending  action  to  date  of  application.) 

94  Oilman  v.  Stetson,  16  Me.  124  (twenty  years,  but  no  right  of  others  inter- 
vened).   Judd  V.  Smoot,  93  Mo.  App.  289  (ten  years). 

Where  twenty-six  years  had  elapsed,  amendment  to  make  out  statutory  title 
to  sustain  ejectment  was  refused.     Russ  v.  Gilman,  16  Me.  209. 

65  Glidden  v.  Philbriok,  56  Me.  222,  227,  and  cases  cited;  s.  p.,  Emerson  v. 
Upton,  9  Pick.  167. 

9«Whittier  v.  Varney,  10  N.  H.  291. 

97  On  motion  to  set  aside  judgment  on  the  service,  the  return  is  only  prima 
facie  evidence.  Carpenter  li.  Anderson  (Tex.  Civ.  App.),  77  S.  W.  Rep.  291; 
Parker  v.  Van  Dorn  Iron  Works,  23  Ohio  Cir.  Ct.  444. 
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collateral  proceeding,  but  only  on  a  direct  motion  to  set  the  re- 
turn itself  aside,^*  or  by  an  action  against  the  officer. 

The  return  of  an  officer  that  he  has  executed  an  order  or  pro- 
cess so  far  as  it  defeats  a  remedy,  as  for  instance  by  the  discharge 
of  a  person  directed  thereby  to  be  discharged,  falls  by  a  reversal 
of  the  order,  thus  restoring  the  original  process  which  the  order 
discharged.®^ 


FOEMS. 


FORM  No.  216. 

Ketum  of  seivice:   short  foim.i 
[Venue.] 

I  hereby  certify  that,  on  the  day  of  >  19    > 

at  ,  in  the  county  of  ,  I  served  the  within  [writ] 

upon  the  within  named  \_specifying  person  hy  same  name  as  in 
writy^  by  reading  the  same  to  him. 

Dated  this  day  of  ,  19     . 

\_8ignature  of], 

Sheriff  of  county. 

I8ignatu7-e  of] 

Deputy  Sheriff. 

98  Forbes  v.  Waller,  25  N.  Y.  430,  440 ;  High  Rock  Knitting  Co.  v.  Brenner, 
18  Misc.  631,  43  N.  Y.  Supp.  683;  Sperling  v.  Levy,  10  Abb.  Pr.  426;  Barrows 
V.  Nat.  Rubber  Co.,  13  R.  I.  48 ;  abst.  s.  c,  22  Alb.  L.  J.  274.  In  Leggat  v. 
Leggat,  79  App._  Div.  141,  80  N.  Y.  Supp.  327,  it  was  assumed  that  in  an  action 
on  a  partnership  debt,  a  defense  by  the  representative  of  a  deceased  partner 
that  an  execution  against  the  survivor  had  been  returned  unsatisfied  by  col- 
lusion, would  have  been  available  if  the  charge  of  collusion  had  included  the 
sheriff.      (Aff'd  on  opinion  below  in  176  N.  Y.  590.) 

s.  p..  111.  Steel  Co.  v.  DettlafT,  116  Wis.  319,  93  N.  W.  Rep.  14.  Contra  in 
Nebraska.     Baldwin  v.  Burt  (Neb.),  96  N.  W.  401. 

99  Benedict,  etc.,  Mfg.  Co.  v.  Thayer,  21  Hun,  614. 


1  Sustained    by    Ball    v.    Shattuck,  2  See    Alexander    v.    McDow,    108 

16  III.  299,  for  cases  where  the  stat-  Cal.  25,  for  an  inaccuracy  in  naming 

ute  does  not  otherwise  provide.  the  person  served  which,  however,  did 

The   shortest  return  is   that   sane-  not    vitiate,      s.    P.,    Gate   City  Ab- 

tioncd  by  usage  and  statute  in  New  stract  Co.  v.  Post,  55  Neb.  742 ;  Davis 

Jersey,  viz.,  "  C.  C,"  or  "  C.  C.  C,"  v.  Burt,  7  Iowa,  56. 
meaning    respectively    that    he    hath 
taken  the  body,  or  taken  it  into  cus- 
tody. 
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FORM  No.  217. 

The  same;  another  foim. 
[Fenue.] 

I  hereby  certify  that  I  have  this  day  served  the  within  [writ] 
upon  the  within  named  [name  person  accurately']  by  delivering 
to  and  leaving  with  him,  at  ,  in  the  county  of  , 

a  true  copy  thereof. 

[Date  and  signatures  as  in  previous  form.] 

FORM  No.  218. 
The  same ;  service  upon  several  persons. 

[As  in  previous  forms  to  name  of  person  served,  continuing:] 
by  delivering  to  and  leaving  with  each  of  said  persons*  a  true  copy 
thereof. 

3  Service  of  a   copy  on  each  must       be  shown.     See  note  to  paragraph  7, 

p.  369,  supra. 
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ARTICLE  XXI. 

Service  and  Proof  Theeeiof. 

[The  forms  peculiar  to  personal  and  constructive  service  of  pro- 
cess to  acquire  jurisdiction,  such  as  the  summons  in  an  action,  will 
be  given  in  connection  with  Summons.  The  modes  of  service  here 
stated  are  those  applicable  to  proceedings  in  a  cause  of  which  the 
court  already  has  jurisdiction.]      [For  list  of  Forms,  see  p.  406.] 


I.  Mode  of  service  in  qenebal. 

1.  Copy  or  certified  copy. 

2.  By  whose  hand  made. 

3.  Mode. 

4.  Showing  original. 

5.  Service  such  as  to  make   disobe- 

dience a  contempt. 

6.  Withdrawing  service. 

7.  Refusal  to  accept. 

8.  Days  and  hours  of  personal  ser- 

vice. 

9.  Fractions  of  a  day. 
II.  Service  on  party,  attorney,  or 

COUNSEL. 

10.  Papers  to  affect  party  who  has 
not  appeared. 

11. who  has  appeared  in  per- 
son. 

12. who  has  appeared  by  at- 
torney. 

13.  Attorney's  power  to  proceed  after 
judgment. 

14. to  give  consent  affecting  ap- 
peal or  review. 

15.  Power  of  client  to  proceed  by  new 

attorney. 

16.  Appearance  on  appeal  from  judg- 
ment presumed  authorized. 

Client  bound  by  service  after 
judgment  on  attorney,  though 
neither  appears. 

-  interlocutory  proceedings  over- 
lapping judgment. 

-  service  on  attorney  for  party 
charged  or  discharged  by  judg- 
ment. 

20.  Specific  property. — Fund  in  court. 

21.  Actual   entry   of   final    judgment 

the  test. 
Effect  of  statute  as  to  proceed- 
ings after  judgment. 

-  after  attorney's  death. 
Service  on  counsel. 


17. 


18. 
19. 


22. 

23. 
24. 


25.  Service  on  attorney's  partner. 

26.  Death  of  client. 

27.  Assignment. 

III.  Service  on  clebk. 

28.  Service  on  clerk  of  court. 
IV.  Service  personally,  or  at  of- 
fice or  residence  of  attorney. 

29.  Personal  service. 

30.  At   office,   on   clerk,   partner,   or 
person  in  charge. 

31.  Office  closed. 
.32.  Office  open  and  empty. 

33.  Getting  in. 
V.  Service  ey  mail. 

34.  Place  of  mailing. 

35.  Wrapper. 

36.  Postage. 

37.  Reauest  to  return  if  not  called 
for. 

38.  Several  to  one  address. 

39.  Post-office,  and  letter-box. 

40.  Double  time  on  service  by  mail. 

41.  Time  of  service  by  mail. 

42.  Requirements  to  be   strictly  ob- 
served. 

VI.  Proof  of  service. 

43.  Mode. 

44.  Allegations  in  affidavit. 

45.  Place. 

46.  Indirect  proof  of  service. 

47.  Disproving  service. 
VII.  Defective   service   and  reme- 
dies tjierefob. 

48.  Approximate  service. 

49.  Defective  service. 

50.  Returning. 

51.  Specifying  objections. 

52.  Re-serving  returned  paper. 

53.  Motion     to    determine    disputed 
service. 

54.  Relief  against  illegal  service. 

For  Forms,  see  p.  406. 
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I.     MODE  OF  SERVICE  IN  GENERAL. 

1.  Copy  or  certified  copy.] — The  general  principle  is  that 
-where  the  object  of  service  of  a  copy  is  merely  to  give  notice  of 
the  order  of  court,  an  uncertified  copy  of  the  original  order  is 
sufficient,  with  proper  notice  that  it  is  a  copy.*  But  where  the 
person  who  is  served,  or  whose  attorney  is  served  —  whether  ha 
he  a  party  or  a  stranger  to  the  action  or  an  officer  of  the  court  — 
is  expected  to  act  on  the  authority  of  the  order,  a  certified  copy 
should  usually  be  served. 

The  rule  is  similar  where  the  object  of  the  service  is  to  give 
notice  of  a  matter  or  step  in  the  action.^ 

2.  By  whose  hand  made.  ] —  In  the  abseaice  of  any  statute  for- 
bidding service  of  papers  to  be  made  by  a  party,®  a  party  is  com- 
petent, since  the  law  allows  parties  to  testify  in  their  own  behalf, 
to  make  service  of  papers,'^  and  even  where,  as  in  case  of  a  sum- 
mons, the  party  cannot  make  service,  he  may  make  proof  of  ser- 
vice.® 

A  process  or  mandate,  if  directed  to  an  officer,  must  be  served 

4  Smitli  V.  Kerr,  49  Hun,  29,  17  N.  Y.  St.  Rep.  351,  1  N.  Y.  Supp.  454,  15 
.  Civ.  Pro.  Rep.  126.  See  Tyler  v.  Simmons,  6  Paige  (N.  Y.),  127,  132,  holding 
that  service  of  a  copy  of  an  order,  or  at  least  a  formal  notice  of  entry,  is 
necessary  to  limit  the  time  to  appeal.  See  Code  Civ.  Pro.,  §§  1325,  1343,  1351, 
regulating  service  of  a  copy  of  an  order,  with  vs'ritten  notice  of  entry,  in  order 
to  start  the  time  running  within  which  to  appeal. 

In  many  cases  the  statute  or  order  contains  directions  on  this  point,  requir- 
ing a  certified  copy  where,  upon  general  principles,  it  would  not  be  essential. 

Strictly  speaking,  where  an  uncertified  copy  is  served,  it  is  to  be  regarded 
as  a  copy  of  the  original  rather  than  a  copy  of  the  certified  copy;  and  notice 
given  accordingly. 

As  to  with  what  signature  or  indorsement  a  paper  should  be  served,  see 
Copies,  pp.  43,  44,  and  Indoksements,  pp.  64,  65,  of  this  volume. 

6  Smith  V.  Kerr,  supra  ( service  of  copy  of  offer  of  judgment  and  attorney's 
authority  to  make ) . 

6  Such  as  exists  in  the  case  of  service  of  summons,  N.  Y.  Code  Civ.  Pro., 
§§  425,  3156,  or  the  process  to  commence  a  special  proceeding  (Id.,  §  433), 
prescribed,  perhaps,  because,  if  allowed  in  such  u,  case,  a  party  might  recover, 
on  default,  on  his  own  oath.  If  served  by  a  party  in  violation  of  statutory 
provision,  it  is  an  irregularity  only.  Myers  v.  Overton,  2  Abb.  Pr.  344.  The 
attorney  for  the  party  may  make  the  service.  Whitewater,  etc.,  Bank  v. 
Estenson,  68  Minn.  28. 

f  Wetmore  v.  Parker,  52  N.  Y.  450,  aff'g,  7  Lans.  121.  (Service  of  citation 
on  probate  in  Surrogate's  Court.) 

Contra,  Marion  County  i\  Stanfield,  8  Iowa,  406,  holding  service  of  a  notice 
of  appeal  insufficient  because  made  by  the  party,  the  ground  of  the  decision 
being  that  there  was  nothing  in  the  Code  to  authorize  such  a  service. 

8 White  V.  Bogart,  73  N.  Y.  256.  (Affidavit  of  plaintiff  to  genuineness  of 
signature  of  defendant  to  admission  of  service.) 
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by  the  officer  or  his  deputy ;  *  if  merely  directed  to  the  person  or 
party  affected  thereby,  it  may  be  served  by  any  person  in  the  ab- 
sence of  any  rule  of  court  or  statute  to  the  contrary.^" 

In  order  to  prevent  abuse,  the  New  York  General  Eules  of  Prac- 
ticed^ require  an  affidavit  of  service  of  summons  and  complaint,  if 
made  by  another  person  than  the  sheriff,  to  show  that  the  server 
was  not  less  than  eighteen  years  of  age,  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons  as 
defendant  therein,  and  that  he  left  the  copy  with  defendant  as  well 
as  delivered  it  to  him,  besides  stating  when,  and  at  what  particular 
place,  and  in  what  manner  he  served  it. 

It  is  the  better  practice  to  include  all  these  details  in  an  affidavit 
of  service  of  any  process,  or  of  any  paper  in  the  nature  of  origi- 
nal process,  whereby  a  special  proceeding  is  commenced,  such  as 
an  order  to  show  cause  on  an  original  petition,  because,  although 
the  court  rule  does  not  expressly  extend  beyond  summons  and  com- 
plaint and  notices  therewith,  the  statute  which  regulates  the  ser- 
vice of  a  summons  applies  likewise  to  the  service  of  the  paper 
which  commences  the  special  proceeding.*^ 

3.  Mode.1 — Where  service  is  required  without  qualification,  de- 
livery of  a  copy  is  intended  ;**  and  the  reading  even  of  a  duly  au- 
thenticated process  or  notice,  by  a  proper  officer,  to  the  party  or  ■ 
person  to  be  charged,  is  not  sufficient**  without  delivery. 

Where  reading  and  delivery  are  required,  the  refusal  of  the 
person  to  whom  delivery  is  made  to  hear  the  reading  is  enough 
to  excuse  omission  to  read.*^ 

4.  Showing  original.^ — It  is  not  necessary  to  show  an  original 
order  on  serving  a  copy,*®  unless  for  the  purpose  of  putting  in  con- 

9  Hickey  v.  Forrestal,  49  111!  255 ;  Pelham  v.  Edwards,  45  Kana.  547. 

10  Ciimminga  v.  Akron  Cement,  etc.,  Co.,  6  Blatchf.  509,  subpoena  to  witness. 
Held,  that  service  by  a  private  person  is  sufficient.  The  subpoena,  unlike  the 
summons,  is  directed,  not  to  the  marshal,  but  to  the  person  himself. 

11  No.  18. 

12  N.  Y.  Code  Civ.  Pro.,  §  433. 

13  See  Smith  v.  Kerr,  49  Hun,  29,  17  N.  Y.  St.  Rep.  351,  1  N.  Y.  Supp.  454. 
1*  See  Notice,  paragraph  1,  page  190. 

People  V.  McHatton,  2  Scam.  (111.)  566.  (Service  of  order  on  officer  to 
make  return,  not  suflSciently  made  by  reading;  motion  founded  on  such  service 
denied. ) 

Hart  V.  Gray,  3  Sumn.  339  (holding  appointment  of  guardian  a  nullity, 
because  notice  in  writing,  signed,  etc.,  required  to  be  served,  was  only  read 
to  the  party ) . 

15  Campbell  v.  Shrum,  3  Watts,  60;  Norton  v.  Header,  4  Sawy.  (U.  S  )  619. 
For  other  eases  see  proof  of  service  of  Summons. 

16  Whitman  v.  Johnson,  10  Misc.  730,  31  N.  Y.  Supp.  805. 
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tempt  for  disobedience.     Other  consequences  of  disobedience  fol- 
low, without  proof  of  the  showing  of  original." 

5.  Service  such  as  to  make  disobedience  a  contempt.] —  In  serv- 
ing a  paper,  disobedience  of  which  it  is  desired  may  be  punish- 
able as  a  contempt,  exhibition  of  the  signature  of  the  judge,  if  it 
be  a  judge's  order,  or,  if  a  court  order,  the  service  or  exhibition 
of  a  certified  copy,  is  necessary,^*  and  a  copy  must  be  left  with 
the  person  served ;  ^^  and  the  affidavit  should  also  state  that  the 
person  making  the  service  knew  the  person  served  to  be  the  one  in- 
tended; but  the  requirement  prescribed  for  service  of  summons,"* 
that  the  server  should  be  not  less  than  eighteen  years  of  age,  does 
not  apply  even  by  analogy  to  such  a  paper,  unless  it  be  in  the  na- 
ture of  original  process,  such  for  instance  as  an  order  to  show  cause 
against  an  officer  of  the  court.^ 

6.  Withdrawing  service.] — One  who  having  made  service  im- 
mediately receives  the  paper  back  again,  instead  of  leaving  it  with 
the  person  served,  cannot  take  advantage  of  the  delivery  as  ser- 
vice.^^ 

1.  Refusal  to  accept.] — An  efl:"ort  to  make  service,  is  not  de- 
feated by  the  refusal  of  the  person  to  whom  it  was  addressed  to 
receive  the  paper  tendered  to  him,  or  to  listen  to  its  reading  when 
the  case  is  one  where  reading  is  required.  Laying  the  paper  on 
the  table  before  him  is  a  delivery  to  him,  and  leaving  it  there,  is 
sufficient.*^ 

8.  Days  and  hours  of  personal  service.] —  Service,  if  personal, 
on  party  or  attorney,  or  on  an  attorney  during  his  absence  from 
his  office  by  leaving  the  paper  with  his  partner  or  clerk  therein, 

17  Such  as  the  right  to  vacate  an  inquest  taken  in  violation  of  a  stay  so 
served.     Bank  of  Utica  v.  Kibby,  7  Cow.  148. 

Or  the  right  to  enforce  order  for  bill  of  particulars.  Gross  v.  Clark,  1 
Civ.  Pro.  Rep.    (McCarty)    17. 

18  Bank  of  Utica  v.  Kibby,  7  Cow.  148 ;  Mayor  v.  Conover,  5  Abb.  Pr.  244, 
252 

19  American  Mortgage  Co.  v.  Sire,  103  App.  Div.  396,  92  N.  Y.  Supp.  1082. 

20  By  N.  Y.  Gen.  Rule  No.  18. 

21  Or  other  notice  whereby  a  special  proceeding  is  begun.  Code  Civ.  Pro., 
§  433. 

22  Earll  V.  Chapman,  3  E.  D.  Smith,  216  (dismissing  appeal  because  the 
notice  of  appeal  served  was  immediately  taken  back  for  the  purpose  of  serving 
it  on  another  party).     Beekman  v.  Cutler,  2  Code  Rep.  51. 

23  Nathan  v.  Sutphen,  68  Cal.  267,  9  Pac.  Rep.  110,  and  see  paragraph  3 
{above). 
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or  with  a  peTSon  having  charge  thereof,^*  is  good,  made  at  any 
hour  of  day  or  night.^  Other  methods  of  service  are  limited  as  to 
hours,  being  usually  required  between  6  a.  m.  and  9  p.  m. 

Service  on  Sunday  is  not  good,^®  but  unless  a  statute  expressly 
restricts  service  on  holidays,  it  may  be  made  on  those  days.*^ 

9.  Fractions  of  a  day.] —  The  law  does  not  now  refuse  to  re- 
gard fractions  of  a  day  merely  because  they  are  fractions ;  and  if 
the  adversary's  time  is  limited  by  a  specified  hour,  service  on  him 
at  a  later  hour  of  the  same  day  is  good ;  ^*  but  the  old  maxim  is 
still  invoiced  to  prevent  negligence  and  injustice.^^  Thus,  under 
the  rule  that  an  inquest  or  default  may  be  taken  when  the  cause 
is  reached,  when  no  affidavit  of  merits  has  been  served  —  if  the 
party  waits  and  serves  the  affidavit  on  the  day  when  the  default 
for  the  want  of  it  may  be  regularly  taken,  and  the  default  is  taken 
on  that  day,  in  good  faith,  and  without  knowing  of  the  ser- 
vice, the  court  will  not  inquire  or  take  notice  of  the  fact  that  the 
service  was  at  an  earlier  hour  in  the  day  than  the  taking  of  the 
default^" 

II.     SERVICE  ON  PARTY,  ATTORNEY,  OR  COUNSEL. 

10.  Papers  to  affect  party  who  has  not  appeared.] — A  party 
who  has  not  appeared  is  not  entitled  to  further  notices  in  the  ordi- 
nary prosecution  of  the  action  (at  least  within  the  original  scope 

24  Cooper  V.  Carr,  8  Johns.  360  ( service  of  notice  of  motion  on  clerk  in 
office  at  10  at  night).     Followed  in  Miller  v.  Stocking,  22  Wend.  623. 

26  A  party  having  service  to  make,  has  the  whole  of  the  last  day  fixed  for 
service,  and  affidavit  that  the  paper  was  not  served,  made  on  that  day,  even 
after  9  at  night,  is  irregular,  and  will  not  sustain  a  default  thereon.  Hoxie 
«.  Scott,  Clarke,  457. 

26  N.  Y.  Pen.  Code,  §  268;  Scott  Shoe  Maeh.  Co.  v.  Cancel,  63  App.  Div. 
172,  71  N.  Y.  Supp.  263.  Except  summons,  complaint,  and  injunction  order, 
if  an  order  is  obtained  permitting  service  on  that  day  {Code  Civ.  Pro.,  §  6, 
as  amended  in  1900)  ;  and  except  habeas  corpus  (Code  Civ.  Pro.,  §  2015). 

As  to  service  on  Sunday,  in  Ohio  and  California,  see  Pubucation,  p.  358, 
note  97  of  this  volume;  also  Hastings  t).  Columbus,  42  Ohio  St.  585. 

27Didsbury  v.  Van  Tassell,  56  Hun,  423,  10  N.  Y.  Supp.  32;  Matter  of 
Bornemann,  6  App.  Div.  524,  39  N.  Y.  Supp.  686;  Flynn  v.  Union  Surety  &  tr. 
Co.,  170  N.  Y.  145. 

28  Warden  v.  Etler.  143  Mass.  19,  7  East.  Rep.  858. 

29  See  Douglass  v.  Sieferd,  18  Misc.  188,  41  N.  Y.  Supp.  289  (law  going- 
into  effect  on  the  day  of  trial  applies  to  such  trial). 

sOBrainard  v.  Hanford,  6  Hill,  368.  Affidavit  to  prevent  an  inquest,  left 
at  plaintiff's  office,  no  one  being  in  at  the  time,  and  he  took  the  inquest  a  few 
minutes  afterwards,  but  without  knowing  that  the  affidavit  had  been  served. 
Motion  to  set  aside  the  inquest  denied. 
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of  the  relief  which  the  jurisdictional  process  and  papers  -warned 
him  would  be  sought"),  unless  he  is  actually  confined  in  jail  for 
want  of  bail.*^ 


11. who  has  appeared  in  person.] —  If  a  party  to  an 

action  has  appeared  in  person,  papers  may  be  served  on  him*^  (1) 
personally  at  any  hour;  ^*  (2)  Or  by  leaving  the  paper  at  his  resi- 
dence within  the  State  between  6  a.  m.  and  9  p.  m.  with  a  person 
of  suitable  age  and  discretion,  or  (3)  by  mail  under  the  require- 
ments hereafter  discussed.^^ 

If  the  residence  of  a  party  appearing  in  person  cannot,  with 
reasonable  diligence,  be  ascertained,  or  his  residence  is  out  of  the 
State,  and  he  has  not  designated  on  the  preceding  papers,  an  ad- 
dress within  the  State,  service  of  a  paper  upon  him  may  be  made 
by  serving  it  on  the  clerk.^®  But  mere  lack  of  attorney  is  not  suf- 
ficient to  justify  proceeding  against  a  party  by  service  on  the 
elerk.^' 

12. who  has  appeared  by  attorney.'] —  If  a  party  to  an 

action  has  appeared  generally,^*  by  attorney,  service  must  be  made 
on  him,  not  on  the  party .^^  An  oral  arrangement  for  substitution 
does  not  dispense  with  service  on  the  attorney  so  long  as  he  re- 
mains such  on  the  record.*** 

A  statute  or  rule,  order  or  judgment,  requiring  service  on  the 
"  defendant,"  or  on  the  "  party,"  is  not  construed  as  necessarily 

31  See  Weil  v.  Martin,  24  Hun,  645,  1  Civ.  Pro.  Rep.  (McCarty)  133; 
compare  Carr  v.  Sterling,  114  N.  Y.  558;  Farmers'  Nat.  Bank  v.  Williams, 
9  N.  Y.  Civ.  Pro.  Rep.  212. 

32  N.  Y.  Code  Civ.  Pro.,  §  799. 

33  N.  Y.  Code  Civ.  Pro.,  §§  798,  799. 

34  See  paragraph  8,  supra. 

35  See  paragraphs  34-42,  post. 

38  N.  Y.  Code  Civ.  Pro.,  §  800;  Grant  v.  Dean,  4  Monthly  L.  Bui.  13. 

3T  Clement  v.  Crossman,  8  Johns.  287.  It  is  a  recognized  general  principle 
that  one  ought  not  to  lose  a  right  acquired  by  judgment  until  he  has  had  a 
reasonable  opportunity  to  be  heard.  Thus,  if  the  judgment-creditor  has  no 
attorney,  a  rule  to  join  in  error  must  be  served  on  him.  Motion  to  set  aside 
jvtdgment  of  reversal.  Notice  was  posted  in  clerk's  office.  Held,  insufficient, 
but  motion  denied  on  ground  of  laches. 

38  As  to  what  mode  of  appearance  entitles  to  notice.      See  Appeakance. 

39  N.  Y.  Code  Ciy.  Pro.,  §  799;  Wardell  v.  Eden,  2  Johns.  Cas.  121.  "  Where- 
ever  there  is  an  attorney  retained,  the  service  must  be  on  him;"  service  on 
the  party  held  irregular.  Bennett  v.  Weed,  38  Misc.  290,  77  N.  Y.  Supj).  864 
(service  of  notice  of  motion  upon  one  client  personally  by  his  ovra  attorney, 
who  also  appears  for  another,  is  a  nullity). 

40  Wood  V.  Holmes,  19  Wkly.  Dig.  121. 
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implying  -personal  service  j  but  is  taken  in  connection  with  the 
general  principle  that  if  a  defendant  has  appeared  by  attorney, 
and  the  action  is  still  pending,  service  on  the  latter  is  necessary 
and  sufficient.*^ 

And  the  same  has  been  held  even  of  service  on  which  to  found 
proceedings  for  contempt,  in  some  cases,*^  but  this  applies  only  to 
a  pending  action  or  proceeding,  and  not  where  the  attorney's  au- 
thority has  presumably  terminated  by  entry  of  a  final  judgment 
or  order.**     (See  paragraph  13,  below.) 

The  language  of  the  statute  in  question  is  to  be  considered,  how- 
ever, and  if  it  appear  from  the  context  that  personal  service  was 
contemplated,  the  court  should  not  proceed  on  service  on  the  at- 
torney merely,  especially  to  punish  for  contempt.** 

41  Rogers  v.  Ladd,  117  Mass.  334  (holding  notice  to  attorney  of  record  good 
under  a  statute  authorizing  summary  judgment  on  notice  to  defendant). 

Welton  V.  Garibardi,  6  Cal.  245  (holding  service  of  notice  of  appeal  on 
attorney  good  under  statute  as  to  Justice's  Court  requiring  service  on  the 
party,  and  not,  as  in  appeals,  on  the  party  or  attorney). 

Where  an  order  required,  if  defendant  refused  to  refund  certain  moneys 
within  twenty  days  after  service  of  a  copy,  a  judgment  should  be  set  aside 
and  vacated,  but  did  not  in  terms  require  personal  service:  Held,  service  on 
his  attorney  was  sufficient.      Flynn  v.  Bailey,  50  Barb.  73. 

Hence,  where  a  defendant  has  appeared  by  attorney,  an  amended  complaint, 
required  by  the  statute  to  be  served  on  "  the  defendant,"  is  to  be  served  on 
the  attorney,  and  service  on  defendant  personally  is  irregular,  and  will  not 
sustain  default  for  want  of  answer.  Mereier  v.  Pearlstone,  7  Abb.  Pr.  325; 
to  same  effect,  Tripp  v.  De  Bow,  3  How.  Pr.  114. 

Contra,  Finch  v.  Lamberton,  62  Pa.  St.  370  (statute  requiring  notice 
containing  names  of  arbitrators  to  be  served  on  the' party,  not  complied  with 
by  service  on  attorney ) . 

Nash  V.  Gilkeson,  5  Serg.  &  R.  352.  (Notice  of  taking  deposition,  rejected 
when  offered  in  evidence  because  notice  served  on  attorney.)  s.  p.,  Gracy  v. 
Bailee,  16  Serg.  &  R.  126;  Fleming  v.  Beck,  48  Pa.  St.  309;  Cunningham  f). 
Jordan,  1  Pa.  St.  442. 

Otherwise  where  there  was  no  requirement  of  statute  or  rule,  and  the 
attorney  retained  the  paper  without  objection.  Newlin  t'.  Newlin,  8  Serg.  & 
R.  41. 

42  Pitt  V.  Davison,  37  N.  Y.  235;  Mahon  v.  Mahon,  50  Super.  Ct.  92;  Zim- 
merman V.  Zimmerman,  26  Abb.  N.  C.  366,  14  N.  Y.  Supp.  444;  Rochester 
Lamp  Co.  v.  Brigham,  1  App.  Div.  490,  37  N.  Y.  Supp.  403;  Isaacs  v.  Calder, 
42  App.  Div.  152,  59  N.  Y.  Supp.  23;  Hart  v.  Johnson,  43  Hun,  605;  Koehler 
V.  Farmers  &  Drovers'  Bank,  14  N.  Y.  Civ.  Pro.  Rep.  71. 

43  Keller  v.  Keller,  100  App.  Div.  325,  91  N.  Y.  Supp.  528;  Goldie  v.  Goldie, 
77  App.  Div.  12,  79  N.  Y.  Supp.  268,  12  Anno.  Cas.  175. 

44  See,  for  instance,  Tebo  r.  Baker,  77  N.  Y.  33  ( order  for  examination 
before  trial).  Brown  v.  Georgi,  26  Misc.  128,  56  N.  Y.  Supp.  923  (an  order 
striking  out  an  answer  upon  failure  to  comply  with  the  order  for  discovery, 
sustained  although  the  original  order  was  served  only  upon  the  defendant's 
attorney ) . 
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13.  Attorneys  power  to  proceed  after  judgment.'] — If  the  client 
does  not  revoke  the  ^authority  of  his  attorney  of  record,  either  ex- 
pressly or  by  implication,  when  the  attorney  has  recovered  judg- 
ment, the  attorney  has  implied  power,  without  a  new  retainer,  to 
proceed  to  enforce  the  judgment;*^  and  papers  thereupon  served, 
and  demands  made,  by  him,  upon  the  adverse  party  or  attorney, 
in  the  course  of  such  proceedings  in  the  cause,  and  for  purpose  of 
enforcement  of  the  judgment,  whether  by  way  of  issue  of  execu- 
tion, or  remedies  against  the  person,**  or  the  institution  of  supple- 
mentary proceedings,*^  are  within  his  general  authority. 

But  the  lapse  of  time  —  a  year  and  a  day  at  common  law,*^  for 
which  two  years  from  filing  the  judgment-roll  is  substituted  by  the 
ISTew  York  statute*^ —  terminates  his  power  to  satisfy  the  judg- 
ment.^* 

14.  —  to  give  consent  affecting  appeal  or  review,] — While  it  is 
not  uncommon  practice  to  obtain  and  rely  upon  a  stipulation  ex- 
tending the  time  within  which  to  serve  a  notice  of  appeal,  the  ques- 
tion is  not  authoritatively  settled  whether,  in  the  absence  of  in- 

«  Barber  v.  Dewes,  101  App.  Div.  432,  91  N.  Y.  Supp.  1059;  Cruikshank 
V.  Goodwin,  66  Hun,  626,  20  N.  Y.  Supp.  757,  49  N.  Y.  St.  Rep.  603.  See  also 
Commercial  Bank  v.  Foltz,  13  App.  Div.  603,  43  N.  Y.  Supp.  985,  and  eases 
collated. 

46  Steward  v.  Biddleeum,  2  N.  Y.  103  (demand  previous  to  instituting  pro- 
ceeding under  the  non-imprisonment  act ) . 

•47  Ward  V.  Roy,  69  N.  Y.  96  ( holding  that  the  attorney's  authority  extends 
even  to  binding  his  client  for  the  costs  of  a  suit  by  a  receiver  appointed  in 
such  supplementary  proceedings ) . 

Supplementary  proceedings  have  since  been  declared,  by  statute  in  New 
York,  to  be  a  new  special  proceeding,  not  a  proceeding  in  the  action,  but  this 
formal  change  does  not  terminate  the  implied  power  of  the  attorney  to  collect 
the  debt  through  them. 

Davis  V.  Bowne,  118  N.  Y.  55  (attorney  may  authorize  sheriff  to  discharge 
defendant  held  under  body  execution,  upon  being  paid  the  amount  of  the 
judgment ) . 

But  the  death  of  the  client  does  terminate  the  authority.  Amorg  v.  La 
Mothe,  5  Abb.  N.  C.  146. 

Whether  the  attorney  can  bring  a  new  suit,  compare  Nichols  v.  Dennis, 
R.  M.  Charlt.  (Geo.)  188  (holding  that  he  can  sue  out  scire  facias  to  fix 
liability  of  bail);  Dearborn  -w.  Dearborn,  15  Mass.  316  (holding  that  it  is 
his  duty  to  do  so  —  in  this  case  the  client  resided  at  a  distance )  ;  and,  on  the 
other  hand,  Walradt  v.  Maynard,  3  Barb.  584  (holding  that  he  has  not 
implied  authority  to  sue  on  the  bond  given  on  certiorari,  and  cannot  recover 
his  fees  of  his  client  if  he  does  so). 

48  Lewis  V.  Woodruff,  15  How.  Pr.  539. 

49  N.  Y.  Code  Civ.  Pro.,  §  1260.  And  during  this  period  he  may  so  satisfy 
the  judgment  against  the  direction  of  his  client.  Woodford  v.  Kasbach,  6  Civ. 
Pro.  Rep.  321. 

50  How  far  he  has  power  to  bind  his  client,  and  protect  the  sheriff,  by 
special  instructions  modifying  what  would  otherwise  be  the  duty  of  the  sheriff. 
Bee  Execution. 
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structions  from  a  client,  the  attorney  has  implied  power,  after 
judgment,  to  extend  the  time  of  his  adversary  to  appeal. ^^ 

But  he  has  not  the  power  to  consent  to  vacate  a  regular  judg- 
ment on  the  merits,^^  or  allow  a  new  trial  after  such  judgment,^^ 
unless  for  a  cause  for  which  the  court  would  vacate  it;  nor,  after 
final  judgment,  to  consent  to  the  entry  of  orders  amending  the  pro- 
ceedings nunc  pro  tunc.^  Otherwise  of  a  purely  formal  judg- 
ment, or  one  unconscionably  obtained.®^ 

15.  Power  of  client  to  proceed  hy  new  attorney.] — Upon  the 
recovery  of  judgment,  however,  the  client  may  revoke  his  attor- 
ney's authority  and  proceed,  so  far  as  he  can  without  prejudice 
to  the  former  attorney's  lien,  by  another  attorney,  without  causing 
substitution  on  the  record.^®  Hence,  if  after  judgment,  papers  on 
behalf  of  a  party  to  the  judgment  are  served  by  another  attorney, 
they  are  to  be  received  and  respected  as  binding  the  client.  It  is, 
however,  the  better  practice  for  an  attorney  coming  into  the  cause 
after  judgment  in  this  way,  to  serve  formal  notice  of  appearance 
and  demand  that  all  papers  be  served  on  him. 

Such  proceedings,  however,  are  not  to  be  relied  on  without  re- 
gard to  the  question  whether  the  former  attorney  may  have  a  lien 
upon  the  judgment  he  recovered,  which  may,  under  some  circum- 
stances, entitle  him  to  protection  against  proceedings  without  no- 
tice to  him. 

51  That  the  attorney  has  such  power  was  held  in  Hoffenberth  v.  Muller,  12 
Abb.  Pr.  (N.  S.)  221.  Contra,  Bergholtz  v.  Ithaca  St.  Ry.  Co.  27  Misc.  176, 
58  N.  Y.  Supp.  390,  29  Civ.  Pro.  Rep.  294. 

512  Quinn  v.  Lloyd,  30  Super  Ct.  538,  5  Abb.  Pr.  (N.  S.)  281,  36  How.  Pr.  378. 

53Holbert  v.  Montgomery,  5  Dana  (Ky.),  11.  (Here,  however,  as  the 
record  recited  the  consent  of  the  parties,  and  there  had  been  long  delay,  the 
court  declined  to  relieve.) 

M  Walter  v.  De  Graaf,  19  Abb.  N.  C.  406. 

■55  See  Anon.,  1  Wend.  108,  and  Read  v.  French,  28  N.  Y.  285. 

66  Thorp  V.  Fowler,  5  Cow.  446  ( holding  that  execution  may  be  issued  by 
another  attorney). 

Davis  V.  Solomon,  25  Misc.  695,  56  N.  Y.  Supp.  80,  28  Civ.  Pro.  Rep.  420. 
(New  attorney  appearing  for  defendant  upon  his  application  to  open  a  default 
judgment. ) 

s.  p.,  Egan  V.  Rooney,  38  How.  Pr.  121;  Cruikshank  v.  Goodwin,  20  N.  Y. 
Supp.  757,  66  Hun,  626. 

Ward  V.  Sands,  10  Abb.  N.  C.  60  (to  same  effect,  although  the  judgment 
was  void  for  want  of  jurisdiction). 

Hinkley  v.  St.  Anthony  Falls,  etc.,  Co.  9  Minn.  55  (rule  recognized  by 
statute ) . 

Whether  scire  facias  to  revive  a  judgment  in  a  new  action  within  the  rule,  see 
Gonnigal  v.  Smith,  6  Johns.  106,  affirmative;  and  Day  v.  Welles,  31  Conn. 
344,  negative. 
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Judgment  does  not  terminate  the  attorney's  duty  of  loyalty  to 
his  client,  and  he  should  not  act  thereafter  on  the  other  side  in  the 
same  case.^^ 

If  further  proceedings  are  taken  by  a  new  attorney,  service  of 
papers  for  cross  proceedings  may  be  made  on  "him,  although  there 
has  been  no  formal  substitution.''^ 

The  present  weight  of  authority  in  New  York  is,  that  the  prin- 
ciple that  the  party  may  change  his  attorney  after  judgment  does 
not  sanction  the  unsuccessful  party  in  appealing  to  the  Appellate 
Division  from  the  judgment,  by  a  new  attorney  without  formal 
substitution."^ 

16.  Appearance  on  appeal  from  judgment  presumed  author- 
ized.']— Whether  the  implied  power  of  the  attorney,  after  judg- 
ment, will  or  will  not  justify  him  in  appealing  from  the  judgment 
without  the  instructions  of  his  client,®''  if  he  does  proceed  in  his 
client's  name  and  give  notice  of  appeal,  or  respond  to  such  a  no- 
tice and  contest  the  appeal,®-'  he  will  be  presumed  to  have  authority 
to  do  so,  equally  as  when  an  attorney  appears  at  the  commence- 
ment of  an  action.®^ 

Hence,  if  the  former  or  any  new  attorney  serves  or  accepts 
notice  of  appeal  from  a  judgment,  the  adverse  party  may  proceed 

57 Lawrence  v.  Harrison,  Style,  426  (holding  the  attorney  of  the  defendant 
liable  to  an  action  by  the  defendant  for  having,  after  judgment,  procured  the 
issue  of  process  on  the  judgment  against  him ) . 

58 Ward  v.  Sands   [aiove) ,  motion  to  vacate  judgment  and  stay  meanwhile. 

59Pensa  v.  Pensa,  3  Misc.  417,  23  N.  Y.  Supp.  186;  Shuler  v.  Maxwell,  38 
Hun,  240  (appeal  dismissed,  101  N.  Y.  657)  ;  contra,  Webb  v.  Milne,  10  Civ. 
Pro.  Rep.  27. 

In  Magnolia  Metal  Co.  v.  Sterlingworth,  etc.,  Co.,  37  App.  Div.  366,  .56  N.  Y. 
Supp.  16,  the  court  construed  Rule  3  of  the  Court  of  Appeals,  providing  that 
the  attorneys  of  the  respective  parties  in  the  court  below  shall  be  deemed 
the  attorneys  of  the  same  parties  in  the  Court  of  Appeals,  until  others  shall 
be  "  retained  or  appointed,"  as  not  requiring  an  order  of  substitution  upon  a 
change  of  attorneys  pending  the  taking  of  an  appeal  to  that  court. 

The  court's  reasoning  in  the  case  last  cited  reveals  as  strong  arguments  in 
favor  of  a  similar  ruling  upon  an  appeal  taken  in  the  first  instance,  as  in 
the  case  of  the  further  appeal. 

eoAflBrmative,  Grosvenor  v.  Danforth,  16  Mass.  74;  Bach  v.  Ballard,  13  La. 
Ann.  487. 

61  Code  Civ.  Pro.,  §  1300,  requires  the  notice  of  appeal  to  be  served  upon 
the  attorney  for  the  adverse  party;  to  such  extent  the  statute  continues  the 
attorney's  authority,  and,  of  course,  the  duty  with  it  of  notifying  client  and 
thus  saving  his  rights  against  default  or  prejudice  from  neglect. 

^Contra,  Covill  v.  Phy,  24  111.  37  (continuance  granted  on  application  of 
defendant  in  error,  on  the  ground  that  the  attorney  who  appeared  for  the 
appellant  had  no  new  retainer  to  appear  in  the  Supreme  Court) . 
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as  if  such  attorney  were  authorized,  without  inquiring  into  his 
authority. 

If,  before  judgment,  a  notice  of  appeal  from  an  order  is  served, 
proceeding  from  an  attorney  not  the  attorney  of  record,  the  rem- 
edy is  not  to  move  to  dismiss  the  appeal  on  the  hearing,  for  the 
appeal  papers  will  not  show  that  no  substitution  has  been  made. 
A  motion  to  dismiss  on  notice  should  be  made.^ 

An  attorney  who  has  appeared  specially  upon  a  motion  to  vacate 
service  of  summons  upon  his  client  may  be  compelled  to  receive 
a  notice  of  appeal  from  the  order  entered  by  him  vacating  the 
service.®* 

17.  Client  hound  hy  service  after  judgment  on  attorney,  though 
neither  appears.] — At  common  law  the  implied  authority  of  an 
attorney  in  a  suit  for  debt,  to  pursue  the  remedy  of  his  client  to 
satisfaction,  does  not  terminate  with  judgment,  but  his  client  will 
be  bound  at  least  within  the  time  limited  (at  common  law  a  year 
and  a  day),  by  a  notice  of  appeal  from  an  uncollected  judgment, 
served  on  the  attorney.®^  Under  the  iN^ew  York  statute,  service 
of  the  notice  of  appeal  must  be  made  upon  the  attorney  for  the 
adverse  party  if  he  is  alive  and  can  be  found,  unless  he  has  been 
removed  and  notice  of  removal  served  upon  the  attorney  for  the 
appellant.®® 

The  same  principle  applies  to  the  process  necessary  on  a  writ 
of  error®^  to  a  motion  for  a  new  trial ;  ®®  to  a  motion  to  open  a 


63  Thierry  v.  Crawford,  33  Hun,  366.  Or,  perhaps  the  notice  thus  signed 
may  be  returned  with  the  objection  that  there  has  been  no  substitution.  But 
this  should  not  be  done  unless  the  notice  is  a  nullity.  Doe  v.  Bransom, 
6  Dowl.  490. 

84  Graves  v.  Grahams,  18  Misc.  600,  43  N.  Y.  Supp.  508. 

65  Nations  v.  Johnson,  24  How.  (U.  S.)  195  (saying  this  is  the  general  rule 
in  this  country,  proceedings  in  error  or  by  appeal  being  regarded  as  the  con- 
tinuation of  the  litigation  rather  than  a  new  action). 

Delapole  v.  Dick,  52  Law  Times  Rep.  (N.  S.)  457;  S.  c,  33  Wkly.  Rep.  585. 
(Whether,  if  the  judgment  had  been  fully  executed,  the  solicitors'  authority 
would  continue  until  the  time  for  appealing  expired,  was  not  decided.) 

66  Code  Civ.  Pro.,  §§  1300,  1302. 

6T  Bacon  v.  Hart,  1  Black,  38  (U.  S.),  (dictum);  Love  v.  Hall,  3  Yerg. 
(Tenn.)  408  (holding  the  relation  to  continue  for  purposes  of  service  of 
notice  for  proceedings  in  error,  unless  the  relation  is  terminated  by  the 
attorney  or  the  client;  if  not,  he  cannot  disavow  authority). 

68  Grant  v.  White,  6  Cal.  55  (holding  the  service  sufficient  in  an  action  at 
law,  although  the  defendant  had  employed  other  attorneys  meanwhile,  but 
had  given  no  notice  of  so  doing  to  his  adversary ) . 
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judgment  entered  on  default;^"  and  other  motions  incidental  to 
the  regularity  or  formal  correctness  of  a  judgment,  such  as  a  mo- 
tion to  readjust  costs  and  require  repayment  of  excess.'^" 

18.  —  interlocutory  proceedings  overlapping  judgment.] — As 
the  authority  of  the  attorney  survives  the  decision  for  the  purpose 
of  entering  judgment,  and  issuing  execution,  and  securing  the 
fruits  of  the  litigation,  he  may  be  held  to  represent  his  client  still 
for  the  purpose  of  charging  his  client  with  notice  given  to  the 
attorney,  required  or  allovs^ed  in  consequence  of  interlocutory  pro- 

69  Sheldon  v.  Riesdorph,  23  Minn.  518  (holding  that  the  attorney's  authority 
to  enforce  and  collect  the  judgment  enables  him  to  act  for  the  client  in  pro- 
tecting and  retaining  it  against  any  proceeding  in  the  same  action  to  avoid  it). 

Merriam  v.  Gordon,  17  Neb.  325,  27  N.  W.  Rep.  564  (holding  service  on 
attorney  sufficient  even  after  judgment,  the  motion  being  to  vacate  the 
judgment). 

Miller  v.  Miller,  37  How.  Pr.  1,  holding  that  motion  papers  to  set  aside 
a  judgment  of  divorce  granted  by  default  and  for  leave,  etc.,  were  properly 
served  on  the  plaintiflF's  attorneys  of  record,  although  served  nearly  two 
years  after  the  entry  of  the  judgment,  and  after  the  attorneys  had  settled 
with  their  client  and  they  themselves  had  dissolved  partnership.  One  of  the 
attorneys  appeared  specially  to  dispute  the  sufficiency  of  the  service  of  the 
motion  papers;  but  the  motion  was  granted,  nevertheless,  on  the  authority 
of  Drury  v.  Russell,  27  How.  Pr.  130,  which  see  stated  in  note  — ,  on  next 
page  {below).    Followed  in  Gebbard  v.  Gebbard,  25  Misc.  1,  54  N.  Y.  Supp.  40 f. 

s.  P.,  Flanders  v.  Sherman,  18  Wise.  575,  holding  a  non-resident  client 
bound  by  an  order  setting  aside  a  judgment  when  the  notice  of  motion  was 
served  on  the  attorney  of  record,  who  appeared  and  resisted  the  motion,  but 
gave  no  notice  to  his  client.  The  court  held  that  the  statutory  rule  that 
papers  are  to  be  served  on  the  attorney  and  not  on  the  party,  applies  during 
the  statutory  period  of  two  years  after  judgment  in  which  the  attorney  has 
power  to  satisfy. 

TO  Goodman  v.  Guthman,  2  Wkly.  Dig.  338,  holding  that  a  junior  attaching 
creditor  may  apply  on  petition  and  notice  for  a  readjustment  of  costs  in  a 
former  attachment  suit,  and  pa3rment  to  himself  of  the  excess;  and  service  of 
such  notice  upon  the  attorney  in  the  first  action  is  sufficient,  although  he  may 
have  settled  with  his  clients  and  have  no  further  connection  with  the  case. 

In  Swift  V.  Allen,  55  111.  303,  however,  it  was  held  that  notice  of  applica- 
tion to  amend  a  final  decree  —  in  this  case  to  insert  a  statement  that  the 
dismissal  of  the  bill  was  because  the  action  should  be  at  law  —  did  not 
bind  the  client,  because  served  on  the  solicitor  after  the  term  expired  at 
which  the  decree  was  rendered,  the  attorney  not  having  appeared  pursuant  to 
the  notice.    The  amendment  was  held  a  nullity. 

So  in  Berthold  v.  Fox,  2  Minn.  51,  an  amendment  of  a  judgment  in 
replevin  to  make  it  conform  with  the  verdict  more  than  two  years  after  entry, 
was  held  an  error,  because  notice  was  served  only  on  the  attorney  of  record, 
who  appeared  specially,  merely  to  object  to  the  motion  being  heard.  This 
decision  seems  clearly  sound  upon  any  view  of  the  law^  because  the  motion 
was  after  the  lapse  of  two  years. 

The  question  of  the  power  of  the  court  to  proceed  in  a  new  action  in  which 
its  assertion  of  jurisdiction  over  the  defendant  depends  on  the  service  of 
process  in  his  absence,  on  his  attorney  of  record  in  a  former  action,  depends 
on  other  principles.  Crellin  v.  Ely,  15  Fed.  Rep.  420;  Kamm  v.  Stark,  1 
Sawy.  547;  Hitner  v.  Suckley,  2  Wash.  (Cir.  Ct.)  465. 
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ceedings  which  overlap  the  judgment,  such  as  the  notice  which  a 
surety  in  an  undertaking  of  bail  may  give  to  the  plaintiff  to  pro- 
ceed against  the  principalJ^ 

19.  —  service  on  attorney  for  party  charged  or  discharged  by 
judgment.] — The  courts  have  proceeded  by  analogy  in  applying 
the  same  principle  of  the  implied  authority  to  enforce  or  main- 
tain a  judgment  he  has  recovered,  to  the  case  of  the  attorney  for 
the  unsuccessful  party,  and  the  attorney  of  a  party  who  has  de- 
feated a  recovery  or  procured  a  judgment  to  be  satisfied,  and  have 
accordingly  sustained  proceedings  to  impair  the  effect  of  the  judg- 
ment or  vacate  the  satisfaction,  when  commenced  by  notice  given 
to  such  attorney.^^ 

In  this  class  of  cases  the  power  of  the  court  to  proceed  on  such 
notice  is  also  supported  by  the  general  principle  which  recognizes 
its  authority  over  its  own  process  and  records.''^ 

20.  Specific  property;  fund  in  court.] —  The  principle  that  the 
attorney  has  implied  authority  to  receive  payment  is  the  result  of 
the  implication  arising  upon  a  general  retainer  to  bring  an  action 
for  the  collection  of  a  debt  or  the  enforcement  of  a  money  demand. 

It  does  not  sanction  the  payment  to  or  acknowledgment  of  sat- 
isfaction by  an  attorney  of  moneys  in  court  or  other  specific  funds 
directed  either  by  statute  or  by  the  terms  of  an  order  or  judgment 
to  be  paid  or  delivered  to  the  party. 

In  such  actions  the  authority  of  the  attorney  is  presumed  to  ex- 
tend to  all  those  proceedings  after  judgment,  at  least  within  the 
two  years'  period,  which  are  involved  in  the  maintenance  of  the 
judgment  against  attack,  or  necessary  to  be  taken  by  him  to  en- 
force the  judgment;  but  not  to  receiving  payment  of  sums  directed 

n  Toles  v.  Adee,  84  N.  Y.  222,  241;  s.  P.,  Drury  v.  Kussell,  27  How.  Pr.  130, 
where  service  by  defendant's  attorney  of  papers  for  a  motion  to  set  aside 
an  attachment  and  an  order  for  publication,  by  delivery  to  plaintiff's  attorney 
some  four  years  after  entry  of  judgment,  was  held  sufficient.  (Citing  Lusk  v. 
Hastings,  1  Hill,  656,  6G0.)     Followed  in  Miller  v.  Miller,  37  How.  Pr.  1. 

T2  Warden  v.  Eden,  2  Johns.  C'as.  121  (holding  that  where  an  attorney  was 
employed  even  only  to  confess  judgment,  service  on  the  party  of  notice  of 
motion  to  vacate  satisfaction,  was  irregular;  but  service  on  the  attorney  also, 
saved  the  motion ) . 

T3  Thus  in  Lee  v.  Brown,  6  Johns.  132,  service  of  order  to  show  cause  in 
1810,  why  judgment  obtained  in  1803  should  not  be  satisfied  on  the  record, 
the  plaintiff  residing  in  England,  was  directed  to  be  served  by  delivery  to 
the  attorney  of  record,  and  putting  up  copy  in  clerk's  office. 
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by  it  to  be  distributed,  nor  to  proceedings  to  modify  the  judgment 
after  the  lapse  of  the  two  years  by  impairing  its  effect  in  favor  of 
his  client,  or  enlarging  its  effect  against  his  client  by  further  di- 
rections in  the  nature  of  additional  relief. 

21.  ActvMl  entry  of  final  judgment  the  test.] — It  is  the  actual 
entry  of  judgment,  not  the  decision  on  which  the  entry  is  founded, 
that  is  referred  to  in  what  is  here  said  on  this  subject.  Motions 
for  judgment  and  motions  in  arrest,  even  after  judgment  has  been 
ordered,  are  within  the  implied  authority  of  the  attorney  of  rec- 
ord; and  service  on  him,  although  he  has  meanwhile  been  removed 
without  notice  to  the  adverse  parties,  will  bind  the  client,  even 
though  the  attorney  failed  to  appear  pursuant  to  the  notice.'* 

22.  Effect  of  statute  as  to  proceedings  lifter  judgment.'] — The 
perplexing  question  frequently  arising  in  the  absence  of  any 
statutory  regulation  as  to  the  proper  seirvice  of  notice  of  proceed- 
ings after  judgment,  is  commonly  removed  by  the  codes  of  pro- 
cedure, by  provisions  in  the  regulations  affecting  such  proceed- 
ings, allowing  service  on  the  attorney  of  record,  or  defining  the 
cases  in  which  such  service  may  be  made.'^^ 


T4Lusk  V.  Hastings,  1  Hill   (N.  Y.),  656. 

The  question  whether  the  implied  authority  of  the  attorney  extends  after 
judgment  in  respect  to  surplus  moneys  or  other  funds  in  the  court,  also 
involves  some  other  principles.  See  paragraph  20;  also,  volume  2,  Payment 
into  Court,  and  Reference. 

75  Thus  under  the  N.  Y.  Code  Civ.  Pro.,  §  1378,  notice  of  motion  for  leave 
to  issue  execution  after  the  lapse  of  five  years  from  entry  of  final  judg- 
ment, must  be  served  personally  on  the  adverse  party  if  he  is  a  resident, 
and  personal  service  can,  with  reasonable  diligence,  be  made  in  the  State, 
otherwise  a,  court  order  should  be  taken,  directing  the  manner  of  service. 
This  section  applies  to  the  docketing  of  a  decree  of  a  surrogate  and  the 
issuance  of  an  execution  thereon.  People  v.  Woodbury,  70  App.  Div.  416, 
75  N.  Y.  Supp.  236. 

Notice  of  motion  for  leave  to  issue  execution  after  the  expiration  of  one 
year  from  the  death  of  the  debtor  in  a  money  judgment,  must  be  given  to 
the  persons  whose  interest  in  the  property  will  be  affected  by  an  execution 
sale,  and  also  to  the  executor  or  administrator,  either  personally  or  by 
taking  a  court  order  to  show  cause  prescribing  the  manner  of  service.  (N.  Y. 
Code  Civ.  Pro.,  §  1381.) 

Notice  of  application  to  the  surrogate  for  leave  to  issue  execution  upon  a. 
judgment  against  an  executor  or  administrator  in  his  representative  capacity, 
must  be  personally  served  upon  the  executor  or  administrator,  unless  it 
appears  th'at  service  cannot  be  made  with  due  diligence.  In  such  case,  a 
surrogate's  order  to  show  cause  should  be  taken,  directing  as  to  whom  and 
in  what  manner  notice  should  be  given.     (N.  Y.  Code  Civ.  Pro.,  §  1826.) 

Notice  of  application  for  leave  to  sue  on  a  judgment  for  a  sum  of  money. 


392 

23.  — after  attorney's  death.] — If  the  attorney  of  record  dies 
before  judgment  service  made  upon  his  surviving  partner,  or  upon 
his  executor  or  administrator,  is  not  good.''®  Notice  to  appoint  a 
new  attorney  should  be  given  to  the  party. ^^ 

24.  Service  on  counsel.] —  If  there  is  an  attorney  of  record, 
service  on  counsel  will  not  dispense  with  necessity  of  service  on 
the  attorney.'^® 

Where  a  counsel  who  is  to  try  a  cause  signs  his  name  as  at- 
torney, both  before  and  after  the  decease  of  the  attorney  of  record, 
he  may  be  deemed  the  attorney  by  the  opposite  party. ^® 

rendered  in  a  court  of  record,  must  be  given  to  the  adverse  party  or  the  person 
proposed  to  be  made  the  adverse  party,  personally,  or,  if  personal  service  of 
notice  cannot  be  made  with  due  diligence,  a  court  order  should  be  taken 
directing  the  manner  of  service.      (N.  Y.  Code  Civ.  Pro.,  §  1913.) 

Notice  of  appeal  must  be  served  upon  the  attorney  for  the  adverse  party. 
(N.  Y.  Code  Civ.  Pro.,  §  1300.)  Or,  if  the  attorney  is  dead  'or  has  been 
removed,  and  notice  of  removal  has  been  served,  and  another  attorney  not 
substituted,  or,  if  for  any  reason  notice  of  appeal  cannot  with  due  diligence 
be  served  on  the  attorney  for  the  adverse  party  within  the  State,  it  may  be 
served  on  the  respondent  in  the  manner  prescribed  by  law  for  serving  it  upon 
an  attorney,  and  if  such  service  cannot  with  due  diligence  be  made  within 
the  State,  a  judge  of  the  appellate  court  may  direct  the  mode  of  service. 
(N.  Y.  Code  Civ.  Pro.,  §  1302.)  And  it  seems  that  the  same  principles  are 
applicable  by  analogy  to  sanction  the  respondent  in  his  mode  of  service  on 
the  appellant.     (Hickox  v.  Weaver,  15  Hun,  375,) 

Notices  of  motions  to  set  aside  final  judgment,  generally,  for  irregularity 
or  error  in  fact,  if  a  person  entitled  to  notice  cannot  with  due  diligence  be 
found  within  the  State,  may  be  served  in  any  manner  which  the  court  or  a 
judge  thereof  may  direct.      (N.  Y.  Code  Civ.  Pro.,  §   1289.) 

Notice  of  a  motion  to  set  aside  a  final  judgment  for  error  of  fact  not 
arising  upon  the  trial,  when  made  by  the  party  against  whom  the  judgment 
is  rendered,  or  his  heir,  devisee,  executor,  or  administrator,  may  be  served 
upon  the  attorney  of  record  for  the  party  in  whose  favor  the  judgment  is 
rendered,  with  like  effect  as  if  served  upon  the  party.  (N.  Y.  Code  Civ.  Fro., 
§  1287.)     Notice  being  also  given  to  the  occupant  if  real  property  be  affected. 

Notice  of  application,  after  judgment  to  cancel  Us  pendens,  may  be  served 
as  directed  or  approved  by  the  court.     (N.  Y.  Code  Civ.  Pro.,  §  1674.) 

Notice  of  an  application  to  discharge  a  judgment  against  a  bankrupt,  on 
proof  of  his  discharge  in  bankruptcy,  must  be  given  to  the  judgment-creditor, 
or  his  attorney  of  record  in  the  judgment,  or,  if  either  cannot  be  found,  then 
by  publication.     (N.  Y.  Code  Civ.  Pro.,  §  1268.) 

•■^fi  Bacon  v.  Hart,  1  Black  (U.  S.),  38.  Service  of  citation  for  writ  of  error 
made  upon  the  executrix  of  the  deceased  attorney  of  record,  and  on  his  law 
partner.  Held,  that  as  his  character  and  duties  as  such  did  not  devolve  on 
his  own  personal  representatives  after  his  death,  the  service  was  insufficient, 
and  the  writ  was  therefore  dismissed. 

■i"?  See  Attoenet. 

*^8  Jackson  v.  Larroway,  2  Johns.  Cas..  114;  s.  c,  as  Larroway  v.  Lewis, 
Colo.  &  C.  Cas.  126.  (Holding  notice  of  taxation  served  on  counsel,  instead 
of  attorney,  irregular,  though  it  was  of  costs  of  putting  off  trial.) 

79  Davis,  P.  J.,  Cambridge  Valley  Nat.  Bank  v.  Matthews,  1  N.  Y.  Monthly 
L.  Bull.  10. 
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25.  Service  on  attorney's  partner.] — Service  on  the  attorney's 
partner,  if  not  also  one  of  the  attorneys  on  record,  is  not  safe  ser- 
vice unless  made  at  the  attorney's  office;  although  it  might  be  sus- 
tained by  showing  the  partner's  authority  in  the  particular  case. 
But  the  law  does  not  recognize  partnership  alone  as  sustaining 
service.*" 


26.  Death  of  client] — The  death  of  the  client  terminates  the 
authority  of  the  attorney,  and  he  cannot,  as  of  right,  thereafter, 
until  the  issue  of  letters,  if  necessary,  and  the  substitution  of  the 
successor  as  a  party,  serve  a  notice  or  paper  in  the  cause,  other 
than  a  notice  of  the  fact  of  death,  etc.,  that  may  prevent  the  other 
party  from  proceeding  unawares.*^  The  attorney's  interest  in 
the  costs  of  the  action  will  not  sustain  a  judgment  for  costs  entered 
after  the  client's  death.*^  So  the  death  of  the  adverse  party  pre- 
cludes effective  service  on  his  attorney.** 

And  when  a  personal  representative  has  been  appointed,  the 
latter  may  proceed  by  a  fresh  attorney  if  he  choose,  so  far  as  ha 
can  without  prejudice  to  the  lien  of  the  former  attorney. 

The  former  attorney  has  not,  by  virtue  of  his  original  re- 
tainer, a  right  to  act  or  receive  service  for  the  representative** 
or  the  heirs.*^ 

If,  however,  the  adverse  attorney  assumes  to  treat  the  attor- 
ney whose  power  is  revoked  by  death  of  his  client,  as  still  au- 
thorized, he  cannot  object  on  that  ground  to  his  being  heard  in 
response  to  a  notice  so  served.*® 

80 Bacon  v.  Hart,  1  Black  (U.  S.),  38  (cUctum) ;  see  also  Lansing  v. 
McKillup,  7  Cow.   (N.  Y.)  416. 

siBalbi  V.  Duvet,  3  Edw.  (N.  Y.)  418.  Here  the  solicitor  for  a  client, 
residing  in  France,  filed  a  bill ;  but  such  client  was  then  dead.  As  soon  as  he 
knew  the  fact  he  notified  the  defendant's  solicitor,  but  the  latter  continued 
proceedings.  The  court  stayed  them  on  motion,  and  gave  him  costs  only  to 
the  day  he  had  notice  of  the  death.  Bellinger  v.  Ford,  21  Barb.  311;  Lapaugn 
V.  Wilson  43  Hun,  619,  6  N.  Y.  St.  Eep.  624;  Piering  v.  Henkel,  2  N.  Y. 
Supp.  413,  18  St.  Rep.  823. 

82  Piering  v.  Henkel,  2  N.  Y.  Supp.  413,  18  St.  Rep.  823. 

83Adams  v.  Nellis,  59  How.  Pr.  385. 

84Gleason  v.  Dodd,  4  Mete.  333;  Beach  v.  Gregory,  2  Abb.  Pr.  (N.  Y.)  203; 
Amorg  V.  La  Mothe,  5  Abb.  N.  C.  (N.  Y.)  146;  Skinner  v.  Busse,  38  Misc.  265, 
77  N.  Y.  Supp.  561,  11  Anno.  Cas.  157. 

85  Putnam  v.  Van  Buren,  7  How.  Pr.  31. 

So  held  even  where  the  attorney  was  executor.    Judson  v.  Love,  35  Cal.  463. 

86  Matter  of  Beckwith,  90  N.  Y.  667. 


394  Abbott's  peactice  and  forms. 

27.  Assignment.] — The  assignment  of  a  judgment  recovered 
has  the  same  effect  as  death  would  have  upon  the  pov^ers  of  the 
assignor's  attorney.®^ 

III.     SERVICE  ON  CLERK. 

28.  Bervice  on  clerk  of  court.'] — Where  a  statute  or  rule  re- 
quires service  on  the  clerk,  as  is  usually  the  case  for  notice  of 
appeal,  delivery  at  the  office  to  the  deputy, ^^  or  other  person  in 
charge,  is  enough.     Service  is  sufficiently  made  by  filing.^® 

The  statute  allowing  service  by  mail  does  not,  by  implica- 
tion, apply  to  service  on  the  clerk.  If  a  paper  is  sent  him  by 
mail,  it  must  reach  him  within  the  time  limited  for  service  on 
liim ;  ^°  hence  admission  of  service  should  be  asked  for,  which 
will  show  the  date  of  actual  receipt. 

IV.     SERVICE   PERSONALLY,   OR   AT   OFFICE   OR  RESIDENCE  OF 

ATTORNEY. 

29.  Personal  Service.] — ■  Service  on  the  attorney  of  record  is 
good  at  common  law,®^  and  under  the  Wew  York  Code,  wherever 
and  at  'whatever  hour  made ;  ®^  and  where  two  attorneys  were  in 
partnership,  the  business  being  done  in  the  name  of  one,  service 
of  papers  on  either,  whether  in  his  office  or  not,  may  be  good.'^ 
Otherwise  of  the  individual  business  of  a  partner. 

The  present  ISTew  York  statute^*  authorizing  service  not  per- 
sonal, provides  for  service  at  an  attorney's  office  during  his  ab- 
sence, but  does  not  preclude  service  on  him  elsewhere. 

87  Robinson  v.  Brennan,  90  N.  Y.  208;  Foster  v.  Bookwalter,  152  N.  Y. 
166,  46  N.  E.  Rep.  299.  (Assignment,  with  attorney's  knowledge,  of  subject- 
matter  regarding  which  attorney  was  employed.) 

88  Sanxey  v.  Iowa  City  Glass  Co.  68  Iowa,  542,  27  N.  W.  Rep.  747. 

89  See  Filing,  pp.  53-55,  of  this  volume.  And  such  is  the  express  pro- 
vision of  the  New  York  Code  ( §  1300 ) ,  i.  e.,  that  service  of  notice  of  appeal 
upon  the  clerk  be  made  by  filing  it  in  his  office. 

90  Morris  v.  Morange,  17  Abb.  Pr.  86,  26  How.  Pr.  247;  affd,  31  How.  Pr. 
639.  (Motion  to  strike  from  the  files  granted.)  Crittenden  v.  Adams,  1  Code 
Rep.  (N.  S.)  21,  5  How.  Pr.  310.  (Notice  of  appeal  mailed  on  last  day  and 
received  by  clerk  two  days  thereafter,  held  defective  service.) 

91  And  it  was  so  held  also  of  service  on  his  partner  in  the  street. 
Lansing  v.   McKillup,   7   Cow.   416.     Here  the   service    (copy  declaration) 

was  served  on  the  partner,  who  was  not  attending  to  this  particular  case, 
while  away  from  his  oflSce.  Motion  to  set  aside  the  default  for  want  of  a 
plea,  denied. 

92  §  796.  Even  in  open  court.  Nat.  Press  Intell.  Co.  v.  Brooke,  18  Misc.  373, 
41  N.  Y.  Supp.  658.     See  paragraph  8,  supra. 

93  Id. 

94  N.  Y.  Code  Civ.  Pro.,  §  797,  subds.  2,  3. 
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30.  At  office,  on  clerk,  partner,  or  person  in  charge.] — At  com- 
mon law,  service  on  the  clerk  of  the  attorney  at^^  the  office  of  the 
attorney  is  good,  whether  the  attorney  be  present  or  not.*"^  One 
of  the  reasons  for  employing  a  clerk  is  to  have  the  receipt  of  papers 
attended  to,  not  only  in  the  attorney's  absence,  but  without  inter- 
rupting his  engagements  when  he  is  present 

Under  the  E"ew  York  statute®^  permitting  service  on  the  clerk 
in  the  attorney's  absence  —  the  common  practice  is  to  serve  by 
leaving  with  a  clerk,  irrespective  of  the  principal's  presence,  and 
this  is  certainly  good  service  if  the  attorney  is  not  at  the  time 
discovered  in  the  same  room.^®  It  is  not  necessary  to  search  the 
offices  for  him  if  the  clerk  is  present. 

The  service,  in  the  absence  of  the  attorney,  may  be  made  on 
his  partner  in  the  office,  or  on  any  person  having  charge  thereof."" 

In  the  absence  of  the  attorney  the  clerk  represents  him,  not 
only  for  purposes  of  accepting  service,  but  of  waiving  formal 
objections ;  ^  and  the  attorney  is  at  once  chargeable  with  notice  of 
the  contents  of  the  papers  so  served.* 

31.  Office  closed.] — Service  under  New  York  statute,  when 
the  attorney's  office  is  closed,  by  putting  under  the  office  door,* 


95Quincy  v.  Foot,  1  Barb.  Ch.  496.  (Holding  that  service  by  delivery  to 
the  clerk  at  the  door  of  the  office,  as  he  was  about  to  enter,  which  he  did, 
taking  the  answer  in  with  him,  is  good.)  s.  P.,  Jackson  v.  Giles,  3  Cai.  88; 
Paddock  v.  Beebe,  2  Johns.   117. 

96  Jackson  v.  Yale,  1  Cow.  215.  (Motion  for  judgment  granted  against 
objection  that  the  affidavit  of  service  on  clerk  did  not  state  that  the  attorney 
was  either  absent  from  home  or  absent  from  his  office.) 

97  N.  Y.  Code  Civ.  Pro.,  §  797,  subd.  2. 

98  Gross  V.  Clark,  1  Civ.  Pro.  Rep.   (McCarty),  17. 

99  N.  Y.  Code  Civ.  Pro.,  §  797,  subd.  2.  Crook  v.  Crook,  14  Daly,  298,  12 
N.  Y.  St.  Rep.  663.  (An  attorney  having  an  office  which  has  a  common 
entrance  with  another  attorney's  office,  is  in  charge  of  the  latter  within  this 
section.) 

But  neither  service  on  a  clerk  not  in  the  office,  though  in  the  house,  where 
he  kept  his  office,  Anon.,  1  Cai.  73,  nor  in  the  office  on  a  member  of  the 
family  not  a  clerk,  Salter  v.  Bridgen,  1  Johns.  Cas.  244,  was  good  at  common 
law.     Contra,  perhaps,  Wardell  v.  Eden,  2  id.  121. 

1  Power  V.  Kent,  1  Cow.  211.  (Where  the  defendant's  clerk  received  an 
amended  replication  and  waived  entry  of  rule  to  amend.) 

2 Troy  Carriage  Works  v.  Muxlon,  16  Misc.  561,  38  N.  Y.  Supp.  938.  (Order 
containing  stay  of  proceedings.) 

3  Rogers  v.  Rockwood,  13  N.  Y.  Supp.  939,  36  St.  Rep.  919,  20  Civ.  Pro. 
Rep.  212;  Haight  v.  Moore,  36  N.  Y.  Super.  Ct.  294;  Burdett  v.  Lewis,  7  C.  B. 
(N.  B.),  791   (1860) ;  s.  P.,  Corning  v.  Prayt  2  Wend.  626;  Anon.,  18  id.  578. 
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affixing  to  the  door/  throwing  through  the  transom  over  the  door," 
or  sliding  through  a  slot  in  the  door,®  is  not  good. 

If  the  attorney's  office  is  closed  and  fastened,  service  may  be 
made  between  6  a.  m.,  and  9  p.  m.,  by  depositing  the  paper  in 
a  sealed  wrapper,  directed  to  him,  in  his  office  letter  box,^  or  if 
there  be  none,  by  leaving  it  at  his  residence  within  the  State,  with 
a  person  of  suitable  age  and  discretion.* 

32.  Office  open  and  empty.] — If  the  attorney's  office  is  open, 
that  is,  unlocked,  and  empty,^  a  paper  may  be  served  between  6 
A.  M.  and  9  p.  m.  by  leaving  it  in  a  conspicuous  place  therein, 
or  depositing  it  in  a  sealed  wrapper  directed  to  him  in  his  office 
letter  box; "  it  is  immaterial  that  the  paper  failed  to  be  received 
by  the  attorney.^* 

33.  Oetting  in.] — If  the  office  be  closed  and  locked,  service 
by  unlocking  it,  or  procuring  it  to  be  unlocked,  and  leaving  the 
paper  in  a  conspicuous  place,  as  if  it  were  found  open  and  no 
one  were  there,  is  not  good.-*^ 

But  if  opened  by  a  clerk  or  other  person  on  whom  service 

*  Oshiel  V.  De  Graw,  6  Cow.  63  ( denying  motion  to  set  aside  default  on 
the  ground  that  an  order  staying  proceedings  was  so  served ) . 

BClaflin  V.  Du  Bois,  1  N.  Y.  Supp.  150;  14  Civ.  Pro.  Rep.  290,  15  St. 
Rep.  963. 

8  Livingston  v.  N.  Y.  EI.  R.  Co.  58  Hun,  131,  11  N.  Y.  Supp.  359,  19  Civ. 
Pro.  Rep.  258  (aff'd,  without  opin.  125  N.  Y.  695);  Timolat  v.'Held  Co.,  15 
Misc.  630,  37  N.  Y.  Supp.  221. 

T  Depositing  the  papers  loosely  in  the  office  letter  box,  without  inclosing  in 
sealed  envelope  or  wrapper,  and  with  no  address,  does  not  constitute  proper 
service.     Fitzgerald  v.  Dakin,  101  App.  Div.  261,  91  N.  Y.  Supp.  1003. 

8  N.  Y.  Code  Civ.  Pro.,  §  797,  subd.  3 ;  s.  p.,  Lathrop  v.  Judivini,  2  Cow.  484. 
Leaving  at  the  attorney's  residence  in  his  absence  is  not  good,  if  service 

can  be  made  at  his  office,  in  the  way  prescribed  in  the  section.  See  Duval  ». 
Busch,  21  Abb  N.  C.  214,  13  Civ.  Pro.  Rep.  366,  13  N.  Y.  St.  Rep.  752.  Com- 
pare Taylor  v.  Thomas,  2  N.  J.  Eq.  106. 

9  Haight  V.  Moore,  36  N.  Y.  Super.  Ct.  294  (the  affidavit  of  service  by  leav- 
ing in  a  conspicuous  place,  no  person  being  therein  at  the  time,  must  state 
that  the  office  was  open  or  unlocked). 

ION.  Y.  Code  Civ.  Pro.,  §  797,  subd.  3. 

1 1  Corn  Exch.  Bank  v.  Blye,  9  N.  Y.  St.  Rep.  67. 

12  Vail  V.  Lane,  4  Hun,  653,  67  Barb.  281  (procuring  the  janitor  to  unlock 
the  office  door  and  leaving  the  paper  therein ) . 

s.  p.,  Asinari  v.  Volkening,  2  Abb.  N.  C.  454;  Haight  v.  Moore,  36  N.  Y. 
Super.  Ct.  294. 

Campbell  v.  Spencer,  1  How.  fr.  199  (even  where  the  party  serving  found 
the  key  in  the  door  and  entered  in  this  way)  ;  s.  p.,  Livingston  v.  Comatock, 
Id.  253. 
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within  the  office  might  be  made,  service  on  him  as  he  goes  in, 
in  the  ordinary  course  of  his  charge  of  the  office,  is  good.^^ 

V.     SERVICE  BY  MAIL. 

34.  Place  of  mailing.] — Under  the  statute"  allowing  service 
of  papers  (other  than  summons  or  other  process,  and  papers  to 
bring  into  contempt)  to  be  made  by  mailing  in  the  post  office  (or 
a  U.  S.  post-office  box  under  the  care  of  the  post  office)^®  of  the 
party  or  attorney  making  the  service,  the  mailing  must  be  at  the 
particular  post  office  (or  letter  box)  specified,^®  not  that  of  the 
person  mailing,  if  it  be  different  from  that  of  the  party  or  at- 
torney liiating  the  service. 

The  attorney  specifying  an  address  upon  the  papers  served  by 
him  is  concluded  thereby  and  cannot  object  that  that  is  not  the 
place  of  his  residence  within  the  meaning  of  the  statute." 

Where  service  by  mail  is  expressly  authorized,  without  re- 
striction, it  may  be  resorted  to,  although  the  person  making  and 
the  person  receiving  the  service  reside  in  the  same  town  or  city.-** 

35.  Wrapper.] —  Under  the  requirement  that  the  document 
must  be  properly  inclosed  in  a  post-paid  wrapper,  the  wrapper 
i?  essential,  and  it  should  be  a  separate  paper  from  the  docu- 
ment,^^  or  at  least  separable  from  it,  without  mutilation  of  the 
document.^"  • 

ISQuincy  v.  Foot,  1  Barb.  Ch.  497  (although  the  clerk  at  the  time  of  re- 
ceiving the  paper  was  not  yet  within  the  office ) . 

14  N.  Y.  Code  Civ.  Pro.,  §  797,  subd.  1. 

15  Added  by  amendment  of  1897   (L.  1897,  chap.  40)  to  §  797,  subd.  1. 

16  Corning  v.  Gillman,  1  Barb.  Ch.  649,  appearance  ineffectual  because  not 
mailed  where  the  solicitor  mailing  it  resided,  as  required  by  the  rule  then  in 
force. 

Schenck  v.  MoKie,  4  How.  Pr.  246;  s.  c,  3  Code  Rep.  24  {answer  mailed 
by  agent  of  attorney,  at  post  office,  in  the  place  of  the  agent's,  not  of  the 
attorney's,  residence,  held  not  to  prevent  default). 

Hurd  V.  Davis,  13  How.  Pr.  57,  Harris,  J.,  holding  that  even  if  an  attorney 
whose  place  of  business  is  in  one  town  has  designated  his  residence  in  another, 
the  mailing  can  only  be  made  at  the  latter. 

17  Lord  V.  Vandenburgh,  6  Duer,  703,  15  How.  Pr.  365;  Hurd  v.  Davis,  13 
How.  Pr.  57. 

18 Whitney  v.  Haggerty,  7  N.  Y.  St.  Rep.  766  (answer).  O'Connell  v.  Suth- 
erland, 16  Abb.  Pr.  460,  note  (notice  to  creditors  of  insolvency  proceedings). 

And  see  U.  S.  Nat.  Bank  v.  Burton,  58  Vt.  426,  5  East.  Rep.  253  (notice  of 
protest). 

W  Birdsall  v.  Taylor,  1  How.  Pr.  89 ;  compare  Rathbone  v.  Clark,  9  Abb. 
Pr.  66  n. 

20  Chautauqua  Co.  Bank  r.  Risley,  6  Hill,  375,  where  the  use  for  wrapper  of 
a  blank  half  of  the  sheet  on  the  other  half  of  which  the  notice  was  written, 
was  held  not  to  vitiate. 


398  Abbott's  peactice  and  foems. 

36.  Postage.] —  He  who  serves  by  mail  must  pay  all  the  postage 
that  can  be  legally  demanded,  or  take  the  hazard  of  the  papers 
not  being  received.  A  mistake  of  the  postmaster  in  not  asking 
sufficient  postage  is  no  excuse. ^^ 

He  who  is  served  by  mail  is  not  bound  to  take  a  letter  from 
the  post  office  charged  with  postage,  though  he  has  reason  to  be- 
lieve it  contains  law  papers,  and  the  effect  of  his  omission  be  a 
default  of  his  adversary.^^ 

Eeceiving  the  package  from  the  postal  authorities,  although 
before  obtaining  it  the  attorney  is  obliged  to  pay  a  deficiency 
of  postage,  completes  a  valid  service.^^ 

37.  Request  to  return  if  not  called  for.] —  The  use  of  a  wrapper 
with  the  common  indorsement  used  on  letter  envelopes  to  return 
if  not  called  for  within  a  specified  time,  is  liable  to  abuse.  It 
is  resorted  to  intentionally  in  many  cases,  particularly  notices 
to  creditors  to  prove  claims,  etc.,  as  a  means  of  ascertaining  who 
are  not  reached.  But  the  person  served  by  mail  is  not  necessarily 
presumed  to  call  at  the  office  every  day  or  week;  and  a  direction 
that  withdraws  the  paper  from  the  course  of  the  mail  because  of 
his  absence  may  very  easily  defeat  the  object  of  service. 

It  is  well  held,  however,  that  such  a  direction  does  not  vitiate 
the  service  if  it  appears  that  the  direction  did  not  prevent  the 
papers  from  coming  to  the  hands  of  the  person  addressed.^  Send- 
ing by  registered  mail  may  prove  ineffective  owing  to  postal  re- 
strictions upon  delivery. ^^ 

38.  Several  to  one  address.] — If  several  are  to  be  served  indi- 
vidually, even  though  they  be  partners  having  the  same  address, 

Anon.,  1  Hill,  217,  holding  that  if  the  required  wrapper  is  omitted,  whereby 
the  papers  were  received  in  a  soiled  and  damaged  condition,  the  service  is  not 
sufficient. 

21  Anon.,  1  Hill,  217. 

22  Anon.,  19  Wend.  87;  Woods  v.  Hartshorn,  2  How.  Pr.  71. 

23  Appeal  Printing  Co.  v.  Sherman,  99  App.  Div.  533,  91  N.  Y.  Supp.  178. 
So,  if  the  attorney  examines  the  paper  after  taking  it  from  the  post  office,  he 
cannot  refuse  to  receive  it.     Clark  v.  McFarland,  10  Wend.   (N.  Y. )  634. 

24Gaffney  v.  Bigelow,  2  Abb.  N.  C.  311,  reVg  48  How.  Pr.  475;  approved 
in  Manchester  v.  Van  Brunt,  2  Misc.  228,  22  N.  Y.  Supp.  361;  Appeal  Print- 
ing Co.  V.  Sherman,  99  App.  Div.  533,  91  N.  Y.  Supp.  178;  S.  P.,  Clarke  i. 
McFarland,  10  M^end.  634. 

25  See  Price  v.  City  of  N.  Y.,  104  App.  Div.  198,  93  N.  Y.  Supp.  967.  Or 
if  limited  by  the  sender  to  "  personal  delivery  only  "  under  post  office  rules ; 
see  Sears  v.  Tenhagen,  50  Misc.  275. 
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a  separate  paper  addressed  to  each  should  be  sent,  ^®  unless  the 
case  be  such  that  a  single  joint  service  is  all  that  they  can  be 
entitled  to,  as  sometimes  is  the  case  with  informal  demands  and 
notices  before  suit.^'^ 

39.  Post  office  and  letter-lox.] — A  branch  post  office  in  the 
city  of  New  York  is  declared  to  be  equivalent  to  the  general  or 
principal  post  office  for  the  purpose  of  mailing ;  ^*  and  for  the 
purpose  of  service  of  papers  in  an  action  upon  attorneys  or  parties, 
a  regularly  maintained  government  post-office  box,  under  the  care 
of  the  post-office  of  the  party  or  attorney  serving  the  paper,  is  by 
a  recent  amendment  made  a  proper  place  for  mailing.^® 

40.  Double  time  on  service  by  mail.^^  When  the  person  mak- 
ing service  by  mail,  has  a  limited  time,  to  be  computed  from  a 
previous  date,  within  which  to  make  service,  mailing  on  the  last 
day  of  that  time  is  sufficient  f°  but  when  service  is  required  to  be 
made  a  specified  time  before  a  future  act  or  date,  the  mailing 
must  be  done  double  the  time  so  required  (except  in  case  of  notice 
of  trial),  including  the  day  of  service  and  excluding  the  day  of 
the  mailing. ^^  If  the  effect  of  service  by  mail  will  be  to  fix  a  time 
within  which  the  adverse  party  may  do  an  act,  the  time  so  allowed 
is  double  the  time  allowed  in  case  of  personal  service.^^ 

26  Likens  v.  McCormick,  39  Wise.  313,  holding  summons  and  complaint 
mailed  to  C.  H.  &  L.  J.  McCormick,  not  served  on  either. 

27  Compare  U.  S.  Nat.  Bank  v.  Burton  &  Sowles  (Vt.,  May,  1886),  5  East. 
Rep.  253  (notice  of  protest  for  firm,  addressed  with  individual  names  of  the 
two  partners,  held  sufficient). 

28  N.  Y.  Code  Civ.  Pro.,  §  801. 

29  N.  Y.  Coda  Civ.  Pro.,  §  797,  subd.  1,  as  amended  by  L.  1897,  chap.  40 
(applies  to  all  parts  of  the  State). 

so  See  next  paragraph. 

31  The  computation  of  the  double  time  runs  from  the  day  of  the  mailing  of 
the  paper,  not  the  day  of  its  receipt  by  the  adverse  party.  Elliott  v.  Kennedy, 
26  How.  Pr.  422;  Gates  v.  Guthrie,  119  N.  Y.  420. 

32  N.  Y.  Code  Civ.  Pro.,  §  798.  Demand  for  change  of  venue,  served  by 
mail,  doubles  the  time  for  plaintiff  to  serve  consent,  and  for  defendant  to 
move  after  the  failure  to  consent.  Binder  v.  Met.  St.  Ry.  Co.,  68  App.  Div.  281, 
74  N.  Y.  Supp.  54;  Lesser  v.  Williams,  23  N.  Y.  St.  Rep.  396  (afl'd,  lia 
N.  Y.  639). 

A  party  may  not  usually  double  his  own  time  within  which  to  do  an  act 
by  electing  to  make  a  previous  service  by  mail.  Contra,  as  to  the  time  within 
which  to  amend  his  pleading,  holding  that  a  party  has  double  time  within 
which  to  amend  if  he  serves  his  ori.ginal  pleading  by  mail.  Schlesinger  v. 
Borough  Bank,  112  App.  Div.  121.  Compare  Armstrong  v.  Phillips,  60  Hun, 
423,  14  N.  Y.  Supp.  582 ;  Ward  v.  Gillies,  19  Civ.  Pro.  40. 

Bo  if  an  order,  awarding  costs  to  be  paid  in  ten  days,  or  not  fixing  the  time. 
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41.  Time  of  service  by  mail.l —  The  person  making  service  by 
mail  effects  valid  service  by  making  the  deposit  within  the  time 
limited,  even  though  the  mail  for  the  day  may  have  gone.^^ 

It  was  formerly  considered  that  mailing  meant  getting  into 
the  mail;  it  is  now  understood  that  deposit  in  the  post  office  within 
the  time  is  enough.^^" 

Hence  a  post  mark  as  of  a  later  day  is  not  conclusive  evidence 
that  the  paper  -was  not  duly  mailed.^* 

Delays  and  miscarriages  of  the  mail  do  not  prejudice  the  one 
making  the  service.®^ 

42.  Requirements  to  he  strictly  observed.^ — It  is  not  to  be 
forgotten  that  to  take  advantage  of  the  mailing  as  service,  irre- 
spective of  whether  the  person  addressed  received  the  paper,  all 
the  requirements  prescribed  must  be  strictly  fulfilled.^® 

The  test  in  determining  whether  the  service  by  mail  in  particu- 
lar cases  suffices  is  whether  or  not  the  papers  actually  came  into 
the  hands  of  the  adverse  party's  attorney;  if  defects  such  as  notice 
to  return,  or  insufficient  postage,  do  not,  in  fact,  prevent  the  re- 
ceipt of  the  papers,  the  service  is  valid.^^ 

VI.     PROOF  OF  SERVICE. 

43.  Mode.l  —  Proof  of  service  may  be  made  by  Admission, 
Return,  or  Affidavit.  The  requisites  of  the  two  former  have  been 
already  stated.^® 

in  consequence  of  which  the  statutory  period  of  ten  days  applies,  is  served  by 
mail,  the  other  party  has  20  days  in  which  to  pay.  Wellman  v.  Frost,  38 
Hun,  389. 

33  Elliott  V.  Kennedy,  26  How.  Pr.  422;  Gillespie  v.  Satterlee,  18  Misc.  606, 
42  N.  Y.  Supp.  463 ;  Vernon  v.  Gillen  Printing  Co.,  16  Misc.  507. 

Contra,  Green  v.  Warren,  14  Hun,  434  (holding  that  where  defendant  de- 
posited a  frivolous  demurrer  in  the  proper  office  at  an  hour  of  the  last  day, 
intentionally  so  late  as  not  to  leave  by  the  first  mail  the  following  morning, 
either  the  service  was  irregular,  or  if  not,  the  judgment  should  not  be  vacated, 
because  the  defendant  was  not  prejudiced.  This  decision  is  sustainable  on  the 
latter  ground).  See  notes  to  preceding  paragraph,  also  Gillespie  v.  Satterlee, 
18  Misc.  606,  42  N.  Y.  Supp.  463;  Yates  v.  Guthrie,  7  N.  Y.  Supp.  177,  26  St. 
Rep.  593. 

33a  Matter  of  Werner,  51  Misc.  82. 

34  Note  33,  supra. 

35  Anon.,  1  Hill,  217;  Radeliff  v.  Van  Benthuysen,  3  How.  Pr.  67;  Schwartz 
V.  Livingston,  18  N.  Y.  Supp.  879,  46  St.  Rep.  477;  Jacobs  v.  Hooker,  1 
Barb.  71. 

36  Anon.,  1  Hill,  217;  Gaffney  v.  Bigelow,  2  Abb.  N.  C.  311;  Seifert  v.  Cav- 
erly,  63  Hun,  604,  18  N.  Y.  Supp.  327;  Pollerd  v.  Wegener,  13  Wise.  569j 
Boyland  v.  Boyland,  18  111.  551. 

37  Appeal  Printing  Co.  r.  Sherman,  90  App.  Div.  533,  91  N.  Y.  Supp.  178. 

38  Admissions,  p.  9  of  this  volume;  Returns,  p.  366   (above). 
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Service  by  an  officer,  made  out  of  his  bailiwick  or  district/" 
or  of  process  of  a  court  of  anotlier  State,*"  cannot  be  proved  by 
his  return;  but  his  affidavit  should  be  taken. 

If  service  vs^as  made  by  a  person  competent  to  serve,  proof 
may  be  made  by  the  affidavit  of  a  competent  witness,*^  even  though 
he  might  not  have  been  competent  to  make  the  service.*^ 

44.  Allegations  in  affidavit. —  Mode.] — An  affidavit  of  service 
should  state  the  mode  of  making  it.  It  is  not  enough  to  say  that 
service  was  duly  made.*^ 

Thus  an  affidavit  of  service,  made  by  delivery  to  a  person  in 
the  attorney's  office,  must  state  some  relation  between  him  and  the 
attorney,  such  as  that  he  was  the  attorney's  clerk**  or  the  person 
in  charge  of  the  office. 

It  need  not  state  the  clerk's  name,*^  but  must  state  that  he  was 
at  the  time  in  the  office,*^  and  state  the  name  of  the  attorney.*'' 

So  an  affidavit  to  leaving  the  paper  in  a  conspicuous  place  in 
the  office  must  state  that  no  one  was  there.** 

Saying  that  there  was  no  person  in  the  "  front  room,"  where 
the  paper  is  stated  to  have  been  left,  is  not  sufficient,  for  it  does 
not  show  the  absence  of  the  attorney  from  the  office.** 

If  mailed,  the  manner  of  inclosing  and  mailing  should  be  stated, 
and  the  address.'" 

45.  Place.] — To  make  "proof"  of  service,  the  place  of  de- 
livering the  paper,  as  well  as  the  time,  should  be  stated  in  the 

39  Farmers'  Loan  &  Trust  Co.  v.  Diekson,  9  Abb.  Pr.  61,  17  How.  Pr.  477. 
■10  Thurston  v.  King,  1  Abb.  Pr.  126;  Morrell  v.  Kimball,  4  id.  352. 
41  Murphy  v.  Shea,  143  N.  Y.  78,  60  St.  Rep.  654. 
*2 See  paragraph  2   {above). 
,     43  See  authorities  collected  under  the  head  of  Retukns,  p.  366  of  this  volume. 
«Rathbone  v.  Blackford,  1  C'ai.  343;  s.  c,  Col.  &  C.  Cas.  260. 
«Tremper  v.  Wright,  2  Cai.  101. 

46  Paddock  v.  Beebee,  2  Johns.  Caa.  117,  Col.  &  C.  Cas.  135;  Jackson  v. 
Giles,  3  Cai.  88,  Col.  &  C.  Cas.  442. 

47  Graham  v.  Powers,  3  N.  Y.  Supp.  899,  22  St.  Rep.  95. 

48  Jackson  v.  Gardner,  2  Cai.  95;  s.  c,  Col.  &  C.  Cas.  359;  Campbell  v. 
Spencer,  1  How.  Pr.  97. 

48  Dalzell  V.  Superior  a.,  67  Cai.  453,  7  Pac.  Rep.  910. 

60  Farley  v.  Stowell,  57  App.  Div.  219,  68  N.  Y.  Supp.  119  (a  statement 
that  the  paper  was  deposited  in  the  post  office  does  not  show  a  service,  in  the 
absence  of  any  statement  of  the  address  or  prepayment  of  postage). 

In  Chalmers  v.  Wright,  5  Robt.  713,  omission  to  specify  place  of  residence 
of  the  addressee  was  held  a  defect  in  proof  of  service  of  notice  of  foreclosure 
by  advertisement. 

So  it  was  held  that  to  allege  generally,  in  the  words  of  the  statute,  that  the 
paper  was  "  properly  folded  and  directed,"  was  not  enough. 

26 
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affidavit.^^  Where  personal  service  is  alleged,  stating  that  it  was 
in  a  specified  town  or  village  is  enough,^^  if  there  is  no  more  spe- 
cific requirement  in  the  statute  or  rule,  but  the  better  practice  is  to 
btate  precise  location,  as  by  street  and  number,  as  the  practice  re- 
quires in  case  of  summons.^^ 

46.  Indirect  proof  of  service.] — Where  the  affidavit  of  the 
jjerson  making  the  service  cannot  be  had,  as,  for  instance,  where, 
during  delay  before  making  it,  he  has  died,  the  court  will  act  on 
seciondary  evidence  presented  by  affidavit,  if  it  be  such  as  if 
presented  on  a  trial  at  common  law  would  be  satisfactory. °*  But 
an  affidavit  of  a  person  who  saw  the  service  may  be  received  Avith- 
out  accounting  for  the  absence  of  proof  by  the  one  who  actually 
made  the  service.^^ 

Proof  that  a  notice,  shown  to  have  actually  come  to  the  hands 
of  the  person  served,  was  sent  by  mail  in  time  to  have  reached 
him  seasonably  by  the  usual  course  of  the  mail,  is  not  enough  to 
show  that  it  did  reach  him  seasonably.^® 

51  The  reason  is  that  the  place  is  one  of  the  circumstances  necessary  to  give 
certainty  to  the  evidence.  If  the  service  is  proved  by  return,  the  presumption 
of  performance  of  official  duty  will  supply  the  omission,  unless  jurisdiction  of 
a  court  or  officer  of  limited  jurisdiction  depends  on  it.  See  p.  371  of  this 
volume. 

52  See  p.  .372  of  this  volume,  note  60. 
R3  N.  Y.  Gen.  Rule  No.  IS. 

s<i  As  to  deceased  attorney's  register  and  official  papers,  see  Livingston  v. 
Arnoux,  56  N.  Y.  507,  afif'g  15  Abb.  Pr.  (N.  S.)  158;  Leland  v.  Cameron,  31 
N.  Y.  115;  and  as  to  proof  by  combining  the  testimony  of  two  witnesses, 
JEayor  r.  Second  Ave.  R.  E.  Co.,  102  N.  Y.  572,  and  cases  there  cited. 

Where  the  clerk  who  made  the  service  had  left  the  State,  a  memorandum 
by  him,  and  an  affidavit  of  information  derived  from  him,  made  by  the  attor- 
ney, were  received  as  proof.  Jackson  v.  Howd,  3  Cai.  131;  s.  c.  Col.  &  C. 
Cas.  474. 

Where  the  affidavits  were  conflicting,  an  entry  in  the  attorney's  register,, 
sworn  to  have  been  made  on  the  day  of  service,  was  held  conclusive.  Savage 
V.  Carpenter,  2  How.  Pr.  169. 

Affidavit  of  service  of  a  notice  is  competent  secondary  evidence  "  on  the 
trial  of  an  action."  N.  Y.  Code  Civ.  Pro.,  §  927.  Not  competent  primary 
evidence  on  a  trial.     People  ex  rel.  Vogler  v.  Walsh,  87  N.  Y.  481. 

58  Murphy  v.  Shea,  143  N.  Y.  78,  60  St.  Rep.  654  (service  of  summons 
upon  infant  established  by  allegation  of  service  in  father's  petition  for  ap- 
pointment of  a  guardian  ad  litem  ) . 

56Melvin  r.  Purdy,  17  N.  J.  L.  (2  Harr.)  162,  denying  motion  founded  on 
such  service  of  notice  to  sheriff  of  motion  to  amerce  him  for  not  executing 
writ. 

As  to  the  presumptions  of  receipt  of  n  paper  sent  by  mail,  in  absence  of 
any  statute  or  rule  of  court,  see  McCov  v.  Mayor.  46  Hun,  268.  11  N.  Y.  Si. 
Rep.  504;  People  v.  Albany  Med.  Coll..  26  Hun.  348;  Stafford  v.  Cole.  1  Johns. 
Cas.  413;  s.  c.  Col.  &  C.  Cas.  110;  Clark  v.  McFarland.  10  Wend.  634. 

Where  service  of  a  paper  on  an  attorney  was  not  properly  made,  eircum- 
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47.  Disproving  se?-?;tce.J— Admissions,^^  affidavits,^^  and  re- 
turns^ of  service  may  be  contradicted,  but  clear  proof  is  usu- 
ally required  in  contradiction,  it  being  considered  that  the  act, 
alleged  to  have  been  done  and  supported  by  proof  in  the  course 
of  professional  duty,  is  not  to  be  lightly  impeached.^" 

VII.     DEFECTIVE  SERVICE  AND  REMEDIES  THEREFOR. 

48.  Approximate  service.] —  If  timely  service  in  either  of  these 
modes  is  impracticable,  the  best  mode  that  seems  practicable  should 
be  pursued  and  followed  by  formal  service  the  next  day,  coupled 
with  notice  of  the  circumstances,®^  and  it  will  then  be  for  the  court 
to  say  whether  the  case  is  one  in  which  the  prescribed  mode  of 
service  is  absolutely  indispensable,  and  if  not,  whether  the  cir- 
cumstances of  delay  till  the  last  moment  preclude  discretionary 
relief. 

49.  Defective  service.] — Retaining  a  paper  irregularly  served, 
and  acting  on  it  as  if  regular,  waives  the  objection,  even  though 
the  objection,  if  properly  taken,  would  entirely  vitiate  the  service.®^ 
Where  the  paper  served  is  effective  and  properly  served  for  some 
purposes,  the  rule  as  to  waiver  does  not  apply. ^^ 

If  notice  is  served  on  the  wrong  person,  so  that  it  is  no  service, 

stances  iincontradieted,  inducing  a  belief  that  it  was  received,  were  treated 
as  sufficient  proof.     Anon.,  2  Cai.  384. 

In  Clark  v.  McFarland,  10  Wend.  634,  proof  that  the  packet  containing  a 
plea  was  taken  from  the  post  office  by  the  attorney,  before  default,  but  imme- 
diately returned  to  the  post  office  on  observing  that  it  contained  law  papers 
(there  being  no  express  sanction  for  service  by  mail),  was  held  sufficient  to 
render  a  subsequent  judgment  by  default,  for  want  of  service  of  the  plea, 
irregular. 

Sff  Rogers  V.  Schmersahl,  2  Sup.  Ct.  (T.  &  C.)  668  (date  of  admission 
shown  to  be  premature ) . 

58  Mace  V.  Mace,  24  App.  Div.  291,  48  N.  Y.  Supp.  831;  Annis  v.  Upton,  66 
Barb.  370,  requiring  positive  evidence  or  the  most  convincing  circumstances 
in  disproof;  s.  p.,  Oliver  v.  Town,  28  Wise.  328. 

59  Campbell  v.  Self,  2  How.  Pr.  35. 

60  To  meet  a  positive  denial  that  a  paper  was  received,  the  affidavit  in  reply 
must  state  time  and  manner  of  service,  so  that  an  indictment  for  perjury  can 
be  maintained,  if  not  true.  Van  Wyck  v.  Reid,  10  How.  Pr.  366;  Van  Rens- 
selaer V.  Chadwick,  7  How.  Pr.  297. 

61  As,  for  instance,  in  Falconer  v.  Ucoppell,  2  Code  Rep.  71;  Lord  v.  Van- 
denburgh,  6  Duer,  703,  15  How.  Pr.  363. 

62  Georgia  Lumber  Co.  v.  Strong,  3  How.  Pr.  246 ;  Germania  Life  Ins.  Co.  v. 
Powell,  29  Misc.  424,  61  N.  Y.  Supp.  942 ;  Rogers  v.  Rockwood.  13  N.  Y.  Supp. 
939.  36  St.  Rep.  919,  20  Civ.  Pro.  212;  Meislahn  v.  Hanken,  18  N.  Y.  Supp.  361. 

63  Wilson  V.  Doran,  110  N.  Y.  101  (answer  containing  defense  of  tender 
and  other  defenses;  held,  that  retaining  the  answer  did  not  waive  the  defect 
of  failure  to  serve  notice  of  deposit  of  money  into  court  to  keep  tender  good). 
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return  of  the  paper  is  not  necessary,  even  though  he  was  the  party 
and  might  have  been  affected  by  service  on  his  attorney,  and 
omission  to  return  does  not  estop  the  party  from  objecting  that 
the  statute  was  not  complied  with,®*  unless  there  are  other  cir- 
cumstances of  equitable  estoppel  or  waiver,  or  appealing  to  the 
discretion  of  the  court. 

50.  Returning.]- — A  party  or  attorney  declining  to  receive 
service  of  a  paper  presented  to  him,  should  return  it  promptly  to 
the  one  by  whom  it  is  served. 

If  there  is  no  attorney's  name  on  the  papers  it  is  to  be  returned 
to  the  party.  If  the  party  is  a  municipal  corporation,  having  a 
counsel  under  statute,  it  should  be  returned  to  him.**^ 

In  the  absence  of  any  circumstances  indicating  waiver,  return 
during  the  same  day  is  sufiScient ;  ®*  so,  or  return  within  twenty 
four  hours;  *^  longer  delay  may  be  fatal.  Taking  an  advantage 
by  the  service  —  such  as  receiving  costs  with  an  answer  allowed 
to  be  served  on  payment  of  costs,  and  returning  the  answer  with- 
out the  costs  —  deprives  the  return  of  the  paper  of  its  intended 
effect.®* 

51.  Specifying  objections.] — If  the  service  is  in  season  and 
the  return  is  on  the  ground  of  irregularity,  the  objections  must  be 
distinctly  specified,*®  and  the  only  safe  practice  is  to  specify  them 

64  Purvis  V.  Gray,  39  How.  Pr.  1  (offer  to  allow  a  judgment  to  be  corrected 
served  (by  plaintiff)  on  the  appellant  personally,  instead  of  on  his  attorney. 
The  reason  is  that  service  on  the  wrong  person  is  void).  Service  on  the  right 
person  in  a,  wrong  manner  ia  usually  only  irregular.  In  either  case  the 
defect  may  be   waived. 

65  Taylor  j.  Mayor,  etc.,  of  N.  Y.,  11  Abb.  Pr.  255. 

SGMcGown  V.  Leavenworth,  2  E.  D.  Smith,  24  (answer  returned  within 
two  hours  after  its  receipt  by  the  plaintiff's  attorney.  Within  twenty  days 
an  amended  answer  was  served,  which  was  also  refused.  Defendant  having 
placed  the  cause  on  the  calendar,  plaintiff's  motion  to  strike  out  was  granted. 
Order  affirmed).  Wright  v.  Fobes,  1  How.  Pr.  240  (a  month's  delay  too 
long)  ;  Stillman  v.  Whitney,  1  How.  Pr.  243  (so,  of  a  delay  of  one  week). 
Lange  v.  Hirsh,  38  App.  Div.  176,  56  N.  Y.  Supp.  649  (so,  of  a  delay  of 
three  days ) . 

67  See  Fitzgerald  t'.  Dakin,  101  App.  Div.  261,  91  N.  Y.  Supp.  1003. 
esHoxie  V.  Scott,  Clarke   (N.  Y.),  457;  Lange  v.  Hirsh,  38  App.  Div.  176, 

56  N.  Y.  Supp.  849. 

68  Chemung  Canal  Bank  v.  Judson,  10  How.  Pr.  133,  holding  that  a  mere 
objection  of  irregularity  and  that  the  service  was  not  in  compliance  with  a 
specified  section  of  the  Code,  is  not  enough.  Markes  v.  Epstein,  13  N.  i- 
Civ.  Pro.  293  (return  of  a  copy  served,  without  specifying  objection,  does  not 
raise  the  objection  that  the  party  was  entitled  to  have  the  original  delivered 
instead  of  a  copy ) . 


COMMON-  FORMS. XXI.     SERVICE  AND  PROOF  THEREOF.        -105 

in  writing,  for  which  purpose  a  brief  indorsement  upon  the  paper 
is  sufficient.'" 

So  if  a  service  is  too  late,  return  the  paper  specifying  the  ob- 
jection, as  to  silently  disregard  it  will  usually  waive  the  objection 
of  tardy  service.^^ 


52.  Reserving  returned  paper.] — As  a  waiver  of  service,  or 
an  assent  to  the  justice  of  the  objection,  has,  under  some  cir- 
cumstances, been  inferred  from  silence  on  receiving  a  paper  thus 
returned,  the  safer  practice  for  the  attorney  to  whom  a  paper  is 
returned  is  immediately  to  re-serve  the  paper,  with  notice  that 
the  service  first  made  is  ijisisted  on ;  but  so  doing  does  not  make 
it  necessary  to  return  the  paper  again.'^^ 

Nor  does  the  acceptance  of  the  paper  on  such  re-service  Dy 
the  attorney's  clerk,  in  ignorance  of  the  fact  that  his  principal 
had  rejected  it  because  the  original  came  too  late,  waive  the 
defect.'^ 

53.  Motion  to  determine  disputed  service.] — If  any  substan- 
tial right  of  a  party  is  affected  by  the  question  as  to  the  regularity 
of  service,  or  may  be  prejudiced  by  consequent  proceedings,  a 
motion  may  be  made  on  the  one  hand  to  compel  the  party  who  has 
refused  to  receive  the  paper,  to  accept  service  or  declare  the  service 
already  made  good,^*  or,  on  the  other  hand,  to  strike  out  or  set 
aside  the  paper  claimed  to  have  been  duly  served,  or  set  aside 
the  service. ^^ 

54.  Relief  against  illegal  service.] — Service  effected  in  a  civil 
action  by  wrongfully  entering  the  house  of  the  person  to  be  served 
—  as  where  a  daughter  having  the  key  of  her  mother's  house  let 
herself  in  with  it  without  permission,  in.  order  to  effect  service 

70  In  Jacobs  v.  Marshall,  6  Duer,  689,  an  oral  statement  to  the  messenger 
making  the  service  was  held  suflScient,  on  the  ground  that  he  who  is  employed 
to  make  the  service  is  competent  to  receive  the  reasons  for  its  rejection. 
Cited  approvingly  in  158  N.  Y.  146. 

71  See  cases  cited  in  notes  to  two  preceding  paragraphs.  Receiving  and 
retaining  the  printed  case  on  appeal,  after  returning  the  notice  of  appeal,  is 
not  a  waiver  of  the  objection.      Marsh  v.  Pierce,  110  N.  Y.  639. 

72  Jacobs  V.  Marshall,  6  Duer,  689. 

73  O'Brien  r.  Catlin,  1  Code  Rep.    (N.  S.)   273. 
7*Pattison  v.  O'Connor,  23  Hun,  307. 

76  Fredericks  v.  Taylor,  52  N.  Y.  596,  14  Abb.  Pr.   (N.  S.)  77. 
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of  an  order  to  submit  to  examination  in  an  action  pending  between 
them — the  court  will  set  aside  on  motion,  with  costs.'"  So  if 
service  is  effected  by  fraud,  or  in  violation  of  privilege.  But  the 
application  must  be  promptly  made.^^ 


EOKMS. 


219.  Affidavit  of  personal  service  on 

a  party  or  attorney  of  a  paper 
other  than  process. 

220.  Another   form  —  service  on  many 

persons. 

221.  Affidavit  of  service  through  the 

post-office. 

222. -on  attorney. 

223. on  sheriff  or  coroner. 


224.  —  of  seeing  service  made  by  a 

person   who   has   since   disap- 
peared. 

225.  — ■  of    service   such   as   to   make 

disobedience  a  contempt. 

226.  Order    extending   time    for   ser- 

vice. 

227.  Notice    indorsed    on    paper    re- 

turned. 

228.  Notice     with     paper     re-served 

■when  returned. 


FORM  No.  219. 

Affidavit  of  personal  service  on  a  party  or  attorney  of  a  paper  other  than 
summons  or  other  original  process.TS 

[^Title  of  court  and  cause.'] 

{Venue.] 

M.  ]Sr.,  being  duly  sworn,  says  that  [he  is  a  clerk  in  the  office 
of  ,    the    plaintiff's    attorney    herein;    that'^®]*    on   the 

day  of  ,  19     ,  at  [ISTo.  100  Broadway,  in  the  city 

of  Buffalo,  in  the  county  of  Erie  and  State  of  New  York,  or, 
if  in  a  village  or  town,  at  the  village  of,  etc.]  deponent  served  the 
[designating  paper],  hereto  annexed   [or,  an  order  of  which  a 


76  Mason  v.  Libbey,  1  Abb.  N.  C.  354,  51  How.  Pr.  436. 

77  Pollard  V.  Union  Pac.  R.  R.  Co.,  7  Abb.  Pr.   (N.  S.)   70. 


78  See  paragraphs  10-27,  pp.  382- 
394  (above),  as  to  service  upon  a 
party,  attorney  or  counsel.  See  par- 
agraphs 1-9,  pp.  379-382  {above), 
as  to  mode  of  service ;  and  see  para- 
graphs 43-47,  pp.  400-403  (above), 
as  to  proof  of  service. 

The  form  for  service  of  summons 
is  given  with  Summons. 

When  the  above  Form  is  used  for 
any  other  process,  such  as  order  to 
show  cause  on  original  petition  to 
start  a  special  proceeding,  or  against 
one  not  a  party  to  an  action  in  which 


he  is  required  to  show  cause,  it  is  well 
to  add  at  the  end,  in  analogy  to  the 
requirement  applicable  to  summons 
(N.  Y.  Gen.  Rule  No.  18):"  De- 
ponent further  swears  that  he  is  over 
twenty-one  years  of  age  [or,  if  less, 
state  age,  shoio  it  to  he  not  less 
tJum  18],  and  knew  the  person  so 
served  to  be  the  person  mentioned 
and  described  in  said  [order]  as  re- 
quired thereby  to  show  cause." 

79  An  omission  of  this  bracketed 
clause  does  not  necessarily  vitiate. 
See  paragraph  2,  p.  379  (above). 
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copy  is  hereto  annexed],  on  O.  P.,t  attorney  for  the  defendant 
herein  [or,  one  of  the  defendants  herein],  by  delivering  to  him 
personally  and  leaving  with  him  a  true  copy  thereof. 

[Jurat.']  [Signature.] 

FORM  No.  220. 

Another  form;  service  on  many  persons.so 

[As  in  preceding  Form  to  *  continuing  deponent  made 
personal  service  of  the  [name  of  paper]  hereto  annexed  [or,  a 
copy  of  which  is  hereto  annexed],  on  the  persons  named  below, 
[whom  deponent  knew  to  be  the  persons  mentioned  and  described 
in  said  order  to  show  cause]  by  delivering  to  and  leaving  with 
each  of  them  personally  a  true  copy  of  said  [order],  as  follows: 
on  U.  v.,  at  [identify  place,  as  in  previous  Form]  on  the 
day  of  ,  19      ;  on  W.  X.,  at  ,  on  the  day 

of  ,  19      ;  on  Y.  Z.,  at  ,  on  the  day  of 

,19     . 

[Jurat.]  [Signature.] 

FORM  No.  321. 

AflSdavit  of  service  through  the  post  office.si 
[Title  of  court  and  cause.] 
[Venue.] 

M.  IST.,^*  being  duly  sworn,  says,  that  he  is   [the  managing 
clerk  of]  the  attorney  for  the  above-named  ,  and  [said 

attorney**]  resides  at  [designate  residence  which  must  he  the  place 
where  the  post-office  is  located].      That  on  the         day  of  , 

19  ,  deponent  served  the  [designating  paper^],  of  which  the 
annexed  is  a  copy,  upon  Q.  K.,  the  attorney  for  plaintiff  in  this 
action  [or,  upon  the  above-named  plaintiff,  A.  B.],  by  depositing 
the  same,  [or,  a  true  copy  thereof]  properly  inclosed  in  a  securely 
closed  and  duly^  post-paid  wrapper,*®  in  the  post-office*^  [or,  in 

80  This  mode  of  stating  service  on  service  within  a  fixed  time  are  not 
a  number  of  persons  is  sustained  in  servable  by  mail  unless  the  order  so 
People  ex  rel.  Kenyon  v.  Sutherland,  prescribes.  See  Motions,  paragraph 
81  K.  Y.  1;  rev'g  16  Hun,  192.     See  114,  p.  133,  of  this  volume. 

note  78,  p.  406   {above).  85 The  words  "in  a  securely  closed 

81  See,  generally,  paragraphs  94-42,  and  duly "  are  not  usual  except  in 
pp.  397-400  (above),  as  to  service  by  affidavits  of  mailing  summons,  etc., 
mail.  but  are  inserted  here  in  deference  to 

82  Disqualification  to  make  per-  the  ruling  in  Chalmers  v.  Wright,  5 
sonal  service,  was  held  not  neces-  Eobt.,  713.  (Foreclosure  by  adver- 
sarily  a  disqualification  to  make  this  tisement.) 

affidavit,    in    Sharp    v.    Daugney,    33  86  See  paragraph  35,  p.  397  (afiotie). 

Cal.  505.  8T  It  is  not  necessary  to  say  United 

83  See  paragraph  34,  p.  397  (a&o«e).  States  post-office.     Sharp  v.  Daugney, 

84  Orders   to  show  cause   directing  33  Cal.,  505. 
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a  post-office  box  regularly  maintained  by  the  government  of  the 
United  States  and  under  the  care  of  the  post-office]®®  at  [residence 
of  attorney  or  party  mahing  service']  aforesaid,  directed  to  said 
Q.   R.,   at  ,  county,   N.    Y.,^  that  being  the 

address  within  the  State  designated  by  him  for  that  purpose  upon 
the  preceding  papers  in  this  action,  [or,  that  said  A.  B.  has  made 
no  designation  upon  the  preceding  papers  in  this  action  of  an 
address  at  which  papers  therein  are  to  be  served,  and  said  [place 
of  address  of  paper]  is  his  place  of  residence, —  or,  the  place 
where  he  keeps  an  office.]®'' 

[Jurat.']  [Signature.] 

FORM  No.  222. 
Affidavit  of  service  on  Attorney.si 

[As  in  Form  No.  219,  to  the  f,  continuing]  the  defendant's  at- 
torney herein,  by  delivering  to  him  personally,  at  No.     , 
street,®^  in  ,  and  leaving  with  him  a  true  copy  thereof. 

[Or,  if  by  leaving  at  residence,  say:]  by  leaving  the  same  at 
the  residence  of  the  said  0.  P.,  at  No.       ,  street,  in 

said  city  of  ,  with  a  person  of  suitable  age  and  discretion, 

[may  designate,  if  the  person  he  Icnown,  as,  namely  the  wife  of 
said  O.  P.],  between  the  hours  of  six  o'clock  in  the  morning  and 
nine  o'clock  in  the  evening  of  said  day  [or  may  state  the  proxi- 
mate hour]  ;  that  this  deponent  had  immediately  theretofore 
called  at  the  office  of  the  said  O.  P.,  at  Wo.       ,  street, 

in  the  said  city,  in  order  to  serve  said  paper,  and  such  office  was 
not  then  open®*  so  as  to  admit  of  such  service,  and  there  was  no 
office  letter-box  there.®* 

[Or,  if  on  a  clerk  or  person  in  charge,^^  say:]  by  delivering  to 

and  leaving  with  a  clerk  of  the  said  O.  P.,  at  his  office  [or,  to  a 

person  having  charge  of  his  office] ,  at  No.  ,  street,  in 

,  a  true  copy  thereof,  the  said  O.  P.  being  absent  from  his 

office  at  the  time. 


88  See  paragraph  39,  p.  399(o&oi)e).  vice  at  the  office  or  residence  of  an 

89  See  paragraphs  34,  38,  pp.   397,  attorney. 

398   (alove).  92  See   paragraphs   29   and  45,  pp. 

sounder  early  practice  it  was   re-  394,  401    (above). 

quired  by  court  rule  that  there  should  93  See  paragraph  31,  p.  395  (above). 

be    a   direct   communication  by   mail  94  The   mention   of  there  being  no 

between  the  places  of  mailing  and  of  letter-box    is    because   {hat   mode  of 

address.      This    fact   was    necessarily  service  is  given  preference  by  N.  Y. 

included  in  the  affidavit.     See  Browi  Code  Civ.  Pro.,  §  797. 

t'.  Briggs,  1  How.  Pr.  152.  95  See     paragraphs     30     and     44, 

91  See,    generally,    paragraphs    29-  pp.  395  and  401   (above). 
33,  pp.  394-396    (above),  as  to  ser- 
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[Or,  if  left  in  a  conspicuous  place  in  the  office,^^  say:]  by  leaving 
a  true  copy  thereof,  between  the  hours  of  six  o'clock  in  the  morn- 
ing and  nme  o'clock  in  the  evening,  [or,  state  the  approximate 
hour}  m  a  conspicuous  place,  viz.,  [upon  one  of  the  desks]  in 
the  office  of  the  said  O.  P.,  at  No.       ,  street   in 

there  being,  at  that  time,  no  person  but  deponent  in  said  office' 
and  deponent  having  found  the  door  open  so  as  to  admit  of  such 
service. 

[Or,  if  in  office  letter-hox,  say:']  by  depositing  the  same, 
inclosed  in  a  sealed  vcrajjper,  directed  to  said  O.  P.,  in  his  office 
letter-box,  at  the  door  of  his  office,  No.       ,  street,  in  the 

city  of  ,  between  the  hours  of  six  o'clock  in  the  morning 

and  nine  o'clock  in  the  evening,  [or,  state  the  approximate  hour] 
on  said  day ;  there  being  no  person  in  charge  of  his  said  office  [and 
said  office  being  closed®*]. 

[Or,  if  hy  mail,  as  in  Form  221  (ahove).] 

[Jurat.]  [Signature.] 

FORM  No.  223. 
A£Sdavit  of  service  on  sheriff  or  coroner.i 

[As  in  Form  No.  219,  to  the  f,  continuing]  between  the  hours 

of  and  ,  by  delivering  to,  and  leaving  with  [M.  JST., 

under  sheriff,  or,  deputy  sheriff  in  charge],  at  the  office  of  said 

£iheriff  in  the  city  hall,  in  ,  [or,  ISTo.       ,  street,  in 

•''] 

FORM  No.  224 

Affidavit  of  seeing  service  made  by  a  person  who  has  since  disappeared.3 

[Title  of  the  cause.] 
[Venue.] 

A.  B.,  of  ,  being  duly  sworn,  says  that  he  was  present 

on  the         day  of  ,  19     ,  at  [specify  place]  and  saw  C.  D., 

of  ,  personally  serve  Y.  Z.,   [to  deponent  known  to  be] 

the  defendant  in  this  cause,  with  a  [designate  paper]  of  which 
a  copy  is  hereto  annexed,  by  delivering  to  the  said  T.  Z.,  and 

9S  See     paragraphs     32     and     44,  to  service  on  clerk  of  the  court,  see 

pp.  396  and  401   (above).  paragraph  28,  p.  394   (above). 

97  A  time  between  6  a.  m.  and  9  2See  N.  Y.  Code  Civ.  Pro.,  §  426 
P.  M.  See  paragraph  32,  p.  396  as  to  service  of  summons  upon  sher- 
( above ) .  iff. 

98  See  paragraph  31,p.  395  (aBoue).  3  From  2  Newl.  CK.  Pr.,  224.     See 
89 This  is  to  be  inserted  or  omitted       paragraph  46,  p.  402    (above),  as  to 

according  to  the  fact.  indirect  proof  of  service   in   such   a 

1  As   to   service  upon   coroner,   see       case. 
Manning  v.  Keenan,  73  N.  Y.  45.     As 
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leaving  with  him  a  true  copy;  [and  this  deponent  further  says 
that  he,  this  deponent,  has  diligently  inquired  after  the  where- 
abouts of  said  C.  D.,  in  order  that  he  might  prove  the  service  of 
the  said  ,  but  this  deponent  has  not  been  able  to  get  any 

other  intelligence  of  him,  but  that  he  is  either  dead  or  has 
absconded,  so  that  he  cannot  be  found.]* 

IJurat.]  [Signature,] 

FORM  No.  235. 
AfSdavit  of  service  such  as  to  make  disobedience  a  contempt.s 

[7/  a  judge's  order,  add  to  Form  No.  219  at  end,]  and  at 
the  same  time  deponent  exhibited  to  him  the  [annexed]  origipal 
order,  and  the  signature  of  Mr.  Justice  J.  K.  thereon. 

[Or  if  a  court  order]  and  at  the  same  time  deponent  exhibited 
to  him  a  duly  certified  copy  of  said  order. 

And  deponent  further  says  that  he  knew  the  person  so  served, 
and  knew  him  to  be  [A.  B.,  the  attorney  for  the  plaintiff  herein.] 

FORM  No.  236. 
Order  extending  time  for  service. 

[Name  of  Court: — or,  if  a  court  order: — At  a  special  Term, 

etc.,  as  in  Form 
No.  94,  p.  255.] 

[Title  of  cause.] 

On  reading   [and  filing]   the  affidavit  of  A.  B.,  verified  the 
day  of  ,  19     ,  by  which  it  satisfactorily  appears  to 

me  [or,  if  a  court  order,  to  the  court]  that  diligent  efforts  have 
been  made  to  serve  the  herein  on  without  suc- 

cess [and  that  the  return  day  of  has  been  adjourned  to 

the  day  of  ,  10     J  : 

Ordered,  that  the  time  of  the  said  A.  B.,  to  serve  said  T.  Z., 
with  said  ,  is  hereby  extended  to  and  including  the 

day  of  ,  19     . 

[Authentication,  etc.,  as  in  Form  No.  108,  p.  265  (above).] 

4  It  is  believed  that  this  bracketed  the  process  server  was  not  essential, 

clause  is  entirely  unnecessary  as  part  but  that  proof  of  service  can  be  made 

of  the  affidavit  under  the  decision  in  by    any    person   who    swears    to   the 

Murphy  v.  Shea.  143  N.  Y.  78;  there  facta  constitutina;  service, 
the   court  held   that  the  affidavit  of  5  See  paragraph  5,  p.  381  {above). 
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FORM  No.  227. 

Notice  indorsed  on  paper  returned.a 

The  within  [notice  of  appeal]  is  hereby  returned  to  you  for 
the  reason  that  [staie  reason,  for  instance,']  the  time,  to  appeal 
has  heretofore  expired  [or,  that  A.  B.,  Esq.,  is  the  attorney  of 
record  for  the  defendant,  and  no  order  of  substitution  of  attor- 
neys has  been  served  on  me.]^ 

Date.]  [Signature  and  office  address  of], 

*  Attorney  for 

[Address]  To  , 

Attorney  for 

FOEM  No.  228. 
Notice  with  paper  re-served  when  retumed.s 

I'lease  take  notice  that  I  hereby  re-serve  the  within  , 

retxirned  by  you,  and  shall  insist  on  the  original  service. 
[Date.]  [Signature  and  office  address  of], 

Attorney  for 

[Address]  To  , 

Attorney  for 

6  For  another  fornix  see  Chapter  on  "  See  paragraph  15,  supra. 

Pleadings.     See   paragi'aphs   50  and  8  See  paragraph  52,  p.  405  (a5o«e). 

51,  p.  404  {above),  as  to  returning 
a  paper  promptly  and  specifying 
obiections. 
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AETICLE    XXII. 

Stay  of  Peoceedinqs. 

[The  practice  as  to  stays  in  general,  as  incidental  proceedings  in  the  cause, 
is  stated  here,  once  for  all,  reserving,  however,  for  the  proper  place  in  later 
chapters,  the  forms  of  stays  of  a  particular  character  or  for  particular  pur- 
poses, such  as  perpetual  stay  of  a  vexatious  action,  or  stays  upon  appeal.] 


10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 

19. 

20. 

21. 


Distinction    between    stay, 
hibition,  and  injunction. 
Stay  not  an  extension. 
At  what  stage  of  action  granted. 
Mode  of  obtaining. 

—  in  what  court. 

Power  of  a  judge  out  of  court  — 
ex   parte. 

Different  classes. 

Stay  for  purpose  of  motion. 

On  appeal;   special  proceedings. 

Construction  of  a  stay. 

Until   decision. 

Stay  until  further  order. 

Notice  of  stay. 

Disregarding  irregular  stay. 

Act  in  violation  of  stay. 

Compliance   with   irregular   stay. 

Vacating  a  stay. 

Stay  pending  appeal  from  re- 
fusal to  stay. 

Stay  by  nonpayment  of  costs,  or 
money  awarded  by  order. 

—  effect. 


Forms. 

(229)  Order  to  show  cause  contain- 

ing   a    stay    of    proceedings 
pending  motion. 

(230)  Another: — shorter    Form. 

(231)  Order  of  court  or  judge  stay- 

ing  proceedings    specifically. 

(232)  Clause  in  an  order  intended  to 

be    appealed   from,   allowing 
stay   pending   the  appeal. 

(233)  Notion  of  motion  for  stay  foi 

nonpayment    of    costs    of    a 
former  action. 

(234)  Affidavit  upon  motion  for  stay 

for  nonpayment  of  costs  of 
a  former  action. 

(235)  Order  for  stay  until  payment 

of  costs  of  a  former  action, 
with  extension   of  time  to 
plead. 

(236)  Notice    of    stay    by    nonpay- 

ment    of     costs     or     other 
money  awarded  by  order. 

(237)  Notice    of    motion    to   vacate 

stay  of  proceedings. 

(238)  Notice    of    motion    to    vacate 

proceedings   in   violation   of 
stay. 


1.  Distinction  between  stay,  prohibition,  and  injunction.] — 
A  stay  must,  in  general,  be  sought  in  the  action,  and  from  the 
court  or  a  judge  of  the  court®  the  proceedings  in  which  it  is 
sought  to  suspend.-^" 

The  Supreme  Court,  however,  has  power,  by  writ  of  prohibi- 
tion, to  arrest  the  proceedings  of  an  inferior  tribunal  in  excess 


9  Or  a  judge  authorized  to  make  an  order  in  the  action.  See  Motions, 
pp.  98-101  of  this  volume. 

10  Wood  V.  Swift,  81  N.  Y.  31;  Liftchild  v.  Smith,  7  Robt.  306  (denying 
a  motion  to  compel  the  defendant  to  discontinue  an  action  brought  in  another 
court,  because  to  grant  the  motion  would  be  an  unjust  interference  with  thu 
right  of  a  suitor  to  select  his  own  tribunal). 
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of  its  jurisdiction;  and  by  statute  in  New  York,"  the  Appellate 
Division  has  the  same  power  over  a  judge  or  Special  Term.  And 
a  court  of  equity  may,  by  injunction,  forbid  a  party  from  pro- 
ceeding in  another  court.^^  These  are  distinct  remedies  not  sought 
by  ordinary  motion.^* 

Defendants  seeking  a  stay  may,  however,  instead  of  bringing 
a  fresh  action,  put  in  an  answer  constituting  a  counter-claim, 
and  asking  an  injunction  as  affirmative  relief,  and  under  the  New 
York  statute,  in  such  ease  a  preliminary  injunction  may  be  granted 
upon  the  answer  as  setting  up  a  counter-claim.^* 

2.  Stay  not  an  extension.] —  A  stay  of  proceedings  is  not  neces- 
sarily an  extension  of  the  time  of  the  party  obtaining  it.  It  does 
not  alone  prevent  the  lapse  of  time  from  putting  him  in  default, 
although  it  stops  his  adversary  from  proceeding  on  his  default.^® 

On  the  other  hand,  the  statutory  restriction  against  the  allow- 
ance of  ex  parte  stays  by  a  judge  out  of  court,  for  more  than  twenty 
days,  does  not  apply  to  orders  extending  the  time  of  the  appli- 
cant to  plead,  though  such  orders  may  have  the  effect  to  delay 
ihe  subsequent  proceedings  of  the  adverse  party.^® 

3.  At  what  stage  of  action  granted.'] — A  defendant  who  has 
not  appeared  is  not  entitled  to  a  stay  of  proceedings,  nor  an  ex- 
tension of  time  to  appear."     Eut  the  court  has  power  to  grant  it. 

"N.  Y.  Code  Civ.  Pro.,  §  2093. 

13  The  substantial  distinction  in  the  effect  of  these  two  remedies  is,  that 
prohibition  acts  upon  the  court,  the  injunction  on  the  party  only.  It  is  ■ 
improper  for  a  court  to  make  an  order  for  a  stay  of  proceedings  in  another 
court  of  record;  such  relief  must  be  had  by  injunction,  with  security.  Deyo 
p.  Morss,  14  N.  Y.  Supp.  841,  38  St.  Eep.  477;  Baker  v.  Baker,  36  App. 
Div.  486,  55  N.  Y.  Supp.  824;  Purdy  v.  Baker,  86  N.  Y.  Supp.  1065. 

13  See  Wood  v.  Swift,  81  N.  Y.  31. 

1*N.  Y.  Code  Civ.  Pro.,  §  720.  Contra,  under  the  California  Code,  Peter- 
son r.  Weisbein,  70  Cal.  423,  where  it  was  held  that  a  motion  for  injunction 
could  not  thus  anticipate  the  trial  of  the  merits  of  the  cross-complaint. 

15  Piatt  V.  Townsend,  3  Abb.  Pr.  9,  5  Duer,  668  (holding  that  an  order 
for  a  bill  of  particulars,  although  accompanied  by  a  stay  of  proceedings,  no 
longer  operates  of  itself  to  enlarge  the  defendant's  time  to  plead.  Order 
vacating  the  judgment  reversed,  but  defendant  allowed  to  answer).  For  this 
distinction  see  p.  48  of  this  volume. 

16  White  V.  Angel,  2  Civ.  Pro.  Rep.  (McCarty)  440;  Condon  v.  Church  of 
St.  Aug.,  14  Misc.  181,  35  N.  Y.  Supp.  382. 

iTBragelman  v.  Berding,  15  Abb.  Pr.  _(N.  S.)  22.  The  reason  is  that 
usually  he  must  acknowledge  the  jurisdiction  of  tho  court  if  he  asks  its 
indulgence.     But  see  chapter  V,  post. 

In  Bonnell  v.  Neely,  43  111.  288,  it  was  held  that  a  statute  authorizing 
"  a  party  "  out  of  term,  intending  to  move  to  set  aside  or  quash  any  execution. 
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If  the  application  is  to  stay  proceedings  in  the  pending  action, 
until  determination  of  another  prior  action,  issue  should  be  first 
joined.^* 

If  the  application  is  to  stay  proceedings  until  the  costs  awarded 
in  a  former  action  are  paid,  the  motion  should  be  made  before 
issue  joined. ^^ 

4.  Mode  of  obtaining.] — An  order  for  a  temporary  stay  is 
obtained  by  applying  to  the  court  or  to  a  judge  thereof,  or  to  a 
county  judge,^"  on  an  affidavit  stating  the  situation  of  the  cause, 
the  reason  why  a  stay  is  desired,  and  the  facts  which  render  it 
necessary  and  indicate  how  long  a  stay  will  probably  be 
required. 

If  the  cause  has  been  noticed  for  trial  at  Trial  Term,  and 
application  is  not  made  in  time  to  serve  the  stay  ten  days  before 
the  term,  the  application  should  be  at  the  Trial  Term,  or  to  the 
judge  appointed  to  hold  it,  (unless  the  stay  is  contained  in  an 
order  to  show  cause  returnable  on  the  first  day  of  the  term)  as 
another  judge  ought  under  the  rule^^  to  refuse  to  interfere ;  ^^  for 
after  a  cause  is  on  the  calendar  and  noticed  for  trial,  it  is  deemed 
under  the  control  of  the  trial  court,  and  a  stay  obtained  from 
another  judge  or  branch  of  the  court  is  often  disregarded  by  the 
former.^^ 


replevin  bond,  or  other  proceeding,  to  apply  to  a  judge  at  his  chambers,  for 
an  order  staying  proceedings  as  preliminary  to  a  motion  to  be  made  in  term 
time  to  quash  the  same,  applies  only  to  "  a  party  "  to  the  proceedings  sought 
to  be  quashed,  and  not,  for  instance,  to  a  purchaser  of  the  premises  at  fore 
closure  sale.      Order  granting  stay  therefore  reversed. 

tsOgden  v.  Pioneer  Iron  Works,  91  App.  Div.  394,  86  N.  Y.  Supp.  955; 
Fuller  V.  Read,  15  Hov7.  Pr.  236. 

19  Spaulding  v.  Am.  Wood  Board  Co.,  58  App.  Div.  314,  68  N.  Y.  Supp.  945. 
There  need  not  be  a  complete  identity  of  the  two  actions  in  order  to  justify  the 
granting  of  such  a  stay.  Id.  Where  previous  action  vpas  dismissed  through 
plaintiff's  sole  fault,  the  non-payment  of  the  costs  operates  as  a  stay  in  a  sub- 
sequent action.  Ingrosso  v.  B.  &  O.  R.  R.  Co.,  105  App.  Div.  494,  94  N.  Y. 
Supp.  177.  A  stay  Vfill  not  be  granted,  however,  because  of  the  pendency  ol 
a  prior  action  unless  it  appears  that  the  result  of  the  prior  action  will  neces- 
sarily obviate  the  trial  of  the  later  one.  See  Jenkins  v.  Baker,  91  App.  Div. 
400,  8G  N.  Y.  Supp.  957. 

20  See  pp.  98-101  of  this  volume. 

21  N.  Y.  Gen.  Rule  No.  37.  Does  not  apply  to  first  district.  Dictum  in  Oak- 
ley V.  Cokalete,  16  App.  Div.  65,  44  N.  Y.  Supp.  1070,  that  the  rule  was 
broad  enough  to  include  special  terms  for  trials. 

22  Walsh  V.  Sun  Mut.  Ins.  Co.,  2  Robt.  646,  17  Abb.  Pr.  356.  As  to  power, 
however,  see  pp.  93  and  420  of  this  volume. 

23  Bank  of  Genesee  v.  Spencer,  15  How.  Pr.  14.  See  Gregory  v.  Stout,  6 
Hill,  380;  Hasbrouck  v.  Ehrich,  7  Abb.  Pr.  76. 
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5.  — in  what  court.'] — If  the  stay  is  merely  to  endure  pend- 
ing some  event  in  the  same  or  another  action,  it  may  usually 
best  be  sought  by  motion;  if  a  perpetual  stay,  it  will  usually 
best  be  sought  by  action,  unless  it  be  founded  on  a  discharge  or 
other  judicial  decision,  or  clear  evidence  of  vexation,  and  does 
not  involve  questions  inappropriate  to  be  tried  on  afSdavits,  in 
which  case  it  may  be  sought  by  motion.^* 

The  motion  in  either  case  should  be  made  in  the  action  which 
it  is  sought  to  stay.^^ 

Even  the  bringing  into  the  present  action,  of  the  party  who 
is  prosecuting  the  rival  adverse  action  against  the  same  defend- 
ant, does  not  make  it  proper,  in  an  ordinary  case,  to  grant  an 
order  in  the  present  action  enjoining  the  other  action;  but  the 
defendant  should  apply  for  a  stay  in  the  other  action.^® 

Where,  however,  both  actions  are  pending  in  the  same  court, 
in  different  districts  or  departments,  the  court  may,  acting  in  one 
action,  stay  all  the  proceedings  before  it  in  another  action,  though 
this  power  is  to  be  exercised  only  in  extreme  cases.^^ 

6.  Power  of  a  judge  out  of  court, —  ex  parte.] — If  a  stay  of 
]nore  than  twenty  days  is  asked  from  a  judge,  instead  of  from 
the  court,  for  any  other  purpose  than  to  stay  proceedings  under 
an  order  or  judgment  appealed  from,  notice  of  application  must 
be  given  to  the  adversary,^*  sinless  there  is  some  special  provision 
of  law,  dispensing  with  notice  in  the  particular  case.^ 

The  twenty  days  limit  cannot  be  evaded  by  taking  succes- 
sive ex  parte   orders    to   continue   substantially  the   same  stay. 

24  On  this  question,  see  Watt  v.  Rogers,  2  Abb.  Pr.  261,  and  N.  Y.  &  Harlem 
R.  E.  Co.  V.  Haws,  56  N.  Y.  175,  and  pp.  77-81  of  this  volume. 

25  Dederick  v.  Hoysradt,  3  Code  Rep.  86,  4  How.  Pr.  350 ;  Savage  v.  Allen, 
59  Barb.  291,  ail'd,  54  N.  Y.  458;  Purdy  v.  Baker,  92  App.  Div.  242,  86  N.  Y. 
Supp.  1065 ;  Belasco  Co.  v.  Klaw,  98  App.  Div.  74,  90  N.  Y.  Supp.  593. 

26  Wood  V.  Swift,  81  N.  Y.  31   (conflicting  claims  to  recover  on  life  policy). 

27  Erie  Ry.  Co.  v.  Ramsey,  45  N.  Y.  637;  Phoenix  i'oundry  v.  North  Eivei 
Construction  Co.,  33  Hun,  156. 

28  N.  Y.  Code  Civ.  Pro.,  §  .775. 

25*  The  principal  oases  of  express  statute  authority  under  the  N.  Y.  statutes, 
are  a  stay  pending  an  order  that  plaintiflf's  attorney  in  ejectment  produce  his 
authority  (§  1513)  ;  and  a  stay  to  give  opportunity  to  apply  for  the  removal 
of  a  cause  from  the  City  Court  of  the  city  of  New  York,  or  a  County  Court, 
to  the  Supreme  Court    (§§  319,  345). 

Security  for  costs.      Washburne  v.  Langley,  16  Abb.  Pr.  259. 
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After  one  such  order  a  prolongation  of  the  stay  must  be  sought 
on  notice.^" 

In  the  New  York  Court  of  Appeals  any  one  of  the  judges  may 
make  orders  to  stay  proceedings,  which,  when  served  with  papers 
and  notices  of  motion,  shall  stay  the  proceedings  according  to 
tlie  terms  of  the  order.^^  Any  order  may  be  revoked  or  modified 
by  the  judge  who  made  it;  or,  in  case  of  his  absence  or  inability 
to  act,  by  either  of  the  other  judges.^^ 

After  a  court  has  granted  one  stay,  application  to  a  judge, 
instead  of  the  court,  for  a  further  stay,  is  irregular.^* 

Judicial  sales  in  partition  and  foreclosure  cannot  be  stayed 
by  a  judge  out  of  court,  except  on  at  least  two  days'  notice.^'' 

7.  Different  classes.] —  Applications  for  stay  are  more  com- 
monly either  (1)  Because  of  some  alleged  fault  or  irregularity 
of  the  adversary,  on  which  it  is  claimed  that  his  proceeding  should 
be  stopped,  at  least  until  he  corrects  it,  in  which  case  the  stay  is 
permanent  or  indefinite,  its  termination  commonly  being  con- 
tingent on  the  adversary's  correcting  his  course; 

(2)  Because  the  applicant  desires  to  take  some  proceeding, 
or  secure  some  relief,  before  the  adversary  goes  further,  in  which 
case  a  stay  for  a  definite  period  is  sometimes  sufficient,  or 

(3)  Because  the  proceeding  is  so  clearly  futile  that  the  time 
of  the  court  and  the  applicant  ought  not  to  be  taken  up  with  it. 

In  the  first  class  of  cases  the  order  should  be  an  order  of  court 
made  on  notice ;  ^^  but  an  order  to  show  cause,  Avith  stay  mean- 

30  Marvin  v.  Lewis,  12  Abb.  Pr.  482,  holding  that  a  judge  out  of  court, 
without  notice,  has  no  more  right  to  grant  two  successive  stays  of  twenty 
days  each,  than  one  of  forty  days. 

31  Rule  16.  A  temporary  stay  of  a  remittitur  may  be  valid,  though  not 
accompanied  by  notice  of  motion.  Cushman  v.  Hatfield,  52  N.  Y.  653,  15 
Abb.  Pr.  (N.  S. )  109.  A  stay  of  proceedings  of  a.  party  pending  return  of 
the  remittitur  to  the  Court  of  Appeals,  may  be  granted  by  a  judge  of  that 
court  for  a  period  of  more  than  twenty  days.  Franklin  Bank  Note  Co.  v. 
Maokey,  158  N.  Y.  683. 

32  Rule  16. 

■33  8tansbury  v.  Durell,  1  Johns.  Cas.  396,  Col.  &  C.  Cas.  102;  Sales  v. 
Woodiil,  8  How.  Pr.  349. '  Especially  if  conditions  imposed  by  the  court 
have  not  yet  been  performed. 

34  N.  Y.  Gen.  Rule  No.  67. 

A  stay  in  violation  of  this  rule  may  be  disregarded.  Asinari  v.  Volkening, 
2  Abb.  N.  C.  454. 

35]Mitchell  V.  Hall,  7  How.  Pr.  490  (saying  "the  safest  and  best  practice  is 
to  make  it  an  order  of  court,  which  will  give  it  a  vitality  commensurate  with 
the  necessities  of  the  case  " )  ;  Bank  of  Genesee  v.  Spencer,  15  How.  Pr.  14 ; 
Den  v.  Matlock,  2  Harr.  (N.  J.)  354  (where  the  court  declined  to  hear  a 
motion  for  a  stay  without  notice). 
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■while  (not  exceeding  in  a  judge's  order,  20  days),  may  be  taken, 
instead  of  giving  the  ordinary  notice  of  motion. 

In  the  second  class  of  cases  a  stay  for  not  exceeding  20  days 
is  sometimes  sufficient,  and  that  may  be  granted  out  of  court  ex 
parte;  ^®  but  such  an  order  may  be  vacated  without  notice,^^  and 
therefore  a  notice  of  motion,  or  an  order  to  show  cause,  with  a 
stay  meanwhile,  is  often  the  safer  practiee.^^ 

In  the  third  class  of  cases  the  stay  should  always  be  by  a  court 
order. 

8.  Stay  for  purpose  of  motion.} — A  stay  of  proceedings  for 
the  purpose  of  making  a  non-enumerated  motion  is  not  effectual 
until  the  motion  papers  are  served.*^  If  served  in  advance  of 
Ihem,  it  becomes  effectual  when  they  are  served.*** 

When  not  effectual  under  this  rule,  a  ministerial  oiBcer,  on 
whom  it  is  thus  served,  may,  nevertheless,  properly  conform  to 
it,  and  refuse  to  proceed.*' 

9.  On  appeal;  special  proceedings.] —  The  stay  of  proceed- 
ings effected  by  an  appeal,  or  ordered  by  the  court  pending  appeal, 
is  treated  in  connection  with  appeals. 

Stays  on  mandamus  and  in  prohibition  are  specially  regulated.*^ 

10.  Construction  of  a  stay.] — An  order  staying  proceedings 
does  not  forbid  applying  to  the  same  court  on  notice.*^ 

An  order  staying  proceedings  is  reasonably  construed  with  ref- 
erence to  the  stage  of  proceedings  at  which  it  is  granted,  and  it 

36  See,  for  instance,  Mitchell  v.  Hall  7  How.  Pr.  490;  Marvin  v.  Lewis, 
12  Abb.  Pr.  482. 

37  See  p.  91  of  this  volume. 

38  Sales  V.  Woodin,  8  How.  Pr.  349;  Chubbock  v.  Morrison,  6  How.  Pr.  369. 

39  Roosevelt  i;.  Fulton,  5  Cow.  438;  Sales  v.  Woodin,  8  How.  Pr.  349. 
*OMallory  v.  East  River  Ins.  Co.,  7  Hill,  192.      And  where  it  was  served 

on  the  sheriff,  and  contained  a  recital  that  a  motion  was  intended,  and  the 
motion  papers  were  served  next  day,  it  was  held  operative  on  the  sheriff 
from  the  time  of  its  service  on  him.      Lucas  v.  Albee,  1  Den.  666. 

<i  Roosevelt  v.  Fulton,  5   Cow.  438. 

■42  N.  Y.  Code  Civ.  Pro.,  §§  2089  and  2012,  respectively. 

« Thompson  v.  Erie  Ry.  Co.  (No.  3),  9  Abb.  Pr.  (N.  S.)  233  (overruling 
an  objection  that  the  defendants  have  no  right  to  make  this  motion  —  to 
modify  the  order  herein  referred  to  and  change  the  place  of  trial  —  because 
an  order  for  discovery  had  been  granted,  not  complied  with  by  the  defendants, 
and  which,  under  Rule  16,  operates  as  a  stay  of  all  other  proceedings). 

Compare  'Wilkinson  v.  North  River  Construction  Co.,  66  How.  Pr.  423, 
holding  an  order  forbidding  all  actions,  to  preclude  an  application  for  leave 
to  sue. 

27 
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does  not  always  extend  to  all  possible  proceedings.  Thus,  for 
instance,  the  usual  stay  after  verdict  applies  only  to  the  ordinary 
proceedings  in  the  action  j  and  does  not  have  the  effect  to  forbid 
the  party  stayed  from  obtaining  a  provisional  remedy.'**  But 
it  does  prevent  serving  a  notice  intended  to  limit  the  right  of 
appeal.*^  A  stay  after  notice  of  entry  of  judgment  is  operative 
only  in  case  judgment  is  entered.*^ 

And  obtaining  an  order  permitting  the  filing  of  a  complaint 
nunc  pro  tunc  violates  a  stay  granted  pending  an  order  to  show 
cause  why  the  judgment  should  not  be  vacated  becavise  entered 
without  a  complaint.*' 

A  stay  to  enable  one  to  make  a  case  and  exceptions,  is  not  a 
stay  until  determination  of  the  exceptions.*^ 

A  stay  of  a  party  does  not,  after  his  death,  stay  his  representa- 
tive from  moving  to  continue  the  action.*® 

Nor  is  a  stay  allowed  unnecessarily  to  vitiate  what  has  already 
been  done  under  the  sanction  of  the  court, *°  nor  sanction  what 
has  been  done  in  defiance  of  the  court. ®^ 

11.  — until  decision.] — A  stay  expressed  to  be  "until  the 
decision  "  of  an  appeal,  or  until  the  decision  of  a  motion  (if  the 
motion  be  one  made  to  the  court,  and  therefore  requiring  entry 
of  an  order),  is  not  terminated  by  the  announcement  of  a  decision, 


■4*Lapeous  v.  Hart,  9  How.  Pr.  541    (arrest  allowed). 
«  White   V.   Klinken,    16   Abb.   Pr.    109    (holding  such   notice  a  nullity); 
s.  P.,  Bagley  v.  Smith,  2  Sandf.  651. 

50  serving  a  notice  of  trial  is  a  breach  of  an  injunction  staying  the  trial. 
Bird  V.  Brancker,  2  Sim.  &  Stu.  186;  s.  P.,  CTark  e.  Wood,  2  Halst. 
(N.   J.   Eq.)    458. 

46  Kenney  v.  Sumner,  12  Misc.  86,  33  N.  Y.  Supp.  95. 

«  Ward  V.  Sands,  10  Abb.  N.  C.  60. 

48 Douglas  V.  Haberstro,  10  Abb.  N.  C.  6  (allowing  a  motion  of  the  defend- 
ant to  amend  the  order  of  stay  so  as  to  make  it  until  the  determination  of 
the  exceptions). 

46  Matter  of  Bainbridge,  67  Barb.  293;  mem.  s.  c,  4  Hun,  674  (hence, 
notwithstanding  the  stay,  such  motion  not  having  been  made  within  a  year, 
an  order  granting  an  application  of  the  personal  representatives  to  revive, 
was  reversed ) . 

BOReid  V.  Lindsey,  104  Pa.  St.  156,  15  Wkly.  N.  of  Cas.  134,  holding 
that  it  does  not  impair  a  levy,  even  though  the  order  does  not  expressly  con- 
tinue the  lien. 

51  The  better  opinion  is  that  a  stay  of  the  enforcement  of  a  judgment, 
though  it  prevents  steps  to  carry  it  into  execution,  does  not  hinder  the  court 
from  punishing  a  previous  disobedience.  Sixth  Ave.  E.  R.  Co.  V.  Gilbert 
Elev.  R.  R.  Co.,  71  N.  Y.  430. 
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but  continues  in  effect  until  entry  of  a  formal  judgment  or  order 
upon  the  decision.°^ 

When  the  order  of  court  or  judgment  is  entered,  or  the  judge's 
order  is  made  in  such  case,  and  a  clause  giving  a  further  stay- 
is  not  inserted  therein,  the  former  stay  ceases  without  notice  being 
given  to  the  party  who  relied  on  the  stay.'^^ 

If  the  decision  contemplated  be  that  of  a  motion  made  before 
a  judge,  not  before  the  court,  and  therefore  not  requiring  entry 
of  an  order,  such  a  stay  is  terminated  by  the  making  of  the  order." 

12.  — until  further  order.] — There  is  room  for  much  uncer- 
tainty about  the  meaning  of  a  direction  expressed  to  be  "  until 
the  further  order  "  of  the  court.  This  expression  is  consti-ued  in 
practice,  with  due  reference  to  the  subject  of  the  order  and  the 
nature  of  the  adjudication  embodied  in  it. 

In  an  action  in  which  a  part  of  the  appropriate  final  relief 
is  sought  by  anticipation,  by  a  motion  before  judgment,  an  order 
granting  such  relief  "  until  the  further  order  of  the  court,"  means 
no  more  than  until  the  determination  of  the  merits;  and  if  the 
court  afterward  award  a  judgment  that  is  silent  as  to  stich  relief, 
the  silence  being  equivalent  to  a  refusal,  the  previous  order  falls. 

And  upon  the  same  principle,  if,  pending  a  motion  for  relief 
against  proceedings,  the  moving  party  takes  an  order  staying 
such  proceedings  until  the  further  order  of  the  court,  he  gains 
nothing  more  than  by  a  stay  until  the  decision  of  the  motion, 
for  on  the  entry  of  an  order  on  the  motion,  though  it  be  silent  as 
to  stay,  the  original  stay  falls.  If,  on  the  other  hand,  the  court 
by  order  determines  a  question  of  right  not  in  anticipation  of 
judgment,  and  directs  payment  accordingly,  until  the  further 
(jrder  of  the  court,  the  question  of  right  may  be  deemed  res  judi- 
cata against  an  application  for  a  further  order,  not  founded  on 
new  facts.  ^* 

62Mallory  v.  East  River  Ins.  Co.,  7  Hill,  192;  Bowman  v.  Tallman,  3  Robt.. 
633. 

C3  Warren  v.  Wendell,  13  Abb.  Pr.  187;  Petrie  v.  Fitzgerald,  2  Abb.  Pr. 
(N.  S.)  354;  s.  P.,  Cox  v.  Dorwin,  29  Hun,  293,  holding  a  stay  ordered  by 
Bankruptcy  Court,  enjoining  all  proceedings  in  other  courts  "  until  the  further 
order  of  the  court,"  to  be  vacated  ipso  facto  by  its  granting  a  discharge  in 
bankruptcy. 

MParmenter  v.  Roth,  9  Abb.  Pr.  (N.  S.)  385.  Here  it  appeared  that  the 
judge  made  an  order  on  his  decision,  and  the  objection  overruled  was  that 
the  stay  continued  till  service  of  the  order. 

B5Peareth  v.  Marriott,  L.  R.,  22  Ch.  Div.  182,  31  Wkly.  Rep.  68  (reversing 
contrary  decision  below). 
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In  a  stay  of  proceedings  not  incidental  to  a  motion  to  stay, 
this  clause,  unless  the  context  indicates  differently,  means  until 
the  court  either  on  a  direct  application  or  otherwise,  makes  some 
order  inconsistent  with  the  stay.  But  it  is  not  understood  to 
give  the  party  stayed  a  right  to  apply  ex  parte  for  such  a  further 
order,  nor  is  it  equivalent  to  leave  to  re-open  the  motion  without 
express  leave. 

13.  Notice  of  stay.] —  To  secure  the  effect  of  a  stay,  service 
of  the  order  on  the  attorney  is  not  always  practically  enough.  If 
proceedings  which  it  is  desired  to  stop  are  pending  in  another 
place  in  charge  of  counsel  there,  it  may  be  desirable  to  bring  the 
stay  to  his  notice  also.^®  Service  of  notice  in  any  way  prescribed 
by  the  statute  for  service  of  papers  upon  an  attorney,  charges 
him  with  knowledge  of  it  although  he  may  have  taken  further 
proceedings  before  he  actually  receives  it." 

14.  Disregarding  irregular  stay.] — It  was  formerly  held  that 
a  stay  of  proceedings  is  not  to  be  treated  as  a  nullity  merely  be- 
cause irregular,  or  even  fraudulently  obtained,  by  a  party  apply- 
ing for  it  in  violation  of  special  statutory  restrictions  on  the  general 
power  of  the  court  or  judge. ^*  But  an  order  made  without  juris- 
diction is  a  nullity,  and  may  be  wholly  disregarded.^* 

The  present  practice,  however,  at  least  in  New  York,  sanctions 
the  disregard  of  a  stay  which  on  its  face  is  granted  in  violation 
of  law,  unless  the  statute  or  a  rule  of  court  provides  that  the 
remedy  is  to  vacate  or  revoke. 

66  Ramsey  v.  Erie  Ry.  Co.,  57  Barb.  450,  3  Lans.  181,  holding  that  an  order 
obtained  by  counsel  proceeding  in  a  distant  place,  in  good  faith  and  ignorant 
of  the  stay,  was  valid,  and  motion  to  set  it  aside  denied. 

57  Troy  Carriage  Works  v.  Muxlow,  16  Misc.  561,  38  N.  Y.  Supp.  938. 

58  Gould  V.  Root,  4  Hill,  554.  There  has  been  some  perplexity  in  the  effort 
to  reconcile  this  and  the  next  cited  decision,  though  rendered  by  the  same  able 
judge.  But  attention  to  the  facts  makes  the  contrast  clear.  In  this  case  the 
commissioner  had  power  to  grant  a  stay,  but  the  application  to  him  was 
forbidden  by  the  statute,  because  a  previous  application  to  another  judge  had 
been  refused.  It  does  not  appear  that  this  fact  was  disclosed  to  the  com- 
missioner, and  hence  the  defect  was  not  in  want  of  jurisdiction,  but  on  a 
statutory  prohibition  to  exercise  it  under  particular  circumstances.  In  such 
case  the  remedy  was  to  move  to  vacate.  In  the  next  case  the  stay  was  one 
which  the  commissioner  had  no  power  to  grant  under  any  circumstances.  In 
such  case  the  stay  may  be  disregarded. 

59  Spencer  v.   Barber,  5  Hill,  568. 
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But  it  is  not  enough  that  the  stay  is  in  violation  of  law,  if  the 
constitutional  power  of  the  court  sanctions  it;""  nor  that  it  is 
in  violation  of  a  general  rule  of  court,  if  a  statute  sanctions  it."^ 

15.  Ad  in  violation  of  stay.] —  A  step  taken  in  the  cause  by 
the  attorney  or  party,  in  violation  of  a  stay,  is  a  nullity  to  this 
extent,  that  it  gives  him  no  new  right  and  no  better  position.''^ 

But  an  act  of  the  court,  such  as  an  order  or  judgment,  though 
obtained  in  violation  of  a  stay,  is  not  therefore  absolutely  void, 
but  relief  is  to  be  had  by  motion.''^ 

If  the  act  so  done  affects  a  substantial  right,  as  in  the  case 
of  an  execution  issued  in  disregard  of  a  stay  of  proceedings  on 
the  judgment,  a  motion  by  the  party  whose  right  is  impaired 
is  not  to  be  deemed  founded  on  mere  irregularity  so  as  to  be 
defeated  by  omission  to  specify  the  ground  in  the  notice  or  order 
to  show  cause  as  well  as  in  the  affidavits.®* 

16.  Compliance  with  irregular,  etc.,  stay.] — A  person  served 
with  a  stay  which  he  might  treat  as  ineffectual,®'  is  nevertheless 
protected  in  complying  with  it  in  good  faith,  though  such  com- 
pliance be  what  otherwise  would  be  a  breach  of  duty,  as,  for  in- 
stance, where  he  is  an  officer  of  the  court,  bound  to  act  but  for 
a  stay. 

17.  Vacating  a  stay.] —  The  rules  which  govern  motions  to 
vacate  have  been  already  stated.®® 

fiOBlackmar  v.  Van  Inwager,  5  How.  Pr.  367.  Stay  granted  in  wrong 
county  irregular,  but  not  void,  because  Supreme  Court  have  inherent  power 
under  the  Constitution,  exercisable  without  distinction  of  county. 

«l  Van  Kleeek  v.  Nichols,  63  How.  Pr.  403,  holding  Rule  37  not  operative 
to  render  void  a  stay  of  proceedings  granted  within  ten  days  of  circuit  by  a 
judge  other  than  the  one  to  hold  circuit. 

«2See,  for  instance,  White  v.  Klinken,  16  Abb.  Pr.  109;  Bagley  v.  Smith, 
2  Sandf.  651;  Smith  v.  Caldwell,  Sneed  (Ky.),  406.  Whether  an  act  other 
than  a  step  is  the  cause  is  void,  because  done  in  contempt  of  the  court,  is 
another  question. 

For  the  plaintiff  to  apply  for  leave  to  discontinue  does  not  violate  a  stay 
contained  in  an  order  for  security  for  costs.  Rourke  v.  Domestic  Sewing 
Mach.  Co.,  2  City  Ct.  Rep.    (N.  Y.)    359. 

.^  Harris  v.  Clark,  10  How.  Pr.  415.  See,  also.  People  ex  rel.  Cantrell  v. 
Alker,  12  Hun,  88. 

«4  Jackson  v.  Smith,  16  Abb.  Pr.  201,  25  How.  Pr.  476. 

«5  Roosevelt  v.  Fulton,  5  Cow.  438  (stay  served  without  notice  of  motion)  ; 
Ramsey  v.  Erie  Ry.  Co.,  57  Barb.  450,  3  Lans.  181  (stay  deemed  void  for 
want  of  jurisdiction  because  made  in  another  district)  ;  Commonwealth  v. 
Magee,  8  Pa.  St.  240   ( stay  granted  by  judge  in  vacation  without  notice ) . 

66  See  pp.  91-95  and  103  of  this  volume.  The  Special  Term  may  vacate 
a  stay  granted  by  the  trial  judge.     Long  v.  Stafford,  103  N.  Y.  274. 
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In  the  Court  of  Appeals  a  stay  may  be  revoked  by  the  judge 
who  made  it/^  or,  in  case  of  his  absence  or  inability  to  act,  by 
either  of  the  other  judges.®® 

The  act  of  a  judge  in  subsequently  granting  an  order  incom- 
patible -with  the  stay  he  had  previously  granted,  if  done  with  full 
knowledge  of  the  facts,  may  be  deemed  in  so  far  a  modification 
of  the  stay,  if  done  on  notice  in  those  cases  where  notice  is  re- 
quired.®^ 

On  application  to  the  court  on  notice  to  vacate  a  stay,  even 
on  a  ground  for  which  it  might  have  been  disregarded,  the  court 
may  grant  a  stay  by  directing  that  the  order  stand.^" 

Until  the  order  of  the  court  relied  on  as  vacating  a  stay  has 
been  entered,  proceedings  in  disregard  of  it  are  irregular. ^^ 

18.  Stay  pending  appeal  from  refusal  to  stay.] — On  appeal 
from  an  order  denying  a  stay,  the  appellate  court  have  power  to 
grant  a  stay  pending  appeal,  but  will  not  do  so  except  in  a  very 
clear  and  urgent  case.''^  When  a  stay  is  refused  or  vacated,  and  it 
is  desired  to  appeal,  the  better  practice  is  to  ask  the  court  refus- 
ing a  stay  to  allow  a  temporary  stay  pending  the  appeal,  on  con- 
dition of  speeding  the  appeal.'^* 

19.  Stay  by  norirpayment  of  costs,  or  money  awarded  by  order.] 
—  The  court  may  refuse  to  allow  a  party  to  proceed  when  in 
default  by  non-payment  of  costs  of  a  former  action,^*  though  there 
is  not  complete  identity  between  the  two.'^^  This  rule  has  been 
extended  in  New  York  by  a  statute^®  declaring  that  "  where  costs 

«7  N.  Y.  Ct.  of  Appeals  Rule  No.  18. 

68  This  seems  also  to  liave  been  the  common-law  practice  in  the  Supreme 
Court.      3  Cai.  106,  5  Cow.  439. 

69  Fullerton  v.  Gaylord,  7  Eobt.  551  (holding  that  an  order  staying  the 
examination  of  the  defendant  as  a  witness  for  ten  days,  unless  a  bill  of  par- 
ticulars shall  be  sooner  served,  vacated  a  stay  of  the  examination  previously 
made). 

TOClumpha  V.  Whiting,  10  Abb.  Pr.  448. 

71  Devlin  v.  Mayor,  etc.,  of  N.  Y.,  9  Daly,  331  (holding  entry  and  service 
necessary,  and  that  to  take  another  order  before  the  vacatur  had  been  thus 
perfected,   was   irregular ) . 

72  People  V.  Manhattan  K.  R.  Co.,  9  Abb.  N.  0.  448. 

73  See  Form  No.  232,  p.  426  {lelow) . 

74  See  Muratore  v.  Pirkl,  109  App.  Div.  146,  95  N.  Y.  Supp.  855,  and  cases 
cited. 

75  Spaulding  v.  Am.  Wood  Board  Co.,  58  App.  Div.  314,  68  N.  Y.  Supp.  945. 

76  N.  Y.  Code  Civ.  Pro.,  §  779. 
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of  a  motion/'  or  any  other  sum  of  money  directed  by  an  order 
to  be  paid,  are  not  paid  within  the  time  fixed  for  that  purpose  by 
the  order,  or,  if  no  time  is  fixed,  within  ten  days  after  service  of  a 
copy  of  the  order,  *  *  *  all  proceedings  on  the  part  of  the 
party  required  to  pay  them,  except  to  review  or  vacate  the  order, 
are  stayed,  without  further  direction  of  the  court,  until  payment 
thereof."  A  similar  stay  arises  upon  an  award  of  costs  by  inter- 
locutory judgment  deciding  an  issue  of  law,  where  an  issue  of 
fact  remains  undisposed  of.^* 

20.  —  effect.] —  This  stay  is  absolute  and  peremptory  against 
further  proceedings  in  the  same  action  by  the  party  in  default 
(or  his  assignee)  ,'^*  except  to  review  or  vacate  the  order  imposing 
the  costs.^" 

Eut  neither  a  motion  to  vacate  the  order,  nor  an  appeal  from 
it,  nor  any  proceedings  necessary  for  the  due  and  orderly  bring- 
ing such  motion  or  appeal  to  argument,  as  for  instance  the  rein- 
statement of  such  an  appeal  after  it  has  been  dismissed,  are 
stayed.^^ 

If  the  party  in  default  makes  a  motion,  except  to  vacate  the 
order,  it  will  be  denied  with  costs.^ 

But  the  stay  is  not  operative  until  default  in  payment;  and 
there  is  no  such  default  until  the  expiration  of  ten  days  from  the 
service  of  the  order  or  the  time  fixed  in  the  order  for  payment.^ 

If  the  objection  is  raised  against  a  subsequent  proceeding,  the 
party  shown  to  have  been  ordered  to  pay  must  show  payment. 

77  This  is  held  to  include  costs  on  appeal  from  an  order.  Phipps  v.  Carman, 
26  Hun,  518;  Hunt  v.  Sullivan,  79  App.  Div.  119,  79  N.  y.  Supp.  708,  33  Civ. 
Pro.  Rep.  294,  12  Anno.  Cas.  328.  But  does  not  include  motion  costs  of  a 
former  action  for  the  same  cause.      Wessels  v.  Boettcher,  142  N.  Y.  212. 

78  Bigelow  V.  Drummond,  109  App.  Div.  132,  95  N.  Y.  Supp.  1027. 
79Gardenier  v.  Eldred,  15  N.  Y.  Supp.  819,  21  Civ.  Pro.  Rep.  221. 

80  National  Bank  of  Port  Jervis  v.  Hansee,  15  Abb.  N.  C.  488;  Newkirk  v. 
Hooker,  11  Misc.  719,  31  N.  Y.  Supp.  1131;  Kellogg,  etc.,  Co.  v.  Ulen  Tel.  Co., 
121  Fed.  Rep.   174. 

But  a  failure  to  pay  costs  in  supplementary  proceedings,  stays  only  the 
supplementary  proceedings  in  the  action.  Godfrey  v.  Pell,  5  Monthly  L.  Bui. 
69.  And  failure  to  pay  the  costs  of  a  former  action  does  not  of  itselr  operate 
as  a  stay.  See  Patcher  v.  D.  &  H.  E.  R.  Co.,  62  App.  Div.  543,  71  N.  Y. 
Supp.  122. 

81  Anon.,  4  Abb.  N.  C.  11. 

82  Thaule  v.  Frost,  1  Abb.  N.  C.  298 ;  Lyons  v.  Murat,  4  Abb.  N.  C.  13. 

83  Marks  v.  King,  13  Abb.  N.  C.  374;  Pettibone  v.  Drakeford,  1  How.  Pr. 
(N.  S.)   141." 
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No  presumption  exists  in  his  favor  that  such  costs  have  been 
paid.** 

To  prevent  the  claim  of  any  waiver  of  the  stay,  depending  on 
silence,  notice  that  the  stay  is  insisted  on  may  appropriately  be 
given.*^ 

21.  —  waiver.] — This  stay,  although  statutory,  the  adverse 
party  may  waive.*® 

Thus  it  is  waived  by  giving  notice  of  trial,*^  or  entering  upon  the 
trial,**  or  receiving  and  retaining  papers  upon  appeal  and  notice  of 
argument  upon  an  appeal  from  another  order,*®  or  proceeding  to 
enforce  payment  from  sureties  on  an  undertaking,  or  out  of  a 
deposit  in  court.®" 
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FORM  No.  229. 
Order  to  show  cause  containing  a  stay  of  proceedings  pending  motion.91 

ITitle  of  court  and  cause.] 

\^As  in  an  ordinary  order  to  show  cause  (see  Form  60),  conr 
tinuing  at  the  foot  of  the  ordet-]  :  And  in  the  meantime,  and  until 
the  hearing  and  determination  of  this  motion  [and  the  entry  of 

8<  Ager  V.  Ager,  1  Monthly  L.  Bui.  2. 

85  See  Form  236,  p.  429  (below),  and  see  next  paragraph. 

89  N.  Y.  Code  Civ.  Pro.,  §  779.  Nor  does  it  operate  to  prevent  the  party 
from  being  heard  in  self-defense.    Tracy  v.  Lechstenstadter,  113  App.  Div.  754. 

STMflttice  V.  Shelland,  76  App.  Div.  236,  78  N.  Y.  8upp.  537,  12  Anno.  Cas. 
64  (at  least  to  extent  of  permitting  adversary  to  take  part  in  the  trial)  ; 
Woodbridge  v.  Nelson,  1  Monthly  L.  Bui.  27;  Reeder  v.  Lockwood,  30  Misc. 
531,  62  N.  Y.  Supp.  713. 

88  Dout  i;.  Brooklyn  Heights  R.  R.  Co.,  84  App.  Div.  618,  82  N.  Y.  Supp.  996. 

89  Allen  V.  Beoket,  85  N.  Y.  Supp.  192. 

»OIn  Tunstall  v.  Winton  (N.  Y.  Sup.  Ct.,  1882,  unreported),  defendant 
having  been  arrested  viras  allowed  to  deposit  money  with  the  clerk  in  lieu  of 
bail.  Subsequently  costs  of  a  motion  to  vacate  the  order  of  arrest  and  of  an 
appeal  thereon  remaining  unpaid,  plaintiff  moved  for  an  order  that  they  be 
paid  out  of  the  deposit.  Held,  that  this  motion  (being  likened  to  an  action 
on  an  undertaking)  was  a  waiver  of  the  stay,  and  this  decision  was  afiBrmed 
on  this  ground  at  General  Term. 


91  See  paragraph  8,  p.  417  (dSove).  in   which   they   are   allowed.     As  to 

For  the  longer  stay  which  may  be  how  and  where  to  apply  for  a  stay, 

made   on   appeal   and   in  some   other  see,   especially,   paragraphs   4-7,   pp. 

cases,  see  the  particular  proceedings  414-417    (above). 
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an  order  thereon]  ,^^  but  not  exceeding  twenty  days  from  the  date 
hereof,^*  let  all  proceedings  on  the  part  of  the  plaintiff  herein  be 
stayed  [and  the  sheriff  of  the  county  of  is  stayed  from 

interfering  with  or  removing  said  , — ,  01%  and  the"  proceed- 

ings of  the  sheriff  on  the  execution  herein,  so  far  as  relates  to  — 
specifying    particular    matters,    if   any,    in    question — in    said 
affidavit  referred  to,  are,  meanwhile,  also  stayed.] 
[Authentication,  etc.,  as  in  next  Form  (below).] 


FORM  No.  230. 
Another: — Shorter  form.s* 
[Title  of  court  and  cause.] 

On  the  within  affidavit  of  A.  B.,  verified  on  the  day  of 

,19  ,  let  all  proceedings  on  the  part  of  the  [plaintiff] 
in  the  above  cause  be  stayed  until  [here  state  limit]  but  not 
exceeding  twenty  days  from  the  date  hereof. 

[Date.]  [Signature  of  judge  and 

initials  of  title.] 
FORM  No.  231 

Order  of  court  or  judge  staying  proceedings  speciflcally.95 

[For  caption  and  various  recitals,  see  Form  No.  101,  p.  170.] 

Oedeeed,  that  all  proceedings  on  the  part  of  said  Y.  Z.,  and  his 
attorneys  in  this  action  [or,  upon  the  judgment  herein  recovered; 
or,  under  the  order  herein  made, —  dated  and  entered  the 
day  of  ,  19     ,]   [including  the  subpoBnaing  of  witnesses  for 

trial],*®  be,  and  the  same  are  hereby  stayed  [here  state  limit,  for 
instance,  thus] ,  until  said  shall  produce  and  file  with  the 

clerk  of  this  court  the  [describing  paper] ,  and  serve  on  the 
a  copy  of  the  same  with  notice  of  such  filing. 

[Or,  thu^:]  until  the  determination®^  of  the  motion  for 

92 A  stay  until  decision  falls  with  See  note  91    {above). 

the  decision  and  before  service  of  the  95  Notice  of  motion  mav  be  as  in 

order    made    thereon    (Parmenter    v.  Form   No.   237,   substituting  for  the 

Koth,  9  Abb.  Pr.  [N.  S.]  382)   unless  words  between  the    *    *,  a  statement 

the     decision     continues     the     stay  of  relief,  as  in  this  Form. 

(Warren    v.    Wendell,    13    Abb.    Pr.  96  See  Court  Rule  No.  37  providing 

187).  that    in    some    cases    orders    staying 

93  The  date  of  the  order  fixes  the  proceedings  do  not  prevent  subpoena- 
time   of   the   beginning   of   the   stay.  ing  witnesses. 

Marvin  v.  Lewis,  12  Abb.  Pr.  482.  97  See  paragraph  11,  p.  418(a&oue). 

94  Approved  in  Bailey  v.  Caldwell, 
3  Johns.  451,  but  held  ineffectual  be- 
cause irregularly  served. 
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now  pending  herein.      [Or.  thm:']  until  days  after  the  entry 

and  service  on  the  attorneys  for  said  of  the  order  to  be 

made  and  entered  on  the  decision  of  the  motion  for  [or,  the 

appeal  from  the  herein]. 

[Or,  if  a  judge's  order  ex  parte:]  for  twenty  days^^  from  the 
date  of  this  order/^  or  the  sooner  determination  of  the  motion 
for  now  pending  herein. 

[Direction  to  aik  officer  of  the  court  may  he  thv^:']   and  the 
sheriff  is  hereby  directed  to  take  into  his  custody  the 
under  the  execution  herein,  but  to  stay  all  further  proceedings 
on  said  execution  until  as  aforesaid. 

[Saving  clauses  may  be  inserted,  thus:]  except  that  said 
may  file  security  for  costs,  and  proceed  with  his  application  to 
bring  in  additional  defendants. 

[Or,  thus:]    But  nothing  herein  contained  shall  prevent  said 
from   proceeding   to  talte   testimony  by   deposition  or 
otherwise  for  said  motion,  nor  from  amending  his  pleadings  as 
he  may  be  advised. 

[Authentication  as  in  Form  No.  108,  p.  265  (above).] 

FORM  No.  233. 

Clause  in  an  order  intended  to  be  appealed  from,  allowing  stay  pending  the 

appeal.  1 

[At  the  end  of  order,  add  direction,  for  instance,  as  follows:] 

and  on  motion  of  said  0.  P.,  attorney  for  defendant,  it  is  further 
OEDEEED,  that  the  proceedings  supplementary  to  execution,  now 
pending  before  said  referee,  for  the  examination  of  said  defend- 
ant as  judgment-debtor,  be  and  they  are  hereby  stayed  until 
the  hearing  and  determination  of  the  appeal  to  the  Appellate 
Division  to  be  taken  by  the  defendant  from  this  order;  but 
only  on  condition,  that  a  notice  of  such  appeal  be  served  on 
the  plaintiff's  attorneys  on  or  before  the  day  of  , 

19     ,  that  all  the  papers  to  be  printed,  filed  and  served  on  said 
appeal  shall  be  so  printed,  filed  and  served  on  or  before  the 
day  of  ,  19     ,  that  said  appellants  will  place  the  appeal 

upon  the  Appellate  Division,  calendar  for  the         day  of  , 

19     ,  and  will  be  prepared  to  argue  the  same  Avhen  first  reached 

98  N.  Y.  Code  Civ.  Pro.,  §  775.     It  490.     But  it  is  not  safe  to  rely  upon 

has    been    held    sometimes    that   the  this  notion. 

twenty  days'  clause  is  implied,  if  the  »9  The   twenty   days   are   computed 

judge    had    no    power    to    make    a  from  the  date  of  the  order,  though  it 

lons^er  stay,  and.  therefore,  that  the  be   antedated.      Marvin   v.    Lewis,    15 

omission    of    it    is    not    fatal   to   the  Abb.  Pr.  482. 

lorder.    Mitchell  v.  HalL  7  How.  Pr.  i  See  p.  422,  paragraph  18  {above) 
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upon  that  calendar.  If  the  said  defendants  request  any  other 
disposition  of  the  appeal,  the  stay  of  proceedings  granted  shall 
cease,  unless  differently  ordered  by  the  Appellate  Division  upon 
such  application. 

[Said  stay  of  proceedings  is,  however,  without  prejudice  to 
the  right  of  the  plaintiffs  to  file,  maintain  and  prosecute  such 
actions  in  equity  for  the  enforcement  and  collection  of  their 
judgments,  as  they  may  be  advised,  and  the  pendency  of  such 
action  shall  not  hereafter  be  urged  by  the  defendants  as  barring 
or  interfering  -with  the  right  of  the  plaintiffs  to  continue  the 
supplementary  proceedings  before  said  referee,  or  to  institute 
other  proceedings  after  the  stay  of  proceedings  has  expired  or 
has  been  vacated.] 

The  proceedings  before  said  referee  are  hereby  adjourned 
without  day  during  the  pendency  of  the  aforesaid  stay,  but  at  the 
expiration  thereof  they  may  be  continued  before  said  referee, 
and  the  judgment-debtor  is  hereby  directed  to  appear  before  him 
on  a  notice  of  two  days  to  his  attorneys. 

FORM  No.  233. 
Notice  of  motion  for  stay  for  non-payment  of  costs  of  a  former  action.^ 

[As  in  Form  No.  237  to  *,  continuing:']  staying  all  proceedings 
by  the  plaintiff  in  this  action  until  payment  to  the  defendant  of 
the  costs  of  the  former  action  referred  to  in  the  annexed  affid'avit 
[and  granting  to  defendant  an  extension  of  time  to  plead  or  to 
otherwise  move  against  the  complaint  herein  until  twenty  days 
after  payment  of  such  costs],*  and  for  such  other  and  further 
relief  as  may  be  just  [with  the  costs  of  this  motion.] 

[7/  time  to  answer  in  the  pending  action  is  too  nearly  at  an 
end  to  permit  usual  notice  of  motion  and  decision,  either  procure 
ex  parte  order  extending  time  to  plead,  or  obtain  order  to  show 
cause  with  a  provision  for  a  temporary  stay,  as  in  Form  229, 
incorporating  a  provision  in  the  order  to  show  cause  for  an  exten- 
sion of  time  to  plead  until  days  after  entry  of  order  upon 
the  motion.^ 

2  Such   a   stay   is   usually  granted,  Plaintiff's    poverty,     and    the    dis- 

where  the  causes   of  action  are   sub-  missal   of  his  former  action   because 

stantially  identical,  and  plaintiff  has  of  failure  to  obtain  material  evidence 

been  non-suited  or  the  former  actioi.  which    is   now   procurable,    may   pre- 

haa  been  dismissed  upon  his  applica-  vent  the  granting  of  the  stay.    Plum- 

tion.     See    Spaulding   v.   Am.   Wood  ley  v.  Simpson,  supra. 

Board  Co.,   58  App.  Div.   314,  68  N.  3  This   motion  should  be  made  be- 

Y.  Supp.  945 ;   Cook  v.  Chicago,  etc.,  fore  issue  joined,  and  the  granting  of 

R.  Co.    (Iowa),   99  N.  W.  Rep.   735,  a  stay  will  not  of  itself  .extend  time 

Plumley  v.   Simpson,   31   Wash.    147,  to  plead.     See  paragraphs  2  and  3, 

71   Pae.  Rep.   710.  supra,  p.  413. 
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FORM  No.  234. 

Affidavit  upon  application  for  stay  for  non-payment  of  costs  of  a  former 

action. 

[Title  of  court  and  cawse.J 
[Venue.'] 

A.  B.,  being  duly  sworn,  says  that  he  is  [attorney  for]  the 
defendant  above  named.  That  heretofore  and  in  the  [Supreme 
Court  for  the  county  of  Erie]  in  this  State,  the  above-named 
plaintiff  brought  an  action  against  deponent  upon  a  cause  of  action 
identical  with  the  cause  of  action  alleged  in  the  complaint  herein 
[as  appears  from  a  copy  of  the  complaint  in  said  former  action 
hereimto  annexed  marked  "A"].  That  deponent  appeared  and 
answered  in  said  former  action,  and  such  proceedings  were  there- 
after had  that  the  said  action  was  thereafter  and  on  the  day 
of  ,  19  ,  dismissed,  and  judgment  was  thereafter  duly 
entered  therein  in  the  ofSce  of  the  clerk  of  the  county  of  , 
on  the  day  of  ,  19  ,  dismissing  said  action  with 
dollars  costs  to  be  paid  by  said  plaintiff  to  this  defendant 
[as  fully  appears  by  a  certified  copy  of  said  judgment  hereunto 
annexed,  marked  "  B."] 

That  no  part  of  the  said  sum  of  dollars  awarded  to 

defendant  against  said  plaintiff  as  the  costs  of  said  former  action 
have  been  paid. 

FORM  No.  235. 

Order  for  stay  until  payment  of  costs  of  former  action,  with  extension  of 

time  to  plead. 

[After  appropriate  recitals.]  Oedeeed,  that  said  motion  be 
and  the  same  is  hereby  gi-anted  [with  ten  dollars  costs] ,  and  that 
all  proceedings  in  this  action  on  the  part  of  the  plaintiff  [except 
to  review  this  order] ,  be  and  they  are  hereby  stayed  until  payment 
by  said  plaintiff  to  the  defendant  of  the  sum  of  dollars 

costs  of  the  previous  action  awarded  in  the  judgment  entered 
therein  on  the  day  of  ,  19      ;  and  it  is  further 

Oedeeed,  that  defendant's  time  to  plead  herein,  or  to  make 
such  motion  as  to  the  complaint  herein  as  he  may  be  advised,  is 
hereby  extended  until  [twenty]  days  after  the  payment  of  said 
costs  of  said  former  action. 
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FORM  No.  336. 
Notice  of  stay  by  non-payment  of  costs  or  other  money  awarded  by  order.* 
[Title  of  court  and  cause.] 

Please  take  notice  that,  by  virtue  of  section  779  of  the  Code 
of  Civil  Procedure,  your  proceedings  in  this  action  are  stayed  for 
non-payment  of  [ten  dollars,  costs  of  motion],  granted  by  the 
order  of  this  court,  dated  ,  ,  19     ,  a  copy  of  which 

was  served  upon  you  on  the  day  of  ,   19     ,  and 

that  I  object  to  your  taking  any  further  proceedings  herein  until 
said  sum  is  paid. 

[Dated.} 

[Signature  and  office  address  of], 
Attorney  for 

[Address]     To 

Attorney  for 


FORM  No.  237. 
Notice  of  motion  to  vacate  stay  of  proceedings.^ 

[Title  of  court  and  cause.] 

Please  take  notice,  that  upon  [the  annexed  affidavit  of  A.  B., 
verified  on  the  day  of  ,19         ,  and  upon  the  plead- 

ings and  proceedings  in  this  action],  application  will  be  made  to 
this  court,  at  a  Special  Term  thereof,  to  be  held  at  the  City  Hall 
[or.  County  Court  House],  in  the  [Town]  of  ,  on  the 

day  of  ,  19     ,  at  the  opening  of  the  court  [or,  at 

o'clock  in  the  noon] ,  or  as  soon  thereafter  as  counsel  can  be 

heard  [or,  if  the  application  is  to  a  judge  and  not  to  the  court, 
to  Hon.  J.  K.,  a  judge  of  the  court  at  ,  in  ,  on 

the  day  of  ,  19     ,  at  o'clock  in  the 

noon],  for  an  order*  vacating  and  setting  aside  the  stay  of  pro- 
ceedings [and  extension  of  time®]  granted  herein  by  ,  on 
the  day  of  ,  19  ,  [i/  partial  relief  only  is  asked 
indicate  it,  for  instance,  thus : —  so  far  as  the  same  affects  the 
proceedings  of  the  plaintiff  to  bring  in  additional  parties  —  if 

«  See   paragraphs    19-21,    pp.   422-  5  See  paragraph  17,  p.  421   {above). 

424   {above).  See  also  pp.   91-95  and    103   of   this 

This   notice   is   not  necessary,   but  volume, 

may  affirmatively  disprove  a  claimed  6  An    extension    would    not    neees- 

waiver.  sarily  fall  with  the  stay. 
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iased  upon  any  claimed  irregularity,  see  as  to  stating  grounds, 
p.  122]*  or  for  such  other  or  further  relief  as  may  be  just  [with 
costs  of  this  motion]. 

[Date.]  [Signature  and  office  address  o/], 

Attorney  for  [moving  party], 
[Address:]     To  , 

Attorney  for  [adverse  party], 

FORM  No.  238. 
Notice  of  motion  to  vacate  proceedings  in  violation  of  stay.7 

[As  in  last  Form,  substituting  between  the  *  *]  vacating 
and  setting,  aside,  as  null  and  void  all  proceedings  upon  the  part 
of  the  [plaintiff]  in  said  action  taken  by  him  since  he  was  stayed 
[under  section  779  of  the  Code  of  Civil  Procedure,  by  reason  of 
his  non-payment  to  the  defendant  within  the  time  prescribed  by 
law,  and  the  order  of  this  court,  dated  the  day  of  , 

19     ,  of  the  sum  in  said  order  directed  to  be  paid — continue  as 
171  last  Form,]^ 

[For  provision  staying  proceedings  meanwhile  see  Forms  Nos, 
229,  230,  pp.  424,  425  (above),] 

T  See  paragraph  15,  p.  421  (above).  the   moving    attorney,    they   may   be 

See  note  5  {ahove) .  conveniently  specified,  and  a  general 

8  If     certain     definite     proceedings  clause  added,  "  and  all  other  proeeed- 

have  been  taken  to  the  knowledge  of  ings  taken  in  violation  of  said  stay." 
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Stipulations. 

1. 

Power  to  make. 

Forms. 

2. 

—  before   suit. 

(239)  : 

3. 

—  after   judgment. 

(240) 

4. 

Writing   necessary. 

5. 

Power  not  merely  presumed,  but 
inherent. 

(241) 

6. 

What   matters   are   within   attor- 

ney's control. 

(242)  • 

7. 

Stipulation   not   to   appeal,   etc. 

8. 

Stipulation  by  client.  - 

(243) 

9. 

Stipulation  to  be  construed  with 

reference  to  its  purpose. 

(244) 

10. 

Relief  from  stipulation. 

(245) 

11. 

Rules  of  discretion. 

(246) 

12. 

Actions   affecting  stipulation. 

Formal   parts   of   stipulation. 

Stipulation  waiving  right  of 
appeal. 

The  same;  from  judgment  to 
be  entered  upon  referee's  re- 
port. 

—  that  one  cause  abide  the  re- 
sult  of  another. 

The  same;  reserving  question 
of   damages. 

Stipulation  limiting  issues. 

Stipulation    admitting    facts. 

Stipulation  admitting  correct- 
ness of  document  or  tran- 
script. 


1.  Power  to  make.] — A  stipulation  is  an  agreement  as  to  the 
conduct  of  the  proceedings  in  a  particular  cause;®  and  the  power 
to  make  such  agreement  for  conduct  of  a  pending  cause,  rests 
solely  with  the  attorney  of  record  of  the  client  who  is  to  be  bound, 
if  he  has  an  attorney  of  record;^"  the  client  cannot  make  it,^^ 
nor  can  counsel,  unless  with  the  sanction  of  the  attorney,  express 
or  implied.-'^  A  stipulation  should  be  distinguished  from  an 
incidental  admission  or  declaration  of  the  attorney;  he  is  not 
empowered  to  make  admissions  in  conversations  with  third  per- 


9  An  attorney  cannot  bind  his  client  by  a  general  agreement  with  other 
attorneys  not  to  try  causes  during  a  particular  period,  as  during  summer 
months.  Robert  v.  Commercial  Bank,  13  La.  528,  33  Am.  Dec.  570.  Here 
plaintiff  disavowed  the  agreement,  and  employed  another  attorney  (who  had 
not  signed  the  agreement)  to  try  the  case.  Held,  not  error  to  deny  defend- 
ant's motion  for  continuance,  and  give  jiidgment  for  plaintiff. 

10  Upon  a  dispute  as  to  whether  an  attorney's  authority  had  been  revoked 
prior  to  making  the  stipulation,  the  court  may  relieve  the  party  from  it 
where  no  prejudice  to  the  adverse  party  will  result.  Sperb  v.  Met.  Elev. 
R.  Co.,  10  N.  Y.  Supp.  865,  aff'd,  123  N.  Y.  659. 

11  Mott  V.  Foster,  45  Cal.  72  ( stipulation  made  by  the  plaintiff.  Order 
denying  motion  for  new  trial  alErmed).      See  paragraph  8,  post. 

12 Abb.  Tr.  Brief  for  Civ.  Jury  Cases    (2d  ed.),  40. 

Nightingale  v.  Oregon  Central  Ry.  Co.,  2  Sawy.  338  (setting  aside  order  oi 
continuance  based  on  a  stipulation  made  by  counsel  resident  in  another  State 
and  not  a  member  of  the  bar  of  the  court).     See  also  p.  119  of  this  volume. 

The  stipulation  of  counsel  having  charge  of  the  trial  stand  upon  a  different 
footing,  and  are  enforced  equally  with  the  stipulations  of  the  attorney  of 
record.      See  Slavin  v.  Germain,  64  Hun,  506,  19  N.  Y.  Supp.  492. 
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sons,"  or  with  the  adversary's  attorney,"  which  will  be  evidence 
against  or  bind  his  client. 

The  attorney  cannot,  under  the  guise  of  exercising  such  con- 
trol, make  an  agreement  the  primary  function  of  which  is  to 
foreclose  the  substantial  rights  of  his  client,  although  a  stipula- 
tion within  his  power  as  controlling  the  proceedings  in  the  cause 
may  incidentally  have  such  an  effect.  On  the  other  hand,  the 
incapacity  of  the  client  to  control  the  proceedings  does  not  pre- 
^•ent  his  mailing  an  agreement  altering  his  substantial  rights, 
although  it  may  incidentally  affect  the  course  of  proceeding. 

For  any  agreement  respecting  the  litigation  or  its  subject  which 
lies  on  the  border  along  this  ill-defined  line,  the  attorney  should 
seek  his  client's  signature,  and  require  that  of  the  adverse  party, 
and  the  countersigning  of  both  attorneys  should  be  added. 

The  stipulations  here  treated  are  such  as  do  not  require  the 
client's  signature. 

The  power  of  the  attorney  to  stipulate  in  restraint  of  his  client's 
remedy  does  not  sanction  the  making  of  such  stipulations  after 
judgment,  in  such  sense  that  as  executory  stipulations  they  will 
bind  the  client.^^ 

2.  —  before  suit.] — A  stipulation  otherwise  valid  is  not  be- 
yond the  power  of  the  attorney  because  made  before  the  action 
was  actually  brought,  if  made  after  his  retainer.^® 

An  attorney  has  implied  authority  by  virtue  of  his  retainer  to 
do  whatever,  in  his  judgment,  may  be  necessary  to  advance  his 
client's  interests ;  to  that  end  he  can  agree  that  the  deposition  of 
the  opposing  party  be  taken,  and  if  he  dies  before  the  trial,  that 
the  deposition  may  be  read  upon  the  trial  of  another  action 
brought  by  his  representative  for  substantially  the  same  cause  of 
action.-'^ 


13  O'Brien  r.  Weiler,  68  Hun,  64,  22  N.  Y.  Supp.  627. 

i4JeflFerson  Bank  v.  Gossett,  45  Misc.  630,  90  N.  Y.  Supp.  1049. 

iSLovegrove  v.  White,  L.  E..,  6  C.  P.  440  (holding  the  client  not  bound  by 
a  stipulation  made  after  judgment  to  postpone  execution  on  payment  of  part). 
But  if  the  stipulation  is  executed  on  the  part  of  the  client,  ijt  is  a  good  con- 
sideration  for  the   reciprocal   promise. 

A  nominal  plaintiff  cannot  stipulate  away  the  rights  of  the  real  plaintiff. 
Selleck  v.  Phelps,  11   Wis.  380. 

isHefferman  v.  Burt,  7  Iowa,  320,  71  Am.  Dec.  445  (agreement  to  appear 
in  action  on  a  promissory  note,  and  that  petition  may  be  filed  during  term 
nunc  pro  tunc ) . 

IT  Ludeman  v.  Third  Ave.  R.  E.  Co.,  72  App.  Div.  26,  76  N.  Y.  Supp.  128. 
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3.  —  after  judgment.} — Much  apparent  discrepancy  exists  m 
the  books,  as  to  whether  such  power  terminates  with  judgment 
As  a  practical  question  the  point  is  generally  clear,  the  rule 
being  that  although  a  stipulation  made  before  judgment  is  not 
invalid  merely  because  it  precludes  appeal,^*  yet  after  judgment 
the  attorney's  continued  employment  if  it  exists,  is  for  a  purpose 
as  inconsistent  with  stipulating  away  the  right  to  appeal  as  his 
employment  before  judgment  is  inconsistent  with  stipulating  away 
the  cause  of  action.  The  judgment,  or  the  right  to  review  it,  is  a 
new  right,  and  the  same  principles  which  give  him  the  power 
to  control  the  proceedings  before  judgment,  but  without  compro- 
mising, give  him  power,  if  acting  after  judgment,  to  control  the 
subsequent  proceedings  without  surrendering  the  right  on  which 
they  in  turn  are  founded. ^^ 

4.  Writing  necessary.] — A  sound  policy  adopted  by  the  !N"ew 
York  general  rules  of  court^"  provides  that  "  no  private  agree- 
ment or  consent  between  the  parties  or  their  attorneys,  in  re- 
spect to  the  proceedings  in  a  cause,  shall  be  binding,  unless  the 
same  shall  have  been  reduced  to  the  form  of  an  order  by  consent, 
and  entered,  or  unless  the  evidence  thereof  shall  be  in  writing, 
subscribed  by  the  party  against  whom  the  same  shall  be  alleged, 
or  by  his  attorney  or  counsel."  ^^ 

Similar  requirements  exist  in  most  of  the  States,  either  by 
statute  or  rule  of  court. 

An  attorney  who  seeks  to  hold  his  adversary  on  conflicting  evi- 
dence to  an  agreement  without  written  stipulation,  must  mako 
out  beside  his  evidence  of  the  alleged  agreement,  a  waiver,  on 
the  ground  of  an  equitable  estoppel,  or  fraud,  or  unfair  advan- 
tage, to  take  the  case  out  of  the  wholesome  general  rule.  On 
these  grounds   an  oral  stipulation,   adequately  proved,  may  be 

18  See  Smith  v.  Barnes,  9  Misc.  368,  29  N.  Y.  Supp.  692. 

19  This  subject  is  more  fully  considered  under  Service,  pp.  385,  386  of  this 
volume. 

20  N.  Y.  Gen.  pule  No.  11.  See  Bradford  v.  Downs,  25  App.  Div.  581,  49 
N.  Y.  Supp.  521.  By  statute  to  much  the  same  effect  in  California.  L.  1851, 
p.  49,  §  9.     Also  in  Indiana.     Welch  v.  Bennett,  39  Ind.  136. 

s.  p..  Huff  V.  State,  27  Geo.  424.  And  see  Phjllips  v.  Wicks,  38  N.  Y.  Super. 
Ct.  74  on  p.  79  of  this  volume,  note. 

21  This  rule  has  been  held  to  not  apply  so  as  to  nullify  an  oral  agreement 
for  the  settlement  of  the  controversy.  Smith  v.  Bach,  82  App.  Div.  608,  81 
N.  Y.  Supp.   1057. 
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enforced^^  or  the  party  relying  upon  it  will  be  relieved  of  the 
injurious  consequences  of  having  acted  upon  it.^^ 

Stipulations  made  orally  in  open  court,  or  before  a  referee 
acting  as  such,  or  a  master,^*  and  relating  to  the  cause  in  hand, 
are  not,  if  entered  in  the  minutes,  within  the  mischief  aimed  at 
by  the  rule,  and  the  record  so  made  will  suffice  ;^^  if  not  entered 
in  the  minutes  of  the  referee  the  stipulation  will  not  be  en- 
forced.=^« 

An  oral  stipulation  entered  into  between  the  parties  and  their 
attorneys  in  open  court  is  as  obligatory  as  though  reduced  to  writ- 
ing -^  it  should  be  recited  in  the  order  entered.^ 

5.  Power  not  merely  presumed,  hut  inherent.'] —  The  power 
which  an  attorney  has  to  stipulate  in  the  cause  thus  is  not  (lika 

SBBurnham  v.  Smith,  11  Wis.  258  (holding  it  error  to  give  judgment  not- 
withstanding oral  stipulation  by  plaintiflF's  attorney  that  defendant  might 
go  away  and  the  cause  should  not  be  brought  on  before  his  return,  on  the 
faith  of  which  defendant  was  absent ) . 

People  V.  Stephens,  52  N.  Y.  306,  311  (holding  the  State  bound  by  the 
Attorney-General's  oral  statement  that  he  should  not  appeal,  it  being  acted 
on  by  the  adverse  party ) . 

Auburn  Savings  Bank  v.  Brinlcerhoflf,  44  Hun,  142,  8  N.  Y.,  St.  Kep.  275 
(oral  stipulation  as  to  fact,  upon  which  adversary  relies  and  does  not  produce 
evidence  to  establish,  held,  that  the  court  should  assume  the  fact  to  be  as 
stipulated),     s.  p.,  Montgomery  v.  Ellis,  6  How.  Pr.  326. 

Henderson  v.  Merritt,  38  Geo.  232  (holding  it  error  to  strike  out  plea 
allowed  by  parol  stipulation,  the  consideration  of  which  the  plaintiff  had 
enjoyed ) . 

23'Mut.  Life  Ins.  Co.  v.  O'Donnell,  146  N.  Y.  275  (alleged  oral  stipulation 
by  plaintiff's  attorney  that  the  bid  on  foreclosure  sale  should  equal  the 
amount  of  the  mortgage;  the  court  considered  that  if  such  stipulation  was 
established,  and  defendant  had  neglected  to  attend  sale  in  reliance  upon  it, 
a  deficiency  judgment  should  be  vacated  and  a  re-sale  ordered;  but  the  couri 
considered  the  oral  stipulation  of  no  binding  force,  and  not  to  be  carried  into 
eflfeet  by  the  court ) . 

No  estoppel  can  be  predicated  upon  the  act  of  a  person  which  in  effect 
merely  discharges  a  legal  duty,  though  done  in  reliance  upon  the  adversary's 
oral  promise  to  discontinue  the  action  pending,  if  the  act  is  done.  Connell 
V.  Stalker,  21  Misc.  609,  48  N.  Y.  Supp.  77  (illegal  expulsion  of  plaintiff 
from  the  defendant  association ) . 

24  Black  V.  Black,  206  Penn.  116. 

25  Welch  V.  Bennett,  39  Ind.  136;  Staples  v.  Parker,  41  Barb.  648.  See 
also  Slavin  v.  Germain,  64  Hun,  506,  19  N.  Y.  Supp.  492;  Ballou  v.  Parsons, 
55  N.  Y.  673;  Sproull  v.  Star  Co.,  45  App.  Div.  575,  61  N.  Y.  Supp.  404,  7 
Anno.  Cas.  172;  Lewis  v.  Wilson,  151  U.  S.  551. 

26  Patterson  v.  Knapp,  83  Hun,  492,  32  N.  Y.  Supp.  32.  (But  oral  agree- 
mnts  as  to  extensions  of  time  for  referee  to  file  his  report,  have  been  enforced 
without  being  entered  in  the  minutes.      See  cases  cited  in  the  preceding  note.) 

27  Matter  of  Baldwin,  27  App.  Div.  506,  50  N.  Y.  Supp.  873;  Staples  v. 
Parker,  41  Barb.  648;  Meagher  v.  Galliards,  35  Cal.  602. 

28  See,  for  example,  the  recital  of  the  stipulation  made  in  Van  Tassell  v. 
Beecher,  8  Misc.  26,  28  N.  Y.  Supp.  73. 
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some  others  imputed  to  an  attorney)  merely  presumed  until  the; 
contrary  is  shown.  It  is  a  part  of  his  power  to  control  the  pro- 
ceedings, and  is  inherent  in  his  office  as  such,  and  though  subject 
to  the  control  of  the  court,  cannot  be  withheld  or  impaired  by  the' 
client  except  by  revoking  his  authority  as  attorney.^*'' 

6.  What  matters  are  within  attorneys'  control.'] — Under  an 
ordinary  retainer  the  general  power  of  an  attorney  to  control 
the  proceeding  in  the  cause,  authorizes  him  to  stipulate  or  con- 
sent to  the  opening  of  a  default/^  or  of  a  dismissal  had  without 
due  adjudication  f°  for  what  the  court  might  do  without  his  con- 
sent the  court  may  confirm  or  recognize  as  valid  though  done  by 
his  consent. 

So,  it  extends  to  the  discontinuing  of  an  action  or  discontinu- 
ing as  against  any  part  of  the  defendants  by  submitting  to  a 
nonsuit,  or  by  any  other  form  of  discontinuance  that  does  not  bar 
or  impair  the  right  of  action;®^  also  to  agreeing  on  the  mode  of 
trial;  the  agreeing  on  facts,  or  admission  of  facts  or  evidence,, 
for  the  purposes  of  trial ;  to  waiving  statutory  requirements  as  to- 

28a  See  Lederer  v.  Lederer,  47  Misc.  471. 

28  Latuch  v.  Pasherante,  1  Salk.  86  (holding  that  he  may  consent  to  accept 
joinder  in  issue,  after  he  has  signed  judgment  for  want  of  the  joinder  in,  due 
time,  and  although  contrary  to  the  client's  express  orders ) . 

SOEeinholdt  v.  Alberti,  1  Binn.  469,  where,  however,  the  decision  was  put 
upon  the  ground  that  it  had  long  been  the  practice  in  Pennsylvania  that 
defendant's  attorneys  could  restore  an  action  after  non  pros. 

s.  p..  Read  v.  French,  28  N.  Y.  285,  where  an  attorney  having  fraudulently 
issued  execution,  his  stipulation  rectifying  the  effect  by  agreeing  that  the 
lien  be  postponed,  was  held  within  his  authority,  "  because  without  such, 
stipulation  it  could  have  been  set  aside  on  motion." 

Contra,  in  Hoffman  v.  Cage,  31  Tex.  595,  holding  that  non-suit  of  plaintiff 
ends  the  authority  of  defendant's  attorney,  who  cannot  afterward  consent  to 
reinstate  the  cause.  Here  the  non-suit  seems  to  have  been  for  variance,  and. 
defendant  had  not  been  served. 

31  Barrett  v.  Third  Ave.  R.  R.  Co.,  45  N.  Y.  628,  635,  636,  and  cases  cited. 
The  reason  is  that  he  has  full  control  and  discretion  as  to  the  mode  of  seek- 
ing the  remedy  and  therefore  may  discontinue,  and  even  sue  again.  Scott  v. 
Elmendorf,  12  Johns.  317. 

Whether  the  attorney  has  implied  authority  to  release  one  of  several  joint 
defendants,  or  stipulate  that  in  case  of  judgment  against  them  his  client  shall 
release  one,  provided  the  stipulation  be  n?ade  before  judgment.  See  Carstens 
V.  Barnstorf,  11  Abb.  Pr.  (N.  S.)  442,  where  it  was  held  that  such  a  stipu- 
lation, if  given  after  judgment,  would  be  void  as  against  the  client,  and  where 
a  stipulation  made  before  judgment,  to  enforce  it  against  one  rather  than 
another,  was  sustained. 
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proceedings;^^  and,  to  stipulating  that  one  cause  abide  the  event 
of  another.^^ 

It  does  not  extend  to  fixing  an  allowance  of  costs  unknown  to 
the  law,^*  but  does  extend  to  stipulating  that  a  referee's  compen- 
sation may  be  a  sum  in  excess  of  the  statutory  rate.^^ 

7.  Stipulation  not  to  appeal,  etc.'] — A  stipulation  to  bar  the 
right  of  appeal  given  by  law  should  be  so  clearly  expressed  as  to 
leave  no  doubt  of  the  party's  intention.^^ 

It  will  not  be  effectual  if  a  mere  disclaimer  of  intent,  neither 
mutual  nor  founded  on  some  consideration,  nor  raising  an  estoppel 
or  effectual  waiver.^'' 

If  made  before  judgment,  it  may  be  made  by  the  attorney  with- 
out the  knowledge  or  consent  of  the  client.^® 

If  not  made  before  judgment,  and  on  a  plainly  fair  mutuality 
or  consideration,  the  signature  of  the  party  should  be  asked  beside 
that  of  his  attorney.^' 

32Beardsley  v.  Pope,  88  Hun,  560,  34  N.  Y.  Supp.  846  (extension  of  time 
for  justice  of  the  peace  to  render  judgment). 

33 North  Missouri  R.  E,.  Co.  v.  Stephens,  36  Mo.  150  (he  being  attorney  on 
the  record  for  the  same  client  or  party  in  both). 

Slavin  v.  Germain,  64  Hun,  506,  19  N.  Y.  Supp  492  (reserving  the  ques- 
tion of  damages ) . 

34  0'Keefe  v.   Shipherd,  23  Hun,   171. 

So,  in  First  Nat.  Bank  v.  Tamajo,  77  N.  Y.  476,  the  court  refused  to  sustain 
a  stipulation  allowing  a  referee  to  fix  his  own  rate  of  compensation,  on  the 
ground  that  it  was  not  sanctioned  by  the  statute  as  to  fees,  and  adding  that 
it  was  not  within  the  power  of  an  attorney.  The  court  considered  that  if 
an  agreement  for  a  larger  rate  is  made  at  all,  it  should  be  made  upon  the 
judgment  and  professional  responsibility  of  counsel.  Followed  in  Griggs  v. 
Day,  135  N.  Y.  4(59;  N.  Y.  Mut.  Sav.  Assn.  r.  Westchester  Fire  Ins.  Co.,  98 
App.  Div.  285,  90  N.  Y.  Supp.  710. 

35  Mark  v.  Buffalo,  87  N.  Y.  184  (the  statutory  provision  that  the  parties 
may  stipulate  as  to  such  fees  is  satisfied  by  a  stipulation  made  by  the  attor- 
neys, and  without  special  authority  so  to  do).  Wolff  v.  Horn,  9  Misc.  100, 
29  N.  Y.  Supp.  75  (such  stipulations  cannot  be  annulled  or  disregarded  in 
the  absence  of  fraud  or  collusion ) . 

It  has  been  held  that  the  attorneys  cannot,  by  a  stipulation  that  a  judg- 
ment shall  be  without  costs,  deprive  the  court  of  its  discretionary  power  to 
award  costs.  Landon  v.  Walmuth,  76  Hun,  272,  27  N.  Y.  Supp.  717.  (This 
decision  is  of  doubtful  authority. ) 

36Stedeker  v.  Bernard,  93  N.  Y.  589. 

37  Ogdensburgh,  etc.,  R.  E.  Co.  v.  Vermont  &  Can.  E..  E.  Co.,  63  N.  Y.  176. 

38  Smith  V.  Barnes,  9  Misc.  368,  29  N.  Y.  Supp.  692,  24  Civ.  Pro.  Eep.  49; 
People  ex  rel.  Burby  v.  Auburn,  85  Hun,  601,  33  N.  Y.  Supp.  170. 

39  People  V.  Mayor,  etc.,  of  N.  Y.,  11  Abb.  Pr.  66  (withdrawal  after  judg- 
ment, of  appeals  by  attorneys,  both  agreeing  not  to  appeal  or  apply  for  a 
new  trial  within  the  time  allowed  by  law,  held  void,  the  court  saying: 
"  The  right  of  appeal  is  given  by  law  to  suitors,  and  that  right  cannot  in  my 
judgment,  be  taken  away  without  their  consent.  It  is  not  for  him  to  judge 
as  to  their  interest  in  submitting  to  a  decision  against  them.  The  common 
council,  as  the  legislature  for  the  city,  has  alone  the  right  to  decide  whether 
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It  is  held  in  some  jurisdictions  that  an  agreement  not  to  take 
a  subsequent  appeal  is  not  binding.*" 

8.  Stipulation  by  client.'] — A  stipulation  by  a  party,  without 
knowledge  or  consent  of  his  attorney,  and  relating  to  matters  of 
procedure  only,  is  not  binding.*^  A  party  may  sometimes  be 
bound  by  his  own  stipulation  made  in  disregard  of  his  attorney's 
right,  although  it  be  one  which  is  not  binding  as  against  the 
attorney. 

In  such  case  an  application  for  relief  from  it,  because  the 
attorney's  rights  were  disregarded,  must  come  from  the  attorney. 
An  application  from  the  party,  though  ostensibly  in  the  interest 
of  the  attorney,  may  be  denied.*^ 

9.  Stipulation  to  be  construed  with  reference  to  its  purpose.] 
— A  stipulation  is  to  be  construed  with  reference  to  the  apparent 
purpose  for  which  it  was  given.*^  Thus,  a  stipulation  dispensing 
with  formal  proof  of  a  fact  will,  unless  restricted  by  its  terms, 
be  binding  through  all  stages  of  the  case.**     A  stipulatioiL  that 

they  will  submit  to  a,  decision  against  them  which  takes  from  them  a  largo 
amount  of  property;  and  when  the  counsel  undertook  to  decide  for  them,  he 
exceeded  his  powers,  and  made  a  stipulation  into  which  he  had  no  right  to 
enter").  Contra,  Pike  v.  Emerson,  5  N.  H.  393,  and  Connett  v.  'ihe  City  ot 
Chicago,  Legal  Adviser  (111.,  June,  1885),  239  (where  a  particular  question 
wag  submitted,  and  it  was  held  that  having  experimented  for  a  decision,  the 
party  was  bound  by  the  waiver ) . 

40Runnion  v.  Ramsey,  93  No.  Car.  410. 

«Bomiifield  v.  Thorp,  71  Fed.  Rep.  924;  Jackson  v.  Cole,  81  Mich.  440; 
Webb  V.  DiU,  18  Abb.  Pr.  264. 

*3MeBratney  v.  Rome,  etc.,  R.  E.  Co.,  87  N".  Y.  467,  refusing  to  set  aside, 
on  application  in  the  client's  name,  a  discontinuance  entered  on  the  client's 
stipulation.  The  court  (Andbews,  Ch.  J.),  say:  "The  right  of  the  attorney 
to  have  the  discontinuance  set  aside  for  his  protection  is  not  involved  in  this 
appeal.  The  appellant  is  the  party  to  the  action,  who  signed  the  stipula- 
tion on  which  the  order  of  discontinuance  was  entered,  and  unless  she  is 
entitled  to  have  it  set. aside  on  her  own  account,  she  has  no  right  to  that 
relief,  on  account  of  the  attorney." 

Conversely,  an  attorney's  stipulation  with  a  condition  "  if  the  defendant 
[his  client]  does  not  object,"  cannot  be  defeated  by  an  objection  made  by  the 
attorney  without  the  knowledge  of  his  client,  though  it  might  be  by  dissent 
of  the  client.     Hellman  v.  MJcWhennie,  3  Rich.  L.  364. 

43  Huntington  v.  Saunders,  166  Mass.  92,  43  N.  E.  Rep.  1035;  Abbott  v. 
Lane  (Nebr.,  1905),  95  N.  W.  Eep.  599  (to  be  construed  like  any  other 
agreement ) . 

4*  See  Stemniler  v.  Mayor,  179  N.  Y.  473;  Voisin  v.  Commer.  Mut.  Ins.  Co., 
67  Hun,  365,  22  N.  Y.  Supp.  348  (so  holding  as  to  a  stipulation  made  during 
a  preceding  trial).  Herbst  v.  Vacuum  Oil  Co.,  68  Hun,  222,  22  N.  Y.  Supp. 
807  (notice  that  the  party  will  no  longer  consider  itself  bound  is  ineffectual). 
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the  proceedings  in  one  cause  be  stayed  until  final  judgment  in 
another  may  be  construed  to  refer  to  ultimate  judgment  after 
iippeal.*®  A  stipulation  to  discontinue  an  action  includes,  as  a 
•consequence,  the  vacation  of  a  judgment  entered  therein.*^  A 
stipulation  that  "  the  complaint  is  in  proper  form  "  is  an  admis- 
sion of  a  cause  of  action;*^  that  certain  papers  may  be  read  in 
evidence  involves  a  consent  that  they  be  considered  legal  evi- 
dence.*® While  a  stipulation  given  to  obtain  the  payment  of 
money,  pursuant  to  the  judgment  appealed  from,  and  engaging 
to  repay  it  if  final  judgment  be  had  in  favor  of  the  party  to 
whom  the  stipulation  is  given,  may  be  construed  as  requiring 
repayment  when  he  recovers  judgment  upon  the  merits  on  a  new 
trial  after  reversal,  although  there  may  be  further  appeals,  and 
the  ultimate  result  remain  uncertain.** 

Evidence  to  explain  intent  with  which  a  stipulation  was  en- 
tered into  is  not  admissible.'" 

10.  Belief  from  stipulation.] — Until  revoked  by  some  compe- 
tent authority,  a  stipulation  which  is  within  the  power  of  an 
attorney  to  make  is  conclusive,  and  a  violation  of  its  terms  will 
not  be  permitted.'^  The  court  in  which  the  proceedings,  in 
which  a  stipulation  was  made,  were  pending,  have  full  power 

45  See  p.  444,  note  79,  of  this  volume. 
46Deen  v.  Milne,  113  N.  Y.  303. 

47  Fletcher  v.  Mass.  Ben.  Assn.,  78  Hun,  311,  29  N.  Y.  Supp.  173. 

48  Thompson  v.  Thompson   (Ala.,  1890),  11  L.  R.  A.  443. 

49  Valentine  v.  Central  Nat.  Bank,  10  Abb.  N.  C.  188.  But  a  stipulation 
referring  to  the  "  final  determination  "  of  the  action,  or  a,  "  final  judgment," 
is  generally  construed  to  refer  to  u,  final  determination  upon  appeal  taken. 
See  Laney  v.  Rochester  Ey.  Co.,  81  Hun,  346,  30  N.  Y.  Supp.  893;  Stedeker 
V.  Bernard,  93  N.  Y.  589 ;  Dean  v.  Marschall,  90  Hun,  335,  35  N.  Y.  Supp.  724. 

In  Woodruff  v.  Woodruff,  52  N.  Y.  53,  the  parties,  for  the  purpose  of 
avoiding  litigation,  agreed  that  if  the  question  in  dispute  should  thereafter  be 
decided  adversely  to  defendant's  claim,,  he  "would  make  an  additional  pay- 
ment. The  question  was  afterwards  so  decided  in  Hepburn  v.  Griswold,  8 
Wall.  603,  but  the  same  court  overruled  this  decision  in  Knox  v.  Lee,  12  Wall. 
457.  Defendant  claimed  that  the  latter  decision  should  control.  Held,  that 
plaintiff  was  entitled  to  recover. 

50  Schroeder  v.  Frey,  60  Hun,  58,  14  N.  Y.  Supp.  71.  But  the  identity  of 
the  cause  in  which  the  stipulation  was  given  may  be  ascertained,  if  mistake 
made  in  naming  parties.  Eidam  v.  Finnegan,  48  Minn.  53,  16  L.  E.  A.  507, 
50  N.  W.  Rep.  933. 

61  Casey  v.  Leslie,  12  App.  Div.  34,  42  N.  Y.  Supp.  362 ;  Eames  v.  Bagg, 
8  App.  Div.  541,  40  N.  Y.  Supp.  858;  Clason  v.  Baldwin,  152  N.  Y.  204; 
MuHer  t'.  Dows,  94  U.  S.  277.  Notice  to  adversary  that  the  party  will  no 
longer  consider  himself  bound  is  ineffectual  to  relieve.  Herbst  v.  Vacuum 
Oil  Co.,  68  Hun,  222,  22  N.  Y.  Supp.  807.  Compare,  Wallace  v.  Matthews, 
39  Ga.  619,  99  Am.  Dec.  473. 
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however,  in  its  discretion,^^  to  relieve  a  party  from  a  stipulation 
in  the  cause,  made  by  the  party  or  his  attorney.®^  This  power 
does  not  extend  to  a  stipulation  already  executed  and  performed, 
and  against  which  neither  fraud  nor  collusion  is  shown.^*  Nor 
can  the  power  be  exercised  in  a  case  where  the  party  seeking  to 
be  relieved  has  had  the  full  benefit  of  the  consideration  for  which 
the  stipulation  was  given,  and  the  parties  cannot  be  restored  to 
their  original  position.^^ 

11.  Rules  of  discretion.] — The  general  principles  which  the 
courts  usually  recognize  in  the  exercise  of  this  discretion  are: 

(1.)  Attorneys  are  presumed  to  stipulate  intelligently  and 
advisedly,  and  in  terms  accurately  expressing  their  intention. 
HencSj  mere  ignorance,  mistake,  or  inadvertence  is  rarely  deemed 

52  Chase  v.  Defendorf,  128  N.  Y.  652;  Tauziede  v.  Jumel,  138  id.  431. 

63  Barry  v.  Mut.  Life  Ins.  Co.  of  N.  Y.,  53  N.  Y.  536,  where  relief  was 
granted  after  discontinuance  of  the  action,  pursuant  to  the  stipulation.  The 
court  ( per  Allen,  J. ) ,  say :  "  It  is  not  an  unusual  thing  to  relieve  parties 
from  stipulations  made  in  the  progress  of  the  action;  and  courts  have  always 
regarded  this  as  within  their  power,  and  the  exercise  of  it  is  frequently  neces- 
sary to  promote  justice  and  prevent  wrong. 

"In  Malin  v.  Kinney  (1  Caines,  117),  a  party  was  relieved  from  a  stipula- 
tion that  two  causes  should  abide  the  event  of  two  others,  after  the  latter 
had  been  tried.  A  like  agreement,  made  in  open  court,  was  set  aside  and 
vacated  in  The  Hiram,  1  Wheat.  440.  Ch.  J.  Marshall  says :  '  If  a  judg- 
ment be  confessed  under  a  clear  mistake,  a  court  of  law  will  set  that 
judgment  aside,  if  application  be  made  while  the  judgment  is  in  its  power.' 
See  also  Buck  v.  Farralt,  3  P.  Wms.  242.  Even  a  release  may  be  set  aside 
on  motion  for  fraud.  Ferris  v.  Crawford,  2  Denio,  595,  per  Bronson,  Ch.  J., 
p.  604.  Other  cases  might  be  referred  to,  but  these  suffice  to  show,  upon 
authority,  that  the  court  below  had  control  of  the  order  entered  by  consent, 
and  power  to  relieve  the  parties  from  their  stipulation. 

"  Whether  the  causes  assigned  were  sufficient  to  justify  the  court  in  the 
exercise  of  the  power,  was  exclusively  for  that  court  to  determine;  there 
certainly  was  not  an  entire  absence  of  a  foundation  for  the  application.  It  is 
true,  as  urged  by  the  appellants,  that  the  stipulation  was  in  the  nature  of  a 
compact  or  agreement  of  the  parties,  and  valid  per  se;  but,  like  other  com- 
pacts and  agreements  made  in  the  progress  of  an  action,  and  affecting  pro- 
ceedings in  it,  it  was  liable  to  be  dealt  with  summarily  by  the  court,  so  long 
as  the  parties  could  be  restored  to  the  same  condition  in  which  they  would 
have  been  if  no  agreement  had  been  made." 

Harvey  v.  Thorpe,  28  Ala.  250  (relief  given  at  the  trial  by  admitting  evi- 
dence contrary  to  admission  in  stipulation). 

Wells  V.  Jackson,  etc.,  Mfg.  Co.,  48  N.  H.  491;  Wells  v.  Am.  Express  Co., 
49  Wis.  224;  and  see  p.  77  of  this  volume. 

In  Becker  v.  Lamont,  13  How.  Pr.  23,  it  was  held  that  a  stipulation,  plainly 
entered  into  under  ignorance  or  mistake,  and  pertaining  merely  to  the  con- 
duct of  the  suit,  and  no  part  of  the  issue  to  be  tried,  is  a  proper  case  for  relief 
upon  motion. 

54  Mack  V.  City  of  Buflfalo,  87  N.  Y.  184;  Morris  v.  Press  Pub.  Co.,  98  App. 
Div.  143,  90  N.  Y.  Supp.  673. 

55  Morris  v.  Press  Pub.  Co.,  supra. 
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a  ground  for  relief,^'"  unless  the  stipulation  relates  to  the  pro- 
cedure in  the  action  and  either  that  it  was  entered  into  inad- 
visedly or  that  it  is  inequitable  to  hold  the  parties  to  it.^^  Mistake 
of  attorney  in  stipulating  as  to  the  existence  of  a  material  fact  as 
true,  -which  is' not  true,  is  usually  held  to  be  ground  for  relief.^" 

(2.)  Change  of  purpose  or  wish,  upon  facts  which  were  known 
at  the  time  of  stipulating,  is  not  a  ground  for  relief,®®  unless  the 
attorney  is  acting  for  a  party  non  sui  juris,^"  or  in  the  public 
interest,  and  performance  of  his  duty  calls  for  relief. ^^ 

(3.)  An  applicant  for  relief  should  show  not  only  excuse  and 
hardship,  but  also  good  faith;   and  for  this  purpose  notice  of 


56  Van  Horn  v.  Burlington,  etc.,  Ry.  Co.  (Iowa,  1886),  28  N.  W.  Rep.  547; 
McKinley  v.  Wilmington  Star  Min.  Co.,  7  Bradw.  380   (»ignorance  no  ground). 

Chapman  v.  Coats,  26  Iowa,  288    (mistake  no  ground). 

Keogh  V.  Main,  52  N.  Y.  Super.  Ct.  160  (a  stipulation  which  has  the  force 
of  a  contract  may  not  be  set  aside,  except  for  a  ground  which  would  call  for 
the  annulment  of  the  contract ) . 

Van  Nuys  v.  Titsworth,  57  Hun,  5,  10  N.  Y.  Supp.  507  (a  stipulation  which 
merely  relates  to  the  prosecution  or  discontinuance  of  the  action  is  not  a  con- 
tract and  the  court  may  relieve  if  entered  into  improvidently  or  unadvisedly, 
and  made  by  a  party  rather  than  an  attorney ) . 

57  See  Magnolia  Metal  Co.  v.  Pound,  60  App.  Div.  318,  70  N.  Y.  Supp.  231, 
Higgius  V.  Starin,  39  App.  Div.  533,  57  N.  Y.  Supp.  306;  Van  Nuys  v.  Tits- 
worth,  supra;  Sperb  v.  Met.  Elev.  Ry.  Co.,,,  57  Hun,  588,  10  N.  Y.  Supp.  865, 
affd,  123  N.  Y.  659. 

BSWard  v.  Clay,  82  Cal.  502,  23  Pac.  Rep.  50;  Welsh  v.  Noyes,  10  Colo. 
133,  14  Pac.  R£p.  317;  Paschall  v.  Penry,  82  Tex.  673,  18  S.  W.  Rep.  154. 
Especially  when  made  without  knowledge  or  authorization  of  the  party. 
Calvert-Rogniat  v.  Merc.  Trust  Co.,  46  Misc.  20,  93  N.  Y.  Supp.  241. 

5©  Conner  v.  Belden,  8  Daly,  257.  ( Stipulation  for  judgment  of  dissolution 
of  partnership  held  to  make  it  error  to  grant  motion  inconsistent  therewith.) 

Avery  v.  Avery,  5  Misc.  75,  24  N.  Y.  Supp.  737  (stipulation  for  discontinu- 
ance and  settlement  of  action  will  not  be  set  aside  on  application  of  party 
because  the  lien  of  his  attorney  for  costs  was  cut  off). 

60  A  guardian  ad  litem,  or  his  attorney,  cannot  usually  stipulate  away  a 
substantial  right  of  the  infant,  and  a  question  of  power  is  therefore  frequently 
involved.  But  such  guardian,  or  attorney,  may  stipulate  as  to  matters  which 
merely  affect  the  progress  of  the  cause.  See  Kingsbury  v.  Buckner,  134  U.  S. 
651;  McCloy  v.  Arnett,  47  Ark.  445. 

61  Mayor,  etc.,  of  N.  Y.  v.  Union  Ferry  Co.,  9-  Wkly.  Dig.  558  (holding  it 
proper  to  relieve  counsel,  especially  as  he  was  the  official  counsel  of  a  city, 
from  a  stipulation,  inadvertently  or  unwisely  made,  admitting  facts  for  the 
trial;  the  application  being  made  on  motion  before  trial). 

s.  p.,  Matter  of  Smith,  9  Abb.  N.  C.  452  (receiver  relieved  from  agreed 
statement  of  facts).  Cowen  v.  King,  54  App.  Div.  331,  66  N.  Y.  Supp.  621 
(id.,  as  to  costs) . 

Dryer  v.  Brown,  24  Abb.  N.  C.  144,  10  N.  Y.  Supp.  53  (executor  relieved 
from  stipulation  requiring  written  pleadings  in  a  reference  upon  a  disputed 
claim). 

But  even  the  State  may  be  bound  by  estoppel  on  even  an  oral  stipulation. 
People  V.  Stephens,  52  N.  Y.  306. 
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intent  to  get  rid  of  the  stipulation  should  be  given  promptly"^ 
after  the  intent  exists. 

(4.)  But  good  faith  on  both  sides  is  requisite;  hence  an  entire 
want  of  mutuality  in  an  attorney's  stipulation,  prejudicial  to  his 
client  and  in  favor  of  the  other  party,®  or  fraud  in  obtaining  a 
stipulation,  even  though  only  by  the  use  of  illusory  promises,  is 
ground  for  relief.®* 

(5.)  The  fact  that  the  parties  cannot  be  placed  in  statu  quo 
is  often  ground  for  denying  relief  where  it  would  be  otherwise 
granted.®^ 

Lastly,  if  the  application  for  relief  raises  a  serious  conflict  of 
evidence,  the  applicant  may  be  left  to  an  action.®® 

12.  Enforcement  of  stipulations. ~\  —  Parties  may  stipulate 
both  as  to  the  facts  from  which  their  dispute  arises,  and  as  to 
what  the  law  is  which  governs  such  dispute;  and  the  court  will 
enforce  both  classes  of  stipulations  (no  question  of  public  policy 
preventing) .®®'' 

The  court  has  power  to  enforce  in  a  summary  way,  by  motion, 
the  observance  of  an  undisputed  and  proper  stipulation  entered 
into  by  the  parties  to  the  action.  A  stipulation  is  a  contract 
between  the  parties  whose  attorneys  sigh  it,  and  the  mere  fact  of 
its  form  does  not  preclude  an  action  for  its  breach,  if  the  breach 
be  otherwise  a  good  cause  of  action.®'^ 

Hence  an  action  lies  for  relief  upon  a  stipulation:  as,  for  in- 
stance, to  recover  money  stipulated  to  be  paid,®*  or  to  establish  a 
lost  or  withheld  stipulation,  and  cancel  a  judgment®®  taken  in 
violation  of  it;  or  to  cancel  a  stipulation  on  the  ground  that  it 
was  obtained  by  fraud  or  undue  influence.™ 

eaSeaver  v.  Moore,  1  Him,  305;  Milbank  v.  Jones,  17  N.  Y.  Supp.  464,  42 
St.  Rep.  692. 

63  Howe  ».  Lawrence,  22  N.  J.  L.  99. 

64  Abbott  V.  Abbott,  18  Neb.  503,  26  N.  W.  Rep.  361;  s.  p.,  Clark  v.  Taylor, 
37  Hun,  312. 

65  Johnson  v.  Wright,  19  Geo.  509. 

68 Page  78  of  this  volume;  and  see  Charless  v.  Miller,  36  Ala.  141;  Milbank 
«.  Jones,  17  N.  Y.  Supp.  464,  42  St.  Rep.  692. 
Compare  Howe  v.  Lawrence,  22  N-  J.  L.  104. 
eea Matter  of  Cullinan  (Burr  Certif.),  113  App.  Div.  485. 

67  Potter  V.  Rossiter,  109  App.  Div.  737,  96  N.  Y.  Supp.  177. 

68  Davidson  v.  Davidson.  29  App.  Div.  629,  52  N.  Y.  Supp.  7;  Harris  v. 
Elliott,  19  App.  Div.  60,  45  N.  Y.  Supp.  916;  Valentine  v.  Central  Nat.  Bank, 
10  Abb.  N.  C.  188  (conceding  that  there  is  usually  also  a  remedy  by  motion, 
if  the  facts  are  not  too  doubtful.) 

«9Deen  v.  Milne,  113  N.  Y.  303,  afif'g,  15  Abb.  N.  C.  350. 
TO  Page  79  of  this  volume,  note  32. 
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FORM  No.  239. 
Formal  parts  of  stipulation. 

[Title  of  court  and  cause.y^ 

It  is  hereby  stipulated  by  and  between  the  parties  to  this  action 
[or,  if  the  stipulation  operates  wholly  in  favor  of  one  party,  it 
may  he  limited  to  the  other,  as:  by  the  defendant]  that  [state 
clearly  the  character  and  extent  of  the  stipulation,  with  any  de- 
sired limitations  upon  its  continued  operation,  ''^^  as]  and  that  this 
stipulation  apply  only  to  the  trial  now  about  to  be  had,  and  to  no 
subsequent  trial  of  this  action. 

[Date.] 

[Signature  of],  attorney  for  plaintiff. 
[Signature  of],  attorney  for  defendant 

FORM  No.  340. 
Stipulation  waiving  right  of  appeal.72 

[Title  of  court  and  cause.] 

The  parties  hereto  hereby  stipulate  [by  their  respective  at- 
torneys], that  the  judgment  of  this  court  upon  the  trial  of  this 
action  shall  be  final  and  conclusive,  each  party  hereby  waiving  his 
right  of  appeal. 

[Date.]  [Signature  of],  attorney  for  plaintiff. 

[Signature  of],  attorney  for  defendant. 

Tl  A  slight  error  in  the  spelling  of  '  has,   provided   the   stipulation  be  on 

a  party's  name  is  immaterial  if  the  a  eonsideration  and  not  a  mere  sur- 

court   iinds   the   stipulation   was    in-  render.     In   Townsend   v.   Maaterson, 

tended  to   be   given   in   a   particular  etc.,    Stone    Dressing    Co.,    15   N.   Y. 

cause.     Eidam  v.  Finnegan,  48  Minn.  587,    stipulation    after    judgment   at 

,"53,   16  L.  R.  A.  507,  50  N.  W.  Rep.  Special  Term,  to  speed  an  appeal  to 

933.  General  Term  and  that  there  should 

Tla  Otherwise  it  continues  of  bind-  be  no  appeal  to  the  Court  of  Appeals, 

ing    force    throughout    all    stages    of  expressed   as    made,    by   the   parties, 

the  case.     Voisin  v.   Com.  Mut.   Ins.  and  admitted,  by  the  party  repudia- 

Co.,  67  Hun,  365,  22  N.  Y.  Supp.  348 ;  ting  it,  to  have  been  made  by  his  per- 

Herbst  v.  Vacuum  Oil  Co.,  68  Hun,  sonal  direction,  was  enforced.     Com- 

222.  22  N.  Y.  Supp.  807.  pare    People   v.    Stephens.   52   N.   Y. 

72  See  p.  436,  paragraph  7  (above).  306,  enforcing  attorney-general's 
This  Form  is  sustained  by  Pike  v.  waiver  of  appeal  on  the  part  of  the 
Emerson,  5  N.  H.  393,  where  such  a  State,  made  after  decision  but  before 
stipulation,  though  only  by  one  side,  judgment;  and  People  v.  Mayor, 
and  expressing  no  consideration,  was  etc.,  of  N.  Y.,  11  Abb.  Pr.  66,  hold- 
sustained;  but  though  unquestion-  ing  mutual  stipulation  of  counsel  to 
ably  sound  in  form,  the  question  city  defendant,  with  attorney  for 
whether  the  attorney  has '  implied  plaintiff,  made  after  judgment,  un- 
authority  to  waive  the  riffht  of  ap-  authorized:  and  see  paragraph  7, 
peal  has  been  denied.  The  better  supra,  p.  436,  and  Service,  pp.  385, 
opinion  is  that  before  judgment  he  386,  of  this  volume. 
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FORM  No.  241. 
The  same;   from  judgment  to  be  entered  upon  referee's  report.TS 

[Title  of  court  and  cause.] 

It  is  stipulated  and  agreed  tliat  neither  party  hereto  will  appeal 
from  the  judgment  to  be  entered  on  the  report  of  the  referee,  or 
make  any  motion  in  arrest  or  stay  of  the  said  judgment,  or  of  the 
execution  to  be  entered  thereon,  or  appeal  from  any  order  deny- 
ing any  motion  that  may  be  made  by  the  defeated  or  aggrieved 
party  for  a  new  trial,  the  object  of  this  stipulation  being  to  bring 
this  litigation  to  a  speedy  and  final  determination. 

[Date.] 

[Signature  of],  attorney  for  plaintiff. 
[Signature  of],  attorney  for  defendant. 

FORM  No.  242. 
Stipulation  that  one  cause  abide  the  result  of  another.74 
[Title  of  court  and  of  cause  stayed.''^] 

The  parties  hereto  hereby  stipulate,  by  their  respective  at- 
torneys, that  all  proceedings  herein  shall  be  and  are  hereby 
stayed'^*  until  the  trial,  decision,  and  final  judgment  [on  the 
trial  about  to  be  had"]  in  the  case  of  the  same  plaintiff  against 
Y.  Z.,''*  and  in  case  of  an  appeal  thereupon,  then  such  proceedings 
are  stayed  until  the  final  determination  of  the  cause  after  ap- 

73  From  Smith  v.   Barnes,   9  Misc.  event,   this   would  be   implied   as   to 

368,  29  N   Y.  Supp.  692,  24  Civ.  Pro.  trial  at  least,  if  not  expressed.     Mur- 

49,    the   court    upholding   the    attor-  phy  i).  Keyes,  4   Sup.  Ct.   (T.   &   C.) 

ney's     authority     to     make     such     a  561. 

stipulation      without      the      client's  77  This    clause   would   preclude   de- 
knowledge  or  authority  and  dismiss-  lay  pending  appeal,  if  the  following 
ing  an  appeal  taken  in  violation  of  clauses  were  not  used, 
the  stipulation.                                                    '^^  A  subsequent  amendment  of  the 

74 See  p.  435,  paragraph  6  (above).  issues   in   the   other    cause   does   not 

Relief  from   such   a   stipulation   will  necessarily    impair    the    stipulation, 

not  be  granted,    if   entered   into   ad-  Gilmore  r.   Am.   Centr.   Ins.   Co.,   67 

visedly,  and  upon  a  consideration  al-  Cal.  366,  7  Pac.  Rep.  781 ;  Galbreath 

readv   enioyed.     Slaven   v.   Germain,  v.    Rogers,    45    Mo.    App.    324.      De- 

64  Hun,  506,  19  N.  Y.  Supp.  492.  fenses  not  raised  in  the  test  case  are 

75  In  McKinley  v.  Wilmington  Star  waived.  McNeil  v.  Andes,  40  Fed. 
Min.  Co.,  7  Bradw.  3'86,  a  stipula-  Rep.  45.  So,  as  to  excen+ioTi^i  no+ 
tion  in  the  cause  which  was  to  be  raised  in  test  ease,  under  stipulation 
tried  was  held  to  control  the  others,  that  findings  should  be  the  same, 
and  that  it  was  not  waived  by  delay-  State  ex  rel.  v.  Hannibal,  etc.,  R. 
ine  the  trial  of  that  cause.  Co.,  34  Mo.  App.  591. 

76  In  a  mere   stipulatioii  to  abide 
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peal,*'''®  and  upon  such  final  determination,  decision,  and  judgment, 
in  said  cause  [appeal  or  otherwise] ,  either  party  may  apply  [with- 
oiit  notice  and  upon  this  stipulation  and  a  certified  copy  of  the  final 
judgment  in  said  action]  for  an  order  directing  judgment  to  be 
entered  in  this  cause  corresponding  to  the  result  in  that  cause,™ 
[except  that  costs  of  this  action  shall  be  taxed  in  favor  of  the 
party  entitled  to  costs  at  the  sum  of  dollars. 

[Date.]  [Signature  of],  attorney  for  plaintiff. 

[^Signature  of],  attorney  for  defendant. 

FORM  No.  243. 
The  same — reserving  question  of  damages. 

[As  in  previous  form  to*,  continuing :]  That  the  issues  in  this 
case,  except  the  question  of  the  amount  of  damages,  abide  the  re- 
sult of  said  action,  and  that  in  case  said  action  should  finally  re- 
sult in  favor  of  the  plaintiff  all  the  questions  of  fact  and  law  in 
this  action  are  thereby  decided  in  favor  of  the  plaintiff  in  this 
action,  except  the  question  of  damages.^^ 

FORM  No.  244. 
Stipulation  limiting  issues.82 

The  defendant  stipulates  that  in  case  the  plaintiff  shall  [de- 
liver  to   the   clerk   of   this   court  'the   conveyance   of   the   ease- 

79  Even  where  the  stipulation  re-  test  case,  does  not  bind  the  action  of 
ferred  to  final  determination  of  such  the  appellate  court  on  an  appeal, 
appeal,  it  was  held  that  a  reversal  Kimberlin  v.  Tow,  133  Ind.  696,  33 
and  order  for  new  trial  did  not  ex-  IST.  E.  Eep.  770. 

haust   the   stipulation,   but  the  ulti-  As  to  right  to  costs,  see  Koch  v. 

mate   judgment   controlled.     Gilmore  Koch,   1   City  Ct.  25.5 ;   Audenreid  i\ 

V.  Am.  Centr.  Ins.  Co.,  supra.  Wilson,   2   Wldy.   Dig.    108;   Hauselt 

A  stipulation  to   abide  the  "  final  v.   Godfrey,  3   Civ.  Pro.  R.   (Browne) 

event"    of    another    action,    prevents  116:    Moses   v.  McDivitt,   2   Abb.   N. 

entry  of  judgment  until   decision  of  C.  47;  rev'd  on  another  point,  in  88 

a    final    appeal    taken.      Herman    v.  N.  Y.   62. 

Michel,   36  App.  Div.   127,  55  N.  Y.  81  From     Slaven    v.    Germain,    64 

Supp.   359.     So,   as  to  a   stipulation  Hun,  506,  19  N.  Y.  Supp.  492,  where 

conditioned    upon    the    "final    deter-  the  effect  of  the  stipulation  was  held 

mination    of    the    issue."      Laney    v.  to  be  to  turn  the  trial  into  an  assess- 

Eochester  Ey.   Co.,   81   Hun,   346,  30  ment  of  the  damages. 

N.  Y.  Supp.  893.  82  From  Hine  v.  N.  Y.  El.  R.  Co., 

80  A  mere  stipulation  that  one  149  IT.  Y.  154.  The  court  held  that 
cause  abide  the  event  of  another  im-  the  stipulation  bound  the  defendant 
plies  this.  U.  S.  v.  Humason,  7  to  an  assumption  by  the  court  that 
Sawy.  252,  8  Fed.  Rep.  71;  Niagara  the  plaintiff  was  the  o^^'ner,  and 
Fire  Ins.  Co.  v.  Seammon,  35  111.  justified  the  court  in  excluding  proof 
App.  582.  A  stipulation  that  the  offered  to  establish  the  contrary, 
"findings  and  decree"  shall  be  in  See  also  Bleakley  v.  Sullivan,  140 
accordance  with  the   decision  in  the  N.   Y.    181. 
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ments  of  light,  air,  and  access  to  said  premises,  duly  executed  and 
acknowledged]  then  the  defendant  shall  not  [file  or  serve  any  sup- 
plemental answer,  or  apply  for  leave  to  serve  any  supplemental 
answer,  or  prove,  or  offer  to  prove,  upon  any  future  trial  in  this 
action,  or  upon  any  proceeding  to  enforce  judgment  thereon,  any 
transfer  of  interest  of  the  plaintiff  herein  to  the  premises  de- 
scribed in  the  complaint  herein.] 


FORM  No.  345. 
Stipulation  admitting  facts.93 
[Title  of  court  and  cause.'\ 

It  is  hereby  stipulated  by  and  between  the  respective  partie^^  to 
this  action  that  upon  the  [first]  trial  thereof  the  following  facts 
shall  stand  admitted  for  all  purposes  of  such  trial :  {^staie  the  facts 
clearly.'] 

FORM  No.  S46 
Stipulation  admitting  correctness  of  document  OX  transcript. 

[Title  of  court  and  cause.] 

It  is  hereby  stipulated  between  the  parties  to  this  action  that 
the  foregoing  [or^  annexed]  agreement  [or,  otherwise  identify  it] 
is  genuine,  and  may,  if  otherwise  relevant  and  competent,  be 
admitted  in  evidence  upon  the  [first]  trial  of  this  action  without 
proof  of  its  execution. 

See  also  other  forms  in  vol.  2,  chap.  not   limited   in   its   terms   to  a   par- 

XIII,  covering  stipulations  as  to  evi-  ticular  trial, 
denee,  etc.  See   other   forma   in   vol.   2,   chap. 

83  See  paragraph  9,  supra,  as  to  the  XIII. 
tonstruction  of  such  a  stipulation  if 
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ARTICLE  XXIV. 

Suggestions  on  the  Eecokd. 

1.  Nature  of  suggestion.  (248)  Suggestion     on     minutes     in 

2.  Effect.  open  court,  or  before  referee, 
FoKMS.                                                                          with  order  thereon. 

(247)  Suggestion     of     death     of     a 
party. 

1.  Nature  of  suggestion.] — There  is  a  class  of  facts  occurring 
during  an  action,  and  affecting  the  propriety  of  the  record,  which 
are  within  the  knowledge  of  the  attorney,  and  rarely  contested; 
so  that  the  statement  of  them  by  the  attorney,  if  unchallenged  by 
his  adversary,  is  enough  for  the  court  to  act  upon  without  proof 
by  affidavit.** 

2.  Effect.'] — Such  a  suggestion  if  made  in  open  court,  in  the 
presence  of  the  adverse  party,  and  entered  on  the  minutes,  or  as 
is  the  practice  when  a  hearing  is  not  pending,  made  in  writing 
and  filed  and  notice  thereof  given,  is  a  sufficient  justification 
for  thereafter  omitting  a  party  from  the  record,  who  should  be 
omitted  if  the  suggestion  be  true,  or  for  dropping  a  guardian 
ad  litem  on  the  infant  attaining  majority,  etc.  If  any  doubt  can 
be  raised  on  the  fact,  it  is  better  to  ask  leave  to  file  the  sug- 
gestion.^^ 

If  the  fact  is  suggested  as  the  foundation  of  bringing  in  a 
new  party,  or  otherwise  making  an  affirmative  change  in  the 
record,  leave  should  be  asked,  if  the  suggestion  is  not  made  in 
open  court,  and  an  order  should  be  entered.*® 

84  For  example,  a  previous  discontinuance  of  the  action.  See  Am.  Audit 
Co.  v.  Industrial  Fed.  of  Am.,  87  App.  Div.  275,  84  N.  Y.  Supp.  369.  Death 
of  a  party.  StoetzcU  r.  Fullerton,  44  111.  108.  An  infant  party  represented 
by  a  guardian  ad  litem  coming  to  maturity  pending  trial  of  the  action. 
Breese  v.  Met.  Life  Ins.  Co.,  37  App.  Div.  152,  55  N.  Y.  Supp.  775. 

85  Leave  to  file  nunc  pro  tunc  may  be  granted  to  perfect  the  record  title 
in  an  action  affecting  real  property.  See  Waring  v.  Waring,  7  Abb.  Pr. 
(N.  Y.)   472. 

86  Suggestion  on  the  record  of  the  plaintiff's  death,  made  in  the  presence 
of  the  adversary,  and  an  order  of  court  making  his  devisees  parties,  prima 
facie  show  his  death.     Stebbins  v.  Duncan,  108  IJ.  S.  32. 

Although  the  death  of  one  of  the  partners  defendants  may  be  inferred 
from  the  testimony  of  the  survivor  given  at  the  trial,  plaintiff  waives  any 
irregularity  on  the  part  of  the  court  in  rendering  judgment  for  the  defend- 
ants in  the  absence  of  a  suggestion  on  the  record  of  the  party's  death.  Blum  v. 
Goldman,  66  Tex.  621,   1   S.  W.  Rep.  899. 
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FORM  No.  347. 
Suggestion  of  death  of  a  party.87 
[Title  of  court  and  cause.] 

The  plaintiff,  A.  B.,  by  M.  IST.,  his  attorney,  hereby  suggests 
to  the  court  that  his  coplaintiiT,  C.  D.,  cotrustee  with  said  A.  B., 
under  the  will  of  L.  M.,  died  on  the  day  of  ,  19     j 

leaving  said  A.  B.  as  sole  surviving  trustee  and  plaintiff  herein. 
[Or,  that  C.  D.,  one  of  the  three  trustees  under  the  will  of 
L.  M.,  deceased,  and  joined  herein  as  such,  as  one  of  the  above- 
named  defendants,  died  on  or  about  the  day  of  , 
19  ,  and  before  this  action  was  commenced;  his  name  having 
been  inserted  in  the  summons  and  complaint  in  this  action,  by 
mistake,  through  the  plaintiff's  attorney  not  being  aware  of  the 
death  of  said  defendant.]*^ 
[Date.] 

[^Signature  and  address  of], 

Attorney  for  Plaintiff. 

[File  with  cleric  of  court,  and  serve  copy  with  notice  of  filing^^ 
as  in  Form  No.  134,  p.  278,  inserting  "  suggestion  "  and  "  filed," 
instead  of  "  order  "  and  "  entered."] 

FORM  No.  248. 
Suggestion  on  minutes  in  open  court,  or  before  referee,  with  order  thereon. 

The  parties  by  their  respective  counsel  being  present,  M.  N., 
Esq.,  of  counsel  for  the  plaintiff,  suggests  to  the  court  the  death 
of  the  defendant  A.  B.,  and  that  the  defendant  C.  D.  is  the  sole 
heir-at-law  and  devisee  of  said  deceased;  and,  on  motion  of  the 
plaintiff's  attorney,  it  is  ordered  by  the  court  that  this  action 
proceed  against  said  C.  D.  as  sole  defendant  herein.^ 

[Under  N.  Y.  Code  Civ.  Pro.,  §  757,  move  on  affidavit,  and 
draw  up  and  enter  a  formal  order;  see  Forms  under  Changing^ 
Parties,  vol.  2. 

The  mere  filing  of  the  suggestion  of  the  death  does  not  of  itself  effect  a 
substitution,  but  simply  serves  as  a  warning  to  proceed  no  further  in  the 
cause  without  a  substitution;  an  order  of  substitution  should  be  entered. 
Phila.  V.  Jenkins,  162  Pa.  St.  451,  29  Atl.  Rep.  794. 

See,  as  to  the  New  York  practice,  the  forms  under  Parties,  vol.  2. 


87  Enter  formal  order  of  substitu-  in  Bates  v.  Green,  19  Wend.  (N.  Y.) 
tion,  upon  notice,  if  new  parties  are  630. 

to  be  joined  as  representing  the  in-  90  The     attorney     for     a     deceased 

tereits'  of  the  deceased  party.  party     would     have     no     presumed 

88  See  paragraph  2,  supra.  authority  to  consent  to  the  joinder 

89  Service  of  copy  held  unnecessary  of  the  representatives. 
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AETICLE  XXV. 
Und-ektakings. 


I.  The  instkument. 

1.  The  nature  of  the  instrument. 

2.  Undertakings  departing  from  the 

statute. 

3.  Substantial  compliance. 

4.  Undertakings  void  colore  officii. 

5.  One  instead  of  several. 

6.  Voluntary  undertaking. 

7.  Interchangeableness  of  terms. 

8.  Ancillary   character   of   the  obli- 

gation. 

9.  Title. 

10.  Recitals. 

11.  Mistake  in  recital. 

12.  Who  may  be  sureties. 

13.  Surety  companies. 

14.  Number  of  sureties. 

15.  Party. 

16.  Execution  by  party. 

17.  Qualifications  of  sureties. 

18.  Words  of  representation. 

19.  Obligee. 

20.  The  obligation. 

21.  Amount. 

22.  Construction  and  effect. 

23.  Signature. 

24.  Rules    common    to    undertakings 

and  bonds. 

25.  Acknowledgment. 

II.    Ex    PARTE    JUSTIFICATION. 

26.  Modes  of  justification. 

27.  —  combining    sureties    ia    lesser 

sums. 

28.  Surety's  affidavit  of  suflBciency. 

29.  Necessity  for  approval. 

30.  —by   clerk. 

31.  — by  court  or  judge,  ex  parte. 

32.  —  not  to  be   delegated. 

33.  Certificate  of   approval. 

34.  Vacating  the  approval. 


III.    FiLIITG   AND    SERVING. 

35.  Filing. 

36.  Tardy  filing. 

37.  Relief  from  neglect  to  file. 

38.  Service    of    copy    with    notice   of 

filing. 

39.  Failure    to    serve;     reliei    there- 

from. 

IV.    JUSTIFICATIOIT   ON   NOTICE. 

40.  Justification,  on  notice. 

41.  Notice  of  exception. 

42.  —  efl'ect. 

43.  Notice   of  justification. 

44.  Exceptant's   failure   to  appear. 

45.  —  course  of  the  party  giving  the 

undertaking. 

46.  Failure     of    appearance    by    the 

party  giving  undertaking. 

47.  Proceedings   on  the  justification. 

48.  Efl'Bct    of    failure    to    justify   on 

notice. 

49.  Remedy  for  fraudulent  justifica- 

tion. 

V.  Amendment  and  substitution. 

50.  Treatment    of    imperfect    imder- 

taldng. 

51.  Amending  defects. 

52.  Amending,    etc.,    at    instance   of 

party  giving. 

53.  Application  for  leave. 

54.  Granting   leave   nunc  pro   tunc. 

55.  Amending  at  instance  of  sureties. 

56.  —  at   instance   of   party  secured. 

57.  Amending   action   as   to   parties, 

etc. 

58.  New    undertaking,    after    failure 

of  justification. 

59.  Compelling  new  undertaking. 

60.  Deposit  in  lieu. 


[For  Forms,  see  p.  477  Cbelow)  .'\ 


I.     THE  INSTRUMENT. 


1.  Nature  of  the  instrument. '\ —  Formerly,  when  security  was 
to  be  required  in  legal  proceedings,  it  was  customary  to  take  a 
penal  bond  in  double  the  sum.  The  technical  form  and  incidents 
of  bonds  led  the  framers  of  the  code  procedure  to  substitute  a 
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simple  written  promise  or  engagement,  to  the  same  effect  as  thg 
condition  of  a  bond;  and  to  this  writing  was  given  the  name  of 
"  undertaking."  "^  It  results  that,  in  the  present  state  of  the 
law,  in  some  cases  one  form  is  required,  and  in  some  the  other. 
The  only  substantial  differences  are  that  a  bond  is  limited  by  a 
penal  sum,  and  an  undertaking  may  be  unlimited,^^  and  that 
an  undertaking  is  statute-barred  in  six  years  from  breach,^^  a  bond 
in  twenty. 

Since  the  statute  making  a  seal  only  presumptive  evidence  of 
a  consideration,  the  bond  is  no  more  conclusive  in  this  respect 
than  an  undertaking;^*  no  consideration  need  be  expressed. ^^ 

Which  is  to  be  given  in  any  particular  case  depends  on  the  stat- 
ute or  rule  which  sanctions  it.®® 

What  is  known  in  admiralty  practice  as  a  stipulation  is  an- 
alogous to  these  undertakings,  but  is  regarded  as  a  contract  Avith 
the  court;  while  an  undertaking,  in  ordinary  cases  at  least,  is  to 
be  regarded  as  a  contract  with  the  parties  secured  by  it,  not  with 
the  court,®^  but  is  construed  with  due  regard  to  the  intent  of  the 
statute,  or  of  the  rule  or  order  of  court  which  required  it  to  be 
given. 

2.  Undertakings  departing  from  the  statute.^ — If  in  a  case 
in  which  an  undertaking  can  be  exacted,  an  undertaking  depart- 
ing from  the  statute  be  given  and  accepted,  not  by  an  officer  re- 
quiring it  under  color  of  oiEce,  nor  in  contravention  of  law,  but  by 
'agreement  of  the  parties,  and  the  consideration  or  object  for  which 

91  The   undertaking  is   merely   a   simplified  bond  without   a   seal.      People 
ex  rel.  v.  Dando,  20  Abb.  N.  C.  245,  14  Daly,  66. 
82  Goldsmith  v.  Gelliland,  23  Fed.  Rep.  645. 

93  Unless  sealed.  But  a  seal  is  not  necessary.  IMcLain  v.  Simington,  37 
Ohio  St.  484. 

94  Thompson  v.  Blanchard,  3  N.  Y.  335  (denying  a  motion,  to  dismiss  an 
appeal  on  the  ground  that  no  consideration  was  expressed  in  the  under- 
taking.   The  statute  itself  is  the  consideration). 

Approved  in  Doolittle  v.  Dininny,  31  N.  Y.  350   (where  in  an  action  on  an 
.appeal  undertaking  the  want  of  consideration  was  set  up  by  way  of  defense). 
s.  p.,  Johnson  v.  Noonan,  16  Wis.  687. 
^Gein  V.  Little,  43  Misc.  421,  89  N.  Y.  Supp.  488. 

96  A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given  is,  in 
New  York,  deemed  to  have  been  complied  with  by  the  execution  of  an  under- 
taking to  the  same  effect.  N.  Y.  Stat.  Constr.  Law,  §  16.  So  as  to  a  require- 
ment in  an  order.     People  v.  Lowber,  7  Abb.  Pr.  158. 

97  This  is  the  American  doctrine.  Delaney  v.  Miller,  78  Hun,  18,  28  N".  Y. 
Supp.  1159.     See  also  Smith  v.  Day,  31  Wkly.  Rep.  187. 
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it  is  given  be  secured  by  giving  it,  it  is  valid,®*  notwithstanding 
it  may  be  more  onerous  than  the  statutory  requirement. 

If  a  clause  that  cannot  be  sustained  as  a  voluntary  contract, 
because  in  excess  of  the  statute  authority,  does  not  make  the 
undertaking  void  colore  officii,  it  can  be  rejected  as  surplusage, 
and  the  rest  may  be  sustained.^® 

And  even  a  statutory  prohibition  against  a  bond  being  given 
without  a  prescribed  clause  for  the  benefit  of  the  obligee,  may 
be  construed  as  meaning  that  the  party  tendering  the  security 
without  such  clause  cannot  insist  on  the  benefit  of  the  security, 
and  as  not  preventing  the  obligee  from  waiving  the  omission, 
accepting  the  security  as  effective,  and  enforcing  it  upon  breach 
of  the  condition.^ 

3.  Substantial  compliance.] — A  bond  or  undertaking  required 
by  statute,  as  a  condition  in  legal  proceedings,  is  sufficient  if  it 
conforms  substantially  to  the  form  therefor  prescribed  by  the 
statute  (and,  equally,  one  required  by  the  court  if  it  conforms 
substantially  to  that  prescribed  by  the  court),  and  does  not  vary 
therefrom  to  the  prejudice  of  the  rights  of  the  party  to  whom  or 
for  whose  benefit  it  is  given.^ 

In  considering  whether  a  departure  from  the  requirement  is 
substantial,  regard  should  be  had  not  only  to  the  question  whether 
the  amount  and  personal  responsibility  is  sufficient,  but  also  to 
whether  the  form  and  execution  of  the  instrument  impair  that 

98  Goodwin  v.  Bunzl,  102  N.  Y.  224  (undertaking  on  appeal,  in  form  appro- 
priate for  money  judgment  instead  of  replevin). 

Otherwise  of  an  undertaking  given  to  secure  removal  of  a  cause,  which 
the  court  had  no  power  to  remove.  Mittnacht  v.  Gschwend,  1  Rob.  City 
Ct.  360. 

Otherwise  of  an  undertaking  given  upon  an  appeal  from  an  order  denying 
motion  for  new  trial,  and  not  from  the  judgment,  since  plaintiff's  proceedings 
to  enforce  the  judgment  were  not  stayed.     Carter  v.  Hodge,  150  N.  Y.  532. 

Where  the  undertaking  given  was  ineffectual  to  legally  secure  the  object 
sought,  it  cannot  be  enforced  as  a  common-law  obligation  unless  the  obligee 
alleges  and  proves  either  that  he  agreed  to,  or  that  he  did,  on  the  faith 
thereof,  suspend  the  enforcement  of  his  remedy.  Mossein  v.  Empire  State 
Surety  Co.,  97  App.  Div.  230,  89  N.  Y.  Supp.  843;  Carter  v.  Hodge,  150 
N.  Y.  532. 

99  Omaha  Hotel  Co.  v.  Kountze,  107  U.  S.  378;  abst.  s.  c,  28  Alb.  L.  J.  16. 

1  Smith  V.  Meegan,  122  Mass.  6.  ( Sustaining  recovery  on  bond  to  dissolve 
attachment,  accepted  without  containing  special  clause  precluding  its  avoid- 
ance by  bankruptcy,  required  by  Mass.  St.  of  1875,  chap.  68,  §  2.)  Denike  v. 
Denike,  61  App.  Div.  492,  70  N.  Y.  Supp.  629  (omission  of  undertaking  to 
bind  sureties  jointly  and  severally) . 

2  N.  Y.  Code  Civ.  Pro.,  §  729. 
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convenience  and  certainty  of  proof  in  case  an  action  on  it  should 
be  necessary,  which  a  formal  and  regular  instrument  would 
afford.3 

4.  Undertakings  void  colore  officii.'] —  Under  the  previous  NeW' 
York  statute,*  making  obligations  void  when  taken  by  sheriffs  or 
other  officers  (particularly  by  way  of  baiP),  in  any  other  case  or 
manner  than  such  as  are  provided  by  law  —  an  instrument  less 
onerous  than  the  statute  requires,  if  accepted  and  affirmed  by  the 
party  for  whose  benefit  the  officer  takes  it,  was  sustained  and 
enforced;®  but  an  undertaking  which  was  more  onerous,  though 
taken  by  the  sheriff  without  intent  to  exceed  the  law,  was  void.''^ 

Even  under  such  a  statute,  however,  the  parties  may  agree  upon 
a  bond  or  undertaking  more  onerous  in  terms  than  is  provided  for 
by  law ;  and  if  such  an  arrangement  is  substantially  an  agreement 
between  the  parties,  it  may  be  sustained,  irrespective  of  the  fact 
that  the  officer  was  an  intermediary  in  effecting  the  arrangement.* 

5.  One  instead  of  several.] —  It  is  not  good  practice  to  embody 
several  undertakings  in  one  instrument  unless  expressly  author- 
ized by  statute. 

But  a  single  undertaking  for  several  purposes  is  not  invalid 
if  accepted,  and  may  be  construed  and  enforced  distributively ; 
and  hence  for  sufficient  reasons  of  convenience  is  permissible.® 

6.  Voluntary  undertaking.] — In  a  case  where  an  undertak- 
ing could  not  be  absolutely  exacted,  it  may  be  given  by  consent 

3  In  Lyman  v.  Brucker,  26  Misc.  594,  56  N.  Y.  Supp.  767,  the  court  refused 
to  consider  an  objection  by  sureties  that  the  bond  was  broader  than  the  terms 
of  the  statute  required. 

4  2  N.  Y.  Kev.  Stat.  286,  §  59;  repealed,  L.  1892,  chap.  686;  Benedict  v. 
Bray,  2  Cal.  251,  56  Am.  Dec.  333. 

5  Original  of  many  American  statutes.    23  Hen.  VII.,  chap.  8. 
6 Cook  V.  Freudenthal,  80  N.  Y.  202,  207   {dictum). 

7  Cook  V.  Freudenthal,  80  N.  Y.  202  (undertaking  on  arrest);  Lester  v. 
Worden,  8  App.  Div.  216,  40  N.  Y.  Supp.  436  (affiliation  bond). 

8  Toles  V.  Adee,  84  N.  Y.  223. 

9  This  is  the  practice  and  in  accordance  with  the  result  of  the  authorities. 
See  Sharon  i:  Sharon  (Cal.),  9  Pac.  Rep.  187,  qualifying  People  v.  Center, 
61  CaL  191;  Corcoran  v.  Besmond,    (Cal.  1886),  11  Pac.  Rep.  815. 

In  Eureka  Steam  Heating  Co.  v.  Sloteman  (Wis.  1886),  30  N.  W.  Rep. 
241,  244,  it  was  held  that  under  a  statute  authorizing  several,  orders  to  be 
appealed  from  by  one  appeal,  with  one  undertaking,  if  the  judge  or  court 
fixes  the  amount  of  the  undertaking  without  qualification,  he  cannot  after- 
wards strike  out  one  of  the  orders  from  the  appeal,  on  the  ground  that  the 
amount  was  fixed,  only  with  reference  to  the  others.  If  misled  he  should 
modify  or  amend  the  order  fixing  the  amount. 
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as  a  condition  of  the  concession  by  the  party,  or  the  awarding  by 
the  court,  of  something  to  which  the  one  giving  it  is  not  entitled 
as  of  right. ^* 

7.  Interchangeableness  of  terms.] — If  a  bond  has  been  given 
when  the  form  should  have  been  that  of  an  undertaking,^^  or  an 
undertaking  when  a  bond  should  have  been  given,^  the  deviation 
does  not  exonerate  an  obligor  if  the  object  of  the  security  was 
obtained,  and  the  requirement  of  the  statute  is  deemed  satisfied.^' 

8.  Ancillary  character  of  the  obligation.'] — An  undertaking, 
the  object  of  vphich  is  to  secure  the  payment  of  a  suitor's  claim,  if 
established,  is  an  incident  to  the  judgment  subsequently  recov- 
ered, and  passes  by  an  assignment,  and  is  bound  by  an  attachment 
which  binds  the  judgment.''* 

It  is,  however,  an  additional  security,  and  although  it  falls  with 
a  successful  impeachment  of  the  validity  of  the  judgment,  or 
with  jpayment  or  other  substantial  satisfaction  of  the  judgment, 
it  does  not,  if  the  event  expressed  as.  the  condition  occurs,  fall 
with  the  discharge  of  the  judgment-debtor  in  bankruptcy  or  in- 
solvency.-'^ 

10  Candee  v.  Wilcox,  26  Hun,  666  (undertaking  given  as  condition  of  being 
allowed  to  retain  an  injunction). 

Eder  v.  Gildersleeve,  85  Hun,  411,  32  N.  Y.  Supp.  1056;  aff'd,  155  N.  Y. 
672   (as  condition  of  denial  of  proceedings  to  punish  for  a  contempt). 

Whether  the  order  be  actually  entered  by  the  party  favored  is  iniinateriaJ. 
Eder  v.  Gildersleeve,  supra. 

11  Schoregge  v.  Gordon,  29  Mrrm.  367  (approving  Clark  r.  Eandall,  9  Wis. 
135);  Canfield  v.  Bates,  13  Gal.  606  (instrument  purporting  to  be  a  bond 
on  appeal  containing  words  of  obligation  and  having  a  scroll  opposite  the 
name  of  one  of  the  two  signers,  who  contemporaneously  verified  the  instru- 
ment as  their  bond  —  held  the  bond  of  both  and  a  substantial  compliance 
with  the  statute  requiring  a  written  undertaking.  The  court  say :  "  Talciiig 
all  our  statutes  together  their  obvious  design  was  to  put  an  undertaking  on 
the  same  footing  as  a  bond  " ) . 

Martin  v.  Bolenbaugh,  13  Gin.  Wkly.  L.  Bui.  217.  (Bond  taken  by  public 
officer,  instead  of  undertaking,  binds  surety  if  not  against  law,  and  if  it 
accomplished  the  purpose.) 

12  Dodge  V.  St.  John,  96  N.  Y.  260   (bond  given  without  a  penal  clause). 
Fawkner  v.   Baden,   89   Ind.   587    (an  undertaking  in   replevin,   in  lieu  i»f 

penal  bond,  as  required.     The  court  held  it  error  to  dismiss  the  action  for 
this  mistake).     "The  undertaking  being  ample  security  is  a  substantial  com- 
pliance with  the  law."     Judgment  reversed. 
s.  p..  Bugle  V.  Myers,  59  Ind.  73. 

13  N.  Y.  Stat.  Constr.  Law,  §   16. 

l4Wehle  V.  Spellman,  75  N.  Y.  585  (in  this  case  an  undertaking  on  .appeal). 
15  Wilson  V.  Field,  27  Hun,  46 ;   s.  p.,  Prusin  v.  Brown,  45  Hun,  80,  9  St. 
Rep.  629. 
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9.  Title.] — The  practice  is  to  entitle  an  undertaking  in  the 
cause  in  which  it  is  given,  in  the  same  manner  as  an  aiBdavit  or 
notice,  and  for  purpose  of  identification  with  the  cause. 

The  validity  of  the  instrument  is  not  affected  by  the  lack  of 
title,  if  the  body  of  it  affords  a  suificient  identification.^® 

10.  Recitals.] —  The  object  of  the  recitals  in  an  undertaking, 
as  in  a  bond,  is  to  express  the  precise  intent  of  the  parties,"  and 
show  the  consideration  upon  Avhich  it  is  made,  and  no  other  state- 
ment of  consideration  is  necessary.^®  The  recitals  should,  there- 
fore, be  carefully  drawn. 

The  advantage  of  well  drawn  recitals  is  that  on  the  one  hand 
they  may  serve  to  define  and  limit  the  liability  of  the  sureties, 
and  on  the  other  they  are  conclusive  on  the  sureties,  when,  it  is 
sought  to  enforce  the  undertaking  after  it  has  served  its  pur- 
pose.^® 

The  party  in  whose  favor  an  undertaking  is  given  is  entitled 
to  appropriate  recitals  for  this  purpose.^" 

11.  Mistake  in  recital.] — If  the  essential  part  of  the  iinder- 
taking,  as  required  by  the  Code,  is  present,  a  mistake  in  the  re- 
citals will  not  affect  its  validity.^^ 

16  In  Winship  v.  Clendenniiig,  24  Ind.  439,  omission  of  name  of  court  was 
held  not  to  vitiate;  and  see  Robertson  v.  Moorer,  25  Tex.  428. 

17  Page  29  of  this  volume.  That  the  undertaking  is  to  be  construed,  in 
view  of  the  statute  also,  see  Cook  v.  Freudenthal,  80  N.  Y.  202. 

18  Indeed,  without  such  recitals,  the  instrument  may  be  enforced  against 
the  sureties  on  extrinsic  evidence  of  those  facts.  Dore  v.  Covey,  13  Cal.  502; 
Prader  v.  Purkett,  13  id.  588. 

19  Pierce  v.  Whiting,  63  Cal.  538  (ownership  of  property,  recited  in  under- 
taking in  attachment ) .    . 

Wiseman  v.  Lynn,  39  Ind.  250.  (Value  of  property  recited  in  undertaking 
in  replevin.) 

Commissioners,  etc.,  v.  O'Eourk,  34  Hun,  349  (relation  of  husband  and  wife 
recited  in  undertaking  for  support  of  wife  by  husband). 

Christal  v.  Kelly,  88  N.  Y.  285  (recital  sufficient  proof  of  due  issue  of 
attachment ) . 

Harriman  v.  Eockaway  Beach  Pier  Co.,  8  Fed.  Rep.  94  (estoppel  as  to 
jurisdiction  of  attachment,  by  recital  in  stipulation  for  release). 

20Dinkel  v.  Wehle,  13  Abb.  N.  C.  478  (describing  judgment  by  wrong  date, 
held  to  be  fatal  to  the  intended  stay,  and  to  entitle  the  party  to  disregard  it). 

So  where  on  two  appeals  the  undertaking  only  referred  to  "  such  appeal," 
it  was  disregarded  by  the  court,  as  useless  for  either.  Eddy  v.  Van  Ness 
(Idaho,  1885),  6  Pac.  Rep.  115. 

21  Hyde  v.  Patterson,  1  Abb.  Pr.  248.  The  undertaking  here  was  dated 
the  12thj  and  recited  an  aflidavit  made  by  plaintiff;  the  only  affidavit  in 
the  suit  was  made  on  the  13th,  by  a  person  not  plaintiff.  Held,  that  the 
undertaking  was  good,  and  motion  to  vacate  proceedings  for  claim  and  de- 
livery of  personal  property,  denied. 
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« 

12,  Who  may  he  sureties.] —  In  New  York  the  general  rule 
is  that  the  surety  must  be  a  resident^^  of  the  State,  and  a  house- 
holder or  freeholder.^^    An  attorney  is  disqualified.^^" 

"  Householder  "  includes  one  who  rents,  as  well  as  one  who 
owns ;  and  is  held  not  to  require  a  dwelling-house.^* 

"  Freeholder  "  requires  the  present  seisin  or  possession  of  land 
by  virtue  of  an  estate  of  freehold.^^ 

Sureties  not  thus  qualified  may  be  rejected,  but  if  not  objected 
to  they  may  be  held  liable. 

The  same  person  may  be  surety  on  several  undertakings,  though 
given  in  the  same  cause  at  the  same  time,  the  ques-tion  being  one 
of  sufficiency  of  his  justification  only.^® 

A  married  woman  is  not  absolutely  disqualified  by  law,  but 
her  undertaking,  if  accepted  in  the  discretion  of  the  court,  must 


Paul  V.  Cragnas  (Nev.  1900),  59  Pac.  857,  47  L.  R.  A.  540.  (Clerical 
mistake  in  referring  to  order  by  wrong  date,  where  order  was  otherwise 
identified. ) 

Swain  v.  Graves,  8  Cal.  549  (misuse  of  "plaintiff"  for  "defendant"  dis- 
regarded, in  action  on  injunction). 

Fuller  v.  Wright,  59  Ind.  333  (naming  wrong  court,  disregarded  in  action 
on  undertaking ) . 

Stillings  V.  Porter,  22  Kans.  17  (omission  to  mention  appellate  court, 
disregarded  in  action  on  undertaking). 

22  In  Smith  v.  Chicago  &  N.  W.  R.  R.  Co.,  19  Wis.  89,  this  requirement  in 
the  statute  as  to  arrest,  was  extended  by  the  court  by  analogy,  to  appeals. 

23  N.  Y.  Code  Civ.  Pro.,  §§  812,  579. 
23a  See  ante,  p.  26. 

24  It  has  been  held  to  include  one  who  rents  and  occupies  within  the  State, 
an  oifice  for  business  purposes.  Somerset,  etc.,  Sav.  Bank  v.  Huyck,  33  How. 
Pr.  323.     So  of  the  tenant  of  a  mill.     Delamater  v.  Byrne,  59  How.  Pr.  71. 

And  under  the  exemption  laws,  which  however  may  bear  a,  different  con- 
struction, ceasing  to  keep  house,  and  storing  one's  goods,  is  not  necessarily  a 
cessation  of  housekeeping.     Griffin  v.  Sutherland,  it  Barb.  456. 

Edward  Livingston's  definition  is,  "  one  who  ocdupies  a  house,  or  part  oi 
one,  in  which  he  habitually  dwells,"  to  which  he  adds  the  following  corollaries. 

I.  It  is  not  necessary  that  the  dwelling  place  should  either  be  owned  or 
hired;  an  occupant  at  sufferance,  or  in  his  own  wrong,  comes  within  the 
definition. 

II.  By  employing  the  word  "  dwells,''  in  the  definition,  it  is  intended  to 
exclude  a  sojourner  or  guest.  The  occupant  must  be  provided  for  at  his  own 
table,  not  board  at  that  of  another. 

III.  The  dwelling  must  be  so  habitual  as  to  show  an  intent  of  continuance. 
The  quality  of  householder  cannot  be  assumed  merely  for  the  purpose  of 
using  it  in  order  to  do  some  act  for  the  performance  of  which  that  character 
is  required  by  law,  with  the  intent  of  relinquishing  it  when  the  purpose  is 
attained.     2  Liv.  Works,  648. 

As  to  apartments,  etc.,  see  discussion  of  term  "  lodger,"  in  Chapman  v. 
Bank  of  Scotland,  45  L.  T.  R.  (N.  S.)  215;  Bradley  v.  Baylis,  46  L.  T.  E. 
(iST.   S.)    25.3. 

25  People  V.  Hynds,  30  N.  Y.  472 ;  People  ex  rel.  Shaw  v.  Scott,  8  Hun,  566. 
sSBonesteel  t\  Orvis,  20  Wis.  646. 
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be  so  drawn  as  to  charge  her  separate  estate,^''  unless  the  married 
woman's  act  in  force  has  dispensed  with  this  qualification  of  her 
contracting  power.^*    Husband  may  be  surety  on  wife's  bond.^" 

13.  Surety  companies.] —  Statutes  are  of  general  adoption  sanc- 
tioning the  convenient  resort  to  guaranty  or  surety  companies  for 
bonds  and  undertakings;  a  single  surety  company  sufiices,  al- 
though the  particular  statute  may  require  two  sureties.^" 

14.  Number  of  sureties.] — Where  the  statute  merely  requires 
"  sureties,"  execution  by  one.  surety  is  sufficient.^^  Where  it 
expressly  requires  more  than  one,  the  omission  to  give  the  re- 
quired number  is  amendable  by  leave  of  court. ^^  Where  two  or 
more  persons  execute  it,  the  undertaking  must  be  joint  and  sev- 
eral in  form.^* 

15.  Party.] —  Where  the  statute^*  requires  a  specified  num- 
ber of  sureties,  the  party  on  whose  behalf  the  security  is  given 
cannot  be  one  of  the  number.*^ 

16.  Execution  hy  party.] — A  general  requirement  that  a  party 
"  give  "  an  undertaking,  or  the  like,  is  not  construed  to  require 
him  to  unite  in  it.^® 

2T  Matter  of  Weldon,  2  Monthly  L.  Bui.  27. 

28  As  the  New  York  Aet  has  done.    L.  1884,  chap.  381. 

29  Estate  of  Grove,  13  N.  Y.  Civ.  Pro.  Rep.  267. 

30  N.  Y.  Code  Civ.  Pro.,  §  811,  as  amended  1886  and  1895;  Travis  v.  Travis, 
48  Hun,  343. 

31  N.  y.  Code  Civ.  Pro.,  §  811.  But  a  justice,  before  granting  a  provisional 
remedy,  may  require  two  sureties,  if  individuals,  and  such  is  the  practice  in 
the  county  of  New  York.  See  Goldmark  v.  Magnolia  Metal  Co.,  28  App.  Div. 
264,  51  N.  Y.  Supp.  68;  Delamater  v.  Byrne,  57  How.  Pr.  170. 

32  State  V.  Russell,  17  Neb.  201,  22  N.  W.  Rep.  455. 

As  to  the  mode  of  amending  see  p.  474,  paragraph  53   (below). 

33  Code  Civ.  Pro.,  §  812.  But  this  provision  is  for  the  benefit  of  the  obligee, 
and  may  be  waived  by  him.  Denike  v.  Denike,  61  App.  Div.  492,  70  N.  Y. 
Supp.  629. 

3fiAs  in  New  York,  in  the  case  of  undertakings  on  appeal  to  the  Court  of 
Appeals  (Code  Civ.  Pro.,  §  1334),  and  undertakings  for  a  stay  as  matter  of 
right  on  appeal  to  the  Appellate  Division  from  a  tinal  judgment  of  the  same 
court,  or  from  an  inferior  court.       {Id.  §  1355.) 

35Morss  V.  Hasbrouck,  10  Abb.  N.  C.  407  (rev'd,  15  Wkly.  Dig.  308,  on 
another  point),  and  Nichols  v.  McLean,  98  N.  Y.  458,  hold  that  approval  by 
the  judge  does  not  cure  the  objection. 

36  N.  Y.  Code  Civ.  Pro.,  §  811;  Leffiingwell  v.  Chave,  5  Bosw.  703,  10  Abb. 
Pr.  472,  19  How.  Pr.  54;  Drouelhat  v.  Rottner  (Greg.  1886),  11  Pac.  Rep. 
221  (so  held  under  statute  requiring  "the  undertaking  of  the  appellant  with 
one  or  more  sureties  " ) . 

Johnson  v.  Johnson,  31  Ohio  St.  131;  Tissot  v.  Darling,  9  Cal.  278;  Curtis- 
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Where  execution  by  the  party  is  required,  execution  by  duly 
authorized  agent/'  is  enough.®*  An  omission  of  execution  by  the 
party  may  be  supplied  by  amendment.®^ 

lY.  Qualifications  of  sureties.'] —  The  KTew  York  statute  re- 
quires that  an  affidavit  of  each  surety  accompany  the  undertaking, 
to  the  effect  that  he  is  a  freeholder*"  or  householder  within  the 
State,  as  the  case  may  be,  and  that  he  is  a  resident.*^ 

18.  Words  of  representation.] — The  necessity  of  words  of  rep- 
resentation in  a  bond*^  binding  heirs,  etc.,  is  a  relic  of  the  old  com- 
mon law,  not  applicable  to  undertakings. 

19.  Obligee.] — -Under  a  statute  requiring  an  undertaking  to 
pay  the  adverse  party,  the  person  intended  should  be  designated  as 
such  party ;  but  an  omission  to  do  so,  though  ground  for  refusing 
to  accept,  will  not  invalidate  it  if  it  be  accepted.*® 

Undertakings  being  less  formal  than  bonds,  and  not  under  seal, 
it  appears  to  be  agreed  that  an  undertaking  in  favor  of  several, 

V.  Richards,  9  Cal.  33   (under  statute  prescribing  execution  "on  the  part  of 
the  appellant  " ) . 

Walker  v.  Williams,  88  N.  C.  7   ("on  his  behalf"). 

For  other  authorities  see  p.  26  of  this  volume. 

ST  Unless  the  requirement  of  acknowledgment  be  held  to  preclude. 

38  Page  26  of  this  volume,  note  93. 

In  an  •  action  by  a  foreign  republic  an  undertaking  for  arrest  executed  by 
the  accredited  minister  of  plaintiff  in  his  official  name  is  sufficient.  Eepublic 
of  Mexico  V.  Arangoiz,  5  Duer,  634. 

39  Bellinger  v.  Gardner,  2  Abb.  Pr.  441,  12  How.  Pr.  381  (dictum,  as  to 
undertaking  of  arrest ) . 

s.  p.,  Langstaff  v.  Miles,  5  Mont.  554,  6  Pac.  Rep.  356  (undertaking  on 
attachment ) . . 

■lOIn  Auley  v.  Ostermann  (Wis.),  25  N.  W.  Rep.  658,  the  court  went  so 
far  as  to  exclude  the  bond  of  an  assignee  for  benefit  of  creditors  when  offered 
in  evidence,  in  an  action  against  a  sheriff  for  levying  on  assigned  assets, 
because  the  bond  omitted  to  state  that  a  surety  was  a  freeholder. 

41  N.  Y.   Code  Civ.  Pro.,  §  811. 

*2  Page  28  of  this  volume. 

43  Job  V.  Harlan,  13  Ohio  St.  485  ("adverse  party"  omitted);  Fitzgerald 
v.  Gray,  59  Ind.  254  (not  in  terms  payable  to  any  one)  ;  s.  P.,  Clerk's  Office 
V.  Huffsteller,  67  N.  C.  449. 

Where  the  statute  did  not  direct  to  whom  the  undertaking  should  be  exe- 
cuted, an  undertaking  to  the  People  was  held  sufficient  to  prevent  the  attach- 
ment granted  on  it  from  being  vacated.     Taaffe  v.  Rosenthal,  7  Cal.  514. 

s.  p.,  of  a,  bond  to  an  officer  of  the  court  instead  of  the  party.  Johnson  v. 
Weatherwax,  9  Kans.  75;  Titus  v.  Fairchild,  49  N.'Y.  Super.  Ct.  211. 

An  assignment  of  the  Judgment  secured  by  the  undertaking  passes  the  righ» 
of  artion  on  the  undertaking.  Burt  v.  Lustig,  42  N.  Y.  St.  Rep.  700,  aff'd, 
137  N.  Y.  538. 


COMMOlSr  FOKMS. XXV.     UNDERTAKINGS.  4-57 

without  words  of  severance,  will  enure  in  favor  of  either  of  them 
or  all,  according  to  the  injury  or  other  contingency  contemplated."* 

20.  The  obligation.] — The  promissory  words  of  the  undertak- 
ing should  be  distinctly  expressed  to  cover  all  that  the  adverse 
party  is  entitled  to.  Thus  under  the  present  practice,  which  for- 
bids that  a  judgment  on  appeal  should  repeat  the  original  recovery, 
and  confines  it  to  afiirmance,  adding  costs,  etc.,  an  undertaking  to 
pay  the  sum  which  may  be  recovered  or  "  directed  to  be  paid  by 
the  affirmance,"  will  not  be  accepted  as  satisfactory  security  for 
the  original  recovery.*^ 

The  same  principles  apply  in  respect  to  the  effect  of  departure 
from  the  statute  in  respect  to  any  of  the  promissory  words,  as  are 
stated  below,  in  respect  to  amount.*® 

21.  Amount.] — If  the  statute  requiring  an  undertaking  neither 
fixes  nor  authorizes  the  court  or  judge  to  fix  a  pecuniary  limit  to 
the  obligation,  an  undertaking  limited  by  a  sum  which  may  be  less 
than  the  indemnity  required,  is  insufficient  to  sustain  a  provisional 
remedy,*'^  or  a  stay,*®  founded  on  it.  .  This  insufficiency  is  amend- 
able.*^ But  the  sureties  are  nevertheless' liable  if  the  undertaking 
served  its  ptirpose.^" 

«LaIly  V.  Wise,  28  Cal.  539;  Alexander  v.  Jaeoby,  23  Ohio  St.  358;  Cun- 
ningham V.  White,  45  How.  Pr.  486. 

Compare,  as  to  bonds,  p.  28  of  this  volume. 

45Briggs  V.  Brown,  13  Abb.  N.  C.  481;  Hollister  v.  McNeill,  31  Hun,  629. 
See  also  Stedeker  v.  Bernard,  93  N.  Y.  589,  holding  a  party  not  estopped  by 
his  undertaking  to  pay,  from  appea.ling  further. 

46s.  r.,  Staples  V.  Gokey,  34  Hun,  289  (sureties  held  liable  to  pay  judg- 
ment on  affirmance,  though  the  undertaking  omitted  to  bind  them  also  as  to 
contingency  of  dismissal ) . 

By  N.  Y.  Code  Civ.  Pro.,  §  729,  "  a  bond  or  undertaking,  required  by  statute 
to  be  given  by  a  person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a 
proceeding,  is  sufficient,  if  it  conforms  substantially  to  the  form  therefor, 
prescribed  by  the  statute,  and  does  not  vary  therefrom  to  the  prejudice  of  the 
rights  of  the  party,  to  whom  or  for  whose  benefit  it  is  given." 

The  Code  prescribes  no  particular  form,  and  a  substantial  compliance  is 
sufficient.  Episcopal  Church  of  St.  Peter  V.  Varian,  28  Barb.  644;  .Wilson 
V.  Allen,  3  How.  Pr.  369 ;  s.  p.,  Conklin  v.  Dutcher,  5  id.  386 ;  s.  c,  less 
fully,  1  Code  Rep.   (N.  S.)   49. 

47Hisler  v.  Carr,  34  Cal.  641  (attachment);  Deardoff  v.  Ulmer,  34  Ind.- 
353  (replevin). 

iSExp.  Cottrell,  59  Cal.  418  (undertaking  for  double  one  instalment  in- 
stead of  for  double  the  entire  amount). 

Contra,  Gapen  v.  Stephenson,  18  Kans.  140,  holding  the  remedy  to  be  to 
move  to  compel  additional  security. 

*9Page  475,  paragraph  57,  and  note  79  thereto  {ielow). 

50  Palmer  v.  Vance,  13  Cal.  553. 
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If  a  statute  requiring  security  to  be  approved  by  the  court  or 
judge,  does  not  indicate  the  amount,  it  is  implied  that  the  court 
or  judge  shall  do  so.^^  And  where  the  statute  requires  the  court 
or  a  judge  to  fix  the  amount,  the  approval  by  the  court  or  judge 
of  an  undertaking  in  a  given  amount  is  a  sufficient  fixing  of  that 

sum.'^^ 

But  such  a  requirement  may  be  waived  by  the  parties'  consent 
dispensing  with  any  judicial  direction.^^  If  the  statute  fixes  the 
amount  either  directly  or  by  reference  to  the  action,  the  sum 
should  be  stated  in  the  undertaking,^*  and  an  undertaking  limited 
to -a  less  sum  is  insufficient  to  sustain  the  proceeding  founded  on  it. 

But  in  these  cases  also  the  sureties  are  liable  if  it  served  its 
purpose. 

An  undertaking  in  excess  of  a  sum  required  by  law  is  void  as  to 
the  excess,^"^  but  good  for  its  purpose.^'' 

22.  Construction  and  effect.'] — For  the  purpose  of  holding  sure- 
ties liable  after  the  object  of  an  undertaking  has  been  secured, 
these  instruments,  and  bonds  for  the  like  purposes,  are  liberally 
construed,  without  implying  special  restrictions  which  are  unex- 
pressed; and  are  regarded  as  contemplating  the  securing  of  each 
of  the  beneficiaries  against  default  on  the  part  of  any  one  or  more 
of  the  adverse  parties  who  are  within  the  general  designation  used, 
and  extending  to  litigation  on  appeal  in  another  court,  as  well  as 
the  first  result  below. 

Thus  an  undertaking  to  pay  "  all  costs  which  may  be  recovered 
in  this  action,"  covers  costs  on  appeal.^^ 

So  an  undertaking  to  pay  "  in  case  the  court  so  directs,  accord- 
ing to  any  order  that  may  be  made  herein,"  or,  "  as  the  court  may 
direct  by  order  in  this  action,"  becomes  operative  when  the  action 
is  terminated  by  a  final  judgment  requiring  payment.     It  is  not 

Bl  Goldsmith  r.  Gilliland,  23  Fed.  Eep.  645. 

52  Dunseith  v.  Linke,  10  Daly,  363. 

53  Johnson  v.  Noonan,  16  Wise.  687,  722. 
54Harjis  v.  Bennett,  3  Code  Rep.  23. 

Omission  of  the  word  "  thousand  "  held  not  to  vitiate.     Frankel  v.  Stern, 
44  Cal.   168. 
- '55  Trueblood  v.  Knox,  73  Ind.  310;   Carver  v.  Carver,  77  id.  498;  Dore  v. 
Covey,  13  Cal.  .502.' 

56  Post  V.  Doremus,  60  N.  Y.  371. 

57  N.  C.  Gold  Co.  V.  N.  C.  Ore  Co.,  79  N.  C.  48  (undertaking  without  limit). 
Zoller  V.  McDonald,  23  Cal.  136. 

Unless  obnoxious  to  the  rule  as  to  obligations  colore  officii.  See  Commis- 
sioners of  Charities  v.  Hammill,  33  Hun,  348. 

58  Hendricks  r.  Carson,  97  Ind.  245   (so  holding  in  action  against  sureties). 
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restricted  to  the  first  judgment,  nor  merged  thereby ;  nor  by  a  judg- 
ment dismissing  the  complaint,  if  followed  by  a  reversal  and  final 
judgment  for  payment. ^^ 

So  an  undertaking  to  pay  a  judgment  in  favor  of  two,  if  it, 
"  or  any  part  thereof,  be  affirmed,"  binds  the  sureties,  if  the  judg- 
ment be  affirmed  as  to  one  appellant,  but  reversed  as  to  the  other.^" 

So  of  an  undertaking  reciting  an  action  against  two  and  engag- 
ing for  the  payment  by  one  of  any  judgment  plaintiff  shall  re- 
cover therein,  without  restriction  as  to  whether  the  judgment  must 
be  against  both,  or  which  binds  the  sureties  for  payment  of  any 
judgment  recovered  against  either,®^  or  both  together,  or  against 
^ach  severally  on  default  by  one  and  litigation  by  the  other. ^^  And 
even  if  the  principal  in  the  obligation  defeats  recovery,  as  against 
himself,  the  obligation  stands  as  security  for  a  recovery  by  default 
against  the  co-defendant.®* 

An  action  on  an  undertaking  is  an  action  on  a  contract  so  as  to 
permit  the  interposition  of  counterclaims.®* 

Sureties  upon  an  undertaking  given  on  a  further  appeal  (to  the 
Court  of  Appeals)  succeed  to  no  right  against  the  sureties  on  the 
undertaking  on  the  first  appeal  (to  the  Appellate  Division),  al- 
though the  former  pay  the  judgment  and  take  an  assignment.®^ 

23.  Signature.] — Partners  should  sign  in  their  individual 
names,  not  the  firm  name.®®  Agents  or  attorneys  should  sign  their 
principals'  names,  adding  their  own,  as  A.  B.,  by  C.  T).^ 

Defects  in  signature  are  amendable.®* 

5»Clute  V.  Knies,  102  N.  Y.  377,  7  N.  E.  Rep.  181,  5  East.  Rep.  671; 
Caponigri  v.  Cooper,  70  App.  Div.  124,  74  N.  Y.  Supp.  1116. 

soSeaeord  v.  Morgan,  4  Abb.  Pr.  (N.  8.)  249;  s.  c,  3  Keyes,  636;  35  How. 
Pr.  487;  affg,  17  How.  Pr.  394. 

M  Poole  V.  Dyer,  123  Mass.  363  (bond).  Otherwise  where  a  new  party  was 
brought  in.     Id.,  and  eases  cited. 

82  Campbell  v.  Brown,   121  Mass.  516    (bond). 

63  Id.  Compare,  to  the  contrary,  Secrest  v.  Barbee,  17  Ohio  St.  425,  holding 
that  wljere  an  undertaking  is  given  to  obtain  a  second  trial  by  liie  only  party 
entitled  to  such  second  trial,  which  in  its  terms  purports  to  bind  the  makers 
to  perform  the  judgment  which  may  be  rendered  against  all  the  defendants, 
consequent  upon  such  second  trial,  its  legal  effect  is  to  render  the  makers 
liable  only  for  such  judgment  as  may  be  rendered  against  the  party  takinj; 
the  second  trial;  and  if  such  trial  results  in  his  favor,  no  liability  arises  on 
the  undertaking. 

6*Delaney  v.  Miller,  78  Hun,  18,  28  N.  Y.  Supp.  1159. 

esWronkow  v.  Ooakley,  133  N.  Y.  505,  28  Abb.  N.  C.  409,  45  St.  Rep.  882. 

66  But  signature  in  the  firm  name  is  binding  against  a  partner  who  directed 
the  delivery  of  the  undertaking  so  signed.     Cockroft  v.  Claflin,  64  Barb.  464. 

67  Sav.  R.  R.  Co.  V.  Clark,  23  Pla.  308. 

68  Page  473,  paragraph  51,  and  note  60  thereto. 
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24.  Rules  common  to  undertakings  and  bonds.] — Undertakings 
are  subject  to  the  rules  stated  in  the  article  on  Boiros,  as  to  the 
power  of  the  court  to  require  one  to  be  given  as  the  condition  of 
granting  a  discretionary  order  or  judgment  f^  the  duty  to  reject  a 
practicing  attorney  or  counsel  when  offered  as  a  surety™  in  a  court 
of  record,  at  least  if  the  fact  be  admitted  or  shown  by  affidavit;  '''^ 
the  necessity  and  effect  of  words  of  joint  and  several  obligation;  '^^ 
the  giving  of  oral  authority  to  fill  blanks  after  execution ;  ^*  and 
the  precaution  to  be  taken  by  one  who  does  not  intend  to  be  bound 
unless  others  sign.^* 

25.  Acknowledgment.'] — The  signers  must  prove  or  acknowl-. 
edge  the  undertaking  in  the  mode  required  for  a  deed  of  lands. ^® 

An  acknowledgment  taken  before  the  attorney  in  the  cause, 
after  he  is  retained  as  such,  is  ineffective.'^® 

II.     EX  PARTE  JUSTIFICATION. 

26.  Modes  of  justification.] — In  different  jurisdictions  differ- 
ent modes  prevail.  In  some,  simple  approval  of  the  judge  or  clerk, 
upon  his  personal  knowledge,  or  such  inquiry  as  he  may  see  fit  to 
make,  is  enough.  The  practice  below  stated  (paragraph  40  et  seq.) 
is  the  strict  system  prescribed  in  2^ew  York,  consisting  of  a  gen- 
eral affidavit  of  the  sureties  to  their  qualifications,  before  the  un- 
dertaking is  given  followed  by  a  formal  approval  by  the  judge; 
then  notice  of  exception  if  they  are  not  acceptable  to  the  adversary 
and  followed  by  examination  under  oath,  and  decision  of  the  court 
or  judge  based  on  the  facts  disclosed  by  the  examination.  The 
rules  stated  here,  however,  mil  afford  incidentally  a  guide  to  those 
which  control  in  any  of  the  simpler  or  laxer  methods  where  strict 
precautions  are  not  deemed  necessary. 

eopage  25  of  this  volume.  Prader  v.  Purkett,  13  Cal.  588  (undertaking 
on  issue  of  a  restraining  order ) . 

70  Page  26  of  this  volume.     Gilbank  v.  Stephenson,  30  Wis.  155. 

71  In  Cothren  v.  Connaughton,  24  Wis.  134,  the  court,  when  the  objection 
was  made  as  ground  for  dismissing  an  appeal,  refused  to  take  judicial  notice 
of  the  fact  that  he  was  an  attorney. 

72  Page  27  of  this  volume. 

73  Page  32  of  this  volume',  and  see  Herig  v.  Nougaret,  7  Ohio  St.  480 ;  Gaylor 
V.  Hunt,  23  Ohio  St.  255. 

74  Page  32  of  this  volume,  and  see  Grimwood  v.  Wilson,  66  How.  Pr.  283; 
Hessell  v.  Johnson  (Mich.  1886),  30  N.  W.  Rep.  209;  Johnson  v.  Leathcrwax, 
9  Kans.  75. 

75  N.  Y.  Code  Civ.  Pro.,  §  810;  N.  Y.  Gen.  Rule  No.  5. 

76  Bliss  V.  Molter,  8  Abb.  N.  C.  241,  58  How.  Pr.  112. 


COMMON  FOEMS. XXV.     UNDTSETAKINGS.  461 

27.  —  combining  sureties  in  lesser  sums.] — Where  the  penalty 
of  the  bond,  or  twice  the  sum  in  the  undertaking  is  $5,000  or  up- 
wards, the  ISTew  York  statute  gives  the  court  or  judge  a  discretion 
10  allow  the  sum  in  which  a  surety  is  required  to  justify,  to  be 
made  up  by  the  justification  of  two  or  more  sureties,  each  in  a 
smaller  sum.  But  in  that  case  a  surety  cannot  justify  in  a  sum 
less  than  $5,000,  that  is,  must  show  that  he  is  worth  at  least 
$10,000 ;  and  where  two  or  more  sureties  are  required  by  law  to 
justify,  the  same  person  cannot  so  contribute  to  make  up  the  sum 
for  more  than  one  of  them.'*^ 

28.  Surety's  affidavit  of  sufficiency.] — A  bond  or  undertaking, 
except  in  a  case  where  it  is  otherwise  expressly  prescribed  by  law, 
"  must  be  accompanied  with  the  affidavit  of  each  surety  (or,  if 
executed  by  a  party  without  a  surety,  then  the  affidavit  of  the 
party)  subjoined  thereto,  to  the  effect,  that  he  is  a  resident  of,  and 
a  householder  or  a  -freeholder  within,  the  State,  and  is  worth  the 
penalty  of  the  bond,  or  twice  the  sum  specified  in  the  undertaking, 
over  all  the  debts  and  liabilities  which  he  owes  or  has  incurred,  and 
exclusive  of  property  exempt  by  law  from  levy  and  sale  binder  an 
execution."  ''^ 


T7N.  Y.  Code  Civ.  Pro.,  §  813. 

See  Trask  v.  Annett,  1  Dem.  171;  Matter  of  Thompson,  19  N.  Y.  St.  Rep.  900. 

Where  two  sureties  are  required,  imless  each  of  them  justifies  in  the  full 
penalty,  the  penalty  must  be  twice  made  up,  i.  e.,  by  one  who  is  sufficient  by 
himself  and  two  or  more  others,  who  united  are  sufficient,  or  by  two  distinct 
sets  of  persons,  each  being  worth  in  combination  the  full  penalty.  Est.  of 
'Burdett,  5  Monthly  L.  Bui.  32. 

T8  N.  Y.  Code  Civ.  Pro.,  §  812. 

Sureties  on  an  appeal  to  the  Appellate  Division  must  justify  in  double  the 
amount  of  the  judgment  and  costs. 

(Hoppock  V.  Cottrell,  13  How.  Pr.  461,  denying  motion  to  enter  judgment 
"  secured  upon  appeal." ) 

The  sureties  to  an  undertaking  on  appeal  need  not  justify  in  precisely 
double  the  amount  of  the  bond,  but  the  amount  may  be  greater.  Hill  v.  Burke, 
62  N.  Y.  111.  (The  affidavit  here  stated  that  each  surety  was  worth  more 
than  double  the  amount  of  the  judgment  appealed  from.  This  is  no  defense  to 
an  action  on  the  undertaking.) 

'  A  justification  by  a  surety  that  he  holds  property  worth  double  the  amount 
of  the  undertaking,  but  merely  as  security  in  case  he  be  called  upon  to  pay 
the  undertaking,  is  insuflScient.  Pfeiffer  v.  Campbell,  N.  Y.  Daily  Reg.,  June 
7,  1886. 

Afiidavit  of  sufficiency  of  bail  on  arrest  is  dispensed  with  by  K  Y.  Code 
Civ.  Pro.,  §  576,  but  the  sheriff  may  require  examination  by  the  officer  taking 
acknowledgment.  Id.  So  of  bail  on  attachment  for  contempt.  N.  Y.  Code 
Civ.  Pro.,  §  2277.  As  to  bail  in  the  City  Court  of  New  York,  there  are  special 
provisions  in  marine  causes.    Id.,  §  3180. 
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The  omission  of  the  allegation  of  being  worth  twice  the  amount, 
etc.,  is  fatal;  ^^  but  the  omission  may  be  allowed  to  be  cured  by 
amendment.^'' 

It  is  not  necessary  for  the  affidavit  to  allege  that  the  affiant  is 
not  an  attorney  or  officer  incapacitated  from  being  surety.*^ 

The  affidavits  of  the  sureties  must  be  subjoined  to  and  filed  at 
the  same  time  as  the  undertaking.^^  An  affidavit  of  another  per- 
son, as  to  the  pecuniary  reputation  of  the  surety,  is  not  to  be  ac- 
cepted in  lieu  of  the  affidavit  of  the  surety.*^ 

29  Necessity  for  approval.^ — The  general  rule  is  that  the  bond 
or  undertaking  '  must  be  approved  by  the  court,  before  which  the 
proceeding  is  taken,  or  a  judge  thereof,  or  the  judge  before  whom 
the  proceeding  is  taken.** 

There  are  exceptions  to  the  statute  in  the  case  of  the  undertak- 
ings of  bail,*^  and  undertakings  of  claim  and  delivery,^®  which  are 
to  be  approved  by  the  sheriff,  and  undertakings  on  appeal  to  the 
Court  of  Appeals  and  the  Appellate  Division  which  do  not  require 
approval  unless  the  sureties  are  excepted  to.*^ 

30.  —  by  clerk.] — A  statute  requiring  a  bond  or  undertaking 
to  be  approved  by  the  clerk  has  been  deemed  to  impose  only  the 
ministerial  or  clerical  duty*^  of  seeing  that  the  instrument  is  fair 
and  complete  in  form ;  though  it  would  be  otherwise  of  a  require- 
ment to  give  security  approved  by  the  clerk,^®  because  this  refers 
to  the  substance  of  the  protection  to  be  given. 

T9Lytle  V.  Lytle,  90  N.  C.  647. 

80  People  ex  rel.  Boylston  v.  Tarbell,  17  How.  Pr.  120. 

81  Holcombe  v.  Teal,  4  Oreg.  352. 

82  N.  Y.  Code  Civ.  Pro.,  §  812;  Van  Wezel  v.  Van  Wezel,  3  Paige,  38;  Alber- 
son  V.  Mahaffey,  6  Oreg.  412. 

8*Morphew  v.  Tatem,  89  N".  C.  183;  Harshaw  v.  McDowell,  Id.,  181. 

84  N.  Y.  Code  Civ.  Pro.,  §  812. 

85  N.  Y.  Code  Civ.  Pro.,  §  576. 

86  N.  Y.  Code  Civ.  Pro.,  §  1699,  applied  in  Behr  v.  Hall,  2  Monthly  L.  Bui.  6. 

87  N.  Y.  Code  Civ.  Pro.,  §§  1335,  1351. 

88  Daniels  v.  Miller,  8  Colo.  542,  9  Pac.  Rep.  18. 

Where  the  parties  had  fulfilled  their  duty,  the  failure  of  an  officer  to  require 
justification  was  held  not  to  invalidate  the  undertaking,  in  St.  Louis,  etc., 
il.  R.  Co.  V.  Wilder,  17  Kans.  239. 

Where  an  undertaking  was  approved  by  clerk  of  commissioners,  when  it 
should  have  been  by  the  county  clerk,  a  new  undertaking  was  allowed  to  be 
filed,  in  St.  Joseph,  etc.,  E.  R.  Co.  v.  Orr,  8  Kans.  419.  i 

89  McLaren  v.  Charrier,  5  Paige,  530. 

N.  Y.  Gen.  Rule  No.  5  provides  that  "  whenever  a  justice  or  other  officer 
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31.  —  hy  court  or  judge  ex  parte.] — A  statute  or  rule  of  court 
requiring  approval  of  a  bond  or  undertaking  by  a  court  of  record, 
or  a  judge  of  such  a  court,****  imposes  a  judicial  duty.  The  court  or 
judge  is  not  a  mere  clerk  of  the  files.  Such  a  statute  is  to  be  un- 
derstood as  meaning  that  the  party  must  obtain  judicial  approval 
before  he  acts  on  the  fact  of  having  given  security.  The  duty  of 
the  court  or  judge  depends  on  the  same  principles  as  where  other 
applications  are  made  on  written  proofs,  or  on  production  of  a  wit- 
ness, as  the  case  may  be.  Adequate  evidence  makes  it  the  duty  of 
the  court  to  act ;  but  what  appears  on  the  face  of  the  papers  is  not 
conclusive;  the  testimony  or  the  witness  may  be  scanned,  and  the 
duty  of  approval  depends  on  conviction  of  the  sufficiency  of  the 
offered  evidence. 

But  he  must  here,  as  in  every  other  case,  act  on  the  vevidence  be- 
fore him,  and  not  on  personal  knowledge  of  facts  of  which  he  can- 
not take  judicial  notice,  nor  on  private  reasons.^^ 

Under  such  a  statute  or  rule  of  court,  approval  is  essential,^^ 
unless  it  be  waived,  which  may  be  done  by  an  agreement  to  accept 


approves  of  the  security  to  be  given  in  any  case,  or  reports  upon  its  sufB- 
cienoy,  it  shall  be  his  duty  to  require  personal  sureties  to  justify,  or,  if  the 
security  offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of  the 
value  of  such  real  estate." 

sounder  Code  Crim.  Pro.,  §  851,  which  requires  an  undertaking  on  appeal 
to  be  approved  by  the  magistrate,  the  Court  of  Sessions  have  not  power  to 
accept  a  new  undertaking  in  place  of  a  defective  one.  Ramsey  v.  Childs,  34 
Hun,  329. 

91  O'Connor  v,  Moschowitz,  48  How.  Pr.  451  (holding  it  error  for  a  city  dis- 
trict court  judge  to  reject  a  surety  who  had  duly  justified,  because  of  a  private 
opinion  that  he  was  unfit) . 

92  Beach  v.  Southworth,  6  Barb.  173,  1  Code  Rep.  99. 

Jacoby  v.  Drew,  11  Minn.  408,  holding  even  that  an  action  would  not  lie 
upon  the  undertaking  because  not  having  been  approved,  the  attachment  issued 
on  it  did  not  give  jurisdiction.  But  this  goes  too  far.  The  objection  does  not 
avail  the  sureties,  if  the  process  for  which  the  undertaking  was  signed  was 
issued  upon  the  faith  of  it.    Bennett  v.  Mulry,  6  Misc.  304,  26  N.  Y.  Supp.  790. 

The  act  of  the  judge  or  court  in  administering  the  oath,  held  not  approval, 
in  Gross  v.  Bouton,  9  Daly,  25.  Issuing  process  on  the  undertaking,  held 
equivalent  to  approval,  in  Levi  v.  Darling,  28  Ind.  497. 

Statement  in  a  case  on  appeal,  that  a  bond  had  been  filed  and  approved, 
was  held  a  waiver  of  the  right  to  object  to  the  sureties,  in  Hancock  v.  Brani- 
lett,  85  N.  C.  393. 

Where  the  record  was  that  the  bond  was  neither  approved  nor  disapproved, 
it  was  inferred  that  the  sureties  were  sufficient,  but  that  the  court  expressed  no 
opinion,  and  that  the  statute  was  satisfied  sufficiently  to  give  jurisdiction. 
Rawson  v.  Dofner  (Mass.  1886),  3  New  Engl.  Rep.  195. 

Approval  was  implied  on  silent  record,  in  Silver  v.  Ladd,  6  Wall.  440. 
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without  justification.^^     An  omission  to  obtain  approval  may  be 
allowed  to  be  supplied  by  amendment.'^* 

The  presumptions  are  all  in  support  of  the  propriety  of  the  act 
of  a  judge  who  has  approved  such  a  security.^^ 

32.  —  not  to  he  delegated.'] —  This  judicial  function  cannot  be 
delegated  to  the  clerk  as  such;®®  but  the  court ^"^  as  distinguished 
from  a  judge  out  of  court,  has  power  to  refer  the  question  to  a 
referee  (and  the  clerk  may  act  as  referee  when  not  precluded  by 
law««). 

33.  Certificate  of  approval.] —  The  certificate  of  approval  must 
be  indorsed  upon  the  bond  or  undertaking. ®®  It  is  usually  indorsed 
by  the  judge  presiding.  But  unless  his  signature  is  expressly  re- 
quired (as  in  New  York)  an  approval  by  the  court  is  sufficiently 
shown  prima  facie  by  a  statement  of  approval,  indorsed  or  under- 
written by  the  clerk  in  open  court,  because  the  direction  of  the 
court  may  be  presumed.-' 

The  certificate  of  approval  need  not  recite  the  qualifications  it 
they  appear  in  the  affidavit.^  If  they  do  not,  it  ought  not  to  be 
granted. 

93  Gopsill  V.  Decker,  4  Hun,  625,  67  Barb.  211. 

Under  a  st&,tute  providing  that  security  might  he  waived  bywritten  consent, 
held,  that  the  appellee's  counsel's  signature  of  the  case  settled  for  appeal,  did 
not  waive  lack  of  justification  in  the  undertaking  given  on  the  part  of  the 
appellant.     McMillan  v.  Nye,  90  N.  C.  11. 

94  Beach  v.  Southworth,  6  Barb.  173,  1  Code  Eep.  99.  Augrich  v.  McOwen, 
4  Slonthly  L.  Bui.  66  (allowing  amendment,  to  defeat  motion  to  vacate  in- 
junction) ;  and  see  paragraph  51,  p.  473   {ielow) . 

95  Jerome  v.  MeCarter,  21  Wall.  17. 

86  So  held  under  U.  S.  R.  S.,  §  1000,  requiring  a  judge  or  justice  signing  a 
citation  on  a  writ  of  error,  to  "  take  good  and  sufficient  security."  O'Reilly  v. 
Edrington,  96  U.  S.  724 ;  National  Bank  v.  Omaha,  Id.,  737 ;  U.  S.  v.  Hodge, 
3  How.  (U.  S.)  534;  Villabolos  v.  U.  S.,  6  id.  81;  Chafifee  v.  Hayward,  .20  id. 
208. 

97  N.  Y.  Code  Civ.  Pro.,  §  827  and  §  1015,  last  clause. 

98  As  in  case  of  clerks,  deputies,  and  assistants  in  courts  of  record  in  New 
York  and  Kings  counties.     Id.,  §  90. 

9^  N.  Y.  Code  Civ.  Pro.,  §  812. 

An  indorsement  of  approval  on  the  outer  one  of  several  undertakings,  fas- 
tened together,  held  (in  an  action  on  the  undertakings),  presumptively  ap- 
plicable to  all.     Hooker  v.  Townsend,  1  How.  Pr.  (N.  S.)  107. 

Where  the  law  does  not  require  approval  or  allowance  to  be  indorsed  upon 
the  instrument,  or  otherwise,  in  any  particular  form,  a  recital  in  the  order 
granted  thereon,  that  the  bond  has  been  approved,  is  enough,  and  the  court 
may,  if  desired,  allow  an  indorsement  of  approval  to  be  made  nunc  pro  tunc. 
Anderson  v.  Kanawha  Coal  Co.,  12  W.  Va.  526. 

1  U.  S.  V.  Evans,  1  Crim.  L.  Mag.  600,  604;  s.  c,  12  Chie.  Leg.  N.  271. 

2  Coithe  V.  Crane,  1  Barb.  Ch.  21. 

Omission  to  indorse  does  not  necessarilv  discharge  the  sureties.  State  V. 
Hays,  2  Oreg.  314;  Griffin  v.  Wallace,  66  Ind.  410. 
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34.  Vacating  the  approval.] — The  court  has  power  to  vacate 
ita  approval  when  it  is  found  to  have  been  obtained  by  fraud  upon 
the  court/  and  may  even  refuse  to  accept  a  new  security.* 

III.     FILING  AND  SERVING. 

35.  Filing.  ] —  It  seems  to  be  a  sound  general  principle  that  an 
undertaking  or  bond  given  as  a  condition  of  taking  any  legal  pro- 
ceeding, should  be  filed  with  the  clerk  of  the  court  requiring  it, 
unless  otherwise  directed.^  In  drawing  an  order  for  the  giving  of 
a  bond,  it  may  be  better  to  prescribe  the  filing,  if  this  is  intended. 
Filing,  if  prescribed,  is  a  good  delivery,^  and  an  undertaking  re- 
ijuired  by  statute  to  be  filed  is  not  completely  executed  until  so 
filed ;  ^  yet,  while  it  may  assure  the  preservation  of  the  security, 
it  may  embarrass  the  proving  of  it,  in  an  action  on  it,  without  the 
jurisdiction.® 

Sending  to  the  clerk,  but  omitting  to  send  his  fee  for  filing,  for 
Vi'hich  reason  he  refuses  to  file  it,  is  not  effectual  as  filing.® 

By  the  JSTew  York  statute,^"  a  bond  or  undertaking  required  to 

But  approval  indorsed  does  not  amount  to  authentication  of  execution  by 
one  who  is  named  a-s  a  surety  in  the  body  of  the  instrument,  but  has  not 
signed.     Ford  v.  Albright,  31  Ohio  St.  33. 

3  Railroad  Co.  v.  Sehutte,  100  U.  S.  644  (bond  in  which  "purchasable  sure- 
ties "  justified  by  pretext  of  having  had  assets  temporarily  transferred  to  them 
for  the  purpose ) . 

ild.  The  vacatur  and  refusal  here  was  by  the  appellate  court,  but  there 
can  be  no  doubt  that  the  court  imposed  upon,  though  it  be  the  court  below, 
may  exercise  the  same  power,  at  least  before  the  case  has  gone  before  the  ap- 
pellate court,  or  afterwards  by  its  leave. 

5  Rice  V.  Whitlock,  15  Abb.  Pr.  419  (filing  implied  in  a  requirement  to 
execute ) . 

Expressly  prescribed  by  N.  Y.  Code  Civ.  Pro.,  §  816  (as  to  all  bonds  re- 
quired by  that  Code ) . 

6 Holmes  v.  Ohm,  23  Cal.  268  (averment  of  filing,  a  sufficient  averment  of 
delivery) . 

Dore  V.  Covey,  13  id.  502,  509  (evidence  of  filing,  etc.,  and  actual  stay, 
suflfieient  evidence  of  delivery). 

Selden  v.  Del.  &  H.  Canal  Co.,  29  N.  Y.  634  (holding  that  the  filing  of  a 
bond  with  the  county  clerk  for  payment  of  damages  assessed,  was  a  sufficient 
acceptance  thereof  by  the  plaintiff  to  entitle  it  to  be  received  in  evidence  in  an 
action  against  the  company  for  damages  to  land,  although  the  statute  did  not 
prescribe  filing). 

But  service  of  a  copy  is  often  required  in  addition,  as  in  case  of  provisional 
remedies. 

7 Paul  V.  Cragnas   (Nev.,  1900),  59  Pac.  Rep.  857,  47  L.  R.  A.  540. 

s  Shillito  V.  Robbins,  7  Wkly.  Cin.  L.  Bui.  74,  citing  Van  Alstyne  v.  Com- 
mercial Bank,  4  Abb.  Ct.  App.  Dec.  449. 

9  Boyd  V.  Burrel,  60  Cal.  280 ;  and  see  paragraph  6,  p.  56  of  this  volume. 

Piling, —  when  incomplete,  and  withdrawing  to  complete  the  execution,  not 
filing.      Smith  v.  Reeves,  85  N.  C.  594. 

ION.  Y.  Code  Civ.  Pro.,  §§  816,  1307. 

30 
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be  given  by  the  Code  of  Civil  Procedure,  must  be  filed  v^ith  the 
clerk  of  the  court ;  except  where  in  a  special  case  a  different  dispo- 
sition thereof  is  directed  by  the  court  or  prescribed  in  the  Code 
of  Civil  Procedure. 

And,  except  when  otherwise  provided  by  law,  it  is  the  duty  of 
the  attorney  presenting  or  procuring  such  a  bond  or  undertaking, 
to  forthwith  file  it  with  the  proper  clerk,  and  in  case  it  shall  not 
be  so  filed,  the  opposite  party  is  at  liberty  to  move  the  court  to  va- 
cate the  proceedings  as  if  no  bond  or  undertaking  had  been  given." 

The  clerk  is  required  by  a  general  rule  in  New  York  to  keep  an 
index  of  all  such  securities  filed  with  him,  stating  the  details  affect- 
ing each.-*^ 

Omission  to  file  does  not  impair  the  right  of  action  on  the  in- 
strument,^^ if  it  has  been  used  as  the  basis  of  a  court  proceeding. 

36.  Tardy  filing.] — Where  there  has  been  a  failure  to  file  a 
bond  or  undertaking  within  the  prescribed  time,  the  omission 
should  be  supplied  by  a  subsequent  filing,  in  order  to  anticipate 
any  motion  to  vacate  the  proceedings  for  such  failure ;  and,  except 
in  those  cases  mentioned  in  the  next  paragraph,  such  tardy  filing 
will  generally  sufiice,  and  may  save  costs  of  such  a  motion,  even 
after  it  has  been  noticed,  provided  prompt  notice  of  such  filing  is 
given  to  the  moving  party,  and  a  waiver  of  the  motion  is  sought.^* 

37.  Relief  from  neglect  to  file.] — Except  in  those  cases  where 
the  filing  of  security  is  a  condition  without  which  the  court  does 
not  acquire  jurisdiction,  a  party  having  neglected  to  give  a  re- 
quired undertaking,-'^  or  who  has  given  one  which  is  defective,  or 
lacks  proper  authentication  or  sureties'  affidavits  of  sufficiency,^^ 

11  N.  Y.  Gen.  Rule  No.  4. 

12  N.  Y.  Gen.  Rule  No.  7. 

13  Smith  V.  Meegan,  122  Mass.  6  (sustaining  action,  though  bond  to  dissolve 
attachment  was  not  filed  within  ten  days  after  approval,  as  required  by  the 
statute ) . 

l4Leffingwell  v.  Chave,  5  Bosw.  703,  10  Abb.  Pr.  472,  478,  19  How.  Pr.  54 
(where  an  undertaking  on  injunction  was  filed  after  motion  to  vacate  for 
failure  to  file  in  time,  but  no  notice  was  given  of  such  filing) . 

iSMillbank  v.  Broadway  Bank,  3  Abb.  Pr.  (N.  S.)  223  (motion  for  leave  to 
file  undertaking  nunc  pro  tune,  granted). 

Leffingwell  v.  Chave  {aiove),  (delay  to  file  undertaking  on  an  injunction 
till  after  notice  of  motion  to  vacate). 

Russell  V.  Bartlett,  9  Wis.  556  (omission  of  undertaking  on  appeal); 
S.  P.,  Carmer  v.  Evers,  80  N.  C.  55. 

16 Mills  V.  Thursby  [No.  8],  11  How.  Pr.  129  (imperfect  justification  of 
undertaking  on  appeal ) . 
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may  be  allowed  by  the  court,  on  motion  made  on  notice,"  to  supply 
the  omission  or  defect.  And  the  same  relief  may,  in  the  discretion 
of  the  court,  be  allowed  to  meet  a  motion  founded  on  the  irregu- 
larity,^* to  vacate  the  proceedings. 

38.  Service  of  copy,  with  notice  of  filing.]- — In  the  absence  of 
any  other  direction  as  to  service  or  delivery,  the  party  who  has 
filed  an  undertaking  should  serve  a  copy,  with  notice  of  filing.^^ 
The  copy  should  include  the  acknowledgment,  affidavit  of  suffi- 
ciency, and  approval. 

39.  Failure  to- serve,  and. relief  therefrom.] — Where  an  under- 
taking or  bond  has  been  given  in  compliance  with  a  statutory  pro- 
vision, the  proceedings  based  thereon  will  not  generally  be  ren- 
dered ineffectual  by  a  failure  to  serve  it  upon  the  opposite  party; 
but  such  omission  is  regarded  in  the  light  of  an  irregularity  from 
which  the  party  may  be  relieved  by  amendment,  either  upon  or 
without  terms.^**  But  in  case  of  an  appeal  to  the  Court  of  Appeals 
failure  to  serve  a  copy  of  the  undertaking  "  on  the  attorney  for  the 
adverse  party  with  the  notice  of  appeal,  or  before  the  expiration 
of  the  time  "  to  appeal,^^  is  a  ground  for  a  dismissal  of  the  ap- 
peal; ^^  and  although  the  omission  may  be  stipplied^*  by  leave  of 
court  where  the  neglect  is  deemed  excusable,  yet  the  subsequent 
service  of  the  undertaking  will  not  be  effectual  to  stay  proceed- 
ings^* without  an  order  of  the  court.^^ 

IV.     JUSTIFICATION   ON   NOTICE. 

40.  Justification  on  notice.] —  The  word  "  justification,"  which 
is  frequently  applied  to  the  ex  parte  affidavit  of  sufficiency,  already 

"Wheeler  v.  Miller,  61  How.  Pr.  396;   Ritter  v.  Krekeler,,44  id.  445. 

18  Paragraphs  163  and  53,  pp.  154  and  474,  of  this  volume. 

19  See  article  on  Service.  ' 

20  Such  is  the  rule  applied  in  case  of  the  omission  of  the  sheriff  to  serve  the 
defendant  with  a  copy  of  the  order  of  arrest,  or  the  affidavits  upon  which  it 
is  granted.  Keeler  v.  Belts,  3  Code  Rep.  183,  184;  Courter  v.  McNamara, 
9  How.  Pr.  255,  257  (where  the  court  said:  "Even  if  the  arrest  itself  was 
rendered  illegal  by  the  omission  [to  serve  copy  order],  the  order  was  not 
affected  by  it,  *  *  *  and  the  omission  at  most  would  be  an  irregularity; 
such  an  irregularity,  too,  as  might  be  cured."      Motion  to  vacate  denied). 

^ICode  Civ.  Pro.,   §   1334. 

22  Arch.  Iron  Works  v.  City  of  Brooklyn,  85  N.  Y.  652;  Maxwell  r.  Wessels, 
7  Wis.  103 ;  followed  in  White  v.  Polleys,  20  id.  503. 

"■3 Arch.  Iron  Works  v.  City  of  Brooklyn  {above);  Falk  v.  Goldberg,  45 
Wis.  94. 

24  Smith  V.  Heermanee,  18  How.  Pr.  261. 

25Niles  V.  Battershall,  18  Abb.  Pr.  161,  26  How.  Pr.  93. 
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mentioned,  and  which  serves  as  justification  in  case  no  exception 
is  taken,  is  more  specifically  applied  to  justification  on  notice  by 
appearance  in  person,  and  establishing  the  fact  of  suificiency  by 
oral  examination,  when  exception  is  taken. 

Such  an  examination  cannot  be  required  by  a  party  as  matter 
of  right,  unless  the  statute,  or  order,  or  rule  of  court,  secures  it.^* 

Where  the  statute  or  rule  does  require  it,  the  time  to  require  it 
cannot  be  cut  off  by  justifying  before  exception.^'' 

41.  Notice  of  exception.] — JSTo  particular  form  of  notice  is  re- 
quired.^* But  the  exception  is  to  the  sureties.^^  An  objection  to 
the  instrument  is  not  taken  by  exception,  but  by  motion,  or  by  dis- 
regarding it. 

The  statute  giving  the  right  usually  prescribes  the  time  within 
which  notice  of  exception  must  be  given.^" 

29  Stevenson  v.  Steinberg,  32  Cal.  373  (holding  that  it  could  not  be  required 
of  an  undertaking  on  appeal  where  the  statute  did  not  give  it  as  in  other 
eases).  Dorian  v.  Wilson,  9  N.  Y.  Civ.  Pro.  Eep.  69  (where  security  is  given 
under  requirement  of  a  court  order^  no  justification  is  required  unless  so 
directed  by  the  order ) . 

27  Washburne  v.  Langley,  16  Abb.  Pr.  259   (security  for  costs). 

28  See  the  general  rules  applicable  to  Notices^  on  page  190  of  this  volume, 
and  to  Sbevioe,  on  page  378. 

29  Young  V.  Colby,  2  Code  Kep.  68. 

30 The  times  prescribed  by  the  N.  Y.  Code  Civil  Procedure  are  as  follows: 

For  an  undertaking  as  security  for  costs  (§  3274,  but  only  two  days  in 
New  York  City  Court,  §  3168),  or  given  in  order  to  secure  a  stay  on  appeal 
in  the  Supreme  Court  to  the  Appellate  Division  [N.  Y.  Code  Civ.  Pro., 
§  1351  (actions)  ;  Id.,  §§  1360,  1361  (special  proceedings)],  or  for  a  stay  ou 
any  appeal  to  the  Court  of  Appeals  {Id.,  §  1335  (actions)  ;  Id.,  §§  1360,  1361 
(special  proceedings)],  or  to  discharge  a  le-vy  of  execution  pending  appeal  in 
these  courts  and  some  others  [Id.,  §  1311],  notice  of  exception  must  be  served 
within  ten  days  after  service  of  a  copy  of  the  undertaking,  with  notice  of  its 
filing. 

So,  plaintiff's  notice,  that  he  does  not  accept  bail  on  arrest,  must  be  servea 
within  ten  days  after  the  sheriff  has  delivered  to  him  certified  copies  of  the 
imdertaking,  order  of  arrest,  and  return  thereof.  N.  Y.  Code  Civ.  Pro.,  §  577. 
In  the  City  Court  of  New  York  five  days.      Id.,  §  3168. 

Notice  of  exception  to  the  sufficiency  of  the  sureties  in  an  undertaking  on 
the  part  of  the  defendants,  or  one  of  several,  to  discharge  an  attachment  as 
to  whole  or  part  of  the  property  attached,  must  be  given  to  the  sheriff 
withm  three  days  after  receiving  a  copy  of  the  undertaking  with  notice  of  the 
filing  of  it.      Id.,  §  690.  »  r..  5 

In  the  case  of  an  undertaking  to  obtain  replevin  or  re-replevin,  within  three 
days  after  the  replevying  and  the  service  of  a  copy  of  the  affidavit,  requisi- 
tion, and  undertaking  {Id.,  §  1703),  or  the  notice  requiring  <t  return,  as  the 
case  may  be  {Id.,  §  1704). 

The  time  allowed  for  serving  notice  of  exception  is  computed  from  the 
filing  of_  the  undertaking  (Lewis  v.  Lewis,  4  Oreg.  209),  and  notice  given 
thereof  if  both  are  required   (Webster  v.  Stephens,  3  Abb.  Pr.  227,  5  Duer, 
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42.  —  effect.l — The  effect  of  giving  notice  of  exception  is  to 
require  the  necessary  sureties  to  appear  in  person  for  examination, 
notwithstanding  adequate  affidavits  of  sufficiency  have  already 
been  filed  and  served.^^ 

43.  Notice  of  justification.] — For  this  purpose  notice  must  be 
given  to  the  attorney  of  the  party  who  excepted,^^  stating  before 
whom  they  will  appear  for  the  purpose,  and  the  hour  and  place. ^* 

The  statute  usually  prescribes  the  time,  after  service  of  notice 
of  exception,  within  which  notice  of  justification  must  be  given.^* 
The  court  may  extend  the  time.^® 

As  the  notice  of  exception  may  be  served  by  mail,  the  mere  lapse  of  ten 
days  without  actual  receipt  of  notice  of  exception  does  not  always  exonerate 
the  sureties  from  obligation  to  justify.  Lyddy  v.  Long  Island  City,  102 
N.  Y.  726,  3  Cent.  Eep.  674.     See  p.  378  of  this  volume,  as  to  Seevice. 

aiBronson  v.  Freeman,  8  How.  Pr.  492;  Matter  of  Faulkner,  4  Hill,  30; 
s.  P.,  Washburne  v.  Langley,  16  Abb.  Pr.  2.59. 

32  Stark  V.  Barrett,  15  Cal.  361 ;  Reynolds  v.  County  Court  of  San  Joaquin, 
47  id.  604   (holding  justification  made  without  such  notice  futile). 

33 Lower  v.  Knox,  10  Cal.  480  (holding  justification  in  absence  of  party 
served  with  notice,  not  stating  hour,  invalid). 

34  Failure  to  give  at  least  five  days'  notice  of  justification  within  ten  days 
after  notice  of  exception  (under  §  1335),  makes  the  undertaking  nugatory. 
Lewin  v.  Tobin,  51  App.  Div.  477,  64  N.  Y.  Supp.  740. 

Notice  of  justification  of  bail  on  arrest  must  be  served  by  the  sherifif  on 
defendant  within  ten  days  after  receipt  of  notice  that  the  sureties  are  not  ac- 
cepted.    N.  Y.  Code  Civ.  Pro.,  §  578. 

The  same  rule  applies  after  exception  to  sureties  in  an  undertaking  given 
by  defendant  to  discharge  property  from  attachment  {Id.,  §  690)  ;  or  on 
replevying  or  demand  of  return  of  replevied  property  {Id.,  §§  1703,  1704)  ;  and 
in  the  two  last  cases,  of  replevin,  the  justification  must  be  in  the  county 
where  the  chattel  was  replevied,  or  where  one  of  the  sureties  resides 
{Id.,  §  1705). 

For  an  undertaking  of  security  for  costs,  notice  of  justification  must  be 
given  within  ten  days  after  service  of  notice  of  exception  {Id.,  §  3274;  two 
days  in  N.  Y.  City  Court,  §  3168),  and  must  fix  a  time  not  less  than  five, 
nor  more  than  ten  days  thereafter;,  and  a  place  within  the  county  where  the 
action  is  triable  {Id.,  §  3274).  If  given  to  obtain  stay  on  appeal  in  the 
Supreme  Court,  to  the  Appellate  Division  {Id.,  §  1351  [actions]  ;  Id.,  §§  1360, 
1301  [special  proceedings]),  or  for  a  stay  on  an  appeal  to  the  Court  of 
Appeals  {Id.,  §  1335),  or  to  discharge  a  levy  on  personal  property  pending 
such  appeals,  and  some  others  {Id.,  §  1311),  the  sureties  must  justify  within 
ten  days  after  notice  of  exception,  and  five  days'  notice  of  intent  to  justify 
ravirft  he  given.  Service  of  a  notice  on  the  ninth  day  after  notice  of  exception 
that  the  sureties  would  justify  five  days  thereafter,  held  a  nullity  in  Lewin 
V.  Tobin,  51  App.  Div.  477,  64  N.  Y.  Supp.  740. 

Exception  and  justification  on  notice  are  not  provided  for  by  the  statute 
requiring  an  undertaking  to  be  given  to  obtain  arrest  {Id.,  §  567)  ;  but  if  the 
security    is   deemed    insuflieient,    the    defendant   may   move   to    increase    the 


SB  See  Extensions,  p.  48  of  this  volume.     Contra,  Koush  v.  Van  Hagen, 
17  Cal.  122   (holding  the  statute  peremptory). 
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Service  of  notice  of  justification  by  mail  must  allow  double 
time.^' 

The  justification  must  be  within  the  county  and  before  the  oflS- 
cer  specified  by  the  statute.*^ 

But  under  notice  of  justification  before  one  officer,  attendance 
and  justification  at  the  same  time  and  place  before  another  com- 
petent officer  in  the  absence  of  the  one  mentioned  in  the  notice, 
may  be  good,  if  there  is  no  allegation  of  having  been  misled. ^^ 

44.  Exceptant's  failure  to  appear. '\ — The  exceptant  is  the  actor 
in  the  proceeding.  If,  on  due  notice  of  justification,  he  does  not 
appear  or  obtain  an  adjournment,  he  cannot  afterward  object, 
against  the  proceedings  taken  on  the  faith  of  the  giving  of  the 
undertaking,  that  the  sureties  failed  also  to  appear.^^  Their  fail- 
ure to  appear,  if  the  exceptant  also  fails  to  appear,  does  not  exon- 
erate them,  but  they  stand  as  presumptively  sufficient  sureties,  and 
liable  as  such,  on  the  strength  of  the  partial  or  ex  parte  justifica- 
tion contained  in  their  affidavits  of  sufficiency.*" 

45.  —  course  of  the  party  giving  the  undertaking.] — In  case 
of  non-appearance  on  the  part  of  the  exceptant,  the  party  giving 
the  undertaking  may  either  rest  on  the  default  as  a  waiver  of  the 
exception,  subject,  however,  to  the  power  of  the  court  to  relieve 
therefrom,  or  he  may  produce  his  sureties  and  take  a  formal  ap- 
proval. 

security;  nor  in  the  case  of  an  undertaking  given  on  procuring  an  injunction 
{Id.,  §§  611,  etc.),  or  to  dissolve  it  (Id.,  §  629)  ;  nor  on  a  warrant  of  attach- 
ment against  property  {Id.,  §§  640,  668,  foreign  vessel),  or  a  discharge  of  a 
domestic  vessel  therefrom  {Id.,  §§  662,  663),  although  they  are  as  to  under- 
taking given  on  vacating  or  discharging  generally  "(Id.,  §  690)  ;  nor  are  they 
provided  for  as  to  an  undertaking  given  by  a  partner  not  a  party  on  his 
application  to  discharge  his  interest  from  an  attachment  or  execution  on  the 
partnership  property  {Id.,  §§  694,  1413)  ;  nor  as  to  that  given  to  indemnify 
a    sheriff    holding   execution    levied    on    property   claimed    bv    third    persons 

{Id.,  §  1418).  y    f    y  y  v 

36  Dresser  v.  Brooks,  5  Hov?.  Pr.  75  (dismissing  the  appeal  unless  sureties 
justify  on  a  regular  notice.  Here  the  notice  of  justification  was  given  on 
the  10th  by  mail,  the  appointed  day  being  the  17th,  in  a  case  where  ten  days' 
notice  was  necessary  when  given  by  mail). 

37Tevis  V.  O'Connell,  21  Cal.  512. 

38  Sutherland   v.    Sheffield,   2   Wend.   293 

39  Ballard  v.  Ballard,  '18  N.  Y.  491. 

40Gusthal  r.  Eeinhardt,  1  Monthly  L.  Bui.  36  (giving  judgment  for  plain- 
tiff in  an  action  on  the  undertaking,  notwithstanding  the  objection  that  he 
had  excepted  to  the  sureties,  and  afterwards  failed  to  attend  at  the  iusti- 
neation). 
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In  such  a  case,  the  effect  of  the  default  in  exonerating  the  sher- 
iff, if  it  be  a  justification  in  which  his  liability  is  concerned,  can- 
not be  relieved  from  the  court.*' 

46.  Failure  of  appearance  hy  the  party  giving  undertaking.] — 
If  the  exceptant  appears,  and  sureties  ready  to  justify  do  not,  the 
adverse  party  must  obtain  an  adjournment  or  extension  of  time. 
He  cannot,  after  default  at  the  hour  fixed,  even  if  he  has  a  good 
excuse,  require  the  exceptant,  by  giving  him  fresh  notice,  to  at- 
tend at  a  later  time.*^    He  must  apply  to  the  court  for  relief. 

47.  Proceedings  on  the  justification.] — The  party  whose  sure- 
lies  have  been  excepted  to  must  produce  them,  or  if  more  joined  in 
the  undertaking  than  the  requirement  which  exacted  the  undertak- 
ing demanded,  must  produce  enough  of  them  to  satisfy  that  re- 
quirement.*^ 

If  he  produces  other  sureties  in  lieu  of  any  of  the  original  sure- 
ties, their  undertaking  and  justification  may  be  accepted  by  the 
court  in  lieu  of  the  original  sureties,**  and  this  should  be  done 
usually  in  the  absence  of  anything  indicating  bad  faith,  without 
prejudice,  however,  to  due  opportunity  to  the  exceptant  to  inves- 
tigate the  question  of  sufiiciency. 

The  exceptant  may  waive  the  justification.*^ 

The  examining  attorney  should  record  all  answers  given  by  the 
surety,  whether  favorable  to  his  contention  or  otherwise.** 

When  a  surety  mentions  specific  property  as  not  exempt,  he  will 
be  estopped  from  subsequently  claiming  an  existing  exemption.*'' 


41  Lewis  V.  Stevens,  93  N.  Y.  57. 
42Hees  V.  Snell,  8  How.  Pr.  185. 

43  Under  a  statute  which  does  not  require  more  than  one  surety,  if  two 
execute,  and  exceptions  are  taken,  it  is  enough  if  one  justifies.  Riggins  v. 
Williams,  2  Duer,  678  (so  holding  [under  2  R.  S.,  678]  as  to  security  for 
costs,  and  saying  that  the  principle  applies  to  all  cases  where  the  terms  of  an 
order,  requiring  security  to  be  filed  for  any  purpose,  are  "  general "  [i.  e.,  do 
not  require  more  than  one]  ) . 

44  The  failure  of  one  surety  to  justify  entitles  the  party  to  substitute  one 
who  can  justify.     Dictum  in  Hardt  v.  Schulting,  59  How.  Pr.  353. 

45  Gopsill  V.  Decker,  4  Hun,  625. 

s.  p.,  Blair  v.  Hamilton,  32  Cal.  50,  holding  the  declaration  of  the  party 
that  he  knew  the  surety  to  be  good,  a  sufficient  waiver,  against  the  advice  of 
his  attorney. 

46  Schmid  V.  Livingston,  19  Misc.  353,  43  N.  Y.  Supp.  494. 
47McMahon  v.  Cook,  107  App.  Div.  150,  94  N.  Y.  Supp.  1018. 
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A  surety  company  justifies  under  special  statatory  provisions,*® 
though  the  method  is  not  exclusive.*® 

48.  Effect  of  failure  to  justify  on  notice.] — If  before  an  un- 
dertaking has  begun  to  serve  its  purpose,  the  sureties  fail  to  justify 
when  duly  required,  the  adverse  party  may  act  as  though  no  under- 
taking had  been  given,  or  have  the  proceeding  taken  on  the  faith  of 
it  set  aside  or  dismissed,  and  if  he  does  so  he  cannot  afterward  en- 
force the  undertaking  against  them.®" 

And  if  one  of  several  necessary  sureties,  jointly  bound,  refuses 
to  justify,  the  other  should  be  deemed  discharged. ^^ 

After  a  refusal  to  justify  which  is  such  as  to  operate  to  discharge 
the  sureties,  the  exceptant  cannot,  by  withdrawing  his  exception, 
reinstate  the  obligation.®^ 


-^&" 
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49.  Remedy  for  fraudulent  justification.] —  If  a  party®^  or 
his  agent®*  knowingly  puts  in  an  undertaking  with  a  false  justifi 
cation,  the  court  has  inherent  power  to  set  aside  the  proceedings, 
or  to  require  a  new  surety  or  undertaking  as  a  condition  of  being 
allowed  to  proceed,®^  or  to  punish  for  contempt.®^  The  court  is 
not  bound  to  allow  a  fraudulent  justification  to  be  replaced  by 
fresh  security.®® 

V.     AMENDMENT    AND    SUBSTITUTION. 

50.  Treatment  of  imperfect  undertaking.] — An  undertaking, 
the  giving  of  which  is  relied  on  ipso  facto,  and  without  judicial 
approval,  as  securing  its  object,  may  be  disregarded  by  the  adverse 
party,  if  it  be  less  beneficial  than  the  statute  requires,  or  if  it  fails 
to  identify  the  proceeding  or  in  any  other  substantial  respect 
leaves  its  validity  dependent  on  extrinsic  oral  evidence. 

«L.  1893,  chap.  720,  §  4,  as  amended  by  L.  1895,  chap.  173. 
49  Haines  v.  Hein,  67  App.  Div.  389,  73  N.  Y.  Supp.  293. 
so  Manning  v.  Gould,  90  N.  Y.  476,  480;  Collins  v.  Ball,  31  Hun,  187,  191. 
But  if  the  undertaking  has  served  its  purpose,  he  may  hold  them,  notwith- 
standing failure  to  justify.      Decker  v.  Anderson,  39  Barb.  346. 

51  Grow  V.  Garloek,  29  Hun,  598. 

52  Hoffman  v.  Smith,  34  Hun,  485. 
53Elson  V.  Murray,  27  Hun,  536. 

54  Railroad  Co.  v.  Schutte,  100  U.  S.  644. 

55  Railroad  Co.  r.  Schutte,  100  U.  S.  644. 

56  Elson  V.  Murray,  27  Hun.  536. 

Twr^L""^?^"  ^'-  ^y^"^'  49  N.  Y.  Super.  Ct.  454.      Compare  Nathans  v.  Hope,  100 
J^  \  '  J  ^■'  ^"^^  ^""y-  ^  '^^"*-  ^^P-  279.     See  Vol.  2,  title  Contempt. 
58Kailroad  Co.  v.  Schutte  {above),  and  dictum  in  Elson  t;.  Murray  {above). 
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If  an  undertaking,  imperfect  in  these  respects,  has  been  ap- 
proved by  the  court  or  judge  pursuant  to  law,  it  should  not  be  dis- 
regarded, but  a  motion  to  set  aside  it  or  the  proceedings  thereon, 
should  be  made.®^ 

51.  Amending  defects.] — The  general  power  of  amendment 
conferred  upon  the  court  applies  to  undertakings,^"  and  the  affi- 
davits and  approval,  save,  however,  that  the  instrument  of  under- 
taking cannot  itself  be  amended  by  substantial  alteration  on  its 
face  without  the  consent  of  the  signers,'^^  because  it  is  a  contract 
—  except  by  an  action  to  reform  it. 

52.  Amending^  etc.,  at  instance  of  party  giving.] —  The  court 
may  allow  a  party  who  has  given  a  bond  or  undertaking,  whether 
under  a  requirement  of  the  court,^^  or  under  requirement  of  a  stat- 

59  This  should  be  the  proper  practice.  See  Dinkel  v.  Wehle,  13  Abb.  N.  C. 
478,  for  conflicting  authorities. 

60  Thus,  to  meet  a  motion  founded  on  imperfect  recitals,  the  court  may- 
allow  an  amendment  of  the  undertaking.  Schermerhorn  v.  Anderson,  1  N.  Y. 
430  (reference  to  one  of  two  appeals  struck  out  so  as  to  leave  the  undertaking 
applicable  to  the  other ) . 

So,  defects  in  signature  may  be  allowed  to  be  cured  by  amendment,  to 
defeat  a  motion  to  set  aside  proceedings  founded  on  the  undertaking.  Lam- 
kin  V.  Douglass,  27  Hun,  517,  rev'g  63  How.  Pr.  47   (attachment). 

So  also,  an  insuflBeiency  in  amount  may  be  allowed  to  be  amended  by  filing 
a  new  undertaking  to  defeat  a  motion  to  vacate  the  proceeding  founded  on 
the  undertaking.  Kissam  v.  Marshall,  10  Abb.  Pr.  424  (undertaking  to  obtain 
attachment)  ;  Robeson  v.  Lewis,  64  N.  C.  734   (undertaking  on  appeal). 

So  too,  an  undertaking,  defective  in  not  being  joint  and  several,  is  amend- 
able to  defeat  a  motion  to  vacate  the  arrest  granted  on  it.  Irwin  v.  Judd 
20  Hun,  .562  (on  the  ground  of  the  general  power  of  amendment  under  the 
statute  of  amendments ) . 

In  Boden  v.  Dill,  58  Ind.  273,  an  undertaking  made  payable  to  only  one  of 
several  defendants  enjoined,  was  held  good,  as  having  been  made  for  the  benefit 
of  all  parties  enjoined,  and  under  the  Revised  Code  of  Indiana  ( §  790 )  no 
undertaking  could  be  held  void  for  want  of  form. 

filBiggert  v.  Nichols,  18  Misc.  596,  42  N.  Y.  Supp.  472;  Ramsey  v.  Childs, 
34  Hun,  329;  Matter  of  King's  Will,  2  Edm.  Sel.  Cas.  428;  Potter  v.  Baker, 
4  Paige,  290. 

Without  such  consent,  the  amendment  must  be  by  filing  a  new  under- 
taking. Cobb  V.  Lackey,  6  Duer,  649  (where,  in  an  action  for  chattels,  it  was 
held  that  other  bail  cannot  be  substituted  by  inserting  the  name  of  the  new 
surety  and  the  latter  signing  if  without  consent,  but  there  must  be  a  new 
undertaking.  Motion  granted  to  set  aside  the  certificate  of  justification 
obtained  by  plaintiff  on  an  ex  parte  application,  but  with  leave  to  file  anew 
on  terms ) . 

In  Shaw  v.  Lawrence,  14  How.  Pr.  94,  the  court  required  a  petition  from 
all  the  former  sureties.     A  written  consent  by  all,  signed,  acknowledged,  and 
filed,  is,  however,  enough. 
62 Potter  V.  Baker,  4  Paige,  290   (inserting  other  sureties  allowed). 
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ute,  ^  to  amend  any  defect  in  it/*  on  the  application  or  consent 
of  the  persons  who  executed  it ;  but  not  without  such  consent,^^  or 
may  give  him  further  time  to  file  a  new  undertaking,  by  virtue  of 
the  statute  of  amendments.®® 

53.  Application  for  leave.] — The  practice  is  to  apply,  not  for 
an  order  that  amendment  be  allowed  on  condition  that  assent 
of  the  sureties  be  obtained,  but  upon  consent  of  the  sureties 
in  writing,  and  acknowledged,®^  or  if  the  application  is  on  their 
behalf,  or  for  their  protection,  to  apply  by  petition,  signed  and 
verified  by  them,®*  for  an  order  directing  the  clerk  to  make  the 
proper  amendment  in  the  undertaking  on  file. 

Such  relief  may  be  granted,  or  opportunity  to  apply  for  it  given, 
when  asked  in  opposition  to  a  motion  founded  on  the  defect  it  is 
asked  to  supply,®*  and  if  the  undertaking  was  incident  to  an  ap- 
peal, the  appellate  court  may  grant  the  like  relief  without  putting 
the  appellant  to  a  motion  in  the  court  below.™ 

54.  Granting  leave  nunc  pro  tunc] — If  the  time  has  lapsed, 
tjie  court  may,  on  cause  shown,'^^  grant  leave  to  procure  justifica- 
lion,^^  or  give  a  new  undertaking  nunc  pro  tuncJ^ 

63  N.  Y.  Code  Civ.  Pro.,  §  730. 

64  Johnson  v.  Johnson,  31  Ohio  St.  131  (omission  of  statutory  condition 
supplied) . 

Irwin  V.  Judd,  20  Hun,  562  (insertion  of  words  of  joint  and  several  obliga- 
tion, and  enlarging  amount  to  be  paid,  allowed). 

Langley  v.  Warner,  1  N.  Y.  606,  3  How.  Pr.  363,  1  Code  Rep.  Ill  (increas- 
ing amount,  allowed ) . 

Potter  ■!■.  Baker,  4  Paige,  290;  State  t\  Russell,  17  Nebr.  201,  22  N.  W.  Rep. 
45.5   (adding  a  surety,  allowed).     See  also  note  60,  p.  473  (aiove). 

65  Wilson  V.  Allen,  3  How.  Pr.  369.    See  also  note  61  (above). 

66  Sternhaus'  v.  Schmidt,  5  Abb.  Pr.  66. 

For  instances  of  amending  by  filing  new  undertaking,  see  Whaling  V. 
Shales,  20  Wend.  673;  Cutler  v.  Rathbone,  1  Hill,  204;  Newland  v.  Willetts, 
1  Barb.  20. 

In  Levitt  V.  Wellington,  etc.,  R.  R.  Co.,  26  Kans.  297,  it  was  held  that 
where  an  undertaking  given  on  appeal  is  void  by  being  made  payable  to  an 
entire  stranger  to  the  proceeding,  a  new  one  cannot  be  filed. 

67  Ramsey  v.  Childs,  34  Hun, '  329. 

68  The  case  of  Shaw  v.  Lawrence,  14  How.  Pr.  94,  so  far  as  it  intimates  that 
amendment  cannot  be  made  without  formal  petition,  is  unsound.  See  note  61, 
p.  473. 

69  Cunningham  v.  Hopkins,   8   Cal.  33. 
TOArnoux  v.  Homans,  32  How.  Pr.  382. 

71  Pencinse  v.  Burton,  9  Oreg.  178  (holding  that  it  must  be  shown  that  such 
omission  is  the  result  of  unavoidable  accident  or  excusable  mistake). 

72Helden  v.  Helden,  9  Wis.  557. 

73  Hardt  V.  Schulting,  59  How.  Pr.  353;  s.  P.,  Katz  v.  Kuhn,  9  Daly,  172; 
Coulter  V.  Stark,  7  Cal.  244.  >  J>        • 
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Leave  to  file  a  new  undertaking  may  be  granted  to  defeat  a  mo- 
tion founded  on  the  failure  to  justify.^*  But  where  it  was  asked 
after  submission  of  the  motion,  held  that  it  was  too  late.^^ 

Such  an  application  is  discretionary.^* 

55.  Amending  at  instance  of  sureiies.l— At  any  time  before  the 
undertaking  has  operated  so  as  to  affect  any  right  of  the  party  in 
whose  favor  or  for  whose  protection  it  is  given,  the  court  may,  on 
application  of  the  persons  who  executed  it,  allow  an  amendment." 
If  the  undertaking  has  been  filed  ,or  delivered,  the  application 
must  be  on  notice  to  the  party  in  whose  favor  or  for  whose  protec- 
tion it  was  given. 

56.  —  at  instance  of  party  secured.^ — So  merely  formal  a  mis- 
take as  undertaking  that  the  "  plaintiff  "  will  pay  instead  of  the 
"defendant,"  may  be  corrected  by  the  court  on  motion,  or  re- 
formed in  equity,  or  both.^* 

57.  Effect  of  amending  action  as  to  parties,  etc.'\ —  An  amend- 
ment as  to  parties  in  the  action,  which  does  not  make  any  change 
in  the  nature  of  the  claim  which  is  the  subject  of  the  suit,  and  does 
not  east  any  greater  or  different  liability  upon  the  sureties,  nor 
involve  a  new  party  not  mentioned  or  contemplated  in  the  bond, 
does  not  impair  the  liability  of  the  surety. ''^^ 

58.  Neio  undertaking  after  failure  of  justification.] — After  the 
■ondertaking  has  fallen  by  a  failure  to  justify,  the  party  may,  if  his 
time  to  give  an  undertaking  has  not  lapsed,  give  a  new  undertak- 
ing;®" and  if  the  adverse  party  desires  justification  on  notice,  he 

74 Reese  v.  Boese,  92  N.  Y.  632  (motion  to  dismiss  appeal). 
Arch.  Iron  Worlis  v.  City  of  Brooklyn,  85  id.  652    (motion  to  strike  from 
calendar ) . 

75Tevis  V.  O'Connell,  21  Cal.  512. 

76  Mills  V.  Thursby,  11  How.  Pr.  129. 

77  So  held  of  an  undertaking  on  appeal,  where  the  provision  making  the 
sureties  liable  for  the  amount  of  the  recovery,  was  inserted  by  mistake,  and  it 
was  intended  that  they  should  be  liable  only  for  the  costs  of  appeal,  no  stay 
of  proceedings  being  desired.     O'Sullivan  v.  Connors,  22  Hun,  137. 

As  to  canceling  and  the  right  to  notice,  see  Lawrence  v.  Foxwell,  49  N.  Y. 
Super.  Ct.  506 ;  Dry  Dock,  etc.,  R.  R.  Co.  v.  Cunningham,  45  How.  Pr.  458. 

78  Clute  V.  Knies,  102  N.  Y.  377. 

79  Poole  V.  Dyer,  123  Mass.  363;  Christal  v.  Kelly,  88  N.  Y.  285;  N.  Y.  Code 
Civ.  Pro.,  §  815. 

80  The  respondent  is  not  entitled  to  have  the  appeal  dismissed  providing  the 
appellant,  before  the  hearing  of  the  motion  to  dismiss,  files  si  new  under- 
taking, duly  approved.      Schaeht  v.  Odell,  52  Cal.  447. 
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must  except  afresh,  other-wise  the  new  undertaking  stands  on  its 
ex  parte  justification  or  affidavit  of  sufficiency.*^ 

59.  Compelling  new  under  talcing.  ] — If  the  requirement  of  se- 
curity originated  with  the  court,  and  not  in  the  statute,  or  if  the 
amount  is  purely  discretionary,  or  the  continuance  of  a  favor  de- 
pends upon  it,  the  court  have  inherent  power  to  require  new  se- 
curity, or  additional  sureties  to  be  furnished  when  those  already 
given  become  or  are  found  to  be  irresponsible.®^ 

In  case  of  an  original  defect  in  security,  the  application  should 
be  made  only  to  the  court  or  to  the  judge  originally  approving  the 
security  (except  where  fraud  is  shown),  for  the  application  is  in 
effect  to  reconsider  his  decision.*^ 

For  insolvency,  etc.,  intervening  after  a  good  security  has  once 
been  given,  application  may  be  made  as  res  nova;  and  if  the  se- 
curity was  incident  to  removal  of  the  caiise  to  an  appellate  court, 
the  application  is  within  its  jurisdiction.®* 

The  ISTew  York  statute®^  expressly  gives  this  power  to  the  ap- 
pellate court,  in  case  of  insolvency,  etc.,  intervening  after  under- 
taking given. 

But  even  under  such  a  statute,  an  application  for  further  se- 
curity is  addressed  to  the  discretion  of  the  court;  and  if  the 
security  appears  adequate,  it  may  be  refused.®^ 

60.  Deposit  in  lieu.] — "Where  a  bond  or  undertaking  is  required 
by  statute,  a  deposit  of  money  in  lieu  thereof  cannot  be  accepted 
by  the  judge  or  court  without  consent,  and  if  so  accepted,  it  is  in- 
effectual.®'' The  reason  is  that  money  lodged  with  the  clerk  under 
a  voluntary  arrangement  is  not  subject  to  the  same  control  as 
moneys  paid  into  court  under  authority  of  law. 

81  Blake  v.  Lyon,  etc.,  Mfg.  Co.,  75  N.  Y.  611. 

82  For  instances  of  the  assertion  of  this  power  in  admiralty,  see  Jones'  Fed. 
Rule  No.  VI,  and  cases  cited. 

83  Jerome  v.  MeCarter,  21  Wall.  17,  31;  reiterated  in  The  "Atlas,"  93 
U.  S.  302. 

84  Rubber  Co.  r.  Goodyear,  6  Wall.  153. 

85  N.  Y.  Code  Civ.  Pro.,  §  1308.  The  appellate  court  alone  has  jurisdiction 
to  entertain  the  application.      Parks  v.  Murray,  109  N.  Y.  646. 

86Dering  v.  Metcalf,  72  N.  Y.  613  (holding  tjiat  though  two  sureties  were 
originally  essential,  insolvency  of  one  was  not  ground  for  requiring  another, 
if  the  remaining  surety  was  'amply  responsible). 

87  Bate  r.  McDowell,  48  N.  Y.  Super.  Ct.  219  (affirming  an  order  setting 
aside  an  attachment  because  a  deposit  of  money  was  made  instead  of  giving  an 
undertaking). 
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249.  Undertaking  given  in  an  action 

or    special    proceeding. 

250.  Another,  shorter  Form,  without 

recitals. 

251.  Recital     in    undertaking    given 

under    order    on    condition    of 
giving  it. 

252.  Affidavit  of  sufficiency  of  under- 

taking. 

253.  Another    Form   when   justifying 

in  different  amounts. 

254.  Certificate  of   acknowledgment. 

255.  Approval     of     bond     or     under- 

taking. 

256.  Notice    of    filing    of    bond    or 

undertaking. 


257.  Notice  of  exception  to  sureties. 

258.  Notice   of   justification   of   sure- 

ties. 

259.  Order    amending   undertaking  at 

instance  of  party  giving  it,  or 
of  sureties. 

260.  Affidavit  to  compel  the  giving  of 

new   undertaking. 

261.  Affidavit    of    surety    upon    fore- 

going   application. 

262.  Order  that  new  undertaking  be 

filed. 

263.  Affidavit    on   motion   to    punish 

for  contempt  for  false  justifi- 
cation. 


FORM  No.  249. 
Undertaking  given  in  an  action  or  special  proceeding. 

[Title  of  court  and  cause.^l 

Whereas  [here  recite  briefly  the  occasion  of  giving  the  under- 
taking^^ for  instance^  the  plaintiff  in  the  above  entitled  action  is 
about  to  make  application  for  an  order  to  arrest  the  defendant 
therein  in  one  of  the  cases  prescribed  by  law  [stating  ground^  : 


Wow,  THEEBPOEE,  we,  C.  D.,  of  ISTo.       ,  in 


[plaintiff 


herein®^],  [and  E.  F. —  name  sureties^^  and  state  residence^^'],  do 
hereby  pursuant  to  the  statute  in  such  case  made  and  provided, 
jointly  and  severally^*  undertake  [state  clearly  and  explicitly  the 
character  of  the  obligation,  preferably  in  terms  of  statute,  as:"] 
that,  if  the  defendant  [recover  judgment  herein,  or  if  it  is  finally 
decided  that  the  plaintiff  was  not  entitled  to  the  order  of  arrest,] 
the  plaintiff  will  pay  [all  costs  that  may  be  awarded  to  the  de- 


88  See  p.  451,  paragraph  6  (ahove). 

89  As  to  recitals,  see  p.  453,  para- 
graphs 10,  11,  and  see  p.  29,  para- 
graph 13,  of  this  volume. 

90  The  custom  is  to  give  the  street 
number  as  well  as  the  city.  The  resi- 
dence is  required  under  same  stat- 
utes. (See  N.  Y.  Code  Civ.  Pro., 
1334)  and  it  is  always  advisable  to 
specify  it. 

91  See  p.  455,  paragraph  16  (above). 
as  to  when  party  need  join. 


92  The  recital  shows  they  are  sure- 
ties. 

93  As  to  necessity  of  residence,  see 
p.  456,  paragraph  17   {above). 

9*  As  to  necessity  of  words  of  joint 
and  several  obligation,  see  p.  27, 
paragraph  7.  As  the  statute  re- 
quires the  undertaking  to  be  joint 
and  several,  such  an  intent  will  be 
presumed.  See  Donovan  r.  Clark,  76 
Hun,  339,  27  N.  Y.   Supp.   686. 


478  Abbott's  pkactice  and  foems. 

fendant,  and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest],  not  exceeding  the  sum  of  doUars.^^ 

[Date.]  [Signatures.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  810,  acknowledgment  or  proof 
as  in  Form  No.  254.     Affidavit  as  in  Form  No.  252.] 

FORM  No.  250. 
Another,  shorter  Form,  without  recitals.98 

[Title  of  court  and  cause.] 

We,  A.  B.,  of  No.  ,  in  ,  and  M.  K,  of  l^o.  , 

in  ,  bind  ourselves  jointly  and  severally  to  Y.  Z.,  of  , 

in  the  sum  of  dollars,  that  the  above-named  plaintiff  shall 

pay  to  the  above-named  defendants  [state  obligation  in  terms  of 
statute] . 

[Date.]  [Signatures.] 

FORM  No.  251. 

Recital  in  undertaking  given  under  order  on  condition  of  giving  it.97 

[Title  of  court  and  cau^e.] 

An  order  having  been  duly  granted  herein  on  the  day 

of  ,  19       ,  by  Mr.  Justice  J.  K.  [or  entered  herein  etc. 

—  and  state  character  of  order] ,  upon  condition  that  the  plaintiff 
file  and  serve,  on  or  before  the  day  of  ,  19     ,  an 

undertaking  to  the  defendants  in  the  sum  of  dollars,  to  be 

approved  by  one  of  the  justices  of  this  court  after  justification  of 
the  sureties  on  notice  of  two  days,  conditioned  that  in  case  judg- 
ment be  rendered  for  the  defendants  herein,  or  the  complaint  be 
dismissed,  or  this  action  discontinued,  the  plaintiff  will  pay  to 
the  defendant,  C.  D.,  or  his  representatives  or  assigns,'the  amount 
of  the  judgment  recovered  by  said  defendant  against  M.  'N.,  in 
the  Court  of  ,  on  the  day  of  ,  19     , 

for  the  sum  of  dollars,  with  interest  thereon  from  the  date 

of  the  entry  thereof,  and  for  the  costs  of  this  action,  and  also 
for  the  payment  by  the  plaintiff  herein  to  the  sheriff,  R.  S.,  the 
amount  of  his  fees  and  expenses  under  the  execution  issued  to  him 
on  the  said  judgment,  to  be  taxed ; 

l^OW,    THEEEFOKE    [ctC.]. 

95  As  to  the  oonstruption  of  the  oh-  or  amhiguity.     See  paragraph  10,  p. 

lisration,  see  pp.  458,  459,  paragraph  453. 

22.  97  As   to   O'-r'ers   presorihi""'  condi- 

9SThe    use    of    this    form    is    not  tions,  see  Obdebs,  pp.  230-232,  para- 

recominenfled.     Recitals  mav  becoTne  graphs  39-42. 
of  utmost  importance  in  case  of  error 
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FORM  No.  252. 
AfSdavit  of  suflSciency  of  undertaking.es 
[Venue.] 

C.  D.,  one  of  the  sureties  named  in  and  who  executed  the  within 
[or,  foregoing]  undertaking,  being  duly  sworn,  says  that  he  is  a 
resident  of  said  State  of  New  York,*  and  a  householder®^  [or, 
freeholder]  in  said  State,  and  is  worth  t  twice  the  sum  specified 
in  the  above  undertaking,  over  all  the  debts  and  liabilities  which 
he  owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law 
from  levy  and  sale  under  an  execution. 

[Jurat.]  [Signatures.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  812,  this  must  he  suhjoined 
to  the  bond  or  undertaking,  and  thus  separate  title  is  unnecessary.] 

FORM  No.  253. 
Another  Form,  when  justifying  in  different  amounts.1 

[As  in  Form  No.  252  to  the*,  continuing]  that  he  is  a  house- 
holder [or,  freeholder]   in  said  State,  and  is  worth  the  sum  of 
dollars  over  and  above  all  the  debts  and  liabilities  which 
he  owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law 
from  levy  and  sale  under  an  execution. 

[Jurat.]  [Signatures.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  813;  allowed  luhere  penalty 
is  $5,000  or  more,  provided  each  surety  justifies  in  at  least  $5,000, 
and  the  same  person  is  not  counted  as  making  up  the  sum  for 
more  than  one  of  them.] 

FORM  No.  254. 
Certificate  of  AcIaiowl6dgment.2 

County  of  [New  York]  ss. 

I  certify  that  on  this  day  of  _     ,  19     ,  before  me 

personally  appeared  the  above  named  [sureties]  to  pie  known  and 
known  to  me  to  be  the  individuals  described  in  and  who  executed 
the  foregoing  undertaking,  and  severally  acknowledged  to  me  that 
they  executed  the  same. 

[Signature  and  title  of  officer 
taking  acknowledgment.] 

98  See  pp.  460,  461,  paragraphs  26,  i  See  p.  461,  paragraph  27. 

28  {above).  2  For  text  and  forms  on  the  sub- 
SB  As  to  qualifications,  see  p.  454,  jeet   of  acknowledgments,   see  pp.   2, 

paragraph  12   (above).  et  seq. 
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FORM  No.  255. 
Approval  of  bond  or  undertaking.3 

The  within  bond  [o?%  undertaking]  is  hereby  approved  as  to 
form  and  sufficiency  of  sureties*  [if  fractional  justification  is 
allowed,  add,  and  the  sum  in  which  they  are  required  to  justify  is 
hereby  allowed  to  be  made  up  as  in  the  within  justification  set 
forth]. 

[Date.]  [Signature  of  judge  and  initials  of  title.] 

[If  hy   court,   prefix  to   signature   the    words. 
By  the  court.] 
[File  undertaking,  so  approved,  with  clerk  of  court.] 

FORM  No.  256. 
Notice  of  filing  of  bond  or  undertaking.s 

[Title  of  court  and  cause,  unless  indorsed  on  copy.] 

Please  take  notice,  that  a  bond  [or,  imdertaking] ,  of  which  the 
foregoing  [or,  within]  is  a  copy,  was  this  day  duly  filed  herein, 
with  the  clerk  of  the  within  named  court  [or,  the  clerk  of  the 
county  of  ].® 

[Date.]  [Signature  and  address  of], 

[Address]  To  ,  Attorney  for 

Attorney  for 
[Serve   a   complete   copy    of   the   undertaking,   including   the., 
acknowledgment,  affidavit,  and  approval;  and  this  notice  there- 
with, or  indorsed  thereon.] 

FORM  No.  257. 
Notice  of  exception  to  sureties.T 

[Title  of  court  and  cause.] 

Please  take  notice,  that  the  [plaintiff]  excepts  to  the  sufficiency 
of  the  sureties  in  the  undertaking  [characterize  briefly,  as:  on 
appeal]    filed  herein  on  the  day  of  ,   19     ,    [or, 

under  the  condition  of  the  order  entered  herein  on  the 
day  of  ,  19     ,  stating  briefly  the  character  of  the  order.] 

[Date.]  [Signature  and  address  of] 

Attorney  for 

[Address]   To  ,  Esq., 

Attorney  for 

3  To  be  indorsed  thereon.  N.  Y.  6  Undertakings  on  appeal  must  be 
Code  Civ.  Pro.,  §  812.  See  pp.  462-  filed  in  the  oflSce  of  the  clerk,  with 
464,  paragraphs  29-33   (above).  whom    the    judgment    or    order    ap- 

4  For  some  purposes  this  clause  is  pealed  from  is  entered.  N.  Y.  Code 
expressly  required.  Civ.  Pro.,  §   1307. 

5  See  pp.  465-467,  paragraphs  35-  7  See  pp.  468,  469,  paragraphs  41, 
39    (above).                       e  42   (above). 
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FORM  No.  258. 
Notice  of  justification  of  sureties.s 
[Title  of  court  and  cause.] 

Please  take  notice  that  the  sureties  upon  the  undertaking  of 
the  [defendant]  herein  [characterize  briefly,  as  on  appeal  to  the 
Appellate  Division]  will  justify  before  one  of  the  justices  of  this 
court  at  [Special  Term,  Part  II  thereof,  at  the  County  Court 
House  in  the  Borough  of  Manhattan,  county  of  New  York],  on 
the  day  of  ,  19     ,  at  o'clock  in  the 

noon  of  that  day. 

[Date.]  [Signature  and  address  of], 

[Address]   To      _  ,  Esq.,  Attorney  for 

Attorney  for 

FORM  No.  259. 
Order  amending  undertaking  at  instance  of  party  giving  it,  or  of  suretie3.9 
[Title,  etc.,  as  in  Form  No.  94  or  96,  pp.  255,  257,  and  see  Form 
101,  ivhere  various  recitals  will  he  found.] 
Okdeeed,  that  the  application  of  said  sureties  to  amend  their 
undertaking  in  the  manner  hereinafter  stated,  be  and  the  same 
is  hereby  granted ;  and  the  clerk  of  this  court  is  hereby  directed  to 
insert  the  words  "  jointly  and  severally  "  between  the  words  "  here- 
by "  and  "  undertake,"  as  they  occur  in  said  undertaking, ^°  and 
make  on  the  margin  a  reference  to  this  order,  and  to  the  affidavits 
of  said  [naming  parties],  hereto  annexed  [or,  and  that  the  affi- 
davits of  said  —  naming  sureties  —  be  detached  from  the  papers 
presented  by  the  on  this  motion  and  be  attached  to  said 

original  undertaking,  and  filed  therewith  nunc  pro  tunc  as  of  the 
day  of  ,  19     ],  the  said  undertaking  being  now 

approved  as  thus  amended. 

FORM  No.  260. 
AfSdavit  to  compel  the  giving  of  new  undertaking. 

[Title  of  appellate  court^°^  and  cause.] 

[Venue.] 

M.  ]Sr.,  being  duly  sworn,  says : 

I.  That  he  is  the  [managing  clerk  of  J,  attorney  for 

,  in  this  action. 

8  See  p.  469,  paragraph  43  (aiove).  the    obligors    jointly    and    severally, 

9  See  paragraphs  50,  et  seq.,  p.  472,  there  seems  no  need  of  such  an 
as  to  power  of  court  and  extent  of  amendment.  See  Denike  v.  Denike, 
amendment  permitted.  61    App.   Div.   492,    70   N.   Y.   Supp. 

■10  If  the  obligee  does  not  object  to       629. 
an  undertaking  which  does  not  bind  loa  Parks  v.  Murray,  109  N.  Y.  646. 

31 
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II.  [JEfere  state  concisely  the  purpose  for  which  the  original 
undertaking  was  given,  its  date,  and  day  of  filing,  and  the  present 
condition  of  the  cause.^ 

III.  Since  the  execution  of  said  undertaking,  both  of  the  sure- 
ties "  therein  have  become  insolvent,  and  that  the  circumstances 
of  each  of  them  have  become  so  precarious  that  there  is  reason 
to,  and  deponent  does,  apprehend  that  said  undertaking  is  not 
sufficient  for  the  security  of  the  respondents,  as  appears  from  the 
annexed  affidavits  of  said  sureties  [see  next  Form;  or,  from  the 
following  facts  —  Here  state  bankruptcy  proceedings,  recovery  of 
judgment,  or  any  facts  known  to  deponent  showing  insolvency.] 

IV.  [//  order  to  show  cause  is  desired,  state  circumstances  re- 
quiring short  notice,  and  condition  of  cause.] 

[Jurat.]  [Signature.] 

FORM  No.  261. 
Affidavit  of  surety  upon  foregoing  application.12 
[Title  of  appellate  court  and  cause.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says  that  he  is  one  of  the  sureties  on 
the  undertaking  given  [on  appeal  to  the  Court  of  Appeals]  herein 
dated  ,  19       ,  and  sworn  to  and  acknowledged  on  the 

day  of  ,  19     .     That  at  the  time  deponent  signed 

and  justified  as  such  security  [here  state  facts  explaining  in- 
solvency, for  instance,  thus]  he  was  not  worth  anything  outside 
his  business,  tools,  and  building,  which  deponent  then  estimated 
to  be  about  the  sum  of  dollars  over  and  above  his  then  in- 

debtedness. That  since  the  execution  by  him  of  said  tmdertak- 
ing,  he  has  met  with  several  losses  in  said  business,  amounting 
in  the  aggregate  to  nearly  dollars,  and  also  has  made  a 

bad  investment  in  a  patent  right  amounting  to  dollars, 

and  that  if  deponent  should  be  called  upon  to  pay  the  amoum; 
covered  by  said  undertaking,  or  his  proportionate  part  of  the 
same,  he  would  be  unable  to  pay  the  same.  That  deponent's 
circumstances  have,  since  the  making  of  said  undertaking,  be- 
come so  precarious  that  he  knows  that  his  undertaking  is  not  suf- 
ficient for  the  security  of  the  respondent  herein. 

[Jurat.]  [Signature.] 

11  The  court  may  act  upon  the  in-  taking  in  its  discretion.     See  Deving 

solvency  of  one  of  two  sureties  (Bee-  v.  Metcalfe,  72  K  Y.  613. 
man  v.    Banta,    113   N.   Y.    615);    or  12  See  p.  476,  paragraph  59. 

may  refuse    to    compel    new    under- 
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FORM  No.  262. 
Order  that  new  undertaking  be  filed.13 

[Title  as  in  Form  No.  94  or  96,  pp.  255,  257,  and  see  Form 
101,  where  various  recitals  will  he  found.} 

Oedeeed^  that  the  appellant  herein  file  a  new  undertaking  on 
the  appeal  herein,  and  serve  a  copy  of  the  same  as  required  with 
respect  to  the  original  undertalcing  herein,  within  twenty  days 
after  the  service  of  a  copy  of  this  order,  and  if  the  appellant  fail 
so  to  do  within  the  said  twenty  days,  that  the  judgment  [or, 
order,]  in  the  said  action  be  executed,  [or,  that  the  appeal  be  dis- 
missed],^* as  if  no  undertaking  had  been  given  therein. 

[Authentication  as  in  Form  No.  108,  p.  265.] 

FORM  No.  263. 
A£Sdavit  on  motion  to  punish  for  contempt  in  putting  in  false  justification.iQ 

[Title  of  court  and  cause.] 
[Yenue.'] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  [attorney  for]  plaintiff  in  the  above  action. 

II.  [Here  concisely  state  the  proceedings  in  vfhich  the  under- 
talcing  was  given  and  the  giving  of  it  and  the  making  of  the  affi- 
davits of  sufficiency  as  well  as  its  filing,  adding]  and  that  a  copy 
of  said  undertaking,  acknowledgment,  and  affidavit  is  hereto  an- 
nexed, marked  Schedule  A. 

III.  That  the  said  undertaking,  being  duly  filed,  effected  a  stay 
of  all  plaintiff's  proceedings  toward  the  collection  of  said  judg- 
ment during  the  pendency  of  the  said  appeal  therefrom  [or  other- 
wise state  its  effect]. 

[State  injury  to  the  applicant,  for  instance,  thus]  IV.  That 
on  said  appeal  said  judgment  was  duly  affirmed  aJid  judgment  of 
affirmance  thereon  duly  entered  in  favor  of  this  plaintiff,  against 
said  defendant  on  the  day  of  ,  19     ,  and  for  the  sum 

of  dollars,  costs  of  said  appeal. 

13  See  p.  476,  paragraph  59.  615,    was    on    the    ground    that    the 

1*  Under    N.    Y.    Code    Civ.    Pro.,  surety,  as  matter  of  fact,  only  erred 

1308.  in    judgment    as    to    his    solvency.) 

15  Sustained  by  Nathans   v.  Hope,  Hull   v.   L'Eplatinier,    5    Daly,    534 ; 

18    Am.    L.    Eev.    687;    s.    c.»   more  aflf'g  20  How.  Pr.  500;   s.  p.,  Cleary 

fully,   N.  Y.   Daily  Reg.   June   14th,  v.   Christie,   41   Hun,   566.     See  also 

1884.      (The   reversal    in   100    N.    Y.  p.  472,  paragraph  49. 
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V.  That  thereupon,  and  on  or  about  the  day  of  ^ 

19     ,  execution  was  duly  issued  on  said  judgment,  and  for  the 

said  costs  of  said  appeal  against  said  defendant  for  the  sum  of 

dollars,  which  execution  was  thereafter  duly  returned 

wholly  unsatisfied,  and  said  judgment  and  costs  remain  unpaid. 

"VI.  That  thereafter  an  action  was  duly  brought  in  the 
court  by  this  plaintiff  against  said  M.  N.,  one  of  the  sureties  in 
said  undertaking  upon  such  undertaking  and  such  proceedings 
were  had  therein  that  on  the  day  of  ;  19     ,  this 

plaintiff  duly  recovered  a  judgment  against  said  M.  IST.  for  the 
sum  of  dollars,  which  was  on  that  day  docketed,  and  an 

execution  duly  issued  to  the  sheriff  of  the  county  of  , 

where  said  M.  IST.  then  resided,  which  execution  was  returned  by 
said  sheriff  wholly  unsatisfied,  and  said  judgment  remains  un- 
paid. 

VII.  That  at  the  time  of  executing  said  undertalfing  and  mak- 
ing said  affidavit  of  sufficiency,  said  M.  'N.  was  insolvent  and 
pecuniarily  worthless,  and  had  no  property  over  and  above  his 
debts  and  liabilities;  that  deponent  finds  by  examination  of  the 
judg-ment  records  that  at  said  time  there  were  unpaid  judgments 
of  record  and  which  are  still  unsatisfied  of  record  against  M.  M"., 
amounting  to  over  dollars  [adding^  any  other  details 
Tcnoivn  to  deponent  showing  that  the  surety  must  have  teen  aware 
of  his  insolvent  condition.^ 

VIII.  That  plaintiff's  rights  and  remedies  in  said  action  were 
defeated,  impaired,  and  prejudiced  by  the  conduct  of  said  M. 
iN".  in  executing  said  undertaking  and  making  afiidavit  of  his  suf- 
ficiency. 

IX.  \_If  application  is  ex  parte,  add']  That  no  previous  ap- 
plication for  the  purposes  of  punishment  for  contempt  has  been 
made  herein  [except,  etc}^] 

l^Signature.] 
\^rjurat.'\ 

[Add  affidavits  in  corrohoration,  such,  for  instance,  as  par- 
ticulars of  unsatisfied  judgments  and  proof  of  hnown  insolv- 
ency; and  if  order  to  shpiv  cause  is  ashed  for,  state  circumstances 
requiring  short  notice,  and  condition  of  cau^e.^'^l 

[For  Forms  of  further  proceedings,  see  Contempt.] 

16  See   p.    116,   paragraph    84;    see  17  See  pp.  170,  171,  for  examples, 

also  p.  171,  for  examples. 
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Veeification. 


1.  What  is. 

2.  Objects. 

3.  —    under    the    codes 

4.  Matters  of  fact 

5.  Necessity, —  in   general. 

6.  Substance  of  the  allegation. 

7.  Tests  for  doubtful  cases. 

8.  — verification   of  truth. 

9.  — verification  merely. 

10.  — to    deponent's    knowledge. 

11.  Title. 

12.  Venue. 

13.  Who  to  make. 

14.  Allegation  of  character  of  party. 

15.  Several  parties. 

16.  Signature. 


17.  V/ho  may  administer  oath. 

18.  Authentication. 

19.  — of  exhibits. 

20.  Waiver. 

21.  Collateral   attack. 

22.  Inconsistency. 

23.  Falsity. 

24.  Amending. 

25.  Remedy    for    nonveriflcation 

complaint. 

26.  —  of  responsive  pleading. 


of 


FOEM. 

(264)  Verification  where  no  other 
form  is  prescribed  by  stat- 
ute. 


1.  What  is.] — The  term  "verification,"  as  used  under  mod- 
ern practice,  means  an  affidavit  to  the  truth,  or  belief  in  the  truth, 
of  what  has  been  stated  in  a  foregoing  document.^'' 

2.  Ohjects.] — Verifications  have  been  required  for  one  or  more 
of  the  following  objects: 

(1.)  To  secure  good  faith  on  the  part  of  the  applicant.  This 
was  the  main  object  of  requiring  bills  in  chancery  to  be  verified 
before  the  issue  of  a  subpoena,  and  in  requiring  dilatory  pleas 
at  common  law  to  be  verified.  Hence  it  was  commonly  held  that 
in  such  cases  an  affidavit  to  belief  was  sufficient;^®  and  where  sev- 
eral persons  joined  in  pleading,  verification  by  either  was 
enough.^" 


18  Patterson  v.  Brooklyn,  6  App.  Div.  127,  40  N.  Y.  Supp.  581;  Van  Alstyne 
V.  Erwine,  U  N.  Y.  331,  where  a  repetition  in  an  indorsed  afiidavit  of  all  the 
facts  set  forth  in  the  petition,  was  held  a  sufficient  verification  thereof. 

19  Mentor  v.  People,  30  Mich.  91  (holding  that  a  statute  requiring  the 
prosecuting  attorney  to  verify  an  information  is  for  securing  good  faith,  and 
is  satisfied  by  oath  that  he  "believes"  the  same  to  be  true),    s.  p.,  Veeder  v. 

.Moritz,  9  Paige,  371. 

20  Haggard  v.  Smith,  71  111.  226.  (Affidavit  of  claim  sworn  to  by  only  one 
of  several  plaintiffs,  held  suflSeient;  no  law  requiring  all  the  parties  to  swear 
to  a  claim.)     To  same  effect,  Haggard  v.  Smith,  76  id.  507. 

Tayon  v.  Hardman,  23  Mo.  539  (petition  to  perpetuate  testimony,  verified 
by  only  part  of  the  petitioners,  sustained  on  the  same  ground). 

Huntington  v.  House,  22  Mo.  365  (joint  petition  by  husband  and  wife,  held 
sufficiently  verified  by  husband  only). 

Hemphill-  v.  Ruckersville  Bank,  3  Kelly  ( Geo. ) ,  435   ( holding  that  a  bill  of 


486  Abbott's  peacticb  and  foems. 

(2.)  To  narrow  the  issues  which  the, court  would  be  called  on 
to  try,  by  preventing  a  party  who  put  in  a  sworn  pleading  from 
alleging  any  thing  that  he  did  not  know  or  believe  to  be  true. 
Akin  to  this  was  the  probing  of  the  conscience  of  a  defendant  in 
a  bill  for  discovery.  For  this  purpose  it  was  generally  held  that 
each  person  must  verify  for  himself;  but  might  allege  on  informa- 
tion and  belief  any  matters  not  necessarily  within  his  knowledge. 

(3.)  To  make  proof,  on  the  strength  of  which  the  court  might 
render  a  decision,  as,  for  instance,  on  an  original  petition,  or  in 
granting  an  injunction  on  a  sworn  bill,  or  dissolving  it  on  an 
answer  ;^^  or  in  taking  jurisdiction  of  a  special  statutory  proceed- 
ing. For  this  purpose  a  verification  could  serve  no  further  than 
it  was  positive,  or  where  its  allegations  on  information  and  belief 
were  supported  by  documents  or  rehearsal  of  other  evidence,  suffi- 
cient to  malie  a  prima  facie  case  on  the  motion.  Hence  the  usual 
verification  of  a  bill  in  chancery  is  not  sufiicient  proof  to  sanction 
granting  an  order  or  decree  thereon.^^ 

3.  —  under  the  Codes.] —  The  requirements  of  verification  un- 
der the  Codes  are  to  be  construed  with  reference  to  which  of  these 
purposes  is  to  be  served.  By  the  New  York  statute  a  pleading 
(and  in  practice  the  usage  is  the  same  for  a  petition)  should  in- 
dicate on  its  face  what  allegations  are  made  on  information  and 
belief  of  the  person  verifying;  and  the  verification  is  to  be  ex- 
pressed positively,  except  as  to  the  matters  stated  in  the  pleading 
to  be  alleged  on  information,  etc.  This  enables  the  court,  when 
the  pleading  is  presented  in  support  of  a  motion,  to  judge  at  once 
how  far  it  can  serve  as  proof,  and  how  far  merely  as  allegation 

complaint  for  injunction,  filed  by  several  plaintiffs,  was  sufficiently  verified 
by  one  in  the  absence  of  any  rule  requiring  all). 

Otherwise  of  a  joint  and  several  answer  in  chancery,  where  complainant 
has  the  right  to  the  oath  of  each;  though  he  may  waive  it.  Fulton  Bank  v. 
Beach,  6  Wend.  36. 

21  Shonk  V.  Knight,  12  W.  Va.  667  (holding  bill  so  expressed  and  verified 
as  to  be  obviously  on  information  and  belief,  not  enough  under  a  statute 
requiring  it  to  satisfy  the  court  of  plaintiff's  equity). 

State  V.  Mayor,  4  Nebr.  260   (holding  that  under  statute  requiring  that  an  ' 
affidavit  to  procure  mandamus  to  issue,  must  set  forth  the  facts,  a  verifica- 
tion, like  that  allowable  verifying  a  pleading,  that  the  facts  are  true  as  the 
affiant  verily  believes,  is  insufficient),     s.  p..  State  v.  County  Com'rs,  21  Fla.  1. 

Banlc  V.  Jones,  1  Swan  (Tenn.),  391  (under  statute  forbidding  any  plea  in 
abatement  to  be  received  unless  the  party  "  shall  prove  the  truth  "  of  it  by 
affidavit  or  otherwise,  an  affidavit  on  information  and  belief  is  insufficient). 

22  The  Chancellor  v.  Traphagen,  41  N.  J.  Eq.  369,  2  Cent.  Rep.  209,  and  cases 
cited. 
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needing  other  proof.  And  several  persons,  though  pleading  to- 
gether, must  each  verify  when  verification  is  required,^  unless 
they  are  united  in  interest,  in  which  case  verification  by  the  one 
who  is  acquainted  with  the  facts,  is  accepted  for  both.^* 

4.  Matters  of  fact] — A  requirement  of  verification,  since  its 
object  is  to  secure  authentication  of  representations  of  fact,  is  not 
extended  by  construction  to  an  instrument  which  does  not  allege 
matter  of  fact,  but  only  suggests  or  interposes  objections  of  law.^^ 
Upon  the  same  principle,  under  a  statute  such  as  is  in  force  in 
some  States,  requiring  pleas  in  abatement  to  be  verified,^®  a  plea 
merely  stating  defendant's  right  to  take  advantage  of  matter  in 
abatement  alleged  in  plaintiff's  complaint,  has  been  held  not  to 
need  verification.^^ 

5,  Necessity  —  in  general.] — The  practice  of  the  courts  usu- 
ally requires  (even  where  there  is  no  express  statute  like  that 
which  now  exists  for  the  case, of  subsequent  pleadings,  when  the 
plaintiff's  complaint  is  verified)  that  applications  to  the  court  be 
made  on  oath,  and  (except  where,  as  in  the  case  of  mere  motions, 
affidavit  is  sufficient),  the  oath  should  be  in  the  form  of  a  verifica- 
tion annexed  to  the  pleading  or  petition ;  ^*  but  it  is  discretionary 

23  Gray  v.  Kendall,  10  Abb.  Pr.  66. 

24  Paddock  v.  Palmer,  32  Misc.  426,  66  N.  Y.  Supp.  743. 

25Keabadour  v.  Weir,.  20  Tex.  254  (dispensing  with  verification  of  plea 
which  merely  gave  notice  that  defendant  would  take  advantage  of  matter  in 
abatement  alleged  in  plaintiff's  complaint ) . 

Thus,  under  a  statute  requiring  a  pleading  of  fact  to  be  verified,  a  petition 
in  error  need  not  be  verified.  Newlove  v.  Wbodward,  9  Nebr.  502.  But  where 
it  contains  allegations  of  material  facts  not  appearing  in  the  record,  then  it 
must  be  verified.      Hanover  v.  Sperry,  35  Ohio  St.  244. 

26  See,  for  instance.  Cherry  v.  Eawson,  49  Ga.  228;  N.  Y.  Code  Civ.  Pro., 
§  513. 

In  Allen  v.  Pannell,  51  Tex.  165,  the  requirement  was  held  to  vitiate  an 
unverified  plea  filed .  on  the  day  of  trial,  setting  up  that  the  plaintiff  had 
become  insane. 

27Keabadour  v.  Weir,  20  Tex.  254. 

In  Morrow  v.  Morrow,  3  Brev.  (S.  C.)  394,  it  was  held  error  to  strike 
out  such  a  plea  after  filing,  because,  while  such  a  plea  should  be  verified,  the 
intention  of  the  affidavit  is  to  give  information  to  the  court  and  not  validity 
to  the  plea.  Whenever  such  a  plea  has  been  entered,  therefore,  the  pre- 
sumption is  that  it  was  with  the  consent  of  the  court. 

28  In  Black  v.  Auditor,  26  Ark.  237,  where  a  petition  for  mandamus  was 
refused  for  want  of  verification  (among  other  reasons),  the  court  well  said: 
"  The  practice  appears  to  be  well  settled  that  a,  jurat  is  necessary,  for,  other- 
wise, the  time  of  the  court  might  be  taken  up- with  frivolous  applications,  or 
merely  for  the  purpose  of  obtaining, the  opinion  of  the  court  on  a  supposed 
state  of  facts. 

s.  p..  State  V.  Hudnall,  2  N.  &  McC.   (S.  C.)  419   (prohibition). 
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^'ith  the  court  whether  to  act  oa  an  unverified  pleading  or  peti- 
tion,^^  if  adequate  evidence  is  also  presented. 

6.  Suhsiance  of  the  allegation.] — In  the  case  of  a  paper  other 
than  a  pleading,  if  no  particular  form  for  verification  is  prescribed, 
it  is  the  safer  practice  to  follow  the  form  prescribed  by  usage  or 
statute  for  the  verification  of  pleadings,^"  taking  care,  if  it  is  to 
be  used  as  proof,  to  indicate  in  the  allegations  what  matters,  if 
any,  are  alleged  only  on  information  and  belief,  and  to  express  the 
verification  positively,  with  reference  to  all  other  matters  in  such 
manner  as  to  identify  them ;  as  in  the  form  of  verification  of 
pleadings  under  the  New  York  Code  of  Civil  Procedure. 
(§  526.) 

Where  there  is  no  express  requirement  as  to  form  or  contents 
of  verification,  and  no  settled  practice,  an  ordinary  jurats  like  that 
of  an  affidavit,  has  been  accepted.^^ 

7.  Tests  for  doubtful  cases.] — Where  the  statute  or  rule  fails, 
as  is  frequently  the  case,  to  give  any  clear  indication  of  how  ex- 
plicit the  oath  must  be,  the  following  generally  recognized  prin- 
ciples will  serve  as  a  guide,  due  regard  being  had  to  the  object  for 
which  the  verification  is  required ;  and  the  language  of  the  various 

28  The  question  was  so  treated  in  Baumeister  v.  Demuth,  84  App.  Div.  394, 
82  N.  Y.  Supp.  831,  aff'd,  178  N.  Y.  630;  Schermehorn  v.  L'Espenasse,  2  Dall. 
360;  Hawkins  v.  Hunt,  14  111.  42;  Laughlin  v.  Lamasco  City,  6  Ind.  223; 
Parsel  v.  Barnes,  25  Ark.  261. 

McDougal  V.  City  of  Brazil,  83  Ind.  211  (holding  it  error  to  strike  out 
executor's  answer  alleging  payment,  as  defense  to  suit  to  compel  payment  ot 
tax,  because  unverified ) . 

Martin  v.  Porter,  4  Heisk.   (Tenn.)   407. 

Hunter  v.  Robinson,  5  W.  Va.  272  (accepting  affidavit  made  part  of  the 
bill  as   substantial  compliance ) . 

In  Kelly's,  Application,  10  Abb.  Pr.  208,  the  court  say,  on  application  to 
compel  payment  of  personal  tax:  "Application  to  courts  for  process  ot 
imprisonment  are  generally,  if  not  universally,  on  affidavits,  and  there  is 
nothing  in  the  statute  excepting  this  proceeding  from  the  general  rule." 

In  Moore  v.  Cheeseman,  23  Mich.  332,  the  court  below  sustained  a  demurrer 
to  a  bill  to  annul  a  deed  on  the  ground  that  the  bill  was  not  sworn  to. 
aeld,  error.  The  court  said:  "There  is  no  rule  requiring  bills  in  cases  of 
general  equity  cognizance  to  be  sworn  to.  Bills  that  attempt  to  remove  into 
a  court  of  equity  matters  cognizable  in  a.  court  of  law,  and  bills  in  cases 
requiring  the  preliminary  aid  of  the  court  upon  facts  stated  in  the  bill,  if  the 
facts  are  not  otherwise  substantiated,  should  be  verified." 

80  State  V.  Day,  57  Wis.  655. 

81  Parker  v.  Clark,  7  W.  Va.  467,  472;  Hickman  v.  Painter,  11  id.  386, 
State  V.  Wright,  10  Nev.  167;   Chevallier  v.  Williams,  2  Tex.  239. 

Contra,  Friedlander  v.  Pollock,  5  Coldw.    (Tenn.)   490. 
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provisions  of  the  New  York  Code  of  Civil  Procedure,  requiring 
verification,  is  appended  in  a  note,  that  the  reader  may  test  the 
applications  of  these  principles : — ^^ 

8.  —  verification  of  truth.] — Even  vchere  the  requirement  of 
a  verification  is  that  it  state  that  the  instrument  "  is  in  all  re- 
spects just  and  true,"  the  addition  in  the  verification  of  the  quali- 
fying words,  "  to  the  best  of  his  knowledge  and  belief,"  does  not 
vitiate.^^    But  where  the  statutory  requirement  is  that  the  party's 

a2  By  N.  Y.  Code  Civ.  Pro.,  §  526,  the  verification  of  a  pleading  in  an  action 
must  be  to  the  effect  "  that  the  pleading  is  true  to  the  Icnowledge  of  the 
deponent,  except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true." 

For  forms  of  verifications  of  pleadings,  see  chapter  on  Pleadings. 

For  bill  of  particulars  by  an  affidavit  "  to  the  effect,  that  he  believes  it  to 
be  true."     (§  531.) 

Other  provisions  of  the  statute  apply  the  same  requirement  to  verifications 
of  pleadings  in  the  surrogate's  court  (§  2534),  verifications  in  summary  pro- 
ceedings to  dispossess  {§§  2235,  2244),  of  return  by  party  to  alternative  writ 
of  prohibition  (§  2098),  petition  to  change  name  (§  2412),  or  for  sale  of  real 
estate  of  infant,  etc.    (§  2350). 

For  statement  to  judgment  by  confession,  "  that  the  matters  of  fact  therein 
set  forth  are  true."     Id.,  §  1274. 

For  petition  for  habeas  corpus  the  "  oath  of  the  petitioner  to  the  effect 
that  he  believes  it  to  be  true."    Id.,  §  2019. 

For  petitions  for  insolvent's  discharge  or  exemption  from  arrest  "  to  the 
effect  that  the  petition  is  in  all  respects  true  in  matter  of  fact."  Id.,  §§  2151, 
2189. 

For  appointment  of  trustee  to  take  care  of  prisoner's  property,  "  to  the 
effect  that  the  matters  of  fact  therein  stated  are  true,  to  the  best  of  the 
petitioner's  knowledge  and  belief."     Id.,   §  2222. 

To  discover  the  death  of  a  life  tenant,  "  to  the  effect  that  the  matters  of 
fact  therein  set  forth  are  true."     Id.,  §  2303. 

For  the  appointment  of  a  committee  of  a  lunatic,  "  to  the  effect  that  the 
matters  of  fact  therein  stated  are  true."     Id.,  §  2325. 

Return  to  writ  of  habeas  corpus  is  to  be  verified  (except  in  case  of  a  return 
by  an  officer),  "by  his  oath,"  Id.,  §  2026;  but  the  return  must  state  the  facts 
positively. 

33  Pratt  V.  Stevens,  94  N  .Y.  387,  rev'g  26  Hun,  229  (oath  to  schedules  of 
assignor  for  benefit  of  creditors ) .  The  court  say  ( per  Millee,  J. )  :  "  We 
think  that  the  addition  made  was  not  in  contravention  of  the  .statute,  and 
that  the  language  employed  was  a  substantial  compliance  with  the  same.  The 
statute  prescribes  no  particular  form,  and  it  is  not  required  that  the  affidavit 
shall  be  absolute  and  unqualified.  *  »  *  jf  the  construction  insisted  upon 
is  correct,  the  want  of  knowledge  of  a  single  fact  would  prevent  the  debtor 
from  making  the  affidavit.  *  *  *  The  general  rule  is  that  an  oath  taken 
before  a  competent  officer  merely  verifies  the  truth  of  the  facts  stated, 
according  to  the  best  knowledge,  information,  and  belief  of  the  affiant.  The 
positive  affirmation  of  the  fact  sworn  to  in  an  affidavit  is  in  most  cases 
supposed  and  understood  to  be  according  to  the  best  knowledge,  information, 
and  belief  of  the  witness.  In  the  case  at  bar  this  would  be  so  if  the  state- 
ment made  was  unqualified.  It  is  not  any  the  less  so  because  it  is  qualified. 
The  statute  requires  that  the  values  must  be  given  by  the  debtor  according 
to  his  best  knowledge,   and  as   such  values  may   depend  upon   information 
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oath  must  be  "  that  the  matters  therein  set  forth  are  true,"  a  veri- 
fication that  "  he  believes  "  they  are  true  is  bad.^* 

9.  —  verification  merely.] — If  the  requirement  is  simply  of 
verification  by  the  oath  or  affirmation  of  the  party,  a  positive 
declaration  that  the  statements'^  are  true  is  enough  without  any 
further  expression  to  show  that  the  party  has  personal  knowledge.^' 
Otherwise  if  made  by  a  stranger. 

10.  —  to  deponent's  knowledge.] — A  requirement  of  verifica- 
tion upon  the  knowledge  of  the  deponent  is  satisfied  by  a  substan- 
tial indication  of  knowledge,  such  as  saying  that  he  "  knows  the 
contents "  of  the  paper,  and  that  the  same  is  true ;  *^  but  it  is  not 
satisfied  by  a  general  allegation  of  truth,  not  indicating  his  knowl- 
edge.'* A  verification  purporting  to  be  on  knowledge  is  rendered 
ineffective  by  adding  alleged  "  sources  of  deponent's  informa- 
tion "  which  disclose  that  he  has  no  actual  knowledge.'^ 

and  belief,  it  is  difficult  to  see  how  they  can  be  given  as  absolutely  true. 
The  affidavit  here  is  as  absolute  in  fact  and  in  law  as  if  the  additions  made 
had  not  been  inserted." 

s.  p.,  Gibbons  v.  Sheppard,  2  Brewst.  1 ;  Large  v.  Keen's  Creek  Co.,  30  Ind. 
263;  Jackson  v.  Webster,  6  Munf.   (Va.)  4G2. 

Pratt  V.  Stevens  {above),  overrules  in  effect  Van  Horn  v.  Montgomery, 
5  How.  Pr.  238,  which  was  to  the  contrary.  So  also  were  Seitz  v.  Miles, 
16  Mich.  456;  Benedict  f.  Hall,  76  N.  C.  113.  But  in  these  last  two  cases  the 
verification  was,  perhaps,  held  defective  merely  because  it  was  offered  as  proof 
of  facts  alleged.     See  Hadley  v.  Watson  (Mass.,  1886),  3  New  Eng.  Eep.  367. 

34  Ingram  c.  Eobbins,  33  N.  Y.  409. 

35  Stating  that  the  "  facts  "  were  true,  instead  of  "  matters,"  was  held  suffi- 
cient in  Whelpley  v.  Van  Epps,  9  Paige,  332.  In  Lewis  v.  Winston,  26  La. 
Ann.  707,  an  affidavit  that  the  allegations  are  true  was  held  sufficient  under 
statute  requiring  it  to  state  that  all  the  allegations  are  true. 

36Arata  v.  Tellurium,  etc.,  Co.,  3  West  Coast  Rep.  151  (verification  of  me- 
chanics' lien). 

Election  Cases,  65  Pa.  St.  20    (election  petition). 

Washburn  v.  People,   10  Mich.  372    (verification  of  criminal  information). 

Where  under  such  a  requirement  the  usual  form  for.  verification  of  plead- 
ings ( including  the  addition  "  except  as  to  matters  therein  stated  on  informa- 
tion," etc.,)  was  followed,  it  was  held  nevertheless  sufficient,  in  Kirk  v. 
Rhoads,  46  Cal.  398,  403   (election  contest). 

In  Carpenter  ■;;.  Providence  Washington  Ins.  Co.,  4  How.  (U.  S.)  185,  217, 
the  rule  that  an  officer  of  a  corporation  may  verify  its  answer  was  held  to 
sustain  an  answer  sworn  to  "according  to  the  best  of  his  knowledge  and 
belief  "  only,  made  by  the  president,  who  had  not  come  into  office  when  the 
alleged  transaction  took  place. 

37  Matter  of  Macaulay,   94  N.  Y.   574. 

38Sexaner  r.  Bowen,  10  Abb.  Pr.  (N.  S.)  335,  3  Daly,  405  (verification  of 
pleading)  ;  Williams  v.  Reil,  11  How.  Pr.  374. 

39Moran  v.  Helf,  52  App.  Div.  481,  65  N.  Y.  Supp.  113;  Morris  v.  Fowler, 
99  App.  Div.  245,  90  N.  Y.  Supp.  918.  ff  ,  , 
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If  deponent  swears  he  has  read  the  pleading  and  knows  the 
contents,  an  allegation  that  they  are  true  implies  that  they  are  so 
to  his  knowledge;  and  conversely,  if  he  swears  they  are  true  to 
his  knowledge,  except,  etc.,  this  implies  sufficiently  that  he  has 
read  the  pleading  or  heard  it  read,  and  knows  the  contents.*" 

11.  Title.]  — If,  as  is  usual,  the  verification  is  underwritten 
or  indorsed  on  the  document  it  verifies,  and  refers  to  it  as  fore- 
going or  within,  no  separate  caption  or  title  is  necessary.*^ 

12.  Venue.] — A  venue  is  as  essential  as  in  the  case  of  any 
other  affidavit.*^ 

13.  Who  to  mahe.] — Where  the  requirement  is  general — of 
proof  hy  oath  or  affirmation,  without  saying  whose — the  court 
may  act  on  verification  by  attorney,  solicitor,*^  or  counsel.  Where 
the  oath  of  a  party  is  required  the  court  may  accept  that  of  the 
real  party  in  interest,**  but  should  not  accept  that  of  the  attorney 
as  a  full  substitute  for  that  of  the  party,  if  the  requirement  of 
the  party's  oath  was  for  the  purpose  of  guarding  against  collusion.*^ 
But  if  the  statute  does  not  preclude,  the  court  have  power  on 
special  application  to  allow  a  petition  which  ought  to  be  verified 
in  person,  to  be  verified  by  the  attorney  or  solicitor  provisionally 
until  the  party  can  himself  be  sworn ;  *®  though  where  an  inter- 
ference with  the  client's  property  interests  are  sought,  the  court 
may  refuse  to  act  upon  the  petition  so  verified  until  proof  of 
attorney's  authority  be  supplied.*'^ 


«>  Patterson  v.  Ely,  19  Cal.  28. 

*iLevy  V.  Wilson,  43  Iowa,  605;  Cook  v.  Yarwood,  41  111.  115. 

42  Lane  v.  Morse,  6  How.  Pr.  394.    See  p.  13  of  this  volume. 

In  Brotton  v.  AUston,  2  West.  L.  Monthly,  588,  the  lack  of  a  venue  to  the 
verification  was  supplied  by  looking  to  a  venue  which  in  that  case  appeared 
on  the  petition. 

*3  Graves  v.  Dale,  1  Monr.  190.  (Demurrer:  solicitor's  oath  to  bill  held 
sufficient.)  But  reason  or  excuse  should  be  shown  for  substituting  the  oath 
of  attorney  for  that  of  party.    Reid  v.  Hoffman,  6  Heisk.   (Tenn.)   440. 

«Taber  v.  Gardner,  6  Abb.  Pr.  (N.  S.)  147  (holding  that  the  word  "  party  " 
in  Code  Pro.,  §  157,  embraces  the  person  for  whose  benefit  the  suit  is  brought. 
Order  striking  out  answer  for  insufiicient  verification,  reversed ) . 

45Bloomfleld  v.  Ketcham,  95  N.  Y.  657,  5  Civ.  Pro.  Rep.  (Browne),  407 
(holding  it  error  to  accept  attorney's  affidavit  to  submission  of  facts  agreed, 
for  decision  under  N.  Y.  Code  Civ.  Pro.,  §  1279). 

48  Bruce  v.  Bruce,  L.  R.  6  Prob.  &  Div.  16;  s.  c,  29  Wkly.  Rep.  474. 
(Petition  for  dissolution  of  marriage.) 

47  Matter  of  Stephani,  75  Hun,  188,  26  N.  Y.  Supp.  1039. 
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A  verification  on  behalf  of  a  corporation  is  made  by  its  officer,* 
and  on  behalf  of  an  infant,  by  the  guardian  ad,  litem;  in  either 
case  this  satisfies  the  requirement  of  a  verification  by  the  "  party;" 
and  may  be  in  the  form  appropriate  for  a  party  only  to  use,  i.  e., 
may  omit  stating  grounds  of  belief  as  to  all  matters  not  stated 
on  knowledge,  and  reason  why  party  does  not  verify.*® 

So  a  verification  on  behalf  of  a  person  of  unsound  mind  may 
be  by  his  guardian,  the  fact  of  mental  incapacity  appearing  on 
the  face  of  the  papers,  and  the  court  exercising  its  discretion  as 
to  the  necessity  of  personal  examination,  or  evidence  of  intelli- 
gence®" 

14.  Allegation  of  character  of  party.] — The  principle  that 
requires  a  distinct  allegation  of  the  character  of  an  affiant,  so 
as  to  show  his  relation  to  the  cause,  does  not  apply  to  a  verifi- 
cation made  by  a  party  named  as  such  in  the  instrument  to  which 
the  verification  is  appended®^  Here  mere  description  as  a  party 
is  enough.  But  it  does  apply  to  the  case  of  a  verification  by  a 
third  person,  on  excuse  shown  for  non-verification  by  the  party. 
Here  the  fact  of  being  agent,  attorney  or  officer  should  be  sworn 
to ;  although  in  case  of  a  public  officer  of  whom  the  court  may  tate 
judicial  notice,  the  omission  does  not  vitiate. 

15.  Several  parties.] —  It  is  not  essential  that  a  petition  by 
several  persons  be  verified  by  all,  if  they  are  united  in  interest, 
unless  the  statute  or  rule  of  court  requires  each  to  verify;  for 
the  court  may  accept  and  act  on  a  verification  by  one  only,  if 
the  reason  why  the  others  do  not  join  is  sworn  to.     In  such  cases 


*8  A  railroad  company's  attorney,  appointed  to  verify  petitions  in  con- 
demnation proceedings,  is  such  an  "  officer."  Matter  of  St.  L.  &  Ad.  R.  Co., 
133  N.  Y.  270.  So  is  a  director.  Eastham  v.  York  State  Tel.  Co.,  86  App. 
Div.  562,  83  N.  Y.  Supp.  1019.  A  "general  manager,"  without  further 
description  of  his  powers  and  duties,  is  not.  Meton  v.  Isham,  4  N.  Y.  Supp. 
215,  15  Civ.  Pro.  Kep.  259. 

48  N.  Y.  Code  Civ.  Pro.,  §  526;  Clay  v.  Baker,  41  Hun,  58  (guardian 
ad  litem)  ;  Henry  v.  Brooklyn  Heights  R.  R.  Co.,  43  Misc.  589,  89  N.  Y. 
Supp.  525  (domestic  corporation).  Robinson  r.  Ecuador  Devel.  Co.,  32 
Misc.  106,  65  N.  Y.  Supp.  427   (contra,  as  to  foreign  corporations). 

50  People  ex  rel.  Norton  v.  N.  Y.  Hospital,  3  Abb.  N.  C.  229,  and  note. 

Bl  Levy  V.  Wilson,  43  Iowa,  605   (verification  of  answer). 

s.  p.,  Blaiberg  v.  Parke,  48  L.  T.  R.  (N.  S.)  311  (verification  of  bill  of  sale). 

In  Brotton  Ji.  Allston,  2  West.  L.  Monthly,  588,  a  statement  that  "  the 
party  "  appeared  and  made  oath  to  the  petition,  was  held  sufficiently  to  show 
that  the  plaintiff  did. 


COMMON  FORMS. XXVI.     VERIFICATION.  493 

the  court  will  usually  proceed  by  analogy  to  the  statute  or  practice 
regulating  the  verification  of  pleadings.^^ 

Persons  sought  to  be  charged  on  the  same  facts  are  regarded 
as  united  in  interest  within  the  principle  allowing  one  to  verify ;  ^■' 
but  persons  whose  liability  is  dependent  on  different  facts  on  which 
one  may  have  recourse  over  against  the  other,  such  as  the  maker 
and  indorser  of  negotiable  paper,  are  not.^ 

16.  Signature.] —  The  affidavit  of  verification  should  be  signed 
by  the  affiant ;  but  a  pleading  or  petition  duly  sigiied  by  the  party 
or  attorney  is  not  to  be  disregarded  by  the  adverse  party  as  a 
nullity,  merely  because  the  verification  is  not  also  signed  by  the 
affiant. ^^     But  the  court  should  not  act  on  an  unsigned  verifica- 

•  tion  as  proof. 

17.  Who  may  administer  oath.] —  The  rules  as  to  who  may 
generally  administer  oaths,  are  applicable.  In  New  York  and 
acme  other  jurisdictions,  it  is  not  allowable,  and  elsewhere  it  is 
not  generally  safe  practice,  to  take  a  verification  before  the  at- 
torney of  record.^® 

B2N.  Y.  Code  Civ.  Pro.,  §  525.  (If  two  or  more  parties  are  pleading  to- 
gether and  are  united  in  interest,  one  of  them  who  is  acquainted  with  the 
facts  may  verify.) 

53  So  held  of  joint  wrongdoers.  Zoellner  v.  Newberger,  1  N.  Y.  Monthly 
L.  Bui.  29;  Mooney  v.  Eyerson,  8  N.  Y.  Civ.  Pro.  435. 

Verification  by  one  of  two  complainants,  "  that  the  facts  set  forth  in  the 
bill,  so  far  as  they  relate  to  his  act  and  deed,  are  true,  and  so  far  as  they 
relate  to  the  act  and  deed  of  others,  he  believes  them  to  be  true,"  held 
sufficient.    Harper  v.  Whitehead,  33  Ga.  138;  s.  p.,  Clark  v.  Croft,  51  id.  368. 

B4  Andrews  v.  Storms,  5  Sandf.    (7  N.  Y.  Super.  Ct.)   609. 

B6  Place  V.  Yonkers,  43  App.  Div.  380,  60  N.  Y.  Supp.  171;  Smith  v.  Benton, 
15  Mo.  371;  Alford  v.  McCormac,  90  N.  C.  151. 

Contra,  as  to  a  pleading,  under  N.  Y.  Code,  §  528;  Laimbeer  v.  Allen,  2 
Sandf.  648  (holding,  however,  that  in  order  to  disregard,  notice  of  intent  to 
treat  it  as  a  nullity  must  be  given).    Nave  v.  Ritter,  41  Ind.  301. 

In  Pincers  v.  Robertson,  9  C.  E.  Green,  348,  an  answer  was  suppressed 
because  neither  it  nor  the  verification  was  signed.  The  court  say :  "  The 
practice  of  this  court  requires  that  where  the  verification  of  an  answer  is 
in  the  form  of  an  affidavit,  the  name  of  the  deponent  must  be  subscribed  at 
the  foot  of  the  afiidavit,  and  where  in  the  form  of  a  certificate  of  the  officer, 
the  answer  must  be  signed  by  the  party." 

56Gilmore  v.  Hempstead,  4  How.  Pr.  153;  Post  v.  Coleman,  9  id.  64; 
Warner  v.  Warner,  11  Kans.  121   (petition  struck  out  for  so  doing). 

Meade  v.  Thome,  2  West.  L.  Monthly,  312.  Gontra,  Kuhland  v.  Sedgwick, 
17  Cal  123  The  verification  so  taken  is  not  void.  Baumeister  v.  Demuth, 
84  App.  Div.  394,  82  N.  Y.  Supp.  831,  aff'd,  178  N.  Y.  630. 
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18.  Authentication.] — In  respect  to  administration  of  oatk 
and  authentication,  a  verification  is  an  affidavit  and  subject  to 
rules  already  stated  on  that  subject.'^'' 

19.  — of  exhibits.] —  Schedules  or  exhibits  annexed  to,  and 
properly  referred  to  in.  the  document  which  is  verified,  do  not 
need  to  be  separately  verified.^* 

20.  Waiver.] — Where  verification  is  required  as  the  founda- 
tion of  jurisdiction  on  making  an  application  to  the  court  or 
judge,  an  omission  of  verification,  or  such  a  defect  as  amounts 
to  failure  to  comply  with  the  requirement,  is  a  jurisdictional 
defect,  and  is  not  waived  by  proceeding,  unless  it  be  supplied.^" 
But  where  jurisdiction  otherwise  exists,  and  verification  is  re- 
quired as  an  assurance  of  good  'faith  or  for  the  prevention  of  sham 
or  false  pleading,  omission  or  defect  is  waived  by  neglect  to  object 
with  reasonable  promptitude.^" 

Where  verification  is  used  as  proof  on  which  the  court  acts 
—  as  for  instance  in  issuing  an  attachment  or  injunction  —  a 
party  who,  on  a  hearing  and  opportunity  to  object,  does  not 
object  specifically  to-  a  defective  verification,  waives  formal  ob- 
jections to  authentication;  but  if  the  verification,  aided  by  such 
waiver,  proves  anything,  the  sufficiency  of  the  evidence  afforded 
by  it  remains  a  question  which  may  be  reviewed  on  appeal,  not- 
withstanding the  omission  of  specific  objection. 

21.  Collateral  attack.] —  When  proceedings  founded  on  a  verifi- 
cation are  collaterally  questioned,  formal  defects  in  verification 
may  be  aided  by  the  usual  presumptions  of  regularity.^^ 


57  Pages  13,  17,  of  this  volume. 

58  Ely  V.  Frisbie,  17  Cal.  250  (reversing  judgment  for  refusal  to  allow  such 
copies  to  be  read ) . 

59  Luther  v.  Brison,  4  Monthly  L.  Bui.  91;  Williamson  v.  Williamson, 
3  N.  Y.  Civ.  Pro.  Eep.  69,  64  How.  Pr.  450. 

60  Schwartz  v.  Oppold,  74  N.  Y.  307  (objection  cannot  be  taken  at  trial). 
Paddock  v.  Palmer,  32  Misc.  426,  66  N.  Y.  Supp.  743. 

81  Crosier  v.  Cornell  Steamboat  Co.,  27  Hun,  215.  A  petition  for  letters  of 
administration,  held  (in  an  action  "by  the  administrators)  sufficiently  verified 
to  confer  jurisdiction  on  the  surrogate,  although  there  was  no  affidavit  of 
verification  but  a  simple  venue  and  jurat  to  the  petition  itself. 

Schermerhorn  v.  Talman,  14  N.  Y.  93.  (Jurats  attached  to  a  petition  and 
schedules  of  a  bankrupt  presumed  to  have  been  verified  in  court,  if  not 
proved  otherwise.) 
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22.  Inconsistency.] — Where  the  allegations  and  the  verifica- 
tions are  inconsistent  —  as  where  an  answer  denying  partnership 
was  verified  by  an  attorney  who  alleged  that  his  information  came 
from  a  .partner*^ —  or  where  a  pleading  denies  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  any  fact,  and  the  verifi- 
cation alleges  that  the  facts  are  within  the  dependent's  knowledge,''^ 
the  pleading  may  be  struck  out  as  sham. 

23.  Falsity.] —  The  falsity  of  a  verification  when  made,  though 
made  in  expectation  that  acts  intended  to  be  subsequently  done 
would  make  its  statements  true  —  as  where  creditors  signing  a 
petition  in  bankruptcy  swear  that  others  had  signed,  in  antici- 
pation that  they  would  —  is  good  ground  for  setting  aside  the 
process  founded  on  the  verification.^ 

24.  Amending.] — The  general  power  of  a  court  of  record  to 
amend  its  own  proceedings  extends  to  allowing  defective  verifica- 
tions to  be  amended, ^^  and  omitted  verifications  to  be  supplied,®® 
except  where  they  are  jurisdictional. 

The  amendment  may  be  allowed  when  asked  by  way  of  defeat- 
ing a  motion  by  the  adverse  party,  founded  on  the  lack  of  proper 
verification,®^  and  it  may  be  allowed  at  the  trial,  if  the  adverse 
party  is  not  taken  by  surprise.®^ 

25.  Remedy  for  non-verification  of  complaint.] —  The  remedy 
of  one  who  is  proceeded  against  by  an  tinverified  complaint  in 
a  case  where  the  law  requires  verification,  is  not  by  demurrer. 


eajaillard  v.  Tomes,  3  Abb.  N.  C.  24. 

63  West  V.  Home  Ins.  Co.,  18  Fed.  Rep.  622  (granting  motion  that  the 
answer  be  struck  out  for  want  of  proper  verification). 

M Matter  of  Keiler,  4  Abb.  N.  C.  150,  159.  (The  dictum  that  interposing  a 
false  pleading  is  a  contempt,  is  overruled  in  Fromme  v.  Gray,  148  N.  Y.  695. 

65  Yellow  Pine  Co.  v.  Atl.  Lumber  Co.,  21  Misc.  164,  47  N.  Y.  Supp.  77. 

66  Bragg  V.  Bickford,  4  How.  Pr.  21 ;  Kennedy  v.  Wachsmuth,  12  Serg.  &  R. 
(Pa.)  171;  Hargrove  v.  Woolf,  34  Kans.  101;  s.  c,  8  Pac.  Rep.  192;  Trabue 
V.  Higden,  4  Cold.  (Tenn.)  620;  Lowenstein  v.  Monroe,  52  Iowa,  231;  Lattitaer 
V.  Ryan,  20  Cal.  628   (refusing  to  grant  such  leave,  held  error). 

67  Fisher  v.  Bloomberg,  74  App.  Div.  368,  77  N.  Y.  Supp.  541;  Hughes  v. 
Feeter,  18  Iowa,  142;  Angier  v.  Masterson,  6  Cal.  61. 

68  Perry  v.  Jones,  18  Kans.  552  (granting  it  on  terms  which  allowed 
plaintiff  a  continuance). 

Wheeler  v.  Wales,  3  Bush  (Ky.),  225;  Arrington  v.  Tupper,  10  Cal.  464 
(holding  it  error  to  refuse  leave). 

Contra,  Moore  v.  Emmert,  21  Kans.  1.  Compare  Lawrence  v.  Staigg, 
8  E.  I.  254,  where  it  was  held  too  late  to  ask  it  after  trial. 
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for  the  verification  is  no  part  of  the  substance  of  the  pleading; 
nor  by  motion  to  dismiss  the  proceeding,''®  if  it  was  initiated  by 
proper  process;  but  by  returning  or  moving  to  strike  out  the 
unverified  pleading; ''"  or  the  party  may  waive  the  objection  and 
treat  the  paper  as  unverified.''^  If,  however,  the  proceeding  be 
special  and  statutory,  the  requirement  of  verification  may  be 
jurisdictional;  and  if  so,  a  special  appearance  and  motion  to  dis- 
:niss  is  proper;  or,  in  some  cases,  it  m.ay  be  preferable  to  rest  on 
the  voidness  of  any  adjudication  made  without  jurisdiction. 

26.  — of  responsive  pleading.] — The  remedy  of  one  who  is 
entitled  to  a  verified  answer  or  reply  in  response  to  his  previous 
pleading,  and  who  is  served  with  an  unverified  or  defectively 
verified  one,  is  not  by  demurrer,^^  but  by  motion  to  strike  out.'^ 

By  the  IsTew  York  practice,  such  a  motion,  though  proper  in 
a  doubtful  case  to  avoid  the  embarrassment  of  a  charge  of  wrong 
practice  in  entering  judgment,^*  is  not  essential,  but  he  may  give 
notice  to  the  adversary's  attorney  with  due  diligence''^  that  he 
elects  to  treat  it  as  a  nullity,  and  proceed  accordingly.''®  For  this 
purpose  he  should  return  it"  with  specific  notice  of  the  defect,'* 
unless  it  be  served  on  behalf  of  several,  and  properly  verified  on 
behalf  of  some  of  them,  in  which  case  it  should  be  retained  aa 
regular  as  to  them,  and  prompt^®  notice  given  as  respects  the  others. 

He  may,  however,  at  his  election,  waive  the  right  to  strike  out 
or  return  (in  which  case  the  pleading  will  stand  as  an  unverified 
pleading),®''  and  take  the  advantage,  if  any,  that  the  omission  to 
verify  may  give  him  on  the  trial,  as  in  the  ease  of  some  allegations 

69  Fritz  V.  Barnes,  6  Neb.  435. 

^OId.;  Greenfield  v.  Carlton,  30  Ark.  547. 

71  N.  Y.  Code  Civ.  Pro.,  §  528,  providing  thus  as  to  pleadings  generally. 

ra  Parker  v.  Simpson,  1  Mo.  539;  Newby  v.  Rogers,  54  Ind.  193;  Swihart 
V.  Shaffer,  87  id.  208;  Hagler  v.  Mercer,  6  Fla.  342. 

T3  Same  cases;  Dorsey  v.  Hardesty,  9  Mo.  157;  Barber  v.  Summers,  5  Blackf. 
(Ind.)   339;  Harper  v.  Drake,  15  Iowa,  157   (applying  the  Iowa  statute). 

T4  Fredericks  v.  Taylor,  52  N.  Y.  596. 

75  Paddock  V.  Palmer,  32  Misc.  426,  66  N.  Y.  Supp.  743  (five  days'  delay 
in  returning  waives  defect;  dictum  that  twenty-four  hours  is  the  limit  unless 
excuse  for  further  delay  appears). 

76  N.  Y.  Code  Civ.  Pro.,  §  528. 

77  See  p.  404  of  this  volume. 

78  See  p.  404  of  this  volume.  A  notice  tha,t  it  is  returned  because  not  suffi- 
ciently verified,  is  not  enough.     Snape  v.  Gilbert,  13  Hun,  494. 

7®  Hull  V.  Ball,  14  How.  Pr.  305  (holding  forty  days'  delay  to  give  such 
notice  fatal) .  » 

SON.  Y.  Code  Civ.  Pro.,  §  528   (first  sentence). 
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that  need  not  be  proved  unless  put  in  issue  under  oath.^^  He  is 
not  entitled,  however,  to  move  to  compel  his  adversary  to  verify 
the  pleading,^^  unless  it  may  be  in  those  eases  where  the  law  gives 
him  a  right  to  discovery  on  oath  by  means  of  the  pleading  which 
lias  been  served  without  verification. 

FORM  No.  264. 
Verification  where  no  other  form  is  prescribed  by  statute.83 

[Venue.J 

A.  B.,  being  duly  sworn,  says,  that  [he  has  read]  the  foregoing 
petition  [and  knows  the  contents  thereof,  and  that  the  same®*J 
is  true  to  his  own  knowledge,*®  except  as  to  the  matters  therein 
[stated  to  be*®]  alleged  upon  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true. 

[Jurat.J  .  ^Signature.'] 

[For  other  forms  of  Verification  iy  officer,  etc.,  see  page  326, 
Form  No.  194,  etc.;  of  Pleadings,  see  chapter  on  Pleadings  in 
Volume  II.;  of  Assignee's,  Receiver's,  or  Trustee's  Account,  taken 
before  a  referee,  see  Reference.'\ 

81  N.  Y.  Code  Civ.  Pro.,  §  1776  (allegation  taking  issue  on  plaintiff's  in- 
corporation), s.  P.,  Newby  v.  Rogers,  54  Ind.  193  (under  statute  dispensing 
with  proof  of  execution  of  paper  sued  on,  if  not  denied  under  oath ) . 

82 Ralph  V.  Husson,  51  N.  Y.  Super.  Ct.  515   (denying  such  »  motion). 


83  Or,  required  by  court  rule,  or  se  The  omission  of  these  words  will 
practice.  not  vitiate  the  verification  as  a  veri- 

84  The  omission  of  these  bracketed  fication  at  common  law  or  in  equity, 
words  will  not  vitiate.  See  pp.  490,  but  will  deprive  the  instrument  of  its 
491.  value   as    proof.      See    pp.   486,   487. 

85  The  omission  of  all  after  this  And  these  words  are  required  as  a 
point  will  not  vitiate,  if  none  of  the  part  of  the  settled  code  form  in  New 
allegations  of  the  instrument  verified  York,  applicable  to  pleadings.  (Code 
are  expressed  as  on  information  and  Civ.  Pro.,  §  526). 

belief,    but    all    are    expressed    posi- 
tively.    See  chapter  on  Pleadings. 

32 
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CHAPTER  11. 
PEOCEEDINGS  BEFORE  ACTIOK 

[In  addition  to  the  suggestions  embodied  in  this  chapter,  it  may  be  useful 
to  note,  when  advising  on  an  action  affecting  the  title  to  property,  or  its 
possession,  that  the  conditions  in  policies  of  insurance  frequently  require 
notice  to  the  company  in  order  to  prevent  a  forfeiture  of  the  policy  by  the 
occurrence  of  such  litigation,  and  that  to  protect  his  client's  interests,  this 
point  often  requires  attention  from  the  practitioner.] 

Abticle        I.    Agreement  with  client  eegarding  compensation. 
II.    Assignment  of  cause  of  action. 

III.  AUTHOBITT  OF   ATTOENEY. 

IV.  Designation  of  person  to  be  served  with  summons. 
v.    Demands,  notices,  and  securities  before  suit. 

VI.    Examination  of  intended  party  ob  witness. 
VII.    Leave  to  sue. 
VIII.    Guardian  ad  litem. 

ARTICLE  I. 

Ageeement  with  Client  Regaeding  Compensation. 

1.  For  contingent  fee.  share  of  right  of  action,  to 

2.  Notice  to  adverse  party.  cover  contingent  fee. 

3.  Taxable  costs.  (266)   Agreement  for  share  of  a  defi- 
Forms.  nite   fund,  when,  or  if,  re- 

(265)  Agreement    with    client    for  covered. 

1.  For  contingent  fee.'] — Whether  the  agreement  between  the 
attorney  and  client  contemplates  a  contingent,  or  an  absolute  fee, 
it  is  advisable  that  it  be  reduced  to  -written  form. 

The  fee  of  the  attorney  may  be  made  contingent  upon  his  success 
and  payable  out  of  the  proceeds  of  the  litigation.^  The  attorney 
cannot  agree,  as  part  of  his  obligation,  to  pay  the  costs  and 
expenses  of  the  litigation,  or  to  indemnify  his  client  against  the 
same;  such  an  agreement  is  within  the  condemnation  of  the 
statute  against  champerty^*  (Code  Civ.  Pro.,  §  74)  save  only  where 
such  agreement  can  be  shown  to  have  been  in  no  respect  an  induc- 
ing cause  of  the  retainer  and  the  litigation.^ 

1  Fowler  v.  Callan,  102  N.  Y.  395.  Contra,  as  to  an  award  of  alimony. 
Matter  of  Brackett,  114  App.  Div.  257;  Van  Vleck  v.  Van  Vleck,  21  App.  Div. 
272,  47  N.  Y.  Supp.  470.  But  the  retainer  may  be  terminated  by  the  client 
at  will,  and  the  attorney  acquires  no  lien  for  services  not  performed.  Johnson 
V.  Ravitch,  113  App.  Div.  810. 

la  Matter  of  Speranza,  186  N.  Y.  280 ;  Matter  of  Clark,  184  id.  222. 

2  Fowler  v.  Callan,  supra.  Where  it  appeared  that  the  attorney  sought  the 
retainer,  and  for  the  purpose  of  inducing  the  claim  to  be  placed  in  his  hands, 
offered  his  services  and  agreed  to  pay  the  expenses  of  the  litigation,  the  agree- 


BEFORE  ACTION. I.     AGREEMENT  FOE  COMPENSATION.       499 

If  the  agreement  provide  that  the  attorney  shall  receive  nothing 
for  his  services  unless  he  makes  a  collection,  or  recovers  judgment, 
the  attorney's  death  prior  to  collection,  or  judgment,  leaves  his 
estate  entitled  to  nothing,  not  even  a  quantum  meruit.^ 

The  agreement  is  not  to  be  condemned  as  unconscionable  without 
proof  that  it  has  been  induced  by  fraud,  or  that  the  compensation 
provided  for  is  so  excessive  as  to  show  the  attorney's  purpose  to 
obtain  an  improper  or  undue  advantage.*  It  does  not  lie  in  the 
mouth  of  a  defendant,  who  settles  in  violation  of  the  lien,  to 
question  the  propriety  of  the  amount  agreed  upon.' 

For  questions  as  to  compensation,  arising  upon  a  substitution 
of  attorneys,  see  chap.  XII,  Art.  I,  Attorneys. 

2.  Notice  to  adverse  party.] — Before  service  of  the  summons, 
the  attorney  may  protect  himself  from  a  settlement  by  his  client 
without  recognition  of  the  attorney's  rights  only  by  taking  an 
assignment  and  serving  notice  upon  the  adverse  party  of  its 
existence. 

After  action  commenced,  the  agreement  with  the  attorney 
assumes  the  character  of  a  statutory  lien  upon  the  plaintiff's  cause 
of  action,  under  IST.  T.  Code  Civ.  Pro.,  §  66,  of  which  all  the 
world  must  take  notice,  and  any  one  settling  with  a  plaintiff 
(or  with  a  defendant  interposing  a  counterclaim)  without  the 
knowledge  of  his  attorney  does  so  at  his  own  risk.®  The  parties 
are  not  prevented  from  making  an  honest  settlement ;  the  attorney 
will  be  compelled  to  accept  his  share  of  such  settlement  as  a  satis- 

ment  was  held  void.  Coughlin  v.  N.  Y.  C.  &  H.  E.  R.  R.  Co.,  71  N.  Y.  443. 
An  agreement  by  an  attorney  to  take  all  necessary  proceedings,  including  the 
commencement  of  suits,  at  his  own  expense,  was  condemned  in  Stedwell  v. 
Hartmann,  74  App.  Div.  126,  77  N.  Y.  Supp.  498,  11  Anno.  Cas.  283,  aff'd,  173 
N.  Y.  624. 

While  an  attorney  is  unable  to  enforce  a  claim  purchased  by  him  in  viola- 
tion of  Code  Civ.  Pro.,  §  73,  he  may  assign  it  and  his  assignee  may  enforce  it. 
Beers  v.  Washbond,  86  App.  Div.  582,  83  N.  Y.  Supp.  993.  See  also  Wight- 
man  V.  Catlin,  113  App.  Div.  24. 

3  Badger  v.  Celler,  41  App.  Div.  599,  58  N.  Y.  Supp.  653. 

4  Matter  of  Fitzsimons,  174  N.  Y.  15;  Serwer  v.  Serwer,  91  App.  Div.  538, 
86  N.  Y.  Supp.  838  (in  each  case  the  agreement  provided  for  fifty  per  cent, 
of  the  recovery).  By  L.  1902,  chap.  60,  §  4,  the  receiver  of  a  moneyed  cor- 
poration cannot  make  an  agreement  with  an  attorney  for  his  compensation, 
except  upon  approval  of  Attorney-General. 

5  Morehouse  v.  Brooklyn  Heights  R.  R.  Co.,  43  Misc.  414.  89  N.  Y.  Supp.  332. 
ePeri  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  152  N.  Y.  521,  overruling  many  decisions 

of  the  lower  courts  that  notice  to  the  adverse  party  was  necessary  to  protect 
the  lien. 
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faction  of  his  lienJ  When  a  judgment  is  recovered  upon  the 
claim,  the  lien  reaches  forward  and  attaches  to  that  also.^  When 
the  claim  is  extingilished  by  a  settlement  between  the  parties,  the 
lien  fastens  upon  the  fund  in  the  defendant's  hands,  the  instant 
the  agreement  of  settlement  is  made,  and  if  the  defendant  pays  the 
entire  fund  to  an  irresponsible  plaintiff,  the  attorney  may  bring 
an  action  in  equity  to  foreclose  the  lien  upon  the  fund,  and 
defendant  will  not  be  permitted  to  say  he  has  nothing  in  his  hands 
to  satisfy  it.® 

If  the  attorney  is  successful  the  judgment  will  provide  for  an 
execution  to  be  first  issued  against  the  defendant  client,  and  if 
returned  unsatisfied  then  to  issue  against  the  defendant  who  has 
disregarded  the  lien.-^" 

The  lien  of  the  attorney  for  his  services  and  disbursements  is 
superior  to  the  right  of  the  adverse  party  to  have  a  judgment 
against  the  client  in  his  favor  set  off  against  the  other  judgment. ■** 

If  the  client  voluntarily  discontinues  without  receiving  any  sum 
in  settlement,  there  is  nothing  upon  which  the  lien  has  fastened 
except  the  client's  cause  of  action,  which  is  not  extinguished  by  the 
discontinuance.-'^ 

3.  Taxable  costs.] —  Costs  allowed  by  law,  presumptively  belong 
to  the  client^^  and,  since  the  Code,  are  not  the  measure  of  the 
attorney's  compensation  in  the  absence  of  special  agreement. •**  An 
agreement  to  pay  the  attorney  a  share  of  the  amount  collected 
requires  the  court  to  award  only  such  share  of  the  costs,  even 
including  an  extra  allowance.-'^ 

At  common  law,  an  attorney  has  a  lien  upon  the  judgment  to 
the  extent  of  the  costs,  such  lien  operating  to  effect  an  equitable 

T  Peri  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra. 

8  Fischer-Hansen  v.  Brooklyn  Heights  R.  R.  Co.,  173  N.  Y.  492,  499. 

9  Fischer-Hansen's  Case,  supra.  In  such  an  action  the  client  must  be  made 
a  party  defendant  as  well.  Oiahei  v.  Penn.  R.  R.  Co.,  101  App.  Div.  473,  91 
N.  Y.  Supp.  1034. 

In  Smith  v.  Acker  Process  Co.,  102  App.  Div.  170,  92  N.  Y.  Supp.  351,  the 
court  considered  that  resort  to  the  summary  proceeding  provided  for  in  §  66 
was  preferable  to  the  action  in  equity  —  Sed  quceref 

10  Morehouse  v.  Brooklyn  Heights  R.  R.  Co.,  43  Misc.  414,  89  N.  Y.  Supp. 
332. 

11  Smith  V.  Cayuga  Lake  Cement  Co.,  107  App.  Div.  524,  95  N.  Y.  Supp.  236. 

12  Sullivan  v.  McCann,  113  App.  Div.  61;  Matter  of  Brackett,  114  W.  257. 
iSMcIlvaine  v.  Steenson,  90  App.   Div.   77,  85  N.  Y.  Supp.   889;  Early  o. 

Whitney,  106  App.  Div.  399,  94  N.  Y.  Supp.  728. 

14  Rtarin  v.  Mayor,  106  N.  Y.  82. 

15  Mcllvaine  v.  Steenson,  supra. 
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assignment  of  the  costs  and  to  defeat  an  application  to  have  them 
set  off  against  a  debt  owed  by  the  client;  "  when  a  judgment  is  for 
costs  only,  the  judgment  is  itself  notice  of  the  lien,"  but  if  for 
damages  and  costs  it  is  not  notice  even  for  taxed  costs  and  the  lien 
may  only  be  protected  by  notice  to  the  judgment-debtor. ^^  A 
settlement  by  the  client  without  costs  destroys  the  attorney's 
right  thereto,  under  an  agreement  that  he  may  have  "  all  costs 
recovered."  ^® 

In  New  York,  the  statute  (Code  Civ.  Pro.,  §  66)  raises  a  lien 
that  is  effective  without  notice.^" 

Prospective  costs  may  be  assigned.^' 

FORM  No.  265. 
Agreement  with  client  for  share  of  right  of  action  to  cover  contingent  fee.22 

In  consideration  of  [one  dollar  to  me  in  hand  paid  and  in 
further  consideration  of]  the  agreement  by  A.  B.,  attorney  at  law, 
to  act  for  me  as  my  attorney  in  the  commencement  and  prose- 
cution of  an  action  to  recover  upon  a  certain  claim  for  damages 

isDelany  v.  Miller,  84  Hun,  244,  32  N.  Y.  Supp.  505,  1  Anno.  Cas.  266; 
Husted  V.  Thomson,  26  Misc.  548,  57  N.  Y.  Supp.  558. 
IT  Marshall  v.  Meeeh,  51  N.  Y.   140. 
18  Marshall  v.  Meech,  supra. 
isOishei  v.  Met.  St.  Ry.  Co.,  110  App.  Div.  709,  97  N.  Y.  Supp.  447. 

20  Peri  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  152  N.  Y.  521. 

21  Matter  of  Havemeyer,  27  App.  Div.  123,  50  N.  Y.  Supp.  126. 


22  The  matter  of  the  attorney's  lien  Civ.  Pro.  362 ) ,  and  notice  of  such  as- 
for  services,  on  his  client's  cause  of  signment  must  be  given, 
action,  is  regulated  by  section  66  of  After  action  begun,  no  notice  of  lien 
the  Code.  The  lien  created  by  that  need  be  given.  Peri  v.  N.  Y-  G.  &  H. 
section  is  in  addition  to  the  attorney's  R.  R.  R.  Co.,  152  N.  Y.  521.  A  de- 
lien  at  common  law  (to  retain  the  fendant  settling  veithout  the  knowl- 
client's  papers  until  satisfaction  of  his  edge  of  plaintiff's  attorney  does  so  at 
claim,  or  to  apply  funds  received  by  his  own  risk  (id.),  and  if  the  attorney 
him  in  the  action).  Matter  of  Wilson,  is  thereby  deprived  of  his  share  by 
2  N.Y.  Civ.  Pro.  Rep.  343.  It  attaches  reason  of  his  client's  insolvency  or  de- 
to  the  cause  of  action,  claim,  or  coun-  parture,  he  has  an  action  in  equity 
terclaim,  from  the  commencement  of  against  the  original  defendant  to  fore- 
the  action,  or  the  service  of  the  an-  close  his  lien.  Fisher-Hansen  v. 
swer.  (§  66.)  To  protect  himself  Brooklyn  Heights  R.  R.  Co.,  173  N.  \;. 
before  suit  brought  from  a  settlement  492.  It  matters  not  that  the  cause  of 
by  the  client,  an  attorney  may,  there-  action  is  not  assignable,  and  the 
fore,  take  an  assignment,  if  the  cause  agreement  made  before  judgment,. 
of  action  is  assignable  (see  Oliwell  i).  Serwer  v.  Serwer,  91  App.  Div.  538, 
Verdenhelven,   7  N.  Y.   Supp.  99,   17  86  N.  Y.  Supp.  838. 
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which  I  have  against  the  Y.  Z.  Co.,  for  personal  injuries  suffered 
by  me  on  the  day  of  j  19     j  through  the  -negligence 

of  said  company,  I,  M.  N.,  of  ,  hereby  agree  that  said 

A.  B.  may  have  and  retain  [twenty-five]^*  per  cent  of  the  amount 
of  any  verdict  recovered  against  or  compromise  effected  with  said 
company  [such  twenty-five  per  cent,  to  be  in  full  compensation 
for  the  services  of  my  said  attorney  throughout  the  entire  con- 
duct of  said  case,  and  no  other  or  further  charge  for  any  such  ser- 
vices to  be  made  against  me].^* 

My  said  attorney  shall  have  any  taxable  costs,  in  addition  to  the 
aforesaid  twenty-five  per  cent.*^ 

ISTo  settlement,  or  compromise,  shall  be  made  without  my  con- 
sent and  the  consent  of  my  said  attorney.^* 

In  Witness  wheeeof,  &c. 

FORM  No.  266. 
Agreemenl  for  share  of  a  definite  fund  when,  or  if,  recovered. 

In  consideration  of  the  agreement  this  day  made  by  A.  B.,  coun- 
sellor at  law,  that  he  will  act  as  our  attorney  and  counsel  in  such 
proceedings  as  may  be  necessary  to  obtain  for  us  our  shares  in 
the  estate  of  M.   IST.,  late  of  ,  deceased,  we,  the  imder- 

signed,  next  of  kin  and  heirs  at  law  of  said  M.  E".,  hereby  agree 
to  pay  said  A.  B.  for  his  services  one-fourth  of  any  sum  or  sums 
of  money  that  may  be  received  by  us,  or  any  of  us,  in  settle- 
ment of  our  claims  as  heirs-at-law  and  next  of  kin  of  said  de- 


23  An  agreement  to  pay  an  attorney  long  to  the  client,  a  definite  stipula- 
fifty  per  cent,  of  the  recovery  can  not  tion  to  that  eflfect,  as  in  the  Form,  is 
be  condemned  as  unconscionable  and  necessary. 

illegal  on  its  face ;  it  can  only  be  in-  26  This  is  unnecessary  in  New  York, 
terfered  with  when  shown  to  have  under  section  66  of  the  Code,  and  in- 
been  induced  by  fraud,  or  to  be  so  effective  to  prevent  an  honest  settle- 
excessive  as  to  evince  the  attorney's  ment  (see  paragraph  2,  p.  499),  and 
purpose  to  obtain  an  improper  or  un-  of  doubtful  utility  between  the  par- 
due  advantage.  Matter  of  Fitzsimons,  ties  in  any  jurisdiction.  Its  constant 
174  N.  Y.  15;  Serwer  v.  Serwer,  91  presence  in  such  agreements  may  be 
App.  Div.  538,  86  N.  Y.  Supp.  838.  due  to  its  supposed  moral' eii'ect  upon 

24  See  paragraph  1,  p.  498,  as  to  the  the  client. 

propriety  and  enforceable  character  or  In  Weller  v.  Jersey  City,  H.  &  P. 

agreement  for  contingent  fee.     A  fur-  R.  R.  Co.   (N.  J.,  July,  1905),  65  At), 

ther   stipulation  that   "  the   attorney  Rep.  459,  the  court  held  that  such  a 

agrees  to  pay  all  necessary  disburse-  stipulation  in  an  action  for  personal 

ments  "   may   most   materially   affect  injuries  did  not  deprive  the  defendant 

the  validity  of  the  agreement.     Id.  of  his  right  to  compromise  with  the 

25  Set  paragraph  3,  p.  500,  as  to  at-  plaintiff, "  if  done  in  good  faith  and 
torney's  right  to  taxable  costs.  Since  without  any  attempt  to  defraud  the 
the  presumption  is  that  such  costs  be-  attorney. 
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ceased,  or  in.  pursuance  of  any  judgment,  decree,  or  order  in  any 
action  or  proceeding  undertaken  in  respect  to  the  same,  or  one- 
fourth  of  any  property  or  interest  that  we  may  become  seized  or 
possessed  of  as  such  heirs-at-la\v  or  next  of  kin.^''^ 
Witness  our  hands,  &c. 

27  From    Bennett    v.    Donovan,    83  a  mere  contract  of  employment.     Also, 

App.   Div.    95,    82    N.   Y.    Supp.    506,  held,  that  the  attorney's  successor  in 

where  it  was  held  that  the  agreement  interest  could  maintain  an  action  for 

operated  as  an  edfuitable  assignment  an  accounting  and  to  compel  the  pay- 

of  one-fourth  of  whatever  money  or  ment  to  him  of  the  agreed  share, 
property  was  recovered,  and  was  not 
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AETIOLE  11. 

ASSIGH"MBNT   OF   CaTJSE  OF   AcTIOW. 

1.  What  causes  of  action  assignable.  (268)   Assignment  of  cause  of  action, 

2.  When  desired  for  purpose  of  action.  (269)   Another   form: — Assignment 

3.  Form.  share  or  interest,  to  secure 
Forms.                                                                             aid  in  prosecuting  claim. 

(267)   Assignment  of  claims  —  com-  ^ 

mon  form. 

1.  What  causes  of  action  assignable.]  —  Under  code  procedure 
nearly  all  causes  of  action  are  assignable,  except  such  as  are  purely 
personal,  and  do  not  survive  the  death  of  either  party,  and  such 
as  are  specially  precluded  from  assignment  by  statute,  or  judicially 
excepted  on  grounds  of  public  policy.^* 

A  part  of  an  entire  debt  or  obligation  may  be  assigned,^^  and 
the  assignee  of  the  part  may  bring  his  separate  action.^®*  A 
special  guaranty  is  not  assignable  until  a  right  of  action  has 
arisen  upon  it.^". 

The  general  test  in  respect  to  torts  is,  that  a  cause  of  action 
for  injury  to  a  right  of  property,  though  it  be  caused  by  negligence, 
deceit,  or  other  tort,  is  assignable ;  ^^  but  a  cause  of  action  for 
injury  to  the  person,  whether  of  the  plaintiff  or  to  one  so  identified 
with  him  that  his  right  of  recovery  in  respect  to  it  is  purely 
personal  —  such  as  a  parent's  right  of  action  for  loss  of  his  child's 
services,  and  a  husband's  action  for  loss  of  his  wife's  services  or 
consortium  —  is  not  assignable. ^^  If  the  tort  cause  injuries  both 
to  property  and  the  person,  the  right  of  action  in  respect  to  the 

28  N.  Y.  Code  Civ.  Pro.,  §  1910. 

29  Chambers  v.  Lancaster,  160  N.  Y.  342. 

29a  Chase  v.  Deering,  104  App.  Div.  192,  93  N.  Y.  Supp.  434. 

30  Brum  v.  Gilbert,  50  App.  Div.  430,  64  N.  Y.  Supp.  144;  Levy  v.  Cohen, 
45  Mise.  Oo,  91  N.  Y.  Supp.  594. 

siWolflf  V.  Eausch,  22  Misc.  108,  48  N.  Y.  Supp.  716;  Drake  v.  Smith, 
12  Hun,  532  (conversion)  ;  Woodbury  v.  Delap,  1  Sup.  Ct.  (T.  &  C.)  20,  65 
Barb.  501;  Wickham  v.  Roberts,  112  App.  Div.  742,  98  N.  Y.  Supp.  1092; 
Johnston  v.  Bennett,  5  Abb.  (N.  S.)  331;  Keeler  v.  Dunham,  114  App.  Div.  94 
(deceit).  Whether  an  action  abates  is  not  the  test  of  its  assignability. 
Keeler  i'.  Dunham,  supra. 

32Ludwig  V.  Glaessel,  34  Hun,  312  (guardian's  assignments  of  rights  of 
children  under  Civil  Damage  Act  for  injury  to  means  of  support). 

Wade  V.  Kalbfleisch,  58  N.  Y.  282  (for  breach  of  promise  of  marriage). 
And  see  Snyder  v.  Wabash,  etc.,  Ey.  Co.   (Mo.,  1885),  2  West.  Rep.  107. 
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former  is  assignable,  and  in  respect  to  the  latter  not.^*    A  verdict 
or  judgment  based  on  a  personal  tort  is  assignable.^* 

The  principal  statutory  and  judicial  exceptions,  on  the  grounds 
of  public  policy,  are,  certain  claims  against  the  government, ^^ 
including  official  salary  or  allowances  not  yet  earned,®®  contracts 
with  government,®''  penalties,®*  claims  to  lands  held  under  an 
adverse  possession®®  (in  which  case  the  grantee  must  sue  in  the 
grantor's  name*"),  a  possibility  of  reverter,*^  claims  to  pure  expec- 
tancies, which,  according  to  some  authorities,  are  not  assignable,*^ 
claims  to  the  income  of  a  trust  created  by  a  third  person,  and 
reasonably  necessary  for  the  support  of  the  beneficiary.*®     Claims 

33  A  cause  of  action  against  a  plumber  for  damages  resulting  from  improper 
repairing,  held  to  abate  by  his  death  as  to  damages  to  plaintiff's  person,  but 
to  survive  as  to  damages  and  expenses  occasioned  by  children's  sickness. 
Scott  V.  Brown,  24  Hun,  620. 

34Zogbaum  v.  Parker,  66  Barb.  341,  aff'd,  55  N.  Y.  120;  Dougherty  v. 
Gardner,  8  Abb.  N.  C.  224. 

35  10  U.  S.  Stat.  L.,  170;  Ervvin  v.  United  States,  97  U.  S.  392;  Goodman 
V.  Niblack,  102  U.  S.  556;  Bailey  v.  United  States,  109  U.  S.  432;  Bachman  v. 
Lawson,  109  U.  S.  659,  17  Repr.  257. 

Compare,  as  to  sustaining  validity  of  assignment  of  government  contract, 
Oregon  Steamship  Co.  v.  Otis,  100  N.  Y.  446,  aflf'g  27  Hun,  452;  s.  c,  more 
fully,  14  Abb.  N.  C.  388. 

36 Bowery  Nat.  Bank  v.  Wilson,  122  N.  Y.  478  (future  fees  of  sheriff); 
Billings  V.  O'Brien,  14  Abb.  Pr.  (N.  S.)  238;  Inhabitants  of  Wayne  v. 
Cahill  (N.  J.,  1886),  6  Atl.  Rep.  621;  Bliss  v.  Lawrence,  58  N.  Y.  442;  17 
Am.  Eep.  273  (unearned  salary  of  public  officer)  ;  Matter  of  Worthington, 
141  N.  Y.  9    (executor's  commissions). 

^'7  Although  it  may  be  disregarded  by  the  government,  it  is  good  between 
the  parties.      Matter  of  Hovy,   153  N.  Y.  522. 

38McBratney  v.  R.,  W.  &  0.  R.  R.  Co.,  17  Hun,  385,  holding  that  a  cause 
of  action  against  a  railroad  to  recover  the  penalty  for  exacting  payment  of 
excessive  fare,  is  not  assignable. 

See  Brackett  v.  Griswold,  103  N.  Y.  425,  holding  a  cause  of  action  against 
director  for  false  certificate  of  paid-up  capital  abates  by  director's  death. 

39  A  grant  of  lands,  held  adversely  at  the  time,  is  void.  N.  Y.  Real  Property 
Law,  §  225 ;  Chamberlain  v.  Taylor,  12  Abb.  N.  C.  473. 

Actual,  not  constructive,  possession  is  required  to  avoid  the  deed.  Dawley 
1?.  Brown,  79  N.  Y.  390. 

40  N.  Y.  Code  Civ.  Pro.,  §  1501;  Hasbrouek  v.  Bunee,  62  N.  Y.  475. 
«Niooll  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  12  N.  Y.  121. 

42  Stover  V.  Eyeleshimer,  4  Abb.  Ct.  App.  Dec.  309.  (A  sound  authority  in 
support  of  such  assignments  of  mere  expectancies.)  Contra,  Smith  v.  Baylis, 
3  Dem.  567.  . 

One  may  assign  his  interest  in  money  to  become  due  him  on  the  establish- 
ment of  a  claim  against  a  foreign  government  before  a  mixed  commission, 
the  instrument  of  assignment  containing  express  words  of  transfer.  In  the 
contemplation  of  equity  it  is  immaterial  that  the  fund  is  not  in  esse.  Peugh 
V.  Porter,  112  U.  S.  737.  So  also  of  a  claim  against  a  municipal  corporation. 
Jones  V.  Mayor,  etc.,  ofN.  Y.,  90  N.  Y.  387. 

43TolIes  V.  Wood,  16  Abb.  N.  C.  1,  and  note  on  reaching  trust  income. 

Other  claims  under  a  trust,  though  merely  expectancies,  are  alienable. 
Ham  V.  Van  Orden,  84  N.  Y.  257,  except  that  one  beneficially  interested  in  a 
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to  the  specific  performance  of  contracts  which  by  their  terms  are 
purely  personal,  are  also  unassignable,**  but  in  this  class  of  cases, 
if  the  contract  has  been  performed  on  either  part,  a  right  of  action 
for  damages  for  non-performance  by  the  other  is  assignable,  not- 
withstanding clauses  in  the  contract  making  performance  a  per- 
sonal matter. 

2.  When  desired  for  purpose  of  action.] — The  cases  in  which 
attorneys  are  called  on  to  advise  in  regard  to  the  expediency  of 
an  assignment  of  a  cause  of  action  before  commencing  suit,  are 
chiefly  those  in  which  it  is  supposed  that  it  may  have  effect  on  a 
question  of  jurisdiction,  or  authority  to  sue,  of  security  for  costs,*^ 
or  of  evidence. 

Under  statutes  enabling  an  assignee  of  a  chose  in  action  to 
sue,  if  there  be  no  express  restriction,  it  is  no  objection  to  an 
assignment  otherwise  good  that  it  was  made  for  the  purpose  of 
enabling  the  assignee  to  sue  in  a  jurisdiction  in  which  the  assignor 
could  not  have  sued.*^ 

Upon  this  principle  a  foreign  executor  or  administrator,  who 
cannot  himself  maintain  an  action  without  taking  out  letters 
within  the  State,  may  assign  the  cause  of  action,  and  the  assignee 
can  sue  thereon.*^  So,  although  the  Act  of  1875*^  has  interposed 
to  prevent  an  assignment  of  a  cause  of  action  being  made  for  the 
purpose  of  making  a  controversy  between  citizens  of  different 
States,  which  before  was  between  citizens  of  the  same  State,  and 


trust  for  the  receipts  of  the  rents  and  profits  of  lands  cannot  assign  such 
interest.     N.  Y.  Real  Property  Law,  §  83. 

As  to  life  insurance  for  wife,  etc.,  Eadie  v.  Slimmon,  26  N.  Y.  9. 

44  N.  Y.  Bank  Note  Co.  v.  Hamilton  Bank  Note  Co.,  180  N.  Y.  280,  291; 
Hayes  v.  Willio,  4  Daly,  259  (theatrical  employment)  ;  Merritt  v.  Booklovers' 
Library,  89  App.  Div.  454,  85  N.  Y.  Supp.  797 ;  Devlin  v.  Mayor,  etc.,  of  N.  Y., 
63  N.  Y.  8. 

45  See  Chapter  VII,  post. 

46  McDonald  v.  Smalley,  1  Pet.  620;  Jones  v.  League,  18  How.  (U.  S.)  76; 
Smith  V.  Kernochen,  7  id.  198;  Barney  v.  Baltimore,  6  Wall.  280. 

Otherwise  if  the  assignment  was  not  an  actual  one,  but  merely  colorable. 
Smith  p.  Kernochen,  7  How.   (U.  S.)   198;  Jones  v.  League,  18  id.  76. 

47  Harper  v.  Butler,  2  Pet.  239 ;  Petersen  v.  Chemical  Bank,  32  N.  Y.  21 ; 
Guy  V.  Craighead,  6  App.  Div.  463,  39  N.  Y.  Supp.  688.  But  the  assignee 
of  an  executor,  who  in  his  individual  capacity  held  the  claim  against  the 
estate  of  the  testator,  which  he  could  himself  only  have  presented  in  his 
accounts,  held,  not  entitled  to  sue  thereon  in  Snyder  v.  Snyder,  30  Hun,  186. 

48  Mar.  3,  1875,  §  5,  18  U.  S.  Stat.  L.,  478,  as  amended  by' the  Act  of  Mar.  3, 
1887,  Chap.  V,  Article  III,  post. 
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thus  giving  jurisdiction  to  a  circuit  court  of  tlie  United  States,*® 
yet,  where  the  controversy  is  between  citizens  of  different  States, 
the  claimant  can  assign  his  claim  to  a  citizen  of  the  same  State 
with  the  debtor,  and  thus  prevent  removing  to  the  circuit  court  an 
action  brought  by  the  assignee  in  the  State  court. 

An  attorney  is  prohibited  from  buying  claims  for  the  purpose 
and  with  the  intent  of  bringing  suits  thereon.®"  The  prohibition 
of  the  statute  does  not,  however,  extend  to  disabling  him  from 
acting  as  an  assignee  to  enforce  the  claim  in  the  interest  of  his 
client." 

"  The  inducement  frequently  existing  at  common  law  to  assign 
for  the  purpose  of  enabling  the  original  party  to  testify  as  a  witness 
no  longer  exists  (save,  perhaps,  in  very  exceptional  instances) 
under  the  New  York  statute,  by  which  parties  and  interested 
witnesses  may  generally  testify,  except  that  assignors  of  a  cause 
of  action  equally  with  the  assignee  are  disqualified  from  testifying 
as  against  the  representatives  of  or  those  deriving-  title  from  a 
deceased  person  or  person  of  unsound  mind.®^  In  the  assignee's 
action,  however,  the  assignor  is  not  under  the  same  liability  to  be 
examined  as  a  party  before  trial,  as  he  would  have  been  had  he 
himself  sued;  but  may  be  compelled  to  make  an  affidavit  for  a 
motion,  which  could  not  be  required  of  him  were  he  a  party.®^ 

3.  Form.^ —  No  formality  is  required  in  the  transfer  of  a  chose 
in  action.  An  oral  assignment  is  good,  though  a  writing  is  desir- 
able for  the  pupose  of  making  proof.®*  It  is  immaterial,  as 
between  the  assignee  and  the  debtor,  whether  the  transfer  was 
merely  colorable  and  without  a  consideration,  if  the  legal  title 
has  passed.''^ 

49  Crawford  v.  Neal,  144  U.  S.  585 ;  Ashley  v.  Board  of  Super.,  83  Fed.  Rep. 
534,  54  U.  8.  App.  450. 

BO  Code  Civ.  Pre,  §  73. 

BiSee  Wightman  v.  Catlin,  113  App.  Div.  24,  98  N.  Y.  Supp.  1071,  and 
cases  cited. 

52  N.  Y.  Code  Civ.  Pro.,   §  829. 

53  See  pp.  106,  107  of  this  volume. 

64Hanes  v.  Sackett,  56  App.  Div.  610,  67  N.  Y.  Supp.  843.  In  Paige  v. 
New  York-,  11  N.  Y.  Supp.  496,  33  N.  Y.  St.  Rep.  844,  the  court  refused  to 
accept  the  oral  proof  of  an  assignment  of  monies  due  under  a  city  contract. 

65  Sheridan  v.  Mayor,  68  N.  Y.  30. 
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FORM  No.  267. 
Assignment  of  claim;  common  fonn. 

In  consideration  of  the  sum  of  [one  dollar]  to  me  in  hand  paid 
by  Y.  Z.,  of  ,  receipt  whereof  is  hereby  acknowledged,  I 

A.  B.,  of  ,  have  sold,  assigned,  transferred,  and  set  over 

to  said  Y.  Z.,  his  executors,  administrators,  and  assigns,  the 
[within  —  0?%  annexed  account  against  M.  JST.,]  together  with 
any  and  all  monies  due  and  to  grow  due  thereon.  Hereby  giving 
and  granting  to  said  Y.  Z.  full  power  and  authority  to  collect,  de- 
mand, receive  and  give  good  and  valid  acquittance  therefor  as 
against  me,  and  in  my  name  or  otherwise  to  sue  therefor. 

Witness  my  hand  ,this  day  of  ,  19     . 

[Signature.] 

[^Assignor's  acknowledgm>ent,  for  convenience  in  proving.] 

FORM  No.  268. 
Assignment  of  cause  of  action. 

I,  A.  B.,  of  ,  for  value  received^®  [or,  in  consideration 

of  ^^  dollars  received]  from  Y.  Z.,  of  ,  hereby  assign, 

transfer,  and  set  over  to  said  Y.  Z.  [here  describe  the  claim; 
for  instance,  if  on  contract,  annex  instrument  or  hill  of  items,  and 
then  say]  the  claim  or  demand  due  me  by  M.  N.,  of  ,  on 

the  within  [or,  annexed]  ,®^  and  all  interest  thereon®^  [and 

I  hereby  covenant  to  and  with  said  Y.  Z.,  that  the  sum  of 
dollars  —  with  interest  from  the  day  of  ,  19     , 

—  is  now  due  thereon].*" 

56  This  is  a  sufficient  statement  of  41  Ohio  St.  483,  13  Cln.  Wkly.  L.  Bui. 

consideration  as   against   the   debtor,  191. 

(Hendrickson  i\  Beers,  6  Bosw.  639),  58  An  assignment  of  a  debt  trans- 

and  if  question  should  arise  between  fers    by    implication    a    judgment   or 

the  assignee  and  the  assignor,  or  his  mortgage   by   which   the   debt  is   se- 

creditors,   it   lets   in   evidence   of  the  cured.      Batesville  Institute  v.  KaufF- 

true   consideration.  man,  18  Wall.  151. 

The    debtor    cannot    question    the  An  assignment  of  a  judgment,  and 

consideration,    nor   object   that   there  of  all  bonds  and  instruments  taken  ih 

was   none.       Sheridan    v.    Mayor,    68  connection  with  the   suit,  includes  a 

N.  Y.   30;    Stone  v.   Frost,  61  N.  \.  bond  given  to  dissolve  an  attachment. 

614.  George  v.  Tate,  102  U.  S.  564.      But 

5T  Even  a  nominal  consideration  is  an  assignment  of  the  "  within  "  in- 
enough  as  against  the  debtor,  but  dorsed  on  a  chattel  mortgage  does  not 
stating  only  such,  has  in  some  juris-  suffice  as  an  assignment  of  another 
dictions  been  held  to  preclude  evidence  title  to  the  mortgaged  chattel  men- 
of  the  true  consideration,  even  when  tioned  within. 

offered  in  support  of  the  instrument.  69  The  right  to  interest  would  usu- 

But    defendant   may   of   course    show  ally  be   deemed   to    pass  though  not 

that  the  assignment  itself  was  illegal,  mentioned.      Jermain   v.  Lake  Shore, 

as,  for  instance,  that  the  assignee  was  etc.,  Ry.  Co.,  91  N.  Y.  483,  493;  Hud- 

an  attorney  and  took  the  assignment  son  Valley  R.  R.  Co.  v.  O'Connor;  95 

for  the  purpose  of  suing.      See   Cre-  App.  Div.  6,  88  N.  Y.  Supp.  742. 

tean  v.   Foote,  40  App.   Div.  215,  57  60  A  covenant  that  the  assignor  has 

N.  Y.  Supp.  1103;   Stewart  v.  Welch,  the  right  to  assign  is  implied.      Burt 
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[Another    form,    appropriate   where    incidental   remedies    for 
fraud,  (&C.J  may  be  involved}   all  claims  and  demands  of  every 
name,  nature,  and  description  tliat  I  may  now  have  or  be  en- 
titled to  on  account  of  the  fifty  shares  of  the  capital  stock  in  the 
Company  which  were  subscribed  for  by  me.®^ 

[Another  form,  appropriate  for  unliquidated  damages]  all 
claims  and  demands  for  damages  arising  out  of  any  breach  of 
the  covenant  against  incumbrances  contained  in  a  deed  of  prem- 
ises situated  in  ,  executed  by  M.  IST.,  of  ,  to  me, 
dated  the  day  of  ?  19  >  and  recorded  in  Liber 
of  Conveyances,  page  ,  in  the  office  of  the  clerk  [or,  register} 
of  the  county  of              : 

[Or  thus^  demands  arising  out  of  a  joint  adventure  with  M. 
'S.,  of  ,  in  the  purchase  and  fitting  out  of  the  barqupi 

,  and  supplying  her  with  cargo  for  a  voyage  to  Califor- 
nia.^' 

[Or  thus']   all  claims  and  demands  against  M.  N.,  sheriff  of 
County,  arising  out  of  his  failure  to  return  an  execu- 
tion against  the  property  of  O.  P.,  the  judgment  debtor,  in  the 
action  of  v.  ,  within  the  time  required  by  law, 

and  by  reason  of  his  making  a  false  return  to  such  execution.®* 

[Where  consent  to  use  the  assignor's  name  is  desired,  add] 
And  I  hereby  constitute  the  said  Y.  Z.  my  attorney  irrevocable, 
in  my  name  or  otherwise,  but  at  its  own  proper  cost,  to  take  all 
proper  legal  measures  for  the  collection  thereof.®* 

Witness  my  hand  and  seal,  this  day  of  ,  19     . 

In  presence  of  [Signature.]      [Seal.^^]. 

[Signature  of  mtness.^^] 

V.  Dewey,  40  N.  Y.  283.     So  is  a  cove-  63  See  Jackson  v.  Daggett,  24  Hun, 

nant  of  genuineness  of  an  evidence  of  204,    where    Zabriskie    v.    Smith,    13 

debt,  and  against  one's  own  acts,  etc.  N.  Y.  322,  as  to  the  test  of  assigna- 

61  An  assignment  'in  substantially  bility,  was  criticised  and  not  fol- 
this  form  was  held  in  Traer  v.  Clews,  lowed;  and  see  Moore  v.  MoKinstry, 
115  U.  S.  528,  538,  to  carry  the  right  37  Hun,  194. 

to  sue  for  a  fraud.  6*  The  assignor  of  a  chose  in  action 

After  a  cause  of  action  for  conver-  cannot  interfere  with  the  rights  of  the 

sion  has  accrued  an  assignment  trans-  assignee  in  a  suit  thereon,  be  the  as- 

ferring  the  title  to  the  converted  prop-  signment    either    legal    or    equitable, 

erty  will  enable  the  assignee  to  main-  Mandeville  v.  Welch,  5  Wheat.  277. 

tain  an  action  upon  that  cause.     Mc-  65  A  seal  is  not  necessary,  even  if 

Keage  v.  Hanover   Fire  Ins.   Co.,   81  the  assignment  affects  an  interest  in 

N.  Y.  38,  aff'g   16   Hun,   239 ;    s.  p.,  real  estate  in  New  York.     Real  Prop- 

Avila  V.  Loclcwood,  98  N.  Y.  32.  erty  Law,  §  207;  Horner  v.  Wood,  15 

62  See  Byxbie  v.  Wood,  24  N.  Y.  607.  Barb.  371. 

where  the  assignee  was  held  entitled  66  Acknowledgment   by   assignor   is 

to  recover  for  money  had  and  received,      better  than  attestation  by  witnesses, 
and,  it  seems,  would  have  been  enti- 
tled to  recover  for  fraud. 
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FORM  No.  269. 

Another  form: —Assignment  of  share  of  attorney's  contingent  interest,  to 

secure  funds  in  prosecuting  claims.eT 

Memorandum  of  agreement,  made  by  and  between  A.  B.,  of 
,  and  Y.  Z.,  of  : 

Whekeas,  said  A.  B,  is  acting  as  attorney  for  E.  M.,  by  au- 
thority of  substitution  from  said  M.,  who  is  acting  as  attorney  in 
fact  for  M.  S.,  and  for  M.  P.,  the  guardian  of  M.  M.,  all  of 
,  and  whereas,  said  A.  B.  is  desirous  of  the  aid  of  said 
Y.  Z.  in  an  advance  of  money  to  the  said  A.  B.,  to  pay  [specify- 
ing expenses^  to  sustain  the  claim  of  said  M.  S.  and  M.  P.  against 
the  government  of  ,  for  robbery  and  destruction  of  the 

lives  of  those  whom  they  represent,  under  the  treaty  made  be- 
tween the  and  the  on  the  day  of  , 
19  ,  and  to  prosecute  said  claim  before  a  commission  appointed 
by  and  between  the  two  said  nations,  and  now  in  session  in  the 
city  of  ,  ;  and  whereas  said  A.  B.,  by  his  agree- 
ment with  the  said  claimants,  is  entitled  to  one-half  of  any  amount 
to  which  he  may  establish  claim  before  said  commission,  said  A. 
B.,  in  consideration  of  ,  hereby  agrees  to,  and  does  hereby 
assign  unto  the  said  Y.  Z.,  one-half  of  the  amount  he  is  or  shall 
be  entitled  to  receive  under  and  by  virtue  of  his  employment  in 
the  premises. 

In  Witness  whereof  we  ha\'e  hereunto  set  our  hands    [and 
seals]  respectively,  this  day  of  ,  19     . 

[Signatures.]      [Seals  if  desired.] 
lu  presence  of 

[Signature  of  witness]. 

^  Adapted  from  Peugh  v.  Porter,  ties  incurred  by  such  a  contract  in  re- 
112  U.  S.  737,  where  such  a  contract  spect  of  maintenance,  see  Bradlaugh 
was  held  valid  in  equity,  though  made  v.  Newdegate,  L.  R.,  11  Q.  B.  Div.  l, 
before  establishment  of  the  claim  and  31  Wkly.  Rep.  792,  holding  the  con- 
creation  of  the  fund.  See  also  Wil-  tractor  liable.  Otherwise  of  charita- 
kinsou  V.  Tilden,  14  Fed.  Rep.  778,  ble  assistance.  Harris  v.  Briscoe,  1/ 
and  note.  Such  assignments  are  Q.  B.  Div.,  C.  A.,  504. 
viewed  with  suspicion  and  scrutinized  An  attorney  cannot  properly  take 
closely;  but  being  sometimes  neceo-  an  assignment  of  a,  chose  in  action, 
sary,  the  law  sanctions  them  when  with  the  intent  and  for  purpose  ot 
fairlv  made,  even  by  an  executor  or  bringing  a  suit  thereon.  N.  Y.  Code 
administrator,    or   guardian.      Taylor  Civ.  Pro.,  §  73. 

V.  Bemiss,   110  U.   S.   42;    Jeffries  v.  Under  the  N.  Y.  statute  (Code  Civ. 

Mut.  Life  Ins.  Co.,  Id.  305.  Pro.,  §  66),  the  attorney  has  a  lien  on 

The  attorney's  lien  for  services  is  the  cause  of  action.  See  18  Abb.  N.  C. 
preferred  to  a  lien  for  advances  for  23,  where  the  cases  under  the  corn- 
expenses.  Goodrich  v.  MacDonald,  raon  law  and  earlier  statutes  are  ool- 
41  Hun,  235.      As  to  the  responsibili-  leeted  in  an  extended  note. 
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AETICLE  III. 

Atjthoeity  OF  Attoeney. 

[It  is  proper,  though  not  necessary,  for  an  attorney  to  require  written  au- 
thority to  commence  or  defend  an  action.68  The  court  may  inquire  into  his 
authority,  if  it  be  challenged  by  the  adversary.C9  In  the  case  of  an  action 
to  recover  real  property,  or  its  possession,™  and  in  all  actions  in  justices' 
courts,  the  attorney  may  be  required  to  prove  his  authority.  The  court  may 
refuse  to  act  upon  a  petition  signed  by  an  attorney  for  a  non-resident,  who 
swears  to  his  authority,  but  who  fails  to  produce  any  evidence  thereof.^l  If 
the  court  find  that  the  action  was  brought  by  the  attorney  without  authority 
from  the  plaintiff,  the  complaint  will  be  dismissed. jra 

FORMS. 

(270)  General  authority  to  appear.  tion  to   recover   real   prop- 

(271)  Affidavit   of   attorney   to   au-  erty. 

thority   in   Justice's   Court.         (273)   Affidavit  by  attorney  thereto. 

(272)  Eequest  to  commence  an  ae-         (274)   Notice  of  the  same. 

FORM  No.  270. 
General  authority  to  appear  in  all  suits.TS 

I  hereby  instruct  and  authorize  A.  B.,  attorney-at-law,  to  ap- 
pear in  my  behalf  in  all  suits  that  may  be  brought  by  or  against 
me. 

{Date.^  [Signature.] 

68Bogardus  v.  Livingston,  7  Abb.  Pr.  428;  Howard  v.  Howard,  11  How.  Pr. 
80.  Oral  retainer  sufficient  authority.  MjoAlexander  v.  Wright,  3  T.  B. 
Monroe,  189. 

esHollins  v.  St.  L.  &  Chicago  R.  R.  Co.,  57  Hun,  139,  11  N.  Y.  Supp.  27, 
25  Abb.  N.  C.  93;  The  Ninety-nine  Plaintiffs  v.  Vanderbilt,  1  Abb.  Pr.  193; 
Repub.  of  Mex.  v.  Arangoiz,  5  Duer,  643,  afif'g  1  Abb.  Pr.  437;  C'om'rs  of 
Excise  V.  Purdy,  13  Abb.  Pr.  434. 

TON.  Y.  Code  Civ.  Pro.,  §§  1512-14. 

"Matter  of  Stephani,  75  Hun,  188,  26  N.  Y.  Supp.  1039. 

72Timpson  v.  Mock,  105  App.  Div.  299,  94  N.  Y.  Supp.  664. 


T3 Except  in  Justices'  Courts.      By  dence.''      Form   No.   271    (lelow)    is 

N.  Y.  Code  Civ.  Pro.,  §  2890,  tne  au-  sufficient  for  the  purpose, 

thority  of  an  attorney  appearing  in  a  Where  the  complaint  as  filed  was 

Justice's    Court    may    be     conferred  verified  by  the  attorney,  and  the  veri- 

orally;   but,   unless   admitted  by  the  fication  contained  the  oath  of  the  at- 

adverse  party,  must  be  proved,  either  torney  that  he  was  the  attorney  for 

by  affidavit  or  oral  testimony  of  tht  the  plaintiff,  held,  that  this  complied 

attorney,  or  another.    The  above  form  with      the      statutory      requirement, 

would  not  comply  with  the  statute,  Barnes   v.    Sutliff,   24  Misc.   536,   53 

being  neither  "  affidavit  or  oral  evi-  N.  Y.  Supp.  974. 
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FORM  No.  371. 
AfSdavit  of  attorney  to  his  authority  in  Justice's  Court.74 

[Title  of  Court  and  Cause.] 
[Venue.'] 

A.  B.,  being  duly  sworn,  says  that  he  is  attorney  for  C.  D.,  the 
above  named  plaintiff,  and  has  authority  to  appear  as  his  attor- 
ney in  this  action. 

[Jurat.]  [Signature.] 

FORM  No.  372. 

Request  to  commence  an  action  to  recover  real  property.75 

I  hereby  request  [or,  if  the  suit  has  been  already  commenced, 
hereby  recognize  the  authority  of]  C.  D.,  attorney-at-law,  of 
,  as  my  attorney,  to  commence  an  action  in  the  courts  of 
the  State  of  JSTew  York,  in  my  name,  to  recover  possession  of  [here 
designate  real  property  in  question],  -with  full  power  to  prosecute 
the  same. 

[Date].  [Signature.] 

FORM  No.  273. 

Affidavit  by  attorney  thereto. 

[Title  of  court  and  cause.] 
[Venue.] 

C.  D.,  of  ,  attorney-at-law,  being  duly  sworn,  says  that 

he  has  written  authority  from  A.  B.,  the  plaintiff  in  this  action, 
to  commence  such  action,  of  which  authority  the  above  is  a  true 
copy  [or,  which  authority  is  contained  in  a  letter  from  the  plain- 
tiff, an  extract  from  which  is  hereto  annexed]  ;  that  the  said 
writing  was  duly  signed  and  delivered  [or,  sent  by  mail]  to  this 
deponent  by  the  plaintiff  [or,  by  M.  'N.,  an  agent  of  the  plaintiff, 
duly  authorized  thereto,  as  appears  by  a  letter  of  the  plaintiff  to 
said  M.  ISr.,  also  hereto  annexed.'^® 

[Jurat.]  [Signature.] 

T4  Required  by  N.  Y.  Code  Civ.  Pro.,  The    defendant's    application   will  be 

§  2890.      See  note  to  preceding  form.  dismissed  with  costs  if  it  appears  tha» 

There  is  no  presumption  of  the  at-  he    was    served    with    the    attorney's 

torney's    authority    in    such    courts.  affidavit   of   his    authority   as   above. 

Sperry  v.  Reynolds,  65  N.  Y.  179.  The  form  of  the  writing  is  not  mats- 

The  statutory  requirement  is  waived  rial.       Grignon   v.    Schmitz,    18   Wis. 

by  a  failure  to  object  that  authority  620. 

is  not  shown.      Rickey  v.  Christie,  40  Verification  of  the  complaint  bv  the 

Hun,  278.  plaintiff  is   sufficient  evidence  of  the 

T5  The   defendant   may   require   the  attorney's    authority    to    satisfy   the 

production  of  the  attorney's  authority.  Code    requirement.       Graham   v.   An- 

and      stay     proceedings      meanwhile.  drus,  11  Misc.  649,  32  N.  Y.  Supp.  795. 

N.  Y.   Code  Civ.  Pro.,   §§  1512-1514;  76  A  mere  general  agent  for  taking 

Howard  v.  Howard,  11  How.  Pr.  80.  possession  and  managing  land  is  not 
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FORM  No.  274. 
Notice  of  the  same." 

l^Title  of  court  and  cause.] 

To  Y.  Z.,  the  defendant  above-named. 

Please  take  notice  that  the  within  is  an  affidavit  of  the  plain- 
tiff's attorney  herein,  showing  his  authority  to  bring  this  ac- 
tion. 

[Date.l  \_8ignature.] 

Attorney  for  plaintiff. 


empowered  by  such  agency  to  give  the 
attorney  authority  to  siie.  Howard 
V.  Howard,  11  How.  Pr.  80. 

But  under  Wis.  statute,  E.  S.,  chap. 
141,  §  6,  written  authority  to  the 
plaintiff's  agent  is   not  necessary  to 

33 


empower  such  agent  to  give  the  attor- 
ney written  authority  to  sue. 

77  It  is  well  to  serve  this  volunta- 
rily, with  the  summons,  if  it  is  sup- 
posed that  defendant  might  seek  delay 
by  moving  for  it. 
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ARTICLE  IV. 

Designation  of  Peeson  to  be  Seeved  with  Summons. 

FORMS. 

(275)   Designation     of     person     on  special  proceeding,  may  be 

whom  summons,  or  process  served, 

for     commencement     of     a         (276)   Consent  of  person  designated. 

FORM  No.  275. 

Designation  of  person  on  whom  summons,  or  process  for  commencement  of  a 
special  proceeding,  may  be  served.fs 

I,  A.  B.,  a  resident  of  the  State  of  New  York,  at  ISTo.  , 

lin  street,  in  the  town  of  ,  in  the  county  of 

,  therein,  being  of  full  age,  and  by  occupation  a  [mer- 
chant], hereby,  pursuant  to  §  430  of  the  Code  of  Civil  Pro- 
cedure of  said  State,  designate  C.  D.,  by  occupation  an  attorney 
and  counselor  at  law,  and  a  resident  at  No.        ,  street,  in  the 

town  of  ,  and  county  of  ,  in  said  State,  as  a 

person  upon  whom  to  serve,  with  the  like  effect  as  if  it  were  served 
personally  upon  me,  a  summons,  or  any  process  or  other  paper 
for  the  commencement  of  a  civil  special  proceeding  against  me,  in 
any  court  or  before  any  officer,  during  the  following  period,  to 
wit,  on  and  after  the  day  of  ,  19     ,  and  until 

the  day  of  ,  19     ,  or  the  sooner  revocation  hereof.'^ 

\^Date.^  \_Signature.] 

\_Aclcnowledgment  as  in  Form  No.  1,  p.  2,  of  this  volume.~\ 
[File,  tuith  the  consent  of  the  person  designated  —  see  next 
Form — in  the  office  of  the  cleric  of  the  county  where  the  per- 
son making  the  designation  resides.'\^° 

T8  Under  N.   Y.   Code   Civ.   Pro.,    §  80  Such  a  designation  is  not  valid 

430.  until,  with  the  consent  of  the  person 

ra  If  no  period  is  specified  the  ap-  designated,   it   has   been  filed   in  the 

pointment  lasts  for  three  years  from  office  of  the  clerk  of  the  county  where 

filing,  or  the  sooner  death  or  legal  in-  the    person    making    the    designation 

competency  of  either  party.  resides.      Lyster  v.  Pearson,  7  Mise. 

It  is  not  revoked  by  the  presence  in  98,  27  N.  Y.  Supp.  399. 
the   State  of  the  person  making  the 
designation.     Code   Civ.  Pro.,   §   430, 
as  amended  in  1899. 
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FORM  No.  276. 
Consent  of  person  designated. 

I,  C.  D.,  a  resident  of  ,  and  an  attorney  and  counselor 

at  law  —  as  stated  in  the  description^  and  above  \_or,  within] 
designated  as  the  person  upon  whom  service  may  be  made  for 
A.  B.,  therein  named,  under  §  430  of  the  Code  of  Civil  Proced- 
ure, hereby  consent  to  the  said  designation. 

\_Date.]  [^Signature.] 

[Aclenowledgment  as  in  Form  No.  1,  p.  2,  of  this  volume.] 

[File  with  designation.'] 
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AETICLE  V. 


Demands,  Notices  and  Securities  befoee  Suit. 


FOBMS. 

(277)  Affidavit  to  claim  presented  to 

executors  or  administrators. 

(278)  Demand  for  dower. 

Notice  of  claim,  to  municipal  cob- 
pobations,  and  other  public  au- 
thorities. 

1.  Character  of  notice. 

2.  Form  of  notice. 

3.  Definiteness  and  accuracy  required. 

4.  Notice  of  intention  to  sue. 

5.  Time  for  filing  notice. 


Forms. 

(279) 

(280) 
(281) 


(282) 
(283) 


(284) 


Notice  to  City  of  New  York  of 
intention  to  due  for  personal 
injuries. 

Notice  of  claim  against  the 
City  of  New  York. 

Notice  to  village  of  claim  for 
damages  for  personal  injury 
or  injury  to  property. 

Specifying  defect  in  sidewalk. 

Notice  of  injury  to  person  or 
property  given  to  city  of 
second  class. 

Excuse  for  failure  to  serve 
notice  within  statutory  pe- 
riod. 


Notice  of  injuet  under  N.  Y.  Em- 
ployees'  Liability   Law. 

1.  When  notice  required. 

2.  Construction  of  notice. 

FOBM. 

(285)  Notice  to  employer  under 
N.  Y.  Employers'  Liability 
Law. 

CEBTIFICATE  of  authority  of  FOBEIQif 

corporations. 
Othee  Foems. 


(286) 


(287) 
(288) 
(289) 


(290)   — 


(291)   — 


(292) 
(293) 


Notice  by  creditor,  to  surety, 
of  demand  made  on  prin- 
cipal. 

■ —  of  judgment  before  suit  on 
undertaking  on  appeal. 

—  by  surety  requiring  cred- 
itor to  sue  principal. 

Notice  to  quit,  for  non-pay- 
ment of  rent,  before  eject- 
ment. 

— ,  to  tenant  at  will  or 
by  sufferance. 

— ,  where  there  is  an 
agreed  tenancy  from  year  to 
year,  or  month  to  month. 

— ,  given  by  receiver. 

Bond  of  guardian  of  infant 
legatee,  to  repay  in  case 
legatee   die  without  lawful 


FORM  No.  277. 


AfSdavit  to  claim  presented  to  executor  or  administratoi.si 

[Yeniie.] 
A.  B.,  being  duly  sworn,  says,  that  the  foregoing  \_or,  annexed] 


claim*^  against  the  estate  of  II.  IST.,  late  of 


deceased, 


81  The  necessity  of  formal  presenta- 
tion of  a  claim  against  a  decedent 
(except  SO'  far  as  it  arises  from  the 
practical  consideration  that  the  ex- 
ecutor or  administrator  may  othei- 
wise  exhaiist  the  assets  in  paying 
known  claims),  is  purely  statutory. 
In  New  York,  the  personal  represen- 
tative may  require  vouchers  and  affi- 
davit, and  neglect  to  present  claim 
during  the  period  of  the  six  months' 


notice  so  to  do  leaves  the  representa- 
tive free  to  distribute.  Code  Civ. 
Pro.,  §  2718.  In  New  York  and  sev- 
eral other  States,  the  effect  of  neglect 
is  also  to  deprive  the  claimant  of 
costs  if  he  sues.  N.  Y.  Code  Civ. 
Pro.,  §  1836;  Horton  v.  Brown,  29 
Ilun,  654,  and  cases  cited.  In  Cali- 
fornia and  other  States  the  effect  is 
to  bar  the  claim  itself.  The  forms 
here  given   are   adapted  to   the  New 
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is  justly  due  and  owing  to  this  deponent  \_or,  to  the  firm  of  A.  B. 
&  Co.,  above-named,  of  which  this  deponent  is  a  member],  with 


York  statute.  (Code  Civ.  Pro.,  §  2718.) 
In  using  them  in  other  jurisdictions, 
the  statute  of  the  State,  if  any,  should 
be  consulted  in  connection  with  them. 

The  statute  applies  to  equitable 
and  to  contingent  claims.  Cornea  i'. 
Wilkin,  79  N.  Y.  129,  aff'g  14  Hun, 
428;  Skidmore  v.  Post,  32  Hun,  54. 
Also,  to  claims  after  the  death,  such 
as  funeral  expenses.  Koons  v.  Wil- 
kin, 2  App.  Div.  13,  37  N.  Y.  Supp. 
640.  But  not  to  a  claim  already  in 
suit  against  the  decedent  before  hi» 
death,  and  which  the  plaintiff  merely 
continues  against  the  representatives. 
Lcmen  v.  Wood,  16  How.  Pr.  283; 
Benedict  r.  Caffe,  3  Duer,  669,  2  N.  Y. 
Leg.  Obs.  262. 

It  is  no  objection  that  the  demand 
was  presented  before  the  executor  oi 
administrator  advertised  for  claims. 
Field  D.  J<ield,  77  N.  Y.  294. 

Afterthe  publication  time  has  passed, 
the  creditor  may  still  present  his  claim, 
and  share  in  assets  then  still  undis- 
tributed, but  the  personal  representa- 
tives are  not'  chargeable  for  any 
assets  or  money  that  they  may  have 
theretofore  properly  paid  out  or  dis- 
tributed. N.  Y.  Code  Civ.  Pro., 
§  2718.  And  he  cannot  recover  costs 
if  an  action  is  necessarily  brought  by 
him  to  enforce  his  demand.  Id., 
§  1826;  Horton  v.  Brown,  29  Hun, 
654. 

The  form  of  the  presentation  is  not 
prescribed,  except  that  it  is  generally 
held  that  the  claim  should  be  pre- 
sented in  writing.  See  Matter  of 
Morton,  7  Misc.  343,  28  N.  Y.  Supp. 
82.  Since  the  personal  representa- 
tive may  demand  both  vouchers  and 
the  affidavit  as  given  in  this  form 
(Code  Civ.  Pro.,  §  2718),  it  is  the 
usual  practice  for  the  attorney  foi-  the 
claimant  to  present  them  in  the  first 
instance. 

Mere  inaction  on  the  part  of  the 
executor  or  administrator  raises  no 
presumption  of  the  admission  of  the 
claim.  Schutz  v.  Morette,  146  N.  Y. 
137;  Matter  of  Callahan,  152  id.  320; 
Matter  of  Pierson,  19  App.  Div.  478, 
46  N".  Y.  Supp.  557. 

In  case  the  representative  rejects 
the  claim,  suit  must  be  brought  within 


six  months  after  the  rejection.  Code 
Civ.  Pro.,  §  1822.  If  at  least  ten 
days  before  the  expiration  of  this  pe- 
riod of  six  months,  the  executor  or 
administrator  files  in  the  Surrogate's 
Court  a  consent  that  the  claim  may  be 
heard  and  determined  by  the  surro- 
gate on  the  accounting,  the  creditor 
cannot  get  costs  if  he  sues  unless  he 
establishes  that  the  claim  was  "  un- 
reasonably resisted."      Id.,  §  1826. 

Of  course,  to  set  this  short  statute 
of  limitations  running  against  the 
creditor,  the  rejection  of  the  claim 
must  be  absolute  and  unequivocal. 
Hoy  V.  Bennett,  50  N.  Y.  538. 

Personal  service  of  the  notice  of  re- 
jection is  not  essential.  Peters  v. 
Stuart,  2  ISIisc.  257,  21  N.  Y.  Supp. 
993.  It  may  be  served  on  an  at- 
torney who  serves  the  notice  of  claim, 
and  endorses  thereupon  his  name  as 
claimant's  attorney.  Lockwood  v.  Dil- 
lenbeck,  104  App.  Div.  71,  93  N.  Y. 
Supp.  321.  Or  it  may  be  served  on  the 
claimant's  agent  by  whom  the  claim 
was  presented.  Gardner  v.  Pitcher, 
109  App.  Div.  106,  95  N.  Y.  Supp.  678. 

By  §  2718a  (added  L.  1904,  chap. 
386 ) ,  a  personal  representative  may 
compel  any  claimant  to  make  choice 
of  commencing  action,  or  filing  a  con- 
sent, to  a  hearing  by  the  surrogate, 
within  three  months  from  service  of 
an  order  requiring  him  so  to  do,  with 
penalty  of  his  claim  being  barred 
upon  failure  to  so  elect. 

82  Or  may  state  substance  of  claim. 
For  forms  see  Form  348  of  this  vol- 
ume,   chapter   on  Provisional  Eem- 

EDIES. 

As  to  amount,  etc.,  the  affidavit  is 
to  be  interpreted  by  reference  to  the 
voucher,  bill  of  items,  or  statement 
of  claim  annexed.  Hall  v.  Superior 
Ct.  (C'al.,  1886),  10  Pac.  Rep.  257 
( omission  of  word  "  dollars "  from 
affidavit   therefore    disregarded). 

If  the  claimant  presenting  a  writ- 
ten evidence  of  debt  desires  to  fall 
back  on  a  previous  obligation,  or  on 
the  original  consideration  in  case  the 
instrument  he  presents  should  be  im- 
peached, he  should  at  least  give  notice 
of  it,  if  he  does  not  state  both.  See 
Belleville  Sav.  Bank  v.  Bornman  (111. 
1886),  7  N.  E.  Eep.  6S6. 
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interest  from  the  day  of  ,19     j^]  that  no  pay- 

ments have  been  made  thereon  [except  as  in  said  annexed  claim 
stated],  and  that  there  are  no  off-sets**  against  the  same,  to  the 
knowledge  of  this  deponent,  and  deponent  is  now  the  lawful  owner 
and  holder  of  said  claim. 

[Jurat.']  [Signature.^] 

[Serve  pursuant  to  the  notice  to  present  claims,  if  one  has  been 
published;  otherwise  serve  personally?^] 

FORM  No.  278. 
Demand  for  dower.ST 

To  the  holders  and  occupants  of  the  lands  and  premises  herein 
described. 

Take  notice,  that  the  undersigned,  as  widow  of  J.  B.,  late  of 
,  who  died  on  the  day  of  ,  19     ,  [now  the 

wife  of  J.  A.,]  hereby  demands  her  dower  as  such  widow  in  the 
following  described  lands  and  premises,  to  wit:  [full  descrip- 
tion] 

And  she  hereby  demands  and  claims  that  her  dower  in  said 
lands  and  premises  be  admeasured  and  set  apart  [luh.ere  the  de- 
ceased owned  only  a  share;  to  wit :  her  dower  in  the  one  imdivided 
moiety  or  half  part  of  said  lands  and  premises,  being  the  moiety 
whereof  the  said  J.  B.  died  seized  and  possessed.] 

[Date.]  [Signature.] 

83  Specifying  interest  held  not  essen-  than  his  eo-claimants.  See  Forms  for 
tial  in  Fredenburg  v.  Biddlecome,  17       verification  of  pleadings. 

Wkly.  Dig.  25.  88  A  service  upon  one  of  two  execu- 

84  Where  the  statute  does  not  re-  tors  is  sufficient.  Lambert  v.  Craft, 
quire  denial  of  offsets,  the  omission  to       98  N.  Y.  342. 

deny  them  is  held  no  defect.      Smith  87  Under   N.   Y.    Code   Civ.   Pro.,   5 

V.  Denham,  48  Ind.  65.  IGOO. 

85  If  the  affidavit  is  made  by  agent  A  grantee  of  the  husband  is  liable 
or  attorney,  insert,  in  beginning,  alle-  for  damages  for  withholding  dower 
gation  that  deponent  is  such  [agent],  only  from  the  time  of  demand  ol 
and  add,  at  end,  statement  of  his  dower;  after  demand  made,  the  de- 
means of  knowledge,  and  the  reason  fendant  continues  liable  for  accruing 
why  the  affidavit  is  not  made  by  the  damages  notwithstanding  he  conveys 
party.  the  land.    Id.    Price  v.  Price,  54  Hun, 

No    statement   of   reason   is   neoes-  349 ;  7  N.  Y.  Supp.  474.    The  trustees 

sary,  however,  in  the  case  of  an  officer  under    the    husband's    will,    and   the 

verifying  for  the  corporation.  beneficiaries    although    his    children, 

These   additions,   however,   are   not  are  within  this  provision.     Gorden  v. 

essential   unless   the  executor   or   ad-  Gorden,  80  App.  Div.  258,  80  N.  Y. 

ministrator    objects    to    the    affidavit  Supp.  241. 

that  it  is  not  the  "  affidavit  of  the  The   commencement   of   the   action' 

claimant."  will  entitle  the  widow  to  a  computa- 

If  the  affidavit  is  by  one  of  several  tion  of   damages  from  that  time,  in 

joint  claimants,   state  that   deponent  the  absence  of  a  prior  demand.  Golden 

is  acquainted  with  the  facts  or  that  v.  Golden,  supra. 
he  is  equally  or  better  so  acquainted 
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Notice  of  Claim  to  Municipal  Coepoeations,  and  Othee 
Public  Authoeities.*® 

1.  Character  of  notice.'] — Statutes  of  general  application,  or 
provisions  in  the  charters  of  the  various  municipalities  or  public 
bodies,  have  been  uniformly  adopted  requiring  notice  of  the  claim 
or  demand  to  be  promptly  presented  to  or  filed  with*^  a  designated 
officer  or  board.  While  there  is  no  unanimity  in  the  details  of 
these  statutory  requirements,  the  presentment  of  such  notice  is 
usually  made  a  condition  precedent  to  an  action  for  damages  being 
brought,®"  and  the  notice  must  contain  such  information  concern- 
ing the  claim,  or  the  time  and  place  of  the  injury,  as  to  enable 
it  to  be  accurately  investigated  by  the  authorities.  If  the  claim 
is  of  such  a  character  as  to  be  incapable  of  presentation,  e.  g.,  a 
right  to  abatement  of  a  continuing  nuisance,  the  statute  requiring 
presentation  of  the  "  claim,  debt  or  demand  "  will  not  apply .®^ 

2.  Form  of  notice.] —  No  form  can  be  suggested  that  can  be  of 
general  application.  The  particular  statutes  must,  in  all  cases,  be 
consulted,  and  the  statutory  requirements  carefully  followed. 
The  forms  which  follow  are  suggestive,  merely,  and,  although 
considered  sufficient  under  the  particular  statutes  referred  to  in 
each  form  as  they  noiv  exist,  are  not  to  be  followed  until  the  prac- 
titioner has  ascertained  that  no  subsequent  amendment  has 
destroyed  their  sufficiency  by  adding  to  or  changing  present 
requirements. 

The  notice  must  emanate  from  the  plaintiff  or  his  agent.®^ 

3.  Definiteness  and  accuracy  required.  —  The  power  given  to 
the  court  to  permit  amendments  to  proceedings  in  an  action  does 
not  authorize  an  amendment  of  this  preliminary  notice.®* 

88  Actions  for  "  personal  injuries,"  under  L.  1886,  chap.  572,  include  actions 
for  injuries  causing  death.  The  cause  of  action  does  not  accrue  until  the 
appointment  of  the  personal  representative.      Crapo  v.  Syracuse,  183  N.  Y.  395. 

89  Crapo  V.  Syracuse,  98  App.  Div.  376,  90  N.  Y.  Supp.  553,  rev'd  on  another 
point,  183  N.  Y.  395. 

Mailing  a  notice  does  not  satisfy  the  requirement  to  file  (Burford  v.  Mayor 
26  App.  Div.  225,  49  N.  Y.  Supp.  969),  but  meets  a  requirement  of  presenta- 
tion when  it  was  received  by  the  official  (Soper  v.  Greenwich,  48  App.  Div. 
354,  62  N.  Y.  Supp.  1111). 

90  Beginning  action  on  same  day  claim  was  presented  is  improper.  Freligh 
V.  Saugerties,  70  Hun,  589,  24  N.  Y.  Supp.  182. 

91  Lamay  v.  City  of  Pulton,  109  App.  Div.  424,  96  N.  Y.  Supp.  703. 
92Ruprecht  v.  New  York,  102  App.  Div.  309,  92  N.  Y.  Supp.  421.  * 
93  Kleyle  v.  Oswego,  109  App.  Div.  330,  95  N.  Y.  Supp.  879. 
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The  time  of  the  injury  must  be  definitely  stated ;  "  on  or  about " 
such  a  date  is  not  a  compliance  with  the  statute.®* 

The  place  must  also  be  located  with  substantial  accuracy. ^^ 
The  caiise  of  the  injury  need  not  be  stated  with  the  exactness  of 
a  pleading;  it  is  sufficient  if  it  fairly  and  reasonably  apprise  the 
officials  of  the  accident  and  its  attendant  circumstances,  so  as  to 
enable  an  investigation  to  be  made.®^ 

The  amount  of  damages  claimed  in  the  notice  is  immaterial.®' 
The  nature  and  extent  of  the  injuries  need  not  usually  be  given, 
and,  if  stated  when  not  required,  may  not  be  controlling.®*    When 
required  the  usual  rules  as  to  accuracy  of  statement  are  applied.®* 

4.  Notice  of  intention  to  swe.]  —  In  addition  to  the  require- 
ment of  presentation  of  the  claim  for  possible  adjustment,  a  claim- 
ant is  sometimes  required  to  serve  an  additional  notice  upon  the 
law  officer  of  intention  to  sue  on  the  claim.     Compliance  with  this 

94  Lee  V.  Village  of  Greenwich,  48  App.  Div.  391,  63  N.  Y.  Supp.  160. 
Contra,  Murphy  v.  Seneca  Falls,  57  App.  Div.  438,  67  N.  Y.  Supp.  1013.  A 
notice  which  specifies  no  date  is  fatally  defective.  Forsyth  v.  City  of  Oswego, 
107  App.  Div.  187,  95  N.  Y.  Supp.  33.  Error  of  one  day  in  the  notice  may 
be  disregarded.      Kleyle  v.  Oswego,  109  App.  Div.  330,  95  N.  Y.  Supp.  879. 

95  Describing  the  place  of  injury  as  "  about  half  way  between  "  two  streets 
is  sufficient,  though  the  place  be  some  100  feet  nearer  one  street,  it  appearing 
that  the  city  authorities  were  not  misled.    Beyer  v.  Tonawanda,  183  N.  Y.  338. 

An  error  in  stating  the  place  as  "between  164  and  166  West  131st  St.," 
when  it  should  have  been  between  264  and  266,  was  held  to  vitiate  the  notice, 
and  that  a  correct  description  in  the  complaint  did  not  cure.  Learned  v.  New 
York,  21  Misc.  601,  48  N.  Y.  Supp.  142. 

A  description  adapted  to  any  place  on  a  sidewalk  one-half  mile  long,  insuffi- 
cient.    Lee  v.  Village  of  Greenwich,  supra. 

So,  of  a,  sidewalk  on  a  street  about  a  quarter  of  a  mile  long.  Rauber  v. 
Wellsville,  83  App.  Div.  581,  82  N.  Y.  Supp.  9. 

"  On  the  west  side  of  B  street,  between  W  and  H  streets,  and  in  front  of  or 
near  premises  owned  or  occupied  by  J.  G.,"  sufficiently  definite.  Murphy  f. 
Seneca  Falls,  supra.  "  Duer  street,  near  Bunner  street,"  is  not  a  sufficient 
description  where  the  obstruction  was  300  feet  distant.  Forsyth  v.  City  of 
Oswego,  supra. 

96  McCarthy  v.  Syracuse,  96  App.  Div.  566,  89  N.  Y.  Supp.  89.  A  notice 
insufficiently  discloses  the  cause  which  states  that  the  "  injuries  resulted 
from  a  defective  and  dangerous  sidewalk  and  were  caused  by  the  negligence 
of  the  city."  Paddock  v.  Syracuse,  61  Hun,  8,  15  N.  Y.  Supp.  387.  That 
the  death  of  plaintiff's  intestate  was  caused  "  by  the  breaking  of  an  unsafe  and 
defective  bridge  "  is  sufficient.  Spencer  v.  Sardinia,  42  App.  Div.  472,  59 
N.  Y.  Supp.  412.  See,  for  further  instances,  Werner  v.  Rochester,  77  Hun, 
33,  28  N.  Y.  Supp.  226,  aff'd,  149  N.  Y.  553;  Saumby  r.  Rochester,  72  Hun, 
489,  25  N.  Y.  Supp.  1136  (rev'd  on  another  point,-  145  N.  Y.  81). 

97Minnick  t). -Troy,  19  Hun,  253,  afl"d,  83  N.  Y.  514 -,  Reed  v.  Mayor,  97 
N.  Y.  620;  Eggleston  v.  Chautauqua,  90  App.  Div.  314,  86  N.  Y.  Supp.  279. 

98  Eggleston  v.  Chautauqua,  supra. 

99  Place  V.  Yonkers,  43  App.  Div.  380,  60  N.  Y.  Supp    171. 
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requirement  is  essential,  and  is  not  satisfied  by  presentation  of  the 
claim  for  adjustment  to  the  fiscal  ofiieer.^  The  city  attorney,  or 
an  assistant  in  charge,  may  waive  the  notice'.^ 

5.  Time  for  filing  notice.] —  The  term  "month  "  in  the  IST.  Y. 
Statutes  means  a  calendar  month;  the  day  on  which  the  injury 
occurred  is  not  included  in  the  computation.^ 

The  disability  of  the  claimant,  resulting  from  the  injury,  is 
held  to  extend  the  period  for  the  filing  of  the  notice  when  the 
period  would  otherwise  have  passed  and  barred  the  action.*  In- 
fancy of  claimant  does  not  extend  time.® 

FORM  No.  279. 
Notice  to  City  of  New  York  of  intention  to  sue  for  personal  injuries.* 

[Under  1901  Charier  §  261;  also,  L.  1886,  chap.  572.J 


In  the  Matter  of  the  Claim 

of 

M.  N.   against  the  City  of  New 

York,  for  personal  injuries. 


Please  take  notice  that  the  undersigned  intends  to  commence 
an  action'  against  the  city  of  New  York  for  damages  for  personal 

1  See  Pulitzer  v.  City  of  New  York,  48  App.  Div.  6,  62  N.  Y.  Supp.  587. 
Service  of  previous  summons  and  complaint  does  not  satisfy  the  requirement. 
Dawson  v.  Troy,  49  Hun,  322,  2  N.  Y.  Supp.  137. 

2  Hamilton  v.  City  of  Buffalo,  55  App.  Div.  423,  66  N.  Y.  Supp.  990,  rev'd 
on  nnother  point,  173  N.  Y.  72. 

3  Biggs  V.  City  of  Geneva,  100  App.  Div.  25,  90  N.  Y.  Supp.  858,  aff'd,  184 
N.  .Y.  580  ( under  statute  requiring  filing,  within  one  month,  it  is  too  late  to 
file  the  notice  March  11th  for  an  injury  ocmrring  February  10th).  N.  Y. 
Statutory  Construction  Law,  §  26. 

4Walden  v.  Jamestown,  178  N.  Y.  213;  Green  v.  Port  Jervis,  55  App.  Div. 
58,  66  N.  Y.  Supp.  1042;  Gonyeau  v.  Milton,  48  Vt.  172.  In  Biggs  v.  City 
of  Geneva,  184  N.  Y.  580,  the  court  considered  a  limitation  of  one  month 
was  reasonable  under  the  facts  proved  (plaintiff  had  a  fractured  wrist)  ;  but 
in  Williams  v.  Port  Chester,  72  App.  Div.  505,  76  N.  Y.  Supp.  671  (again, 
97  App.  Div.  85,  89  N.  Y.  Supp.  671),  a  limitation  of  thirty  days  was  held 
unreasonable  and  unconstitutional.  Compare  Forsyth  v.  City  of  Oswego,  107 
App.  Div.  187,  95  N".  Y.  Supp.  33,  where  the  court  held  that  plaintiff  had 
failed  to  establish  that  he  had  been  so  incapacitated  for  over  four  months. 

B  Norton  v.  Mayor  of  New  York,  16  Misc.  303,  38  N.  Y.  Supp.  90. 


0  Adapted  from  Sheehy  v.  City  of  inadvertent  omission,  plaintiff  should 

New  York,  160  N.  Y.  139.  be  given  opportunity  to  amend.  Bedell 

The  complaint  must  allege  proper  v.  New  York,  99  App.  Div.   128,  90 

filing    of    notice,    or    is    insufficient.  N.  Y.  Supp.  936. 
Krall  V.  City  of  New  York,  44  App.  7  Intention    to    sue    need    not    be 

Div.  259,  60  N.  Y.  Supp.  661.     If  an  stated   in   terms,    but    if   it   may   be 
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injuries  sustained  by  him  by  reason  of  the  negligence  of  said 
city,  its  officials  and  employes;  that  such  injuries  were  received 
by  the  undersigned  on  the  day  of  ,  19     ,  at*' 

[specify  particular  locality,  as:  on  the  sidewalk  on  the  west  side 
of  Fifth  avenue,  about  100  feet  north  of  the  north-west  comer  of 
Fifth  avenue  and  Thirty-fourth  street  in  said  city],  there  being 
a  deep  hole  or  depression  in  the  sidewalk  at  that  point  (and  the 
street  lights  not  being  lit. ) 

[Date.']  {^Signature  of  Claimant.'] 

[File  with  corporation  counsel^  vnthin  six  months  after  injury; 

also  serve  a  notice  of  claim    on    the   comptroller  —  see    next 

Form.y 

FORM  No.  280. 
Notice  of  claim  against  the  City  of  New  York.li 

[Under  1901  Charter,  §  261. J 


In  the  Matter  of  the  Claim 
of 
M.  IsT.  against  the  City  of 
New  York. 


The  undersigned  hereby  makes   demand  against  the  city  of 
jSTew  York  for  the  sum  of  dollars''^  [specify  with  reason- 

able  certainty  the  character  and  details  of  claim;  if  for  personal 


fairly  implied  from  context,  the  notice 
is  sufficient.  Sheehy  v.  New  York, 
160  N.  Y.  139;  Shaw  v.  New  York, 
83  App.  Div.  212,  82  N.  Y.  Supp.  44. 

8  See  paragraph  3,  p.  519,  and 
notes,  as  to  necessary  accuracy  in 
specifying  time  and  place. 

9  A  notice  addressed  to  and  filed 
with  the  comptroller,  but  by  him  sent 
to  and  filed  by  the  corporation  coun- 
sel, is  a  sufficient  filing  to  comply 
with  statute.  Missano  v.  Mayor,  160 
N.  Y.  123;  Halpin  v.  New  York,  82 
App.   Div.   311,   81  N.  Y.   Supp.  982. 

Service  by  mail  is  ineffective  when 
the  statute  requires  filing.  Burford 
t'.  Mayor,  etc.,  of  New  York,  26  App. 
Div.  225,  49  N.  Y.  Supp.  969. 

10  This    additional    presentation    to 


comptroller  for  adjustment  is  essen- 
tial in  actions  for  tort  as  well  as 
contract.  Pulitzer  v.  City  of  New 
York,  48  App.  Div.  6,  62  N.  Y.  Supp. 
587. 

11  Required  in  actions  ex  delicto  as 
well  as  ex  contractu.  Pulitzer  v.  City 
of  New  York,  48  App.  Div.  8,  62  N.  Y. 
Supp.  587. 

The  filing  of  the  claim  must  be 
alleged  in  the  complaint  and  proved 
at  the  trial.  Smith  v.  Citv  of  New 
York,  88  App.  Div.  606,  85  N.  Y. 
Supp.   150. 

12  Where  the  claim  is  for  unliqui- 
dated damages,  the  claimant  is  not 
limited  to  the  estimated  amount  ot 
damages  as  stated  in  his  filed  claim. 
Reed  v.  The  Mayor,  97  N.  Y.  620. 
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injuries  or  injuries  to  property,  state  general  character  of  the 
injury,  in  addition  to  the  details  of  time  and  place  as  in  previous 
Form.^ 

\_Date.]  ^Signature  of  Claimant.] 

[Present  to  Comptroller;  wait  thirty  days  after  such  presenter 
tion  before  bringing  action.] 

FORM  No.  281. 
Notice  to  village  of  claim  for  personal  injury  or  injury  to  property. 

\_JJnder  New  York  Village  Law  (L.  1897,  c.  414),  §  322] .^^ 
[Title  as  in  Form  No.  280.J 

Please  take  notice  that  the  undersigned  hereby  makes  claim 
for  damages  against  said  village  in  the  sum  of  $ 
for   [personal  injuries],  which  were  sustained  by  reason  of  the 
negligence  of  said  village  of  ,  its  officers,  agents,  and  em- 

ployes.    Said  injuries  were  received  on  the  day  of  , 

19     ,  at  about  the  hour  of  o'clock,  at  [specify  accurately  and 

as  precisely  as  possiile  the  place  where  injury  occurred]^*-  and, 
were  caused  by  the  negligence  of  the  officials  and  employes  of  said 
village*  [state  nature  of  claim,  as]  in  making  and  leaving  in  tlie 
highway  at  said  place  a  deep  excavation  entirely  unguarded  and 
with  no  light  of  any  kind  thereon  or  near  the  same,  and  into 
which  the  undersigned  fell  by  reason  of  such  negligence. 

[Date.]  [Signature  of  claimant.] 

[File   luith  village   clerW^  within   six  months  after  injury^^ 
and  luait  thirty  days  after  presentation  before  suing.] 
[Verify  claim,  as  if  a  pleading]. 

FORM  No.  283. 
Specifying  defect  in  sidewalk.iT 

[As  in  previous  form  to  *,  continuing :]  by  reason  of  a  decayed 
and  defective  portion  of  the  sidewalk  at  said  place ;  that  the  par- 
ticular defect  in  said  sidewalk  consisted  of  one  or  more  loose  and 
decayed  planks  therein;  that  said  plank  or  planks  at  th6  point 

13  Does  not  apply  to  an  action  in  city  clerk.     Beyer  v.  Tonawanda,  183 

equity  to  enjoin  a   nuisance.     Geron  N.  Y.  338. 

V.  Village  of  Liberty,   106  App.  Div.  18  Consult  local  charter  for  possibly 

357,  94  N.  Y.  Supp.  949.  shorter    limitations.      See    Green    v. 

1*  See  paragraph  3,  p.  519,  as  to  ac-  Port  Jervis,  55  App.  Div.  58,  66  N.  \. 

curacy  required.  Supp.  1042. 

15  Filing    with    deputy    city    clerk  17  Sustained  in  Beyer  v.  Tonawanda, 

sufficient,  when  by  him  delivered  to  183  N.  Y.  338. 
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aforesaid  were  rotten  and  decayed  at  the  ends  and  loose  at  one 
or  both  ends,  and  that  when  the  undersigned  attempted  to  cross 
such  portion  of  said  defective  sidewalk  he  was  tripped  and  thrown 
violently  to  the  ground. 

FORM  No.  283. 
Notice  of  injury  to  person  or  property  given  to  city  of  second  class. 

[Under  second-class  cities  charter  {L.  1898,  chap.  182),  §  461;  as 

amended  L.  1904,  chap.  504.]^* 
[Title  as  in  Form  280.] 

[As  in  Form  281  to  the  end,  adding  thereto  the  nature  and 
extent  of  the  injuries,  so  far  as  then  practicable,  as:]  that  the 
injuries  resulting  therefrom,  so  far  as  now  ascertainable,  are 
[specify,  ivith  particularity].  That  the  undersigned  claimant  re- 
sides at  [street  and  number,  or  such  description  as  will  disclose' 
place  of  residence.]^^ 

[Date.]  [Signature  and  verification  of  Claimant.] 

[Present  to  Common  Council  ^°  within  three  months  after  injury 
received.] 

FORM  No.  284. 

Excuse  for  failure  to  serve  notice  within  statutory  period.2i 

[Add  to  notice  as  in  preceding  Forms:]  That  the  reason  why 
this  notice  has  not  been  heretofore  served  is  that  since  said  in- 
juries to  me  I  have  not  been  in  a  mental  or  physical  condition 
to  make  or  prepare  a  statement  of  the  same  or  to  be  able  to  tran- 
sact business  of  any  nature,  and  this  date  is  the  first  day  I  have 

18  The  1904  amendment  probably  20  Presentation  to  acting  president 
supersedes  the  decision  in  Sammons  and  to  clerk  of  common  council  sufS- 
V.  Gloversville,  175  N.  Y.  346,  that  cient.  O'Donnell  v.  Syracuse,  102 
claims  for  injunctive  relief  to  restrain  App.  Div.  80,  92  N.  Y.  Supp.  555. 
continuing  trespasses  were  not  within  21  Adapted  from  Green  «.  Port  Jer- 
the  category  of  claims  requiring  pres-  vis,  55  App.  Div.  58,  66  N.  Y.  Supji. 
entation.  Under  present  statute,  1042,  where  the  court  refused  to  en- 
claims  in  equity  are  specifically  in-  force  a  provision  in  the  village  ehar- 
cluded.  ter   requiring  filing  of  notice  within 

So  far  as  the  section  as  amende!  forty-eight  hours,  and  held  that  filing 

requires  previous  written  notice  to  be  on  the  fifth  day  was  sufficient  where 

given  regarding  the  removal  of  ice  or  claimant  had  been  mentally  incompe- 

snow  before   the   injury,   followed  b>  tent  meantime   as   the   result   of  tht 

neglect  to  remove  it,  in  order  to  give  injury.     See   also   Walden  v.   James- 

a  right  of  action,  a  similar  provision  town,  178  N.  Y.  213. 
was  held  unconstitutional  in  McMul-  It  is  not  suggested  that  this  excuse 

len  V.  Middletown,  112  App.  Div.  81.  is  an  essential  part  of  the  statutory 

19  Omission  to  name  street  is  not  notice,  though  it  may  properly  be  in- 
excused  because   house   had  no  num-  corporated  in  it. 

ber.     Johnson  v.  Troy,  24  App.  Div. 
602,  48  N.  Y.  Supp.  998. 
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been  in  condition  to  furnish  such  a  notice  or  to  learn  that  a  cause 
of  action  has  accrued  to  me  by  reason  of  the  facts  hereinbefore 
stated. 

Notice  Undek  New  Yoek  Employees'  Liability  Law.^^ 

1.  When  notice  required.'] —  The  act  does  not  affect  the  common 
law  liability  of" the  employer,  or  require  a  notice  by  the  employe 
in  order  to  enforce  such  common  law  liability.^^  Service  of  the 
notice,  as  required  by  the  statute,  is  a  condition  precedent  to  a 
recovery  under  the  statutory  liability.^* 

2.  Construction  of  notice.] — The  act  provides  that  inaccuracy 
in  stating  the  time,  place,  or  cause  of  the  injury  shall  not  in- 
validate the  notice  if  the  employer  was  not  in  fact  misled  thereby 
and  there  was  no  intention  to  mislead.^* 

FORM  No.  285. 
Notice  to  employer  under  New  York  Employers'  Liability  Law.2e 
To  [name  of  employer] . 

Please  take  notice  that  on  the       day  of  ,  19     ,  and' 

while  in  your  employ,  I  was  injured  at  [specify  place  with  reason- 
able certainty,  as]  the  building  at  the  corner  of  Fifth  avenue  and 
Thirty-fourth  street  in  the  borough  of  Manhattan,  in  course  of 
construction  by  you ;  the  cause  of  the  injury  was  [specify  —  and 
if  two  or  more  possible  causes  cO'exist,  include  all  —  as:]  the 
negligence  of  one  ]M.,  who  was  your  foreman  or  stiperintendent  in 
charge  of  the  work  in  which  I  was  engaged,  and  whose  sole  or  prin- 

22  L.  1902,  chap.  600.     Notice  may  24  Grasso  v.  Holbrook,  etc.,  Co.,  102 

be  typewritten.     Hunt  r.  Dexter  Sul-  App.  Div.  49,  92  N.  Y.  Supp.  101.    It 

phite  Co.,  100  App.  Div.  119,  91  N.  3:.  was  suggested  in  Johnson  v.  Eoaoh,  83 

Supp.  279.  App.  Div.  351,  82  N.  Y.  Supp.  203, 

23Gmaehle  v.  Rosenberg,  178  N.  Y.  that  a  complaint  served  on  the  em- 

147;    O'Neil  v.   Karr,   110  App.   Div.  pi  oyer  might  be  eflfeetive  as  a  notice 

571,   97  N.   Y.   Supp.    148;    Rosin   v.  upon  which  to  found  a,  second  action 

Lidgerwood   Mfg.    Co.,   89   App.   Div.  upon  discontinuing  the  first  one. 

245,  86  N.  Y.  Supp.  49.  25  Plaintiff  must  establish  this  af- 

Plaintiff  may,  if  his  facts  warrant  firmatively.     Hughes  v.  Russell,   104 

it,  count  both  on  the  master's  com-  App.   Div.   144,   93   N.  Y.   Supp.   307 

men  law  liability,  and  on  the  liability  (employe  named  as  John  H.,  instead 

created    by    this    act.      Mulligan    v.  of  Michael  J.  H.,  and  cause  of  injury 

Erie  R.  R.  Co.,  99  App.  Div.  499,  91  also  misstated;  notice  held  fatally  de 

N.    Y.    Supp.    60.      An    unnecessary  fective  in  absence  of  evidence  showing 

averment  of  notice  may  be  regarded  no    actual    misleading,    or    intent    to 

as     surplusage.       Holm     v.     Empire  mislead). 
Hardw.    Co.,    102   App.   Div.   505,   92 
N.  Y.  Supp.  914. 
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cipal  duty  was  superintendence  thereof,  in  sending  me  to  place 
blocks  underneath,  the  bottom  of  a  tank  then  and  there  being  low- 
ered, and  failing  to  properly  guard  against  its  falling.  That  the 
bottom  of  said  tank  fell  upon  me  by  reason  of  such  negligence.^' 

[Date.]  [Signature  of  employe.] 

[Serve  within  120  days  from  injury,  or  10  days  after  errir 
ploye's  incapacity  is  removed;  in  case  of  employe's  death  from 
injury,  within  60  days  after  appointment  of  representative.]^^ 

[Serve  personally,  or  hy  mail.] 

Oeetificate  of  Authority  of  Fobeign  Coepoeation. 

No  foreign  stock  corporation  doing  business  in  the  State^^  can 
maintain  an  action  in  the  State  of  ISTew  York,  upon  any  contract 
made  by  it  in  the  State,^"  unless  prior  to  the  making  of  such  con- 
tract it  shall  have  procured  a  certificate  of  authority  from  the 
Secretary  of  State. 

The  New  York  General  Corporation  Law,  §§  15,  16,  prescribes 
the  circumstances  under,  and  the  method  by  which  this  certifi- 
cate of  authority  may  be  obtained. 

No  form  of  certificate  of  authority  is  presented,  as  it  will  be 
furnished  from  ofiicial  blanks  upon  proper  application  to  the 
Secretary  of  State. 

26  The  notice  Is  fatally  defective  within  the  meaning  of  the  statute,  see 
when  it  omits  the  place  of  the  injurj,  Penn.  Collieries  Co.  v.  McKeever,  183 
how  it  happened,  and,  when  no  par-  N.  Y.  98,  and  eases  examined;  South 
ticular  act  of  incompetence  is  charged,  Bay  Co,  v.  Howey,  113  App.  Div.  382; 
in  what  manner  defendant's  repre-  Citizens'  State  Bank  v.  Cowles,  89 
sentatives  were  negligent.  Miller  v.  App.  Div.  281,  86  N.  Y.  Supp.  38 
Solvay  Process  Co.,  109  App.  Div.  135,  (rev'd  on  another  point,  180  N.  Y. 
95  N.  Y.  Supp.  1020.  346).     Only  foreign  s<oc7c  corporations 

27  See,  as  to  the  extended  liability  are  within  the  prohibition  of  the  stat- 
Tinder  the  act:  Rettagliatta  v.  Hay-  ute.  South  Bay  Co.  v.  Howey,  supra. 
ward,  ISO  N.  Y.  512;  McHugh  v.  30  The  prohibition  extends  to  ae 
Manh.  Ry.  Co.,  179  id.  378.  tions  upon  contract  only.     A  foreign 

28  Notice  by  representative  97  daya  corporation  may  bring  a  judgment 
after  appointment,  but  within  120  creditors'  action  ( Schlitz  Brewing  Co. 
days  of  the  injury  causing  death,  is  v.  Ester,  86  Hun,  22,  33  N.  Y.  Supp. 
timely.  Hoehn  «.  Lautz,  94  App.  Div.  143,  aff'd,  157  N.  Y.  714),  replevin 
14,  87  N.  Y.  Supp.  921.  Contra,  Ran-  (Am.  Typef.  Co.  v.  Connor,  6  Mist-, 
dall  V.  Holbrook,  etc.,  Co.,  95  App.  391,  26  N.  Y.  Supp.  742),  foreclosure 
Div.  336,  88  N.  Y.  Supp.  681.  of  mechanic's  lien  (Matter  of  Simonda 

29 As  to  what  is  "doing  business"      Furnace  Co.,  30  Misc.  209). 
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FORM  No.  286. 
Notice  by  cieditor,  to  surety,  of  demand  made  on  principal.si 

Please  take  notice,  that  I  have  duly  demanded  of  M.  N., 
payment  of  [the  rent  accruing  for  the  month  of  March,  1906, 
under  the  lease  executed  on  the  day  of  ,  19     ,  by 

said  M.  N.  as  principal]  and  by  you  as  surety,  and  that  said  M.  N. 
has  failed  to  pay  [the  sum  of  dollars,  part  of]  the  same. 

\_Date,  address,  and  signature  as  in  Form  No.  288.] 

FORM  No.  387. 
Notice  of  judgment  before  suit  on  undertaking  on  appeal.32 

[^Serve  copy  of  Judgment,  with  Notice  of  Entry  as  in  Forn^ 
No.  134,  p.  278,  inserting  "  a  judgment  "  in  place  of  "  an  order."] 

[If  notice  is  given  under  Code  Civ.  Pro.,  §  1309,  serve  on 
appellant's  attorney, ^^  and  upon  the  su?-eiie"s.]^* 


31  As  to  when  such  notice  is  requi- 
site, see  Hernandez  v.  Stilwell,  7  Daly, 
3G0.  When  not  requisite,  Cordier  v. 
Thompson,  8  Daly,  172;  Eneas  v. 
Hoops,  42  N.  Y.  Super.  Ct.  517. 

32  See,  as  to  substantial  compliance 
with  the  requirement  of  notice  to  the 
appellant's  attorney,  Milligan  v.  Cot- 
tle, 92  Hun,  323,  36  N.  Y.  Supp.  904. 

In  general,  in  an  action  on  an  un- 
dertaking in  the  usual  form,  which 
does  not  in  terms  call  for  notice  to 
the  sureties  of  afBrmance,  nor  for  ae- 
mand  of  payment,  it  is  not  necessary 
to  aver  or  prove  notice  or  demand. 
Heebner  v.  Townsend,  8  Abb.  Fr.  234. 
The  plaintiffs  are  not  bound  to  ex- 
haust the  remedy  on  the  judgment 
before  bringing  an  action  on  an  un- 
dertaking, given  before  its  recovery, 
for  its  payment  if  it  should  be  recov- 
ered. Nickerson  v.  Chatterton,  7  Cal. 
568. 

But  by  N.  Y.  Code  Civ.  Pro.,  §  1309, 
no  action  lies  upon  any  undertaking 
on'  appeal  to  the  Appellate  Divisior 
until  ten  days  after  service  on  the  ap- 
pellant's attorney,  and  upon  the  sure- 
ties upon  such  undertaking,  of  written 
notice  of  the  entry  of  the  order  or 
judgment  aflBrming  the   judgment  or 


order  appealed  from,  or  dismissing 
the  appeal;  and  if  an  appeal  is  taken 
to  the  Court  of  Appeals,  the  action  is 
further  postponed  until  final  deter- 
mination of  that  appeal.  This  does 
not  apply  to  special  security  required 
by  the  court,  independent  of  the  stat- 
ute. Rice  V.  Whitlock,  16  Abb.  Pr. 
225.  Nor  to  an  undertaking  given  o.i 
appeal  to  the  Court  of  Appeals. 
Sterne  v.  Talbot,  89  Hun,  368,  35 
N.  Y.  Supp.  412. 

It  is  not  necessary  that  the  notice 
state  the  amount  of  costs  added  on  tl>T 
appeal.    Yates  v.  Burch,  87  N.  Y.  409. 

It  is  the  judgment  dismissing  the 
appeal  and  awarding  a  definite 
amount  of  costs,  rather  than  the  order 
for  dismissal,  of  which  the  sureties 
must  be  notified.  Loweree  v.  Tall- 
man,  30  App.  Div.  225,  52  N.  Y.  Supp. 
341,  28  Civ.  Pro.  Rep.  21. 

33  Death  of  attorney,  and  failure  to 
appoint  another  after  notice,  excuses 
this  branch  of  the  required  service. 
Chilson  V.  Howe,  23  N.  Y.  St.  Rep. 
126,  17  Civ.  Pro.  Rep.  86. 

34  Service  upon  the  sureties  may  be 
by  mail  to  their  last  Known  post- 
office  address.    Code  Civ.  Pro.,  §  1309. 
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FORM  No.  388. 
Notice  by  surety  requiring  creditor  to  sue  principal.3B 

I  hereby  request  you  to  forthwith^^  sue^''  Y.  Z.  [on  the  note 
made  by  him,^*  as  principal,  and  signed  by  me  as  surety,  dated, 
etc.,  payable  to,  etc.,  for,  etc.,  describing  it  sufficiently  to  identify 
it^^'\ ,  and  if  you  fail  to  do  so,  I  shall  hold  myself  exonerated.*" 

[Date.]  [Signature.'] 

[Address*^]     To 

FORM  No.  289. 
Notice  to  quit,  for  nonpayment  of  rent,  before  ejectment.42 

To  [name  of  tenant  and  intended  defendant] . 

Take  notice,  that  I  intend  to  re-enter  on  the  premises  [describing 
them]  demised  by  ,  to  ,  and  [a  part]  of  which 

you  have  possession  .[and  to  terminate  the  lease*^],  unless  the 


35  At  common  law  such  notice  i3 
not  efiFeetual  to  secure  exoneration  un- 
less the  principal  was  solvent  at  the 
time,  or  the  demand  then  collectible; 
and,  during  delay  to  proceed,  insolv- 
ency or  loss  of  the  collection  against 
him  intervened.  Auburn  Sav.  Bank 
V.  Brinkerhoflf,  44  Hun,  142;  Russell 
V.  Weinberg,  4  Abb.  N.  C.  139;  Ken- 
nedy V.  Folde  (Dak.,  1886),  29  N.  W. 
Rep.  667.  See  also  Wheeler  v.  Bene- 
dict, 36  Hun,  478;  Brandt  on  Suret., 
§  206,  etc. ;  Bruce  v.  Edwards,  1  Stew. 
(Ala.)  11,  18  Am.  Dec.  33;  Toles  v. 
Adee,  91  N.  Y.  562. 

In  several  of  the  States  there  are 
statutes  giving  a  broader  right  to  the 
surety,  the  terms  of  which  should  be 
consulted  in  drawing  a  notice  under 
them. 

In  equity  the  surety  may  himself 
.»ue  his  principal  to  compel  the  lattei 
to  pay  the  creditor.  Thompson  v. 
Taylor,  72  N.  Y.  32.  Compare  Slauson 
V.  Watkins,  95  N.  Y.  369. 

The  above  Form  is  sustained  by 
Strickler  v.  Burkholder,  47  Pa.  St. 
476;  Routon  v.  Lacy,  17  Mo.  399; 
Meriden  Silver  Plate  Co.  v.  Flory 
(Ohio,  1886),  7  N.  E'.  Rep.  753,  al- 
though in  this  last  case  the  condi- 
tional clause,  "  if  you  hold  any  note, 
etc.,"  was  prefixed. 

38  Tlie  cause  of  action  must  have 
accrued.  Notice  at  a  time  when  the 
ci-editor  could  not  yet  sue  is  not 
enough.  Scales  v.  Cox  (Ind.,  1886), 
6  N.  E.  Rep.  622;  Hellen  v.  Crawford, 


44   Pa.    St.    105.      Compare   Hunt  *. 
Purdy,  82  N.  Y.  486,  37  Am.  Rep.  587. 

37  Notifying  him  to  arrange  the 
matter  is  not  enough.  Baker  v.  Kel- 
logg, 29  Ohio  St.  663.  Nor  to  push 
the  debtor,  and  keep  pushing  him. 
Singer  v.  Troutman,  49  Barb.  182. 
Nor  is  notice  to  put  in  way  of  collec- 
tion. Kaufman  v.  Wilson,  29  Intl. 
504 ;  Bates  v.  State  Bank,  7  Ark.  394, 
46  Am.  Dec.  293. 

38  Under  the  Iowa  statute,  held  that 
notice  merely  to  sue  the  principal  was 
not  enough.  Harriman  v.  Egbert,  3ti 
Iowa,  270. 

39  Any  method  of  describing  which 
makes  it  impossible  for  the  creditor 
to  mistake,  is  enough.  Routon  v. 
Lacy,  17  Mo.  399. 

40  An  explicit  declaration  to  this 
effect  was  held  essential  in  Greena- 
walt  V.  Kreider,  3  Pa.  St.  264;  Erie 
Bank  r.  Gibson,  1  Watts  (Pa.)  143. 

In  Turner  v.  Hale,  8  Kans.  38,  it 
was  held  that  notice  must  be  tn  sjo, 
or  permit  the  surety  to  do  so,  in  tlie 
creditor's  name.  Compare  Slauson  v. 
Watkins,  95  N.  Y.  369,  and  cases 
cited. 

41  Personal  sei-vice  is  desirable  for 
c«nvenience  of  proof.  Service  by  mail 
was  held  enough  in  Vancil  v.  llagler. 
27  Kans.  407  (under  111.  statutO- 

42  Under  N.  Y.  Code  Civ.  Pro., 
§  1505,  serve  on  intended  'defendant, 
personally,  or  by  leaving  at  his  dwell- 
ing-house on  the  premises,  with  a 
person  of  suitable  age  and  discretion; 
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arrears  of  rent  now  clue  thereon  shall  be  paid  within  fifteen  days 
after  the  service  of  this  notice.** 

[Date.]  [Signature.] 

FORM  No.  290. 
Notice  to  quit,  to  tenant  at  will  or  by  sufferance.45 
To  Y.  Z. 

Take  notice,  that  I  hereby  terminate  yotir  tenancy*®  of  [descrih- 

or,  if  defendant  cannot  be  found  with 
due  diligence,  and  has  no  dwcIJin;:- 
house  on  the  premises  whereat  u,  per- 
son of  suitable  age  and  discretion  can 
"be  found,  by  posting  it  in  a  conspicu- 
ous place  on  tne  premises.  See,  as  to 
history  of  this  Code  section,  Martin  f. 
Eector,  118  N.  Y.  476;  Bulger  v. 
Coyne,  20  App.  Div.  224,  46  N.  Y. 
Supp.  1007. 

This  form  of  notice  applies  not  only 
where  the  right  of  re-entry  is  ex- 
pressly reserved,  but  also  where  the 
lease  provides  for  its  termination  on 
default  in  payment  of  rent,  though 
the  right  of  re-entry  is  not  expressly 
reserved.  Horton  v.  N.  Y.  C.  &  H.  K. 
R.  R.  Co.,  12  Abb.  N.  C.  30. 

This  form  is  supported  by  Van 
Rensselaer  v.  Snyder,  9  Barb.  309 
(Jease  in  fee),  aif'd,  13  N.  Y.  (3 
Kern.)  299.  See  the  Act  of  1846, 
abolishing  distress  for  rent.  (L.  1846, 
369,  chap.  274,  §  3),  Mayor,  etc.,  of 
New  York  v.  Campbell,  18  Barb.  156 
(lease  in  fee)  ;  Keeler  v.  Davis,  5 
uucr,  507  (lease  for  term  of  years). 

Under  a  lease  reserving  a  right  to 
re-enter,  in  case  of  nonpayment,  if  it> 
appears  on  the  face  of  the  complaint 
that  there  was  no  sufficiency  of  goods 
whereon  to  distrain,  the  above  notice 
to  quit,  required  by  the  Act  of  1846, 
is  not  necessary.  Rogers  v.  Lynds,  14 
Wend.  172  (lease  for  term  of  years)  ; 
Mayor,  etc.,  of  New  York  v.  Campbell, 
18  Barb.  156. 

Though  the  common  law  mode  ol 
re-entry  is  not  taken  away  by  the  Act 
of  1846,  an  entry  pursuant  to  that  Act 
does  not  require  the  formalities,  as  to 
demand,  of  a  common  law  entry.  The 
statute  notice,  as  above,  is  enough. 
Van  Rensselaer  y.  Smith,  27  Barb.  104 
(lease  for  term  of  years). 

A  landlord  may  bring  ejectment  for 
recovery  of  possession  of  the  demised 
premises  when  six  months'  rent  or 
more  is  in  arrear,  and  the  service  oi 
a  complaint  in  such  action  of  eject- 
34 


ment  is  a  sufficient  demand.  N.  Y. 
Code  Civ.  Pro.,  §  1504,  superseding 
2  N.  Y.  R.  S.,  §  30.  See  also  Van 
Rensselaer  v.  Ball,  19  N.  Y.  100, 
affirming  27  Barb.  104   (lease  in  fee). 

43  It  is  the  safer  practice  to  insert 
the  words  "  and  to  terminate  the 
lease,"  where  the  right  to  so  termi- 
nate it  on  default,  expressly  reservea 
in  the  lease,  is  relied  on  as  the  groumi 
of  re-entry. 

4*  Express  provision  in  the  lease 
may  give  the  right  of  re-entry  imme- 
diately on  nonpayment,  or  on  less 
than  iifteen  days'  notice;  but  if  less 
than  fifteen  days'  notice  is  not  ex- 
pressly provided  for,  it  is  better  to 
give  notice  for  that  length  of  time,  in 
analogy  to  the  statute,  before  bring- 
ing ejectment. 

Under  a  statute  requiring  notice 
that  unless  payment  of  rent  due  "  is 
made  within  a  time  mentioned  in  the 
notice,  not  less  than  five  days  after 
the  service  thereof,  the  lease  will  be 
terminated,"  a  notice  which  does  not 
mention  any  time  for  payment  of  rent 
due  except  "  within  five  days  from  the 
date  of  the  service  of  this  notice," 
sufficiently  complies  with  the  statute. 
Farnam  v.  Hohman,  90  111.  312. 

Under  a  statute  requiring  "  four- 
teen days'  notice  to  quit,"  a  notice  to 
quit  "  forthwith,"  held  insufficient, 
though  suit  was  not  commenced  for 
more  than  fourteen  days  after  its 
service.  Oakes  v.  Munroe,  8  Cush. 
(Mass.)    282. 

45  Thirty  days'  notice  to  quit  Is 
necessary.  N.  Y.  Real  Property  Law, 
§  198. 

For  cases  where  notice  to  quit  is 
necessary,  see  Chaplin  on  Landl.  &  I., 
§  626.  It  is  not  necessary  where  the 
terms  on  M'hich  a  lease  is  to  terminnte 
are  fixed  by  the  parties.  Allen  v. 
Jd(|u;.=h,  21  Wend.  628. 

4"  More  holding  over  does  not  create 
a  tenancy  by  sufferance  under  the 
statute,  without  a  continuance  of  the 
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ing  the  premises*'''],  and  require  you  to  remove*®  therefrom  on  or 
before  the  day  of  ,  19     .*® 

[Date.l  "  ISignature.^'^'] 

FORM  No.  291. 
Notice  to  quit,  where  there  is  an  agreed  tenancy  from  year  to  year,  or  month 

to  month.51 

To  \_name  of  tenanfi^'\ . 

Take  notice,  that  I  hereby  terminate  your  tenancy  of  {^describ- 
ing premises^^i  at  the  end  of  the  current  year  {or^  current  month^* 


holding  under  such  circumstances  as 
to  create  an  implication  of  the  lana- 
lord's  assent.  Smith  v.  Littlefield,  5i 
N.  y.  539;  Coudert  v.  Cohn,  118  id. 
309. 

Where  one  enters  upon  land  by 
permission  of  the  owner  for  an  in- 
definite period,  even  without  the  res- 
ervation of  rent,  he  is  by  implication 
of  law  a  tenant  at  will,  and  entitled 
to  notice  under  the  statute.  Lamed 
V.  Hudson,  60  N.  Y.  102. 

47  The  dfescription  should  be  such 
as  cannot  mislead,  but  detailed  de- 
scription by  metes  and  bounds  can 
rarely  be  necessary,  or  even  appro- 
priate. 

For  cases  on  defects  or  supposed 
defects  in  indicating  the  premises,  see 
the  following: 

Farnam  v.  Hohman,  90  111.  312 
(error  in  designating  lot  and  block 
as  in  "  R.'s  addition  to,"  etc.,  instead 
of  in  "  original  town  of,"  etc.,  disre- 
garded on  explanatory  evidence,  not 
objected  to). 

Cummings  v.  Winters  (Neb.,  1886), 
28  N.  W.  Rep.  302.  ("T.  7,  R.  7," 
held,  in  view  of  the  well-understood 
government  usage,  sufficiently  to  des- 
ignate Township  7,  Range  7.) 

Kuhn  V.  Kuhn  (Iowa,  1886),  28 
N.  W.  Rep.  541  (holding  that  under 
a  lease  for  the  purpose  of  building  a 
dwelling  for  the  tenant,  to  be  occupied 
by  him  as  long  as  he  continued  in 
the  lessor's  employ,  a  notice  to  quit 
the  house  was  equivalent  to  notice  to 
quit  the  land) . 

48  ^fotice  "  to  leave  "  held  equiva- 
lent to  notice  "  to  quit."  Douglass  v. 
Anderson,  32  Kans.  350. 

49  "  The  notice  to  quit  is  technical, 
tnd  is  well  understood;  it  fixes  a  time 


at  which  the  tenant  is  bound  to  quit, 
and  the  landlord  has  a  right  to  enter, 
and  a  time  at  which  the  rent  termi- 
nates. The  rights  of  both  parties  are 
fixed  by  it,  and  are  dependent  on  ii. 
Should  the  landlord  decline  to  entei, 
and  the  tenant  quit  according  to  no- 
tice, the  tenant  could  no  longer  be 
holdon  for  rent,  although  he  had  given 
no  notice  to  the  landlord.  The  lease 
is  '  determined  '  by  such  notice,  prop- 
erly given,  by  either  party.  It  is 
manifest,  therefore,  that  when  sucJi 
consequences  depend  upon  the  notice 
to  be  given,  the  notice  should  fix, 
with  reasonable  exactness,  the  time  at 
which  these  consequences  may  begin 
to  take  effect."  Shaw,  C.  J.,  in  Cur- 
rier V.  Barker,  2  Gray  (Mass.)  224 
[citing  Sanford  v.  Harvey,  11  Cusn. 
(Mass.)  93;  Granger  v.  Brown,  Id. 
191],  where  a  notice  to  a  tenant  at 
will  "  to  quit  and  deliver  up  "  prem- 
ises, but  fixing  no  time,  by  naming  a 
day  or  otherwise,  was  held  insuffi- 
cient. 

But  in  Burns  v.  Bryant,,  21  N.  Y. 
453,  a  notice  specifying  a  day  four 
days  short  of  the  month  specified  b/ 
statute,  was  held  sufficient  as  against 
a  tenant  committing  trespasses  subse- 
quent to  the  expiration  of  the  montft. 
To  similar  effect,  People  v.  Shackno, 
48  Barb.  551. 

The  safer  practice  is  to  exclude 
both  the  day  of  service  and  the  day  ol 
expiration  of  term.  Banks  v.  Carter, 
7  Daly,  417,  where  Daly,  C.  J.,  sayd, 
that  service  on  25th  April  would  ter- 
minate a  tenancy  on  26th  May,  if  that 
was  the  end  of  the  monthly  period. 
But  in  McGuire  v.  Ulrich,  2  Abb.  Pr. 
28,  it  was  held  that  a  notice  of  thirty 
days  given  during  a,  calendar  montii 
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of  your  tenancy,  wliicli  will  expire  next  after  the  end  of  one-half 
year  \_or,  of  one  month]  from  the  service  of  this  notice,  and  I 
require  you  to  remove  therefrom  and  give  me  full  possession 
thereof  on  or  before  such  day.^"* 

[Date.]  ISignahire.] 


which  eontaina  but  thirty  days,  is  a 
■'  month's  notice.' 

Under  a  stipulation  that  the  tenant 
should  quit  on  ten  days'  notice,  a  no- 
tice requiring  him  to  surrender  pos- 
session as  soon  as  practicable,  netcL 
insufficient.  People  v.  Gedney.  1.5  Hun. 
475. 

Adding :  "  I  hereby  give  you  further 
notice  that  should  you  fail  to  quit  as 
above  required  I  shall  insist  on  doubJe 
rent  thei-efor "  [or  other  specified 
rate],  does  not  vitiate.  Doe  v.  JacK- 
son,  1  Dougl.  175  (Ld.  Mansfield); 
Ahearn  v.  Bellman,  L.  E.  4  Exch.  Div. 
201.  Otherwise  if  it  give  tne  option. 
Byrne  v.  Funk,  13  Wkly.  Notes  ot 
Cases,  503. 

50  A  notice  to  quit  may  be  given 
either  by  the  landlord  or  his  author- 
ized agent,  or  any  person  legally  en- 
titled to  the  reversion  as  assignee, 
devisee,  heir  or  executor,  or  receiver 
with  power  to  let,  but  not  if  he  hat* 
only  power  to  receive  rents.  Reeder 
V.  Sayre,  70  N.  Y.  180  {dictum).  A 
notice  given  by  the  lessor,  after  he 
has  sold  the  premises,  is  not  avaiiaoie 
to  the  grantee.  Griffin  v.  Barton,  2A 
Misc.  228,  49  N.  Y.  Supp.  1021,  aif  d, 
27  App.  Div.  632.  A  purchaser  from 
the  lessor,  who  has  not  obtained  the 
legal  title,  .cannot  give  such  notice. 
Reeder  v.  Sayre   (above). 

51 A  tenant  for  a  year  or  for  one  or 
more  years,  holding  over  loithout  any 
express  agreement,  though  regarded  as 
a  tenant  from  year  to  year,  was  held 
not  entitled  to  notice  to  quit,  in 
Adams  v.  Cohoes,  127  N.  Y.  175;  Park 
V.  Castle,  19  How.  Pr.  29.  But  a  ten- 
ancy from  year  to  year,  for  an  indefi- 
nite number  of  years,  created  hy  the 
agreement  of  the  parties,  continues 
until  terminated  by  notice,  by  one  ot 
the  parties,  that  it  is  to  expire  at  the 
end  of  the  current  year.  Pugsley  v. 
Aikin,  11  N.  Y.  494;  Laugnran  v. 
Smith,  75  id.  205.  Compare  Adams  v. 
Cohoes,  supra. 

Such  notice  is  necessary  in  case  ot 
a  tenancy  from  year  to  year,  growing 


out  of  a  parol  lease  void  by  the  Stat- 
ute of  Frauds.  Coudert  v.  Cohn,  118 
N.  Y.  309;  Reeder  v.  Sayre,  70  N.  Y. 
180;  Laughran  v.  Smith   {supra). 

Under  N.  Y.  Real  Property  liaw, 
§  202,  agreements  for  the  occupation 
of  real  property  in  New  York  city, 
which  do  not  particularly  specify  the 
duration  of  such  occupation,  shall  be 
deemed  to  continue  until  the  first  of 
May  next  after  the  possession  shall 
commence. 

52  The  notice  is  to  be  addressed  to 
the  immediate  lessee  who  pays  the 
annual  rent,  without  reference  to  his 
servant  or  subtenant  who  may  be  in 
possession,  but  who  has  not  been 
recognized  by  the  lessor  as  his  tenant. 
Jackson  v.  Baker,  10  Johns.  270. 

53  See  note  47,  on  p.  £30. 

54  A  tenant  hiring  from  month  to 
month  held  not  entitled  to  notice  to 
quit.     Gibbons  v.  Dayton,  4  Hun,  45  i. 

Under  a  lease  "  for  the  term  of 
one  year  and  an  indefinite  period 
thereafter,"  at  an  annual  rent,  six 
months'  notice  was  regarded  as  neces- 
sary to  terminate  the  tenancy.  Pugs- 
ley V.  Aikin,  11  N.  Y.  494.  So  in 
case  of  a  parol  lease  void  by  the  Stat- 
ute of  Frauds.  Laughran  v.  Smith, 
75  id.  205. 

But  in  case  of  a  parol  lease  void 
by  the  Statute  of  Frauds,  it  appearing 
that  the  tenant  had  paid  monthly, 
held,  that  the  tenancy  was  terminable 
on  one  month's  notice.  People  D.  Darl- 
ing, 47  N.  Y.  666.  But  the  fact  if 
such  monthly  payment  was  not  held 
controlling,  under  the  circumstances, 
in  Laughran  v.  Smith  ( supra ) . 

55  The  notice  must  fix  a  time  to 
quit.  Wright  v.  Mosher,  -16  now.  Pr. 
454,  where  the  tenancy  was  regarded 
by  the  court  as  at  will  from  year  lo 
year.  But  on  this  point  see  Park  »•. 
Castle,  19  How.  Pr.  29.  The  time  of 
one  month  given  by  the  notice  must 
have  reference  to  the  end  of  a  monlh 
computed  from  the  commencement  of 
the    tenancy.      Steffens    v.    Earl,    11 


FORM  No.  292. 
Notice  to  quit,  given  by  receiver. 

\_Title  of  court  and  cause.] 

I,  the  undersigned  A.  B.,  as  receiver  in  the  above  entitled 
cause,  of  the  property  of  M.  'N.,  hereby  give  you  notice  to  quit 
and  deliver  up  to  me,  on  the  day  of  ,19     ,^^  the 

[designating  premises] ,  which  you  now  hold  as  tenant  of  the  said 
M.  N. 

\_Date.]  [Signature  of],  Eeceiver. 

To  [name  of  tenant,  or,  if  uncertain,  address  merely  to  occu- 
pant] . 

FORM  Wo.  293. 

Bond  of  guardian  of  infant  legatee  to  repay  in  case  legatee  die  without  lawful 

issue.57 

[Penal  clause  as  in  Form  No.  35,  p.  32.]  l^ow  the  condition 
of  this  obligation  is  such  that  if  A.  B.,  his  executors,  adminis- 
trators, or  successors,  shall  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  above  named  executors,  the  survivors  or  survivor 
of  them,  or  to  their  sviccessor  or  successors,  the  executors,  admin- 
istrators, or  assigns  of  either,  the  just  and  full  sum  of  all  moneys 
which  the  said  A.  B.,  as  guardian  of  M.  JST.,  one  of  the  legatees 
of  deceased,  shall,  from  time  to  tim.e,  receive  of  said  executors, 
their  successors  or  survivors,  or  either  of  them  as  principal,  in 

Vroom  (N.  J.)   138.     Thus,  where  the  your  tenancy  originally  commenced  at 

tenancy  from  month  to  month  com-  that  time  of  the  year;  or,  otherwise, 

menced  on  the  iirst  day  of  the  month,  that  you  quit  or  deliver  up,  at  the 

a  notice  to  quit,  if  intended  for  Ma_y,  end  of  the  year  of  your  tenancy,  which 

should  be  served  on  or  before  the  first  will  expire  next  after  the  end  of  half 

of    April.      Anderson    v.    Prindle,    23  a  year  from  the  time  of  your  being 

Wend.  616.  served  with  this  notice."  , 

See,   on   this   subject,   note    49,   on  Tliis  is  substantially  the  form  given 

p.  430.  in  Smith  on  Receivers,  Appendix. 

Where  a  tenant  held  over,  after  tiie  57  The    bond    to    an    executor,   etc., 

termination  of  a  lease,  for  a  year,  the  before  suing  for  a  legacy  or  distribu- 

foUowing  notice   to   quit    (describing  five  share  in  ordinary  cases  (formerly 

the  premises),  "which  you  have  held  required  by  2  N.  Y.  R.  S.,  114,  §§  9, 

under   me,"    held   not   to   contain   an  10),  is  dispensed  with  by  N.  Y.  Code 

admission  that  there  was  a  tenancy  Civ.  Pro.,   §    1827,  which  substitutes 

for  such  year.     Adams  v.  Decker,  6  an    undertaking   to    be    given   before 

Halst.   (N.  J.)   84.  execution  issues. 

A  notice  to   quit,   sufficient   in  all  The    form    here    given    is    adapted 

respects  except  that  it  stated  a  wrong  from  Tyson  v.  Blake,  22  N.  Y.  558, 

reason  (non-payment  of  rent)  for  ter-  where  the  court  held  that  as  by  the 

minatins;    the    tenancy,    held    to    be  terms  of  the  will  three  grandsons  were 

effectual.      Creighton   v.    Sanders,    89  entitled  to  the  fund  if  the  legatee  first 

111.  543.  named  died  without  issue,  the  execu- 

58  Where  the  commencement  of  the  tors   had   the   right   to   withhold  the 

tenancy    is    doubtful,    add    "provided  principal  of  such  legatee's  share  of  the 
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case  the  said  M.  IST.  shall  die  without  lawful  issue,  together  with 
interest  from  the  time  of  such  death  without  lawful  issue  [the 
amouut  of  which  moneys  appears  by  the  receipts  of  the  said  A.  B., 
indorsed  on  this  instrument],  then  this  obligation  shall  be  void, 
otherwise  of  full  force  and  effect. 

l^Add  signatures,  seals,  acknowledgment,  affidavits  of  sufficiency 

of  sureties  as  in  Form  No.  35  or  36,  p.  34.] 
t 

net  proceeds  of  the  estate,  unless  ade-  bond  was  precisely  such  a  one  as  the 

quate  security  was  given  or  tendered  executors    were    entitled    to    require 

to  account  for  the  same  in  the  event  upon    advancing    to "    her,    "  or    her 

of  her  dying  without  lawful  issue,  to-  guardian,  the  principal  of  her  legacy, 

gether    with    interest    thereon    from  or  any  part  of  it." 
the  time  of  her  death.    Adding,  "  Xhe 
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ABBOTT  S  PRACTICE  AND  FOEMS. 


AETICLE   VI. 
Examination   of   Anticipated   Paety    oe  Witness,   Befobe 


Action. 


Older  for  examination,  and 
to  suppress  depositions  al- 
ready taken. 

Order  vacating  order  for  ex- 
amination, and  suppressing 
depositions  taken  there- 
under. 

Petition  upon  application  to 
perpetuate  testimony  re- 
garding real  property. 

Order  thereon  for  notice  to 
persons  adversely  inter- 
ested. 

Order  for  taking  depositions. 


1.  Power  of  the  court. 

2.  Ihe  practice. 

3.  Application    to    perpetuate    testi-         (297) 

mony    relating    to    the    title    to 
real  property. 

FOBMS. 

(2'J4)   Order  for  perpetuation  of  tes-         (298) 
timony  of  a  witness  in  an 
expected  action. 

(295)   Affidavit  upon  application  to         (299) 
obtain     examination     of     a, 
witness  in  an  expected  ac- 
tion. (300) 

(29G)   Notice    of   motion    to    vacate 

1.  Power  of  court.'] —  Courts  of  equity  have  inherent  power  to 
entertain  bills  for  the  perpetuation  of  testimony  as  well  as  to  com- 
pel discovery. °®  The  codes  of  procedure  substitute  an  application 
by  motion,  to  be  made  in  the  action  in  which  the  evidence  is 
wanted,  or  in  anticipation  of  such  an  action;  ^^  but  this  code  pro- 
ceeding is  not  entertained  by  the  United  States  courts.*"  The 
application  before  action  commenced,  under  the  New  York 
Statute,  is  limited  to  the  perpetuation  of  testimony,  and  cannot 
be  invoked  to  enable  the  expected  plaintiff  to  frame  his  complaint, 
or  to  find  out  whether  he  has  a  cause  of  action,  or  the  proper  party 
defendant;  the  rule  is  the  same  whether  the  person  sought  to  be 
examined  is  the  expected  adverse  party,  or  merely  a  witness  know- 
ing some  material  fact.®^ 

The  perpetuation  of  testimony  of  witnesses,  in  anticipation  of 
some  future  litigation  (not  unfrequently  needed  in  England  where 
land  titles  are  rarely  registered),  is  less  frequently  needed  here. 
Applications  for  the  examination  of  an  intended  defendant  are 

58^.  Y.  &  Baltimore  Coffee  Co.  v.  N.  Y.  Coffee  Co.,  9  Fed.  Rep.  578;  62 
now.  Pr.  485  (bill  to  perpetuate  testimony  under  U.  S.  P.  S.,  §§  866,  867, 
extending  the  chancery  jurisdiction  to  the  U.  S.  Circuit  Courts). 

B9  Merch.  Nat.  Bank  v.  Sheehan,  101  N.  Y.  176. 

60  Fogg  V.  Fisk,  7  Civ.  Pro.  Rep.  169.  rev'g,  in  effect,  4  id.  344. 

«l  Matter  of  Schlatterer,  105  App.  Div.  115,  93  N.  Y.  Supp.  895;  Matter 
of  Ellet  t'.  Young,  95  App.  Div.  417,  88  N.  Y.  Supp.  661;  Matter  of  White, 
44  App.  Div.  119,  60  N.  Y.  Supp.  702;  Matter  of  Schoeller,  74  App.  Div.  347, 
77  N.  Y.  Supp.  614;  Matter  of  Anthony,  42  App.  Div.  66,  58  N.  Y.  Supp.  907; 
liong  Island  Bottlers'  Union  v.  Bottling  Brewers,  65  App.  Div.  459.  72  N.  Y. 
Supp.  976. 
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not  encouraged;  for  the   applicant  should  ordinarily  be  left  to 
bring  his  action  and  proceed  therein.®^ 

2.  The  practice.]— Under  K  Y.  Code  Civ.  Pro.,  §  873,  apply 
not  to  the  court,  but  to  a  judge  out  of  court.  A  judge  of  the 
Supreme  Court,  or  a  county  judge,  can  make  the  order.  It  is  not 
necessary  to  give  notice  unless  the  judge  requires  it.  For  the 
general  practice  upon  these  applications,  see,  in  more  detail.  Vol. 
II,  Examination  Before  Trial. 

3.  Application  to  perpetuate  testimony  relating  to  the  title  to 
real  property.]  —  A  recent  addition  to  the  New  York  Code  of 
Civil  Procedure  (L.  1901,  chap.  303,  adding  §§  1688a-1688i) 
confers  povi^er  upon  the  Supreme  Court  to  provide  for  the  taking 
of  the  deposition  of  any  person  whenever  necessary  for  the  pro- 
tection of  the  applicant's  rights  in  specified  real  property.  The 
practice  upon  the  application  is  closely  analogous  to  the  practice 
under  the  more  general  provisions  of  §  870  et  seq.j  differences 
that  may  advantageously  be  noted  are,  that  the  application  under 
§  1688a  must  be  made  upon  petition  (instead  of  affidavit),  that 
it  may  be  presented  to  a  Supreme  Court  judge  only,  and  that  the 
depositions  of  the  witnesses  must  be  recorded  in  the  office  of  the 
register  of  deeds  (or  county  clerk  where  there  is  no  register). 

FORM  No.  294. 
Order  for  perpetuation  of  testimony  of  a  witness  in  expected  action.ss 

JSTew  York  Supreme  Court.    New  York  County. 


In  the  Matter 
of 
The  Application  of  the  T.  Trad- 
ing Company,  to  perpetuate  the 
testimony    of    ^names    of    wit- 
nesses] .^ 


It  appearing  to  my  satisfaction  from  the  annexed  affidavit  of 

M.  S,  T.,  president  of  the  above  named  company,  verified  on  the 

day  of  ,  19     ,  that  an  action  will  be  brought  as 


82  See  Merch.  Nat.  Bank  v.  Sheehan,  101  N.  Y.  176. 


"3  This  must  be  a  judge's  order  un-  entitled  in  the  action  as  expected  to 

der  Code  Civ.  Pro.,  §  873.    Heishon  v.  be  brought.    Matter  of  Bryan,  3  Abb. 

Knickerbocker,  etc.,  Co.,  77  N.  Y.  278.  N.  C.  289. 

6*  The    application    should    not    be 
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stated  ia  said  affidavit,  that  the  witnesses  to  be  examined  hereia 
are  to  leave  the  State  of  JSFew  York,  on  the  day  of  , 

19  ,  and  will  be  out  of  the  State  at  the  time  of  the  trial  herein, 
that  they  are  residents  of  the  Kingdom  of  Norway,  and  that  this 
application  is  made  in  good  faith  to  preserve  their  testimony ;  it  is 
On  motion  of  W.  C.  &  11.,  attorneys  for  the  petitioner, 
Okdeeed,  that  said  [witnesses^  appear  before  the  justice  of 
this  court  holding  Special  Term,  [Part  II]  at  the  [County  Court 
House  in  the  Borough  of  Manhattan,  County  of  Ifew  York,]  on 
the  day  of  ,  19     ,  at  ten -thirty  o'clock  in  the  fore- 

noon of  that  day,  to  be  examined  as  Matnesses  on  behalf  of  the 
Tweedie  Trading  Company  in  the  actions  expected  to  be  brought.*" 
{Insert  any  desired  limitations  on  scope  of  order.']^'^ 
And  special  circumstances  being  shown  in  said  affidavit  making 
a  shorter  time  of  service  necessary,  it  is  hereby  further 

Ordered,  that  a  service  of  a  copy  of  this  order  on  the  said 
witnesses,^*  and  on  the  S.  C.  Company,®^  {expected  adversary']  on 
or  before  the  day  of  ,  19     ,  together  with  a  copy 

of  the  annexed  affidavit,  shall  be  sufficient. 

[Date.]  {Signature'], 

Justice  of  the  Supreme  Court  of 
the  State  of  Jt^Tew  York. 

FORM  No.  295. 

Affidavit  upon  application  to  obtain  examination  of  witnesses  in  expected 

action.70 

{Title  as  in  previous  Form.] 
{Venue.] 

M.  S.  T.,  being  duly  sworn,  deposes  and  says :  I  am  the  presi- 
dent of  the  above  named  T.  Trading  Company.     Said  company  is 

65  Although  the   literal   reading  of  C8  The    party    must    be    personally 

the  Code  makes  the  order  returnable  served    to    bring    him    in    contempt, 

only  before  the  judge  granting  it,  or  Tebo  v.  Baker,  77  N.  Y.  33. 

a  referee,  the  practise  is  as  indicated  No  subpoena  is  necessary.  Pake  v. 

in   the    Form,    and   is    supported    by  Proal,  2  Abb.  N.  C.  418,  except,  per- 

Sweeney  v.  Sturgis,  24  Hun,  162.  haps,  in   case  of  a  non-resident  wit- 

08  A  resident  of  the  state  cannot  be  ness.      Code    Civ.    Pro.,    §    886,    last 

required  to  attend  in  any  county  other  clause. 

than  that  in  which  he  resides  or  has  69  Unless  this  service  be  made  also 

an  office  for  the  regular  transaction  on  the   expected  adversary,  the  wit- 

of  business  in  person.     If  not  a  resi-  ness  is  not  obliged  to  appear.    Cowen 

dent,  he  cannot  be  required  to  attend  v.   Ferguson,   7   N.   Y.   St.  Eep.  403, 

in    any    other    county    than    that    in  afl'g  18  Abb.  N.  C.  241. 

which  he  is  served  with  a  subpoena,  TO  Adapted  from  Matter  of  Tweedie 

unless  otherwise  directed  by  the  or-  Trading   Co.,   105   App.   Div.   426,  94 

der.     Code  Civ.  Pro.,  §  886.  N.  -Y.  Supp.  167,  35  Civ.  Pro.  6. 

87  Applies   only   to   case   of   an  ex- 
pected party.     Code  Civ.  Pro.,  §  873. 
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a  corporation  organized  under  the  laws  of  N'ew  York,  and  having 
its  principal  office  for  the  regular  transaction  of  business  at 
street,  in  the  Borough  of  Manhattan,  County  of  New 
York.  The  S.  Coal  Co.-  is  a  corporation  organized  under  the 
laws  of  the  State  of  New  York,  and  having  its  principal  office  for 
the  regular  transaction  of  business  at  ISIo.  Broadway,  in  said 
Borough  and  County. 

Second.  A  controversy  has  arisen  between  the  parties  above 
named,  growing  out  of  a  contract  entered  into  between  said  parties, 
on  or  about  the  day  of  ,  19     ,  whereby  said  Coal 

Company  contracted  to  furnish  coal  to  said  Trading  Company 
for  the  use  of  steamers  operated  by  said  Trading  Company,  in 
particular  the  steamers  "  Sanda "  and  "Skuld."  The  said  con- 
troversy grows  out  of  the  failure  of  the  said  Coal  Company  to 
supply  a  reasonably  good  quality  of  coal  for  the  use  of  said 
steamers,  and  to  furnish  the  same  with  reasonable  promptness, 
whereby  damage  was  inflicted  upon  said  Trading  Company. 

Third.  'No  action  arising  out  of  said  controversy  has  yet  been 
commenced,  but  an  action  is  about  to  be  brought  in  a  court  of 
record  of  this  State  by  said  Trading  Company,  against  the  Coal 
Company,  to  recover  damages  for  the  breach  of  the  said  contract. 

Fourth.  For  the  prosecution  of  said  action,  it  will  be  necessary 
to  obtain  the  testimony  of  divers  members  of  the  crew  of  the 
steamship  "  Skuld,"  which  steamship  is  now  lying  in  the  port  of 
New  York.  These  witnesses  are  H.  H.,  the  captain  of  said 
steamship ;  her  mate,  L.  L. ;  her  second  engineer,  N.  B. ;  one  of 
her  firemen,  and  John  Doe  and  Richard  Roe,  members  of  her 
crew.  Said  persons  are  necessary  and  material  witnesses  for  the 
prosecution  of  the  said  expected  action  by  reason  of  their  familiar- 
ity with  the  quality  of  coal  supplied  to  said  steamship,  and  of 
their  knowledge  of  the  delay  in  supplying  the  said  coal,  acquired 
by  reason  of  their  connection  with  said  steamship. 

Fifth.  The  said  H.  H.  and  the  other  witnesses  before  men- 
tioned, are  about  to  sail  on  the  steamship  "  Skuld "  from  the 
port  of  New  York  for  Taku  Bar  in  the  Empire  of  China,  and  will 
leave  upon  ,  the  of  ,  19     .     Said  steamship 

and  the  above  named  persons,  members  of  her  crew,  as  aforesaid, 
will  not  return  to  this  port,  to  the  best  of  my  knowledge  and 
belief,  and  their  next  destination  after  leaving  Talai  Bar  is  wholly 
undetermined. 

Said  persons  are  all  residents  of  the  Kingdom  of  Norway. 
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Sixth.  I  have  fully  and  fairly  stated  the  facts  of  the  above 
mentioned  controversy,  and  of  the  said  contracts,  to  my  counsel, 
C.  B.  S.,  who  resides  at  street  in  the  City  of  'New  York, 

and  am  advised  by  him  that  the  said  Trading  Company  has  a  good 
and  meritorious  cause  of  action  arising  out  of  said  controversy. 
That  the  testimony  of  the  above  named  persons  will  be  material 
and  necessary  at  the  trial  in  the  prosecution  of  any  such  action 
expected  to  be  brought,  and  that  without  such  testimony  the 
Trading  Company  cannot  safely  proceed  to  the  trial  thereof,  atid 
I  verily  believe  the  same.  It  is  intended  in  good  faith  to  use 
said  examination  on  the  trial  of  said  proposed  action. 

Seventh.  No  previous  application  for  the  perpetuation  of  said 
testimony  has  been  made. 

IJurat.']  [Signature.] 

FORM  No.  296. 

Notice  of  motion  to  vacate  order  for  examination  and  to  suppress  depositions 

already  taken. 

\Title  as  in  previous  Forms.] 

Please   take   notice.    That   the    S.    Coal   Company,    upon  ihe 
annexed  affidavits  of  E.  S.  G.  and  C.  H.  T.,  duly  verified  the 
day  of  ,  19     ,  will  move  this  court  at  a  Special 

Term,''^  [Part  I]  thereof,  to  be  held  in  the  [County  Court  House, 
in  the  Borough  of  Manhattan,  County  of  New  York,]  on  the 
day  of  ,  19     ,  at  10 :30  o'clock  in  the  forenoon  of  the 

said  day,  or  as  soon  thereafter  as  counsel  may  be  heard,  for  an 
order  vacating  the  order  granted  herein  on  ,   19       , 

and  suppressing  the  depositions  taken  pursuant  thereto,  and  for 
such  other  and  further  relief  as  may  then  to  the  court  seem  just. 

FORM  No.  297. 
Order   vacating   order   for   examination   and   suppressing   depositions  taken 

thereunder. 

[Title.] 

The   S.    Coal  Company,   having  moved  herein  for   an  order 
vacating  an  order  made  herein  by  Mr.  Justice  M.,  on  the 
day  of  ,  19     ,  directing  that  [naming  persons],  be  exam- 

ined as  witnesses  on  behalf  of  the  T.  Trading  Company  in  an 
action  expected  to  be  brought  by  said  T.  Trading  Company  against 
said  S.  Coal  Company,  and  that  the  depositions  taken  under  said 

71  The  motion  to  vacate  the  judge's       §  772 ;  Matter  of  Schlotterer,  105  App. 
order    is    properly    noticed    for    the       Div.  115,  93  N.  Y.  Supp.  895. 
Special  Term.     N.  Y.  Code  Civ.  Pro., 
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order  of  ,  19     ,  be  suppressed;  and  said  motion  coming 

on  to  be  heard  before  me;  [continue  recitals  as  in  usual  form  of 
order]   it  is 

Oedeeed,  that  the  order  made  herein  by  Hon.  0.  F.  M.,  a 
justice  of  this  court,  on  the  day  of  j  19     ,  directing 

that  [specified  persons']  be  examined  as  witnesses  in  an  action 
expected  to  be  brought  by  the  T.  Trading  Company  against  the 
S.  Coal  Company,  be  and  the  same  hereby  is,  in  all  respects, 
vacated  and  set  aside,  with  ten  dollars  costs  to  the  S.  Coal  Com- 
pany; and  it  is  further 

Oedeeed,  that  the  depositions  taken  under  said  order  of 
,19  ,  be  and  the  same  hereby  are  suppressed  in  their 
entirety. 

FORM  No.  298. 
Petition  upon  application  to  perpetuate  testimony  regarding  real  property.T2 

SUPEEME    OOUET.       CoTTNTT   OF 


In  the  Matter  of  the  Application 
of  A.  B.  to  perpetuate  the  tes- 
timony of  M.  ]Sr.  and  O.  P. 


To  the  Supreme  Court  of  the  State  of  ISTew  York : 
The  petition  of  A.  B.,  above  named,  respectfully  shows : 

I.  That  your  petitioner  resides  at  in  the  County 
of 

II.  That  your  petitioner  desires  testimony  taken  and  perpet- 
uated in  relation  to  the  following  real  property  [insert  description, 
as  in  a  deed]  ;  that  your  petitioner  is  the  owner  of  an  estate 
[in  fee]  therein,  which  he  holds  as  [purchaser]. 

III.  That  said  property  at  the  date  hereof  is,  and  for  over  one 
year  next  preceding,  has  been  in  [your  petitioner's  possession  as 
sole  owner]. 


72  Under    N.    Y.    Code    Civ.    Pro.,  absence    preventing    his    being    sub- 

§§    1688a-1688i    (added   1903).     The  poenaed    or   his   deposition   taken    by 

deposition  is  taken  de  bene  esse,  t.  e.,  commission  (§  1688a). 

admissible    in   an    action    only    after  See  paragraph  3,  p.  535,  supra. 
proof  of  death,  inability  to  attend,  or 
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IV.  The  names  and  residences  of  the  persons  to  be  examined 
are:  [state  them'] 

V.  The  names  and  residences  of  the  persons  having  interests 
■which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  vyithin  the  knowl- 
edge of  your  petitioner,  are  as  follows :  [state  them  carefully  and 
fully.y 

VI.  [Here  set  out  the  facts  which  render  it  necessary  for  'peti- 
tioner that  the  testimony  he  taken.] 

Whbebfoeb,  your  petitioner  prays  that  the  testimony  of  said 
M.  IST.  and  O.  P.  be  talcen  and  perpetuated,  as  by  statute  provided, 
and  for  such  other  and  further  relief  as  may  be  just. 

[Date]  [Signature.] 

[Verification.] 

[Present  to  a  justice,  and  obtain  order  as  in  Form  299.J 

FORM  No.  299. 
Order  for  notice  to  persons  adversely  interested.74 

[Title  as  in  previous  Form.] 

Upon  the  annexed  petition  of  A.  B.,  verified  ,  and 

on  motion  of  C.  D.,  attorney  for  petitioner. 

Ordered,  that  this  application  be  and  the  same  is  hereby  ad- 
journed to  [date]  and  before  the  Special  Term  of  this  court  to 
be  held  on  that  day  at  [the  City  and  County  Hall  in  the  City  of 
Buffalo,  County  of  Erie,]  at  the  opening  of  court  on  said  day,  or 
as  soon  thereafter  as  counsel  can  be  heard ;  and  it  is  further 

Ordered,  that  [ten]  days'  notice  of  the  time  and  place  of  the 
hearing  of  this  application  be  given  to  [name  all  persons  adversely 
interested]  by  serving  upon  them  a  copy  of  this  order  and  annexed 
petition. 

[If  personal  service  cannot  he  made  on  some,  continue  with 
direction  for  notice  hy  mail,  or  hy  publication.] 

[Date.]  [Signature  and  official  title.] 

T3  The    depositions    are    admissible  depositions    is    made    (§    1688f),   the 

only  against  such'persons  as  are  noti-  depositions  may  be  read  against  those 

fied,  and  those  claiming  under  them.  who  have  notice  of  the  taking  of  the 

Code.  §  16881.  depositions  as  provided  in  the  subsc- 

74  While   the    statute   contemplates  quent       order       appointing      referee 

notice  to  some  one,  and  therefore  pre-  (§  1688i). 

sumably    those    adversely    interested,  This  is  a  judge's  order  (§  1688£). 

iefore  the  order  for  the  taking  of  the 
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FORM  No.  300. 

Order  for  the  taking  of  the  depositions.TS 

At  a  Special  Term  [_etc.,  as  in  a  court 
order.'] 
[Title.] 

The  above  named  A.  B.,  having  presented  his  petition  to  this 
court,  praying  that  the  testimony  of  the  above  named  M.  N.  and 
0.  P.  be  talcen  and  perpetuated  as  by  statute  provided,  and  said 
application  now  coming  regularly  on  to  be  heard ; 

'No'w,  on  reading  and  filing  the  said  petition,  dated  and  verified 
on  the  day  of  ,  19     ,  and  the  order  gTanted  herein 

by  Mr.  Justice  J.  K.,  dated  ,  and  on  proof  of  the  due 

service  of  said  order  and  petition  upon  [name  all  persons  served] 
as  shown  by  the  annexed  affidavit  of  Y.  Z.,  and  after  hearing 
C.  D.,  of  counsel  for  said  petitioner,  and  [E.  ~F.,  of  counsel  for 
,  —  or^  no  one]  opposing,  and  it  appearing  to  the  satis- 
faction of  the  court  that  the  case  comes  within  the  provisions  of 
chapter  14,  title  1,  article  10  of  the  Code  of  Civil  Procedure,  it  is 

Okdeeed,  That  the  depositions  of  M.  !N".  and  O.  P.,  be  taken 
before  J.  A.,  Esq.,  who  is  hereby  appointed  referee  for  such 
purpose,  at  the  office  of  said  referee,  at  No.  street, 

in  the  city  of  ,  on  the  day  of  ,  19     ,  at 

o'clock  in  the  noon  thereof;  that  such  depositions  shall  be 

limited  to  testimony  concerning  the  matters  and  things  referred 
to  in  the  said  petition  of  A.  B.  herein,  or  relating  thereto  or  to 
the  real  property  therein  described;  and  it  is  further 

Ordered,  That  days'  notice  of  the  time  and  place  at 

which  the  testimony  will  be  taken  before  said  referee  be  person- 
ally served  upon  the  following  persons :  [name  them  carefully;  add 
other  provisions  for  substituted  service  if  personal  service  cannot 
he  ohtainedy^ 

Ti5A  court  order  (§  1688f).  under  them,  that  the  depositions  may 

76  It  is  only  against  these  persons      be  hereafter  offered  (§  1688i). 
served  with  notice,  or  those  claiming 
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ARTICLE    VII. 

Leave  to  Sue. 


I.  Leave  to  sue  in  aid  of  attach- 
ment. 
Foems. 

(301)  Affidavit  to  move  for  leave  to 

sue  with  sheriff  in  aid  of 
attachment. 

(302)  Order  giving  plaintiff   in  at- 

tachment leave  to  sue  in 
name  of  sheriff  and  him- 
self. 

(303)  Undertaking  given  sheriff  be- 

fore suing  on  things  in  ac- 
tion taken  by  him  on  at- 
tachment. 

II.  Leave  to  sue  on  a  bond  oh  un- 

dertaking CONDITIONED  TO  PAY 
VPHEN    EEQUIBED   BY    THE   COUKT. 

Forms. 

(304)  Affidavit     of     applicant     for 

such  leave. 

(305)  Order    that    bond    or    under- 

taking be  delivered  up  to 
be  sued. 

III.  Lea'v:e  to  sue  on  official  bond. 
Forms. 

(306)  Petition  for  leave  to   sue  on 

such  bond. 

(307)  Order   granting   leave  to   sue 

on  official  bond. 

IV.  Leave  to  sue  on  private  bond  to 

PEOPLE  or  a  public  OFFICER. 

Forms. 

(308)  Petition  for  leave  to  sue  on 

an  undertaking  to  discharge 
a  mechanic's  lien. 

(309)  Order  granting  leave  to  pri- 

vate person  to  sue  on  bond 
to  people  or  a  public  officer. 

V.  Leave  to  sue  on  the  bond  of  an 

EXECUTOR,  administrator,  ETC. 

Forms. 

(310)  Petition  to  the  surrogate. 

(311)  Order   of   surrogate   granting 

leave  to  bring  action  on 
bond  of  executor,  adminis 
trator,  etc. 


VI.  Leave  to  sue  on  personal  obli- 

gation,     independently      of 
foreclosure. 

Forms. 

(312)  Affidavit  to  move  after  fore- 

closure for  leave  to  sue  for 
deficiency  a  party  to  the 
foreclosure. 

(313)  Notice  of  motion  for  leave  to 

sue  for  deficiency  after  fore- 
closure. 

(314)  Petition  for  leave  to  sue  lor 

deficiency  one  who  was  not 
a  party  to  the  foreclosure. 

(315)  Order    to     show    cause    why 

leave  should  not  be  granted 
to  sue  for  deficiency. 
(310)   Order  giving  leave  to  sue  for 
deficiency. 

(317)  Order    to     show    canse    why 

leave  should  not  be  granted 
after  suit  brought  without 
it. 

(318)  Order    granting    leave    after 

suit  brought  without  it. 

VII.  Leave  to  sue  on  a  judgment. 
Forms. 

(319)  Affidavit  to  move  for  leave  to 

sue  on  a  judgment  in  the 
court  in  which  it  was  re- 
covered. 

(320)  Notice  of  motion  for  leave  to 

sue  on  judgment  in  same 
court. 

(321)  Petition  for   leave  to  sue  on 

judgment  recovered  in  an- 
other court. 

(322)  Order  to  show  cause  on  peti- 

tion for  leave  to  sue  oh 
judgment  in  another  court. 

(323)  Order   granting  leave   to  sue 

on  a  judgment. 

VIII.  Leave     foe     actions     by     ob 

against  incompetents. 

1.  Leave  to  sue  incompetent. 

2.  Leave  to  sue  committee. 

3.  Ajjpointment  of  committee  pending 

action. 

4.  Claim  against  committee. 


VII.  LEAVE  TO  SUE  ■ 


■  IN  AID  OF  ATTACHMENT. 
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5.  Granting  leave. 

6.  Failure  to  obtain  leave. 


Forms. 
(324) 

(325) 


Petition  for  leave  to  sue  an 

incompetent. 
Order  giving  leave  to  sue  an 

inconipetent. 


IX.  Leave  for  infakt  to  bring 
pabtition  suit. 
Forms. 

( 326 )  Petition  of  infant  or  guardian. 

(327)  Order  of  surrogate  giving  in- 

fant  leave   to   bring  parti- 
tion. 

X.  Leave  to  sue  as  a  poor  pebson 

( IN  FORMA  PAUPERIS )  . 

1.  Power  of  the  court. 

2.  Construction  of  the  statute. 

3.  General  requisites  of  statute. 

4.  Assigning  counsel. 

Forms. 

(328)  Petition  for  leave  to  prosecute 

as  a  poor  person. 

(329)  Certificate  of  counsel  to  cause 

of  action. 

(330)  Agreement  by  counsel  to  serve 

without  compensation. 


(331)  Order  giving  leave  to   prose- 

cute as  a  poor  person. 

(332)  Order  denying  leave  to  prose- 

cute as  a  poor  person. 

XI.  Leave  for  action  in  nature  of 

quo  warranto. 
Forms. 

(333)  Petition   by    attorney-general 

for  leave  to  sue  to  annul  a 
charter. 

(334)  Request    to    attorney-general 

to  sue. 

XII.  Leave     fob     actions     by     or 

against     receivers,     commit- 
tees, or  other  trustees. 
Forms. 

(335)  Petition     by     a     receiver     or 

other   trustee    for   leave    to 
sue. 

(336)  Order  giving  receiver  or  other 

trustee  leave  to  sue. 

(337)  Petition  of   committee  of   lu- 

natic, etc.,  for  lejive  to  sue. 

(338)  Petition  for  leave  to  sue  a  re- 

ceiver or  other  trustee. 

(339)  Notice  of  presentation  of  pe- 

tition for  leave  to  sue. 


FORM  No.  301. 
Affidavit  to  move  for  leave  to  sue  with  sherifi  in  aid  of  attachment.^T 

[Title  of  court  and  attachment  action.] 

[Venue.'] 
A.  B.,  the  plaintiff  herein,  being  duly  sworn,  says: 
I.  That  this  action  was  brought  by  deponent  to  recover  of  the 


T7  Under    N.    Y.    Code    Civ.    Pra 
§§  677,   678.     The  sheriff  may  bring 
such  an  action  without  leave.    David- 
son V.   Chatham   National   Bank,   52 
Hun,  138. 

If  the  sheriff  has  not  brought  such 
an  action,  the  court  must  give  tiie 
attaching  creditor  leave.  Code  Civ. 
Pro.,  §  678. 

If  the  object  is  to  impeach  a  fraud- 
ulent transfer  of  the  assets,  the  bet- 
ter course  is  to  proceed  with  the  levy, 
thus  provoking  an  action  from  those 
who  claim  under  the  fraudulent 
transfer,   or  to  bring  a  common-iaw 


action  to  get  possession  or  collect,  in 
either  of  which  the  validity  of  a 
transfer  of  leviable  property  may  be 
impeached,  and  after  judgment  in  the 
attachment  suit,  the  validity  of  a 
transfer  of  a  chose  in  action  may  be 
impeached  (Carr  v.  Van  Hoesen,  26 
Hun,  316;  Throop  Grain  Co.  v.  Smith, 
34  id.  91);  or  to  get  judgment  and 
take  an  order  in  supplementary  pro- 
ceedings. 

A  creditor's  action  will  not  lie  m 
aid  of  an  attachment  before  judgmeno 
(Bowe  r.  Arnold,  31  id.  256),  except 
under  Code  Civ.  Pro.,  §  655,  subd.  2, 
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defendant  above  named  [indicate  briefly  its  nature'],  and  is  now 
pending  in  this  court  [indicate  condition  of  cause]  ?^ 

II.  That  on  or  about  the  day  of  ,  19  ,  plaintiff 
duly  applied  in  this  action  for  a  warrant  of  attachment  against 
the  property  of  the  defendant,  and  such  warrant,  a  true  copy 
whereof  is  hereto  annexed,  was  duly  issued,  and  delivered  to  M. 
E".,  sheriff  of  the  county  of 

III.  That,  as  deponent  is  informed  and  believes,  one  0.  P. 
then  had  in  his  possession  [specifying  property],  belonging  to 
said  defendant  [or,  was  indebted  to  said  defendant  in  the  sum 
of  dollars  for  —  stating  hriefly  the  causes  of  action  to  he 
sued  on:  see  Forms  in  Chapter  VII,  under  Attachment. 

IV.  That,  as  deponent  is  informed  and  believes,  on  or  about 
the  day  of  ,  19  ,  said  sheriff,  by  virtue  of  and 
imder  said  warrant,  duly  levied  upon  said  cause  of  action  and 
debt  [by  taking  the  said  note  into  his  actual  custody, —  or,  if  a 
chose  in  action  not  capable  of  manual  delivery,  duly  levied  upon 
said  property  and  right  of  action  by  leaving  a  certified  copy  of  the 
warrant,  and  a  notice  showing  that  said  was  attached, 
with  said  O.  P.™],  whereby,  for  the  benefit  of  plaintiff,  said 
sheriff  became  entitled  to  receive  said  from  said  0.  P., 
and  said  O.  P.  became  answerable  to  said  sheriff  therefor. 

V.  That,  as  deponent  is  informed  by  [said  sheriff],  and 
believes,  no  other  property  was  levied  on  under  said  attachment 
[or  otherwise  show  reasonable  necessity  of  collection  from  the 
third  person,  in  order  to  secure  plaintiff's  demand.] 

VI.  That,  as  deponent  is  informed  by  said  sheriff,  and  believes, 
said  0.  P.,  notwithstanding  said  levy  and  due  demand,  refuses 
to  pay  over  to  the  said  sheriff,  or  account  for,  said  ,  and 
said  sheriff  has  been  unable  to  collect  the  same   [or,  to  reduce 

where  the  sheriff  is  permitted  to  sue  affidavit  must  show  the  substituted 
(and  under  §§  677  and  679.  the  crea-  service  of  the  summons  and  the  fact 
iter  permitted  to  join),  where  the  that  the  defendant  is  in  default, 
summons  was  served  by  publication  Whitney  v.  Davis,  148  N.  Y.  256. 
or  without  the  state,  and  the  defend-  79  Or  otherwise  allege  such  a  levy 
ant  has  made  default.  Whitney  v.  as  is  described  in  and  required  by 
Davis,  148  N.  Y.  256;  Harding  v.  N.  Y.  Code  Civ.  Pro.,  §  649.  Sub- 
Elliott,  91  Hun,  502,  36  N.  Y.  Supp.  stantial  compliance  with  these  re- 
648,  25  Civ.  Pro.  294.  quirements  is  essential  to  the  validity 
T8  If  the  application  is  for  leave  to  of  the  levy.  Hayden  v.  Bank,  130 
sue  before  judgment  obtained  (under  N".  Y.  146;  Courtney  v.  Eighth  Ward 
Code  Civ.  Pro.,   §   655,  subd.  2)    the  Bank,  154  id.  688. 
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the  same  to  possession]  ;  and  that  an  action  is  necessary  to  recover 
the  same. 

VII.  That  deponent  desires  leave  to  bring  and  maintain,  in 
the  name  of  himself  and  the  sheriff  jointly,  by  his  own  attorney 
and  at  his  own  expense,  such  action  or  actions  against  0.  P.  as 
are  by  law  allowed  in  such  case. 

VIII.  That,  as  deponent  is  informed  by  [said  sheriff],  and 
believes,  no  other  attachment  has  been  levied  on  said  cause  of 
action  or  debt  [except  an  attachment  levied  on  the  day  of 

,  at  suit  of  one  C.  C,  whose  attorney  is  E.  S.,  of  No. 
,  street,  in  , —  or  annex  and  refer  to  a  cer- 

tificate of  the  sheriff^. 

[^Jurat.'\  l^Signature.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  677,  annex  Notice  of  motion 
{Id.,  §  67&),  and  Proof  of  service,  on  sheriff ^^  and  on  attorney 
for  any  other  attaching  creditor.']^^ 

FORM  No.  302. 

Oidei  giving  plaintifi  in  attachment  leave  to  sue  in  name  of  sheriff  and 

himself. 

At  a  special  term  [etc.,  or  the  order 
may  he  made  hy  the  judge  who 
granted  the  warrant.^. 

[Title  of  the  attachment  action.] 

On  reading  and  filing  the  annexed  affidavit  of  A.  B.,  plaintiff 
herein,   verified  the  day  of  ,    19     ,   and   proof  of 

service  of  due  notice  of  this  motion  upon  M.  'N.,  the  sheriff  of 
the  County  of  ,  therein  named  [and  to  C.  D.,  the  plaintiff 

in  the  junior  attachment  therein  mentioned],  and  on  motion  of 
Q.  E.,  attorney  [no  one  appearing  in  opposition]  : 

Oedeeed,  that  the  plaintiff  above  named  have  leave  to  bring 
and  maintain  in  the  name  of  himself  and  the  said  sheriff  jointly, 
by  his  own  attorney,  and  at  his  own  expense,  and  subject  to  the 
direction  of  this  court  [here  specify  the  proposed  action,  or,  gerv- 
erally]  any  action  or  actions  which  he  may  be  advised  to  be  neces- 

80  Failure  to  serve  sheriflf  with  no-  aflf'd  on  opinion  below,  165  N.  Y.  669. 
tice  of  this  application  is  not  an  ob-  81  Requirement  of  service  on  any 
jeotion  which  the  defendant  in  the  other  attaching  creditor  is  discretion- 
subsequent  action  can  raise.  Dunn  v.  ary,  but  may  properly  be  made  by  the 
Arkenburgh,  48  App.  Div.  518,  62  moving  party  before  presenting  hia 
N.  Y.   Supp.   861;    31   Civ.   Pro.   67;  application. 
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sary  for  tlie  purpose  of  collecting  and  recovering  all  debts,  effects, 
and  things  in  action  attached  by  said  sheriff,  tinder  the  attach- 
ment in  said  affidavit  mentioned,  or  of  reducing  to  actual  posses- 
sion any  articles  of  personal  property  capable  of  manual  delivery, 
and  which  have  been  so  attached,  but  of  which  said  sheriff  has  been 
unable  to  obtain  possession. 

[Peovided,  however,  and  this  order  is  upon  condition  that 
—  specifying  conditions  and  regulations  imposed,  if  any.  See 
Forms  No.  114  and  115  for  examples  of  conditions  generally,  and 
Form  No.  336  (helow),  for  a  requirement  of  security.] 

\_Authentication,  as  in  Form  No.  108,  p.  265. J 

FORM  No.  303. 

Undertaking  given  sheriff  before  suing  on  things  in  action  taken  by  him  on 

attachment. 

[Title  of  court  and  attachment  action.] 

Whereas,  M.  JST.,  sheriff  of  the  county  of  ,  has  herein 

attached  a  claim  of  the  -defendant  against  O.  P.  [or  otherwise 
designate  the  claim,]  ^  concerning  which  it  is  necessary  to  com- 
mence one  or  more  actions ;  and  whereas,  said  sheriff  has  consented 
that  such  action  may  be  prosecuted  by  the  above-named  plaintiff, 
or  under  his  direction  and  in  said  sheriff's  name,  on  this  under- 
taking being  given: 

ISTow,  therefore,  we,  A.  B.,  residing  at  ,  and  C.  D., 

residing  at  ,  hereby  jointly  and  severally  undertake  that 

the  plaintiff  herein  will  indemnify  said  M.  JST.,  sheriff  as  aforesaid, 
from  all  damages,  costs  and  expenses  on  account  of  said  actions, 
or  either  of  them,  not  exceeding  the  sum  of  dollars  in 

any  one  action,  or  the  sum  of  dollars  in  the  aggregate. 

[Date.]  [Signatures.] 

[Acknowledgment  as  in  Form  No.  I,  p.  3;  affidavits  of  suffi- 
ciency as  in  Form  No.  252.] 
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II.    LEAVE  TO  SUE  ON  A  BOND  OR  UNDERTAKING  CONDITIONED 
TO  PAY  WHEN  REQUIRED  BY  THE  COURT.82 

FORM  No.  304. 
Affidavit  of  applicant  for  such  leave. 

[Title  of  the  cause  in  which  the 
security  was  given.'] 

[Venue.] 

A.  B.  above-named,  being  duly  sworn,  says : 

[State  occasion  of  giving  the  security^  for  instance  thus] 
I.  That  on  or  about  the  day  of  ■  ,  19     ,  T.  Z.  above- 

named,  pending  a  motion  for  a  stay  of  proceedings  in  the  above 
entitled  action,  executed  a  bond  to  deponent,  and  filed  the  same 
on  the  day  of  ,  19     ,  with  the  clerk  of  this  court, 

pursuant  to  an  order  of  this  court,  with  one  W.  X.  as  surety, 
in  the  penal  sum  of  dollars,  conditioned  for  the  payment 

to  deponent  of  the  sum  dollars  mentioned  in  the  answer 

of  said  Y.  Z.,  whenever  he  should  be  so  required  by  order  or  judg- 
ment of  the  court  herein ;  a  certified  copy  of  which  bond  is  hereto 
annexed  and  marked  Schedule  A. 

II.  [Here  shoiu  the  granting  of  an  order,  or  judgment,  of  a 
nature  requiring  payment  hy  Y.  Z. —  or  annex  a  certified  copy  — 
and  add]  That  said  Y.  Z.  and  his  surety  have  not  paid  such 
money,  but  said  Y.  Z.  has  refused  to  do  so,  although  duly  re- 
quested. 

[Jurat.]       ^  [Signature.] 

[Serve  notice  of  motion,  or  secure  and  serve  an  order  to  show 
cause,  on  third  persons,  if  any,  interested  in  the  proceeds  of  the 
bond.] 

82  Where  a  bond  is  conditioned  thab  to  pay  the  money  into  court,  or,  in 

the   party    will    pay,    etc.,    when    the  default  thereof,  that  a  suit  be  brought 

court  should  order  it,  an  order  to  pay  upon  the  bond.     Compare  Brayton  v. 

is  of  course  necessary.     See  Carpenter  Smith,   6  Paige,  491.     On  motion  to 

V.    Achy,     Hoflfm.     311.       The     order  compel  sureties  in  bond  given  on  be- 

should  be  made  on  notice  to  the  party,  half  of  defendants  in  ne  exeat,  to  pay 

but  may  be  made  without  notice   to  the  amount  into  court,  held,  that  an 

the   sureties.     Diekerson   v.   Cook,   6  order  to  that  effect  might  be  made, 

Duer,   324.      In   Harris    v.    Hardy,    3  providing   that    if   it   were   not   paid 

Hill,  393,  it  was  said  that  an  order  plaintiff  have  leave  to  sue.  Collins  v. 

will  be  granted  directing  the  sureties  Collins,  2  Monthlv  L.  Bui.  41. 
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FORM  No.  305. 
Order  that  bond  or  undertaking  be  delivered  up  to  be  sued.ss 

At  a  special  term**  \^eic.,  as  in 
Form  No.  94,  p.  255.] 
[Title  of  cause.] 

On  reading  and  filing  the  annexed  affidavit  of  A.  B.,  verified 
the  day  of  ,  19     ,  and  proof  of  due  notice  to  Y.  Z.?^ 

of  this  application,  and  on  motion  of  Q.  R.,  attorney  for  said 
A.  B. : 

Okdeeed,  [that  the  plaintiff  or  his  sureties  pay,  in  satisfaction 
of  the  bond  —  or,  undertaking  —  in  said  affidavit  mentioned,  the 
sum    of  dollars    into    court    within  days    after 

service  of  a  copy  of  this  order,  and  on  proof  of  their  default], 
that  the  bond  [or,  undertaking]  of  Y  Z.,  C.  D.,  and  E.  F.,  filed 
in  this  action  with  the  clerk  of  this  court  on  the  day  of 

,19     ,  be  delivered  by  the  clerk  to  A.  B.,  the  [plaintiff] 
herein,  and  that  he  have  leave  to  sue  thereon.*^ 

Enter  [Signature  and  title  of  judge  hy  initials'] . 

III.     LEAVE    TO    SUE    ON    OFFICIAL    B0ND.&7 

FORM  No.  306. 
Petition  for  leave  to  sue  on  sherifi's  bond.ss 

Supreme  Court;  County  [Title  as  in  next  Form.] 

To  the  Supreme  Court  of  the  State  of  ISTew  York. 

The  petition  of  A.  B.  of  ,  respectfully  shows: 

I.  That  Y.  Z  [is  and]  at  the  times  hereinafter  mentioned,  was 
sheriff  of  the  county  of  ,  in  this  State. 

83  By  L.  1890,  chap.  367,  all  official  against.     Barton   v.   Butts,   32   How. 

bonds,   as  well  as  bonds  of  personal  Pr.  456. 

ropresentatives   and   guardians,  must  84  Apply  to  the  court.     N.  Y.  Code 

be  recorded  as  well  as  filed,  and  the  Civ.  Pro.,  §  814. 

record,  or  a  certified  copy  thereof,  is  85  The  court  have  doubtless  power 
evidence  equally  with  the  original.  to  grant  this  application  without  re- 
Such  statute  will  dispense  with  the  quiring  notice,  except  notice  to  third 
necessity  of  this  order  if  suit  is  to  be  persons,  if  any,  interested  in  the  pro- 
brought  in  New  York.  ceeds. 

An  order  to  prosecute  a.  bond  does  86  Possession  may  be  important  be- 
not  give  a  vested  right  to  recover  and  side  mere  leave  to  sue,  if  the  suit  is 
collect  the  damages,  which  the  court  to  be  without  the  State.  When  a 
cannot  take  away.  The  court  have  bond  or  undertaking  runs  directly  to 
power  to  revoke  or  vacate  such  an  or-  a  party,  no  leave  to  sue  is  requisite, 
der  where  the  prosecuting  party  has  Krause  v.  Rutherford,  45  App.  Div. 
enforced  satisfaction  by  the  actual  132,  60  N.  Y.  Supp.  1047. 
imprisonment  of  the  party  proceeded  87  These    actions   are   regulated   in 


88  Under  Code  Civ.  Pro.,  §  1880. 
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II.  That  Tipon  entering  upon  his  office  [or  other  time,  accord- 
ing to  the  facf]  said  sheriff  duly  executed,  with  W.  and  X.,  his 
sureties,  a  joint  and  several  bond  to  the  people  of  this  State,  a 
certified  copy  of  which  bond  is  hereto  annexed.^® 

[Allege  actionable  default,  etc.,  for  instance  thus:'] 
[in  case  of  wrongful  levy^"]  III.  That  on  or  about  the 
day  of  ,  19     ,  a  warrant  of  attachment  was  duly  issued 

and  granted  by  one  of  the  justices  of  this  court,  in  an  action  therein 
pending  by  one  M.  against  one  O.,  and  said  warrant  was  on  said 
day  duly  delivered  to  said  sheriff,  to  be  executed  against  the  prop' 
erty  of  said  O.,  as  therein  directed. 

IV.  That  said  sheriff  under  and  by  virtue  of  said  warrant  of 
attachment,  claimed  to  seize,  and  did  actually  seize,  the  property 
of  your  petitioner,  as  follows  [describe  briefly']. 

V.  That  your  petitioner  claimed  said  property  from  said 
sheriff,  who  thereupon  summoned  a  jury  to  try  the  claim;  and 
said  jury,  by  inquisition,  duly  found  that  the  same  belonged  to 
your  petitioner. 

VI.  That  thereupon  the  attaching  creditor,  M.,  indemnified 
said  sheriff  for  the  detention  thereof,  whereby  he  was  required  as 
such  sheriff  to  detain  the  same,  and  he  did  so  detain  it,  to  the 
damage  of  your  petitioner  dollars,  and  that  no  satisfaction 
for  said  injury  has  been  received  by  your  petitioner. 

[Or,  in  case  of  neglect  to  pay  over]   III.  That  on  or  about  the 
day  of  ,  19     ,  an  execution  was  duly  issued  on 

New  York  by  Code  Civ.  Pro.,  §§1880-  The  bond  of  a  personal  representa- 

1892.      Section    1881,   in  relation  to  tive  of  a  decedent  is  not  within  these 

the  prosecution  of  the  official  bond  of  provisions.    Dunn  v.  Am.  Surety  Co., 

a  sheriif,  is  permissive,  although  in  43  App.  Div.  91,  59  N.  Y.  Supp.  42D. 

form  mandatory,  and  the  court  will  But  receivers,  assignees,  and  trustees 

not  grant  leave  to  sue  unless  it  is  are   public   officers   within   the    Code 

necessary  to  promote  the  obvious  ends  provisions    (§  1890). 

of  justice.     People  ex  rel.  Wehle  p.  89  A  certified  copy  of  the  bond  must 

Conner,  8  Hun,  533.    Long  delay  may  be  attached. 

be  fatal.     Matter  of  Van  Eps,  56  N.  Y.  90  This  Form  is  adapted  from  Peo- 

599  (bond  of  master  in  chancery).  pie  v.   Schuyler,  4  N.  Y.   173;    com- 

An  official  bond   to  a   county,   in-  pare  People  ex  rel.  Comstock  v.  Lucas, 

stead  of  to  the  people,  is  within  the  93  N.  Y.  585,  where  the  condition  of 

provisions  of  Code  Civ.  Pro.,  §  1888,  a  constable's  bond  was  examined  and 

and   leave   to    sue    upon   it    may   be  held  not  to  cover  a  case  of  levy  on 

granted    to     the     person     aggrieved.  stranger's  property. 
Town    of    Ulysses    v.    IngersoU,    182 
N.  Y.  370. 
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behalf  of  your  petitioner  against  the  property  [or,  the  person]  of 
one  M.,  upon  a  judgment  for  dollars,  theretofore  duly  re- 

covered by  your  petitioner  against  said  M.,  in  the  Court  of  , 

[if  recovered  in  another  county,  add,  and  a  transcript  of  which 
was  duly  docketed  in  said  county  of  ]   which  execution 

was  directed  and  delivered  to  said  sheriff,  to  be  executed. 

IV.  That  as  your  petitioner  is  informed  and  believes,  said 
sheriff  collected  and  received  thereupon  to  the  use  of  your  peti- 
tioner, dollars  besides  his  fees  and  poundage,®^  as  appears 
by  the  annexed  affidavit  of  0.  D. 

V.  That  more  than  sixty  days  have  elapsed  since  said  delivery 
of  said  execution. 

VI.  That  although  your  petitioner  did,  on  or  about  the 

day  of  ,  19     ,  at  ,  demand  of  said  sheriff  that 

he  pay  over  the  same,  he  has,  in  violation  of  his  duty,  wholly 
failed  to  do  so.*^ 

[In  either  case,  if  recovery  has  been  had  against  the  sheriff, 
allege  it,  for  instance,  th^ui]  VII.  That  your  petitioner  sued  said 
sheriff  for  [so  seizing  and  detaining  his  goods],  and  recovered 
judgment  against  him  for  dollars,  on  which  execution  has 

been  issued  and  retiirned  wholly  unsatisfied,  and  that  as  the  appli- 
cant is  informed  and  believes,  said  Y.  Z.  is  insolvent  and  unable 
to  respond  in  damages.®* 

VIII.  [If  a  short  order  to  show  cause  is  ashed  as  a  substitute 
for  regular  notice,  state  reasons.^^  If  the  court  is  asked  to  dis- 
pense ivith  notice,  state']   That  no  previous  application  for  leave 

91  A  verified  petition  is  an  affidavit  83  In  the  exercise  of  the  discretion 
within  the  requirement  of  N.  Y.  Code  conferred  by  the  statute,  the  court  has 
Civ.  Pro.,  §  18S0;  Id.  §  3343,  subd.  required  the  applicant  to  show  by 
11;  but  if  any  material  allegations  as  affidavit  or  otherwise,  that  the  sheriff 
to  the  cause  of  action  are  on  informa-  was  individually  unable  to  respond  in 
tion  and  belief,  it  is  necessary  to  add  damages.  Anderson  v.  Hitchcock, 
corroborating  affidavits.  2  Wend.  299.     But  a  recovery  against 

92  On  an  application  for  leave  lo  sue  him  is  not  essential.  Exp.  Chester, 
the    bond    on    this    ground,    demand  5  Hill,  555. 

must     be     alleged.       Ehinelander     v.  Under  Greater  New  York  charter, 

Mather,  5  Wend.  102.    Or  inability  to  §   1428,  only  a  person  who  has  first 

make  it  with  due  diligence.     Lewison  obtained  a  judgment  against  a  New 

i;.  Hoffman,  8  Misc.  583,  60  N.  Y.  St.  York    city    marshal    may    move    for 

Rep.  582,  20  Supp.  1119;  N.  Y.  Code  leave  to  prosecute  his  official  bond. 

Civ.  Pro.,  §  1891.     Or  recovery  of  a  9*  See  p.  171  of  this  volume, 
judgment  against  him. 
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to  sue  on  said  bond^^  has  been  made  to  the  knowledge  of  plaintiff 

[except,  e^c.^"]. 
Wheeefoke,  your  petitioner  asks  leave  to  prosecute  said  bond 

of  said  sheriff  in  this  court,  to  recover  his  damages  in  the  premises, 

and  for  such  other  or  further  order  as  may  be  just. 

[Date.]  [Signature.] 

[Verification  as  in  Form  No.  193,  p.  326.J 
[Notice  of  presentation  as  in  Form  No.  339  (below) .^'''j 
[Or,  order  to  show  cause  as  in  Form  No.  195,  p.  327  {ahove).] 

FORM  No.  307. 
Order  granting  leave  to  sue  on  official  bond. 

At  a  special  term  [etc.,  as  in 
Form   No.    94,   p.   256.] 


In  the  Matter  of  the  Application  of 
A.   B. 

For    Leave   to    Sue    on    the   Bond   of 
Y.    Z.    [Sheriff    of   the    County   of 

•1 

> 

On  reading  and  filing  the  annexed  petition  of  A.  B.,  verified 
the  day  of  ,    19     ,    and   a  certified   copy  of  the 

official  bond  of  Y.  Z.  [and  proof  of  due  service  of  notice  of  this 
motion  on  said  Y.  Z.,  and  on  W.  and  X.^  the  sureties  on  his  said 
bond],  and  after  hearing  O.  P.,  of  counsel  for  A.  B.,  and  S.  T., 
Esq.  [or,  no  one  appearing]  for  ,  in  opposition,  now,  on 

motion  of  Q.  R.,  attorney  for  the  petitioner : 

[Where  the  suit  is  to  he  in  the  claimant's  name^^~\  Oedeeed, 
that  A.  B.  be  and  he  is  hereby  permitted  to  maintain  an  action 
on  said  bond,  against  Y.  Z.,  and  against  W.  and  X.  as  sureties 
therein,  in  this  court,®*  in  the  name  of  said  A.  B.  as  plaintiff,  as 
if  he  were  the  obligee  named  in  said  bond. 

Enter  [initials  of  judge  and  official  title']. 

95 N.  Y.. Code  Civ.  Pro.,  §  1882.  18   Abb.   Pr.    103,   42   Barb.   281,   28 

96  See  p.  171  of  this  volume.  How.  Pr.  1. 

97  The  court  have  power,  under  N.  98  This  is  now  the  proper  practice 
Y.  Code  Civ.  Pro.,  §  1892,  to  grant  the  in  Now  York.  IM.  Y.  Code  Civ.  Pro., 
leave   to   sue   without   notice;    but   a  §§  1881,  1889. 

counter-motion  on  notice  may  be  made  99  Must  be  brought  in  court  grant- 

to  vacate,  either  by  the  officer  or  his      ing  the  leave.    Id.,  §§  1881,  1890. 
sureties.    Id.    Matter  of  Chamberlain, 
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IV.     LEAVE   TO    SUE   ON  PRIVATE   BOND   TO   THE    PEOPLE,    OR    A 

PUBLIC  OFFICER.i 

FORM  No.  308. 
Petition  for  leave  to  sue  on  an  undertaking  given  to  discharge  a  mechanic's 

lien.2 
Supreme  Court;  County  of 


In  the  matter  of  the  application  of 
A.  B.,  for  leave  to  sue  upon  an 
undertaking  given  by  Y.  Z. 


To  the  Supreme  Court  of  the  State  of  ISTew  York : 

The  petition  of  A.  B.,  of  ,  respectfully  shoves: 

I.  That  on  or  about  the  day  of  ,  19  ,  your 
petitioner  duly  filed  in  the  office  of  the  Clerk  of  the  County  of 

,  a  mechanic's  lien  for  the  sum  of  dollars  against 

Y.  Z.,   as  owner,   and  others,   and  covering  premises  knoviTi  as 
\_descriie  trie  fly. ^ 

II.  That  on  the  day  of  ,  19  ,  the  said  Y.  Z., 
as  said  owner,  duly  mad©  and  filed  an  undertaking  under  the  pro- 
visions of  §  18  of  the  Lien  Law,  with  W.  and  X.  as  sureties,  in 
the  sum  of  dollars,  conditioned  for  the  payment  of  any 
judgment  which  may  be  rendered  against  said  property  for  the 
enforcement  of  said  lien;  that  thereupon  your  petitioner's  said 
lien  was  discharged  of  record  by  an  order  made  by  Mr.  Justice 
J.  K.,  one  of  the  justices  of  said             court. 

1  Under  N.  Y.  Code  Civ.  Pro.,  §  814.  That  leave   to  sue  is  necessary  in 

2  Under  N.  Y.  Lien  Law   (L.  18 J T,      bringing  an  action  upon  such  an  un- 
chap.  418),  §  18.  dertaking,  see  Goldstein  v.  Michelson, 

Notice  of  the  application  for  leave  45    Misc.    601,    91    N.    Y.    Supp.    32; 

to  sue  is  to  be  given  "  as  directed  by  Ringle    v.    Wallis    Iron     Works,    16 

the  court  or  judge  to  the  persona  in-  Misc.  167,  38  N.  Y.  Supp.  875;  Mat- 

terested  in  the  disposition  of  the  pro-  ter  of  Kane  Co.,  66  N.  Y.  Supp.  6b4; 

ceeds."     Code  Civ.  Pro.,   §  814.     This  aflf'd,   52   App.   Div.   630.     Contra,  if 

provision  seems  scarcely  adaptable  to  the  undertaking  is  given  after  fore- 

an  application  for  leave  to  sue  on  the  closure  action  begun,  and  the  sureties 

undertaking      which      has      resulted  are  brought  in  as  defendants  in  such 

merely  in   discharging  the  plaintiff's  action:   Reilly  v.  Poerschke,  19  Misc. 

lien;     cases     might     arise,    however,  612,  44  N.  Y.  Supp,  422. 
where  a  general  contractor  might  be 
considered  entitled  to  the  notice  pro- 
vided for  in  the  section. 
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III.  That  your  petitioner  subsequently  brought  an  action  in 
this  court  against  Y.  Z.,  and  others,  as  defendants  for  the  purpose 
of  enforcing  said  lien;  that  such  proceedings  were  had  in  said 
action  that  on  the  day  of  ,  19  ,  judgment  was 
therein  duly  rendered  that  plaintiff  had  a  good  and  valid  lien  on 
said  property  for  the  sum  of  dollars  and  judgment  was 
directed  against  said  premises  for  said  sum. 

IV.  That  said  judgment  contained  a  further  provision  that  so 
much  thereof  as  was  against  said  premises  and  declared  that  plain- 
tiff had  a  valid  lien  thereon  was  in  form  only,  and  was  entered 
for  the  purpose  of  enabling  plaintiff  to  recover  upon  the  under- 
taking hereinbefore  described. 

V.  That  your  petitioner  has  notified  said  Y.  Z.,  and  the  said 
sureties  W.  and  X.,  of  the  rendition  of  said  judgment,  and  has 
demanded  of  them  payment  of  said  judgment,  but  no  part  thereof 
has  been  paid. 

WiiEEEFOEE,  your  petitioner  asks  leave  to  prosectite  said  under- 
taking, and  for  such  other  order  or  relief  as  may  be  just. 

{^Signature  and  verification.] 

FORM  No.  309. 

Order  granting  leave  to  private  person  to  sue  on  tond  to  people  or  public 

officer. 

\May  he  readily  adapted  from  Form  307.] 

V.    LEAVE   TO    SUE   ON   THE    BOND   OF   AN   EXECUTOR,   ADMINIS- 
TRATOR, ETC.3 

FORM  No.  310. 
Petition  to  the  surrogate. 
Surrogate's  Court;  County  of 


In  the  Matter  of  the 
Estate  of  M.  K 


To  the  surrogate  of  county. 

The  petition  of  A.  B.,  of  ,  shows : 

I.  That  letters  of  administration  [with  the  will  annexed  —  or, 
letters  testamentary]   on  the  estate  of  M.  W.,  deceased,  late  of 

SThe   N".    Y.    Code   provides    three      tions   upon   such   a  bond:     (1)    after 
distinct  remedies  in  reference  to  ac-      execution  returned  unsatisfied  upon  a 
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,  "were  duly  granted  to  Y.  Z.,  of  ,  by  the  sur- 

rogate of  this  county,  on  the  day  of  ,  19     ,  which 

said  letters  were  revoked  by  an  order  or  decree  of  said  surrogate 
on  the  day  of  ,  19     ,  and  no  successor  has  been 

appointed  in  said  administration. 

II.  That  your  petitioner  is  a  creditor  of  said  M.  'N.,  and  has 
a  valid  claim  against  his  estate,  and  that  upon  his  petition  as  such 
creditor  [or  oUieriuise'],  the  said  surrogate,  on  or  about  the 

day  of  ,  19     ,  at  ,  made  a  decree  requiring  that 

said  Y.  Z.,  to  whom  said  letters  had  been  granted,  should,  within 

days,  render  an  account  of  his  proceedings,   or  pay  the 

same  [or  otherwise  state  hriejiy  the  ohjeci  of  the  decree  made']. 

[Or  where  the  applicant  seeJcs  payment  of  a  legacy,  substitute, 
for  the  first  part  of  the  foregoiiir/  paragraph:  II.  That  he  is  a 
legatee  under  the  will  of  the  said  M.  N".,  deceased,  and  entitled  to 
the  payment  of  a  legacy  of  dollars  given  him  thereby ;  and 

that  upon  his  petition  —  and  continue  as  above.] 

[Or  luhere  the  applicant  seeks  payment  of  a  distributive  share: 
II.  That  he  is  [state  relationship,  as,]  a  son  and  one  of  the  next 
of  kin  of  said  M.  IST.,  deceased,  and  entitled  to  the  payment  of  a 
distributive  share  of  the  estate;  and  that  upon  his  petition  —  and 
continue  as  above.] 

III.  That  said  Y.  Z.  has  refused  to  perform  said  de_cree,  and 
has  not  rendered  an  account  [or,  has  not  paid  the  same],  although 
on  the  day  of  ,  at  ,  a  certified  copy  of  said 
decree  was  served  upon  him  as  appears  by  the  annexed  affidavit 
of  M.  ]Sr.,  and  payment  of  petitioner's  said  claim  duly  demanded. 

IV.  That  a  certified  copy  of  the  bond  of  said  Y.  Z.  filed  in  this 
court  on  the  day  of  ,  19     ,  is  hereto  annexed. 

Wi-tEEEFOEE  your  petitioner  asks  leave  to  bring  an  action  upon 
said  bond,  for  the  benefit  of  himself  and  all  others  interested  in 
the  estate. 

[Date.]  [Signature.] 

[Verification  as  in  Form  No.  193,  p.  326  (above).] 

surrogate's     decree     (§    2607);      (2)  114,   22    N.  Y.  Supp.    680;    aff'd,    144 

where  letters  have  been  revoked,  and  N.   Y.      707;    Dunne   r.    Am.    Surety 

a     successor     appointed      (§     2G08)  ,  Co.,  43  App.  Div.  91,  59  N.  Y.  Supp. 

(3)    where  the  letters  have  been  re-  429.     An  administrator  de  bonis  non, 

Voiced,    and    no    successor    appointed  need  not  obtain  leave  before  bringing 

(§  2609).     See  Hood  v.  Hay^vard,  124  action  upon  the  bond  of  the  deceased 

N.  Y.   1,  26  Abb.  N.  C.  271,  20  Civ.  representative.     Dunne  v.  Am.  Surety 

Pro.   47.     Leave  to  sue  need  be  ob-  Co.,  supra. 

tained  only  under  §  2609.     Scofield  v.  Under  statutes  prior  to  the  Code, 

Adriance,    1    Dem.    196,   3    Civ.    Pro.  the  surrogate  was  required  to  assign 

323;  Prentiss  v.  Weatherly,  68  Hun,  the  bond  to  the  person  aggrieved,  in 
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FORM  No.  311. 

Order   of   surrogate   granting   leave   to   bring   action   on   bond   of   executoi, 

administrator,  etc. 

At  a  Surrogate's  Court  \_etc.,  as  in 
Form  No.  94,  p.  255.] 


In  the  Matter  of  tlie  Estate 
of 

M.  N. 


On  reading  and  filing  the  petition  of  A.  B.,  verified  the 
day  of  ,  19       \_may  recite  iriefly  fads  establislied~\,  now, 

on  motion  of  O.  P.,  attorney  for  said  A.  B. : 

Oedeeed,  that  said  A.  B.  be  and  he  hereby  is  allowed  to  bring 
an  action,  on  behalf  of  himself  and  all  others  interested,  upon 
the  bond  given  by  T.  Z.,  as  [administrator],  of  the  estate  of  M. 
K,  deceased,  dated  the  day  of  ,  19     ,  and  now  on 

file  in  the  office  of  the  surrogate  of  this  county,  to  recover  any 
money,  and  the  full  value  of  any  other  property  received  by  said 
T.  Z.,  and  not  duly  administered  by  him,  and  to  the  full  extent  of 
any  injury  sustained  by  the  estate  of  said  M.  E".,  deceased,  by  any 
act  or  omission  of  said  Y.  Z. ;  and  that  the  moneys  so  recovered 
be  paid  into  this  court  by  the  sheriff  or  the  ofiicer  collecting' 
them,  to  be  there  distributed  according  to  law. 

\_8ignature  of],  Surrogate. 

VI.    LEAVE  TO  SUE  ON  PERSONAL  OBLIGATION,  INDEPENDENTLY 
OF  F0EECL0SUEE.4 

FORM  No.  312. 
Affidavit  to  move  after  foreclosure  for  leave  to  sue  for  deficiency  a  party 

to  the  foreclosure. 

[Title  of  court  and  of  the  foreclosure  action.]  ' 

[Venue.'] 

A.  B.,  plaintiff  above-named,  being  duly  sworn,  says: 

I.  That  on  or  about  the  day  of  ;  19     ?  one  C.  D. 

executed  and  delivered  to  *  this  plaintiff  his  bond,  bearing  date 

order  that  suit  might  be  brought  upon  foreign  jurisdiction.     N.  Y.  Life  Ins. 

it.    This  requirement  was  superseded  Co.  v.  Aitkin,  125  N.  Y.  660. 

by   the    Code    provisions.      Hood    v.  Nor   is   leave   necessary  where   the 

Hayward    124  N.  Y.  1.  action   is   brought   on   the   deficiency 

*  Leave    is    not    necessary    where  judgment.     Schultz  v.  Mead,  8  N.  ^. 

foreclosure  action  was  brought  in  a  Supp.    863;    aflF'd,    128    N.    Y.    680. 
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on  ,  19     ,  conditioned  to  pay  [as  in  bond],  and  that  to 

secure  the  payment  of  said  bond,  the  said  C.  D.  executed,  acknowl- 
edged, and  delivered  to  this  plaintiff  his  mortgage  on  certain  lands 
and  premises  in  the  of  and  county  of 

II.  That  this  plaintiff  afterwards,  and  in  the  month  of  , 
19  ,  brought  an  action  in  this  court  to  foreclose  said  mortgage,  f 
and  that  such  proceedings  in  said  action  were  had,  that  afterward 
and  on  or  about  the  day  of  ,  19  ,  the  usual  judg- 
ment of  foreclosure  and  sale  was  duly  made  and  entered  in  said 
action  in  the  office  of  the  clerk  of  the  said  county  of  ;  that, 
in  pursuance  of  such  judgment,  and  on  or  about  the             day  o± 

,19  ,  said  mortgaged  premises  were  duly  sold  for  the 
sum  of  $  ,  and  thereupon,  in  conformity  with  such  judgment, 
the  deficiency  on  such  sale  was  found  to  be,  after  deducting  the 
[sheriff's]  fees,  and  expenses  of  such  sale,  and  costs  of  fore- 
closure, the  sum  of  $  ,  which  sum  is  now  due,  owing,  and 
unpaid. 

III.  [Allege  circumstances  relied  on  as  explaining  the  omis- 
sion to  ash  judgment  for  deficiency  in  that  action.'\ 

[Jurat.l  [Signature.] 

Where  leave  is  necessary  a  complaint  of  Collins,  17  Hun,  289,  on  a  motion 

that  fails  to  show  that  leave  has  been  for  leave  to  sue  the  representatives  ot 

obtained   states   no   cause    of    action.  a  deceased  guarantor,  who  were  not 

Robert   v.    Kidansky,    111    App.   Div.  parties  to  the  foreclosure  action. 
475,  97  N.  Y.  Supp.  913.  In   Wadsworth  v.   Lyon,   93  N.   \. 

It  is  discretionary  with  the  court  201,   leave    was   granted,   though  the 

to  grant  or  refuse  permission  to  sue  judgment   contained   a   provision   for 

on  a  bond  for  a  deficiency  after  sale  the    entry    of   judgment    against   the 

upon    execution    under    judgment    in  obligors  for  deficiency,  and  though  a 

foreclosure,  no  provision  being  made  sale  had  been  had  under  the  judgment, 

therein    for    such    deficiency.      "  The  such  sale,  however,  not  having  been 

court  below  should  have  entertained  completed. 

the  application,  and  considered  and  Leave  to  sue  the  mortgagors  on  the 
passed  upon  the  equities  and  merits  ol  bond,  pending  an  action  to  foreclose, 
the  case."  Equitable  Life  Ins.  Co.  v.  will  not  be  granted  except  under  ex- 
Stevens,  63  N.  Y.  341.  traordinary  circumstances.  See  Mat- 
See,  also,  applying  these  principles,  ter  of  Byrne,  81  App.  Div.  74,  80  JJ. 
Matter  of  Byrne,  81  App.  Div.  74,  80  Y.  Supp.  977. 

N.  Y.  Supp.  977 ;    Shipman  v.  Niles,  The  fact  that  the  mortgagor  claims 

75    App.    Div.   451,    78   N.    Y.    Supp.  to  have  a  valid  defepse  to  the  balance 

440;  aff'd,  177  N.  Y.  527;  Matter  ot  unpaid  is  no  ground  for  denying  leave 

Marshall,  53  App.  Div.  136,  65  N.  Y.  to  sue.     La  Grave  v.   Hellinger,   109 

Supp.  760.  App.  Div.  515. 
This  ruling  was  followed  in  Matter 
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FORM  No.  313. 
Notice  of  motion  for  leave  to  sue  for  deficiency  after   foreclosure.s 
[Title  of  court  and  catise.'] 

Please  take  notice,  that  upon  the  annexed  affidavit  of  A.  B., 
verified    the  day   of  ;    19     ,    application   will    be 

made  to  *  this  court,  at  a  special  term  thereof,  to  be  held  at  the 
city  hall  \_or,  county  court  house],  in  the  [town]  of  ,  on 

the  day  of  j  19     ,  at  the  opening  of  the  court  [or, 

at  o'clock  in  the  noon],  or  as  soon  thereafter  as 

counsel  can  be  heard  for  an  order  f  that  said  A.  B.  have  leave  to 
bring  an  action  against  you  for  the  deficiency  arising  on  the  fore- 
closure therein  mentioned,  and  for  such  other  or  further  relief  as 
may  be  just  [with  costs  of  this  motion] . 

[pate.]  [Signature  and  office  address  of], 

Attorney  for  [moving  party]. 
To  [name  of  deitor]. 

[Under  N.  Y.   Code  Civ.  Pro.,  §  1628,  application  must  be 
made  to  the  court  in  which  the  foreclosure  was  brought.] 

FORM  No.  314. 

Petition  for  leave  to  sue  for  deficiency  one  who  was  not  a  party  to  the  fore- 
closure. 

Supreme  Court;*  County  of 

In  the  Matter  of  the  Application  of 
A.  B.,  for  Leave  to  Sue  Y.  Z.  for  a 
deficiency  upon  foreclosure  of  a 
mortgage. 

To  the  Court. 

The  petition  of  A.  B.  respectfully  shows :  [allege  the  mahing  of 
the  bond  and  mortgage  (see  Form  No.  312),  adding  allegation  of 
ground  of  intended  defendant's  liability,  for  instance,  thus]  that 
thereafter,   and  on  or  about  the  day  of  ,   19     , 

said   [intended  defendant],  for   a  valuable  consideration,   duly 
assigned  said  bond  and  mortgage  to  your  petitioner,  and  then  and 

B  An  order  granting  such  leave  ought  Marshall,  53  App.  Div.  136,  65  N.  y. 

not  to  be  made  ex  parte,  unless  it  be  Supp.  760. 

shown  to  be  impossible  to  effect  per-  6  Present  to  court  in  which  the  fore- 

sonal  service  upon  the  person  against  closure  was  brought.     N.  Y.  Code  Civ. 

whom  the  leave  is  sought.     Matter  of  Pro.,  §  1628. 
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there  guaranteed^  to  your  petitioner  the  due  payment  of  the 
amounts  due,  or  to  grow  due,  on  said  bond  and  mortgage  [or 
otherwise,  according  to  the  fact]  ;  that  your  petitioner  after^vards, 
and  in  19  ,  brought  his  action  in  this  court  to  foreclose  said 
mortgage,  [here  state  reasons  why  intended  defendant  icas  noi 
'inade  a  party^  then,  as  thus — -that  said  Y.  Z.  was  not  made  a 
party  to  such,  action,  because  he  was  the  agent  of  your  petitioner 
in  conducting  such  action,  and  directed  the  attorneys  emplo_>ed 
by  him  not  to  make  him  a  party  thereto  —  continuing  as  in  Form 
312,  p.  556,  read  from  the  t.  //  order  to  shoiu  cause  is  ashed, 
state  as  to  previous  applications;  see  pp.  171,  172. 

Wheeefoee  your  petitioner  prays  for  leave  to  bring  an  action 
against  said  Y.  Z.  for  any  deficiency  on  such  foreclosure,  and 
for  such  other  or  further  relief  as  may  be  just. 

[Date.]  [Signature.] 

[Verification  cts  in  Form  No.  193,  on  p.  826.] 

FORM  No.  315. 
Order  to  show  cause  why  leave  should  not  be  granted  to  sue  for  deficiency. 

[Name  of]  Court,  [or,  if  court  order,]  At  a  Special  Term  [etc., 

as  in  Form  No.  94,  p.  255.] 


In    the    Matter    of    the    Application 

of 

A.  B., 

For  Leave  to  Sue  Y.   Z.,  for  a  defi- 
ciency upon  foreclosure  of  a  mort- 


On  the  annexed  petition  of  A.  B.,  verified  the  day  of 

,19     ,  and  on  motion  of  M.  IST.,  att-orney  for  said  A. 

B.,    OEDEEED,   that   Y.    Z.    or   his    attorneys    show   cause  before 

this  court,  at  a  special  term  thereof,  to  be  held  at  ,  in 

,  on  the  day  of  ,  19     ,  at  o'clock 

7  Leave  was  granted  nunc  pro  tunc  8  Mistake  in  omitting  party  held  to 

after  the  commencement  of  the  action       be  sufficient  reason  for  granting  order, 
against    the    guarantor    for    the    de-       Kane  v.  Prentice,  13  Wkly.  Dig.  361. 
ficiency,  in  McKernan  v.  Robinson,  84 
N.  Y.  105. 
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in  the  noon,  why  said.  A.  B.  should  not  have  leave  to  bring 

an  action  against  Y.  Z.,  as  guarantor,  for  deficiency  on  a  sale  on 
■foreclosure  of  the  mortgage  executed  by  C.  D.  to  A.  B.,  on  or 
about  the  day  of  ,  19     . 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (above).] 

FORM  No.  316. 
Order  giving  leave  to  sue  for  deficiency. 

At  a  Special  Term  \_etc.,  as  in  court  order]. 
[Title  of  cause.] 

[Or  if  application  is  against  one  not  a  party,  entitle  In  the 
Matter  of,  etc.^  as  in  last  Form.] 

On  reading  and  filing  the  affidavit  [or,  petition]  of  A.  B., 
verified  the  day  of  ,  19       [and  proof  of  due  notice 

of  this  motion  to  T.  Z.],  and  after  hearing  Q.  E.  in  support  of 
said  motion,  and  E.  S.  [or,  no  one  appearing]  in  opposition: 
now  on  motion  of  said  Q.  E.,  attorney  for  said  A.  B., 

Oedeeed,  that  said  A.  B.  be,  and  he  hereby  is  permitted,  to 
bring  an  action  against  T.  Z.  to  recover  the  amount  of  the  defi- 
ciency on  a  sale  on  foreclosure  of  the  mortgage  executed  hj  G.  D. 
to  A.  B.,  on  or  about  the  day  of  ,  19     .^ 

[Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (above).] 

FORM  Wo.  317. 

Order  to  show  cause  why  leave  should  not  be  granted  after  suit  brought 

without  it. 

[Name  of]  Court,  [or,  if  court  order,]  At  a  Special  Term  [etc.]. 
[Title  of  the  deficiency  action.^"] 

On  the  [annexed  affidavit  —  or,  petition — of  A.  B.,  verified 
the  day  of  ,  19     ,]  let  [the  defendant]  C.  F.  D., 

or  his  attorney,  show  cause  before  this  court,  at  a  Special  Term 

9  In  Wadsworth  v.  Lyon,  93  N.  1'.  against  the  said  J.  S.  L.  and  L.  L.  L., 

201,  where  the  facts  were  complicated,  to   recover   the   amount   due   on   said 

the  order  (which  was  sustained)  gave  bond,  notwithstanding  said  action  ana 

leave  to  sue  in  the  name  of  any  other  judgment  for  the  forectesure  and  saxe 

person,  as  follows:  of  said  mortgaged  premises. 

Oedeeed,  That  the   said  petitioner  lo  This  Form  is   proper  where  the 

be  and  he  hereby  is  permitted,  author-  action  for  deficiency  is  in  the  same 

ized,  and  allowed  to  bring  an  action  court  as  the  foreclosure  was.     If  in  a 

on  said  bond,  as  he  may  be  advised,  different  court,  plaintiff  must  apply 

either  in  his  own  name  or  in  the  name  in   the   court  where   foreclosure   was 

of  said  W   K    H     or  in  the  name  of  brought  for  leave  (see  Forms  already 

such  person  as  skid  W.  K.   H.  may  given),  and  then    in  the  new  action, 

assign    and    transfer    said    bond    to,  plead  the  fact  of  leave  obtained. 
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of  this  court  to  be  held  at  the  County  Court  House  at  in 

the  County  of  ,  on  the  day  of  j  19     ,  at 

o'clock,  .  M.,  why  said  A.  B.  should  not  have  leave  nunc 
pro  tunc  to  bring  and  maintain  an  action  against  said  0.  F.  D. 
for  the  deficiency  on  the  sale  under  the  judgment  of  foreclosure 
herein,  without  prejudice  to  the  proceedings  already  had  in  a  cer- 
tain action  already  begun  by  said  A.  B.  against  said  C.  F.  D. 
therefor,  and  for  such  further  or  other  relief  as  may  be  just. 

\_Date,  signature,  etc.,  as  in  Form  No.  108,  p.  265  (above).'] 

FORM  No.  318. 
Order  granting  leave  after  suit  brought  without  it. 

At  a  Special  Term  [etc.,  as  in 
Form  No.  94,  p.  255]. 
[Title  of  pending  action.] 

On  reading  and  filing  the  [designate  papers,  for  instance,  sum- 
mons and  complaint  in  this  action,  and  the  demurrer  of  the  de- 
fendant thereto, —  and  proof  of  due  notice-'^  of  this  motion  to 
],  and  after  hearing  J.  M.  M.  in  support  of  said  motion, 
and  W.  S.  L.,  for  said  defendant  [or,  no  one  appearing]  in  op- 
position, and  on  motion  of  J.  M.  M.,  attorney  for  said  plaintiff, 

Oedeeed,  that  said  motion  be  and  the  same  is  hereby  granted, 
and  that  said  plaintiff  be  and  he  hereby  is  permitted,  nunc  pro 
tunc,  to  bring  and  continue  this  action  for  the  deficiency  men- 
tioned in  the  complaint  against  the  said  defendant  C.  F.  D.,  with- 
out prejudice  to  the  proceedings  heretofore  had  in  this  action  [and 
with  leave  to  amend  this  complaint  as  he  may  be  advised],  upon 
[here  specify  terms  imposed,  for  instance]  payment  to  said  at- 
torney for  said  defendant  C.  F.  D.  of  the  costs  of  said  demurrer, 
to  be  adjusted  on  notice  —  the  plaintiff  to  have  five  days  after  the 
adjustment  of  said  costs  to  amend  his  said  complaint,  and  serve 
copies  thereof,  and  pay  said  costs. 

Enter, 

[Signature  of  judge  hy  initiah  of 
name  and  official  title.] 

The  affidavit  for  this  motion  will  *    was  granted  after  demurrer  sustained 

contain  the  allegations  of  Form  No.  to  a  complaint  not  alleging  leave. 
312  or  314,  and  will  usually  allege  ex-  n  Such  leave  will  only  be  granted 

cuse ;    but  the   court   have   power   to  on  notice.     See  Durham  v.  Chapin,  30 

grant  leave  without   oath  to  excuse.  App.  Div.  148,  52  N.  Y.  Supp.  188; 

This  was  done  in  Earle  v.  David,  86  U.  S.  Life  Ins.  Co.  v.  Poillon,  6  N.  Y. 

N.  Y.  634,  by  which  this  and  the  fol-  Supp.  370. 
lowing  form  are  sustained.     The  leave 
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VII.     LEAVE  TO  SUE  ON  A  JUDGMENT. 

The  practice'].  Leave  is  not  necessary  except  between  the 
original  parties.  ^^ 

_  Where,  as  is  the  case  in  New  York,  the  statute^^  explicitly  for- 
bids an  action  without  leave,  the  obtaining  leave  is  to  be  deemed 
part  of  the  cause  of  action;  and  a  failure  to  get  leave  has  been 
held  ground  of  impeaching  at  any  time  the  judgment  recovered 
by  suing  without  it.^* 

A  previous  denial  of  leave  to  issue  execution  does  not  bar  an 
application  for  leave  to  sue.^^ 

By  an  amendment  to  §  1913  of  the  ISTew  York  Code,  made  in 
1896,  it  is  not  necessary  to  obtain  leave  to  sue  if  ten  years  have 
elapsed  since  the  judgment  was  docketed. 

FORM  No.  319. 
Affidavit  to  move  for  leave  to  sue  on  a  judgment  in  the  court  in  which  it  was 

recovered.16 

[Title  of  court  and  action.] 

\_Yenue.] 

•    A.  B.,  above-named,  being  duly  sworn,  says: 

I.  That  on  the  day  of  ,  19     ,  he  recovered  judg- 

ment for  the  sum  of  dollars,  in  the  above  entitled  action, 

12  N.  Y.  Code  Civ.  Pro.,  §  1913.  The  statute  does  not  apply  to  an  action 
brought  by  an  administrator,  on  a  judgment  recovered  by  the  decedent.  Smith 
V.  Britton,  2  Sup.  Ct.  (T.  &  C.)  498.  Nor  to  an  action  by  an  executor. 
Freeman  v.  Dutcher,  15  Abb.  N.  C.  431.  Nor  to  an  action  by  one  who  has 
acquired  title  from  a  foreign  administrator.  Carpenter  v.  Butler,  29  Hun, 
251.  Nor  to  an  assignee  of  the  judgment.  McGrath  v.  Maxwell,  17  App.  Div. 
246,  45  N.  Y.  Supp.  587;  Knapp  V.  Valentine,  33  N.  Y.  Supp.  712,  67  N.  Y. 
St.  Eep.  582. 

13  N.  Y.  Code  Civ.  Pro.,  §  1913. 

1*  Parish  v.  Austin,  25  Hun,  430  ( setting  aside  such  a,  judgment  after  lapse 
of  sixteen  years ) .  Whether  the  omission  is  a  jurisdictional  defect,  or  only  goes 
to  the  cause  of  action,  is  not  settled.  (See  review  of  conflicting  decisions 
in  6  N.  Y.  Anno.  Cas.,  pp.  203-5,  note.)  If  the  settled  rule  that  the  court 
may  grant  leave  nunc  pro  tunc  to  sustain  an  action  for  deficiency  after  fore- 
closure (Earle  v.  David,  86  N.  Y.  634;  McKernan  v.  Robinson,  84  id.  105),  is 
applicable  to  common-law  actions  on  judgments,  it  makes  an  exception  to  the 
general  rule  that  in  an  action  of  a  legal  nature  in  which  the  right  to  costs 
is  absolute,  the  cause  of  action  cannot  be  made  out  by  a  fact  occurring  after 
suit  brought,  even  though  pleaded  by  supplemental  complaint,  but  unless 
applicable  and  within  the  power  of  the  court  to  grant  such  relief  (upon  a 
waiver  of  costs  if  deemed  equitable),  there  seems  an  unfortunate  distinction 
necessary  between  two  very  analogous  situations.  That  such  motion  for  leave 
nunc  pro  tunc,  after  action  brought,  must  not  be  granted,  because  the  court 
was  without  jurisdiction  of  the  action,  was  held  in  Cook  v.  Thurston,  18  Misc. 
506,  42  N.  Y.  Supp.  1084. 
15  Shuman  v.  Strauss,  52  N.  Y.  404. 


16  Formerly  the  application  was,  by      which    the   judgment   was    recovered, 
affidavit,    presented   to   the   court   in      and  the  papers  were  entitled  in  the 

36 
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against  Y.  Z.  above-named,  which  judgment  was  duly  docketed" 
in  the  office  of  the  clerk  of  this  court,  [or,  of  the  county  of  ,J 

on  said  day,  [or,  on  the  day  of  ,  19     ,]  and  still 

remains  wholly  unsatisfied  [or,  unsatisfied  as  to  the  sum  of 
dollars,  part  thereof]. 

[State  reasons  for  desiring  to  sue}^.'] 

III.  [Where  personal  service  of  notice  of  motion  on  the  ad- 
verse party  seems  not  practicable,  allege  his  absence  or  affiant's 
efforts  to  find,  as  in  case  of  application  for  order  to  serve  suwr 
mons  by  publication,^^  and,  if  the  party  has  a  known  attorney  or 
agent  within  the  jurisdiction,  state  whom  and  where.^°'\ 

[Jurat."]  [Signature.] 

FORM  No.  320. 
Notice  of  motion  for  leave  to  sue  on  judgment  in  same  court. 

[Title  of  court  and  cau^e.] 

Please  take  notice,  that  upon  the  annexed  affidavit  of  A.  B., 
and  upon  the  judgment  roll  in  this  action,  filed  in  the  office  of  lie 
clerk  of  this  court  on  the  day  of  ,  19     ,  application 

will  be  made  to  *  this  court,  at  a  Special  Term  [Part  I]  thereof, 
to  be  held  at  the  city  hall  [or,  county  court  house],  in  the  [town] 
of  ,  on  the  day  of  ,  19     ,  at  the  opening 

of  the  court  [or,  at  o'clock  in  the  noon],  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  an  order  t  that   [name 

cause;  and  this  is  still  good  practice  thereon,   even   with   leave.      Hanover 

where  tlie  action  is  to  be  in  the  same  Fire   Ins.    Co.   v.   Tomlinson,   3   Hun, 

court.      But  under  N.   Y.   Code  Civ.  630;    MacDougal    v.    Hoes,    27    Misc. 

Pro.,  §  1913,  the  application  must  be  591,  58  N.  Y.  Supp.  209.      The  judg- 

to  the  court  in  which  the  action  is  to  ment  must  be  a  money  judgment  and 

be  brought,  and  if  that  be  a  diiferent  one  by  which  the  rights  of  the  parties 

court  from  that  in  which  the  judg-  have  been  established  and  the  amount 

ment  was  recovered,  petition  not  en-  fixed.    Matter  of  Van  Beuren,  33  App. 

titled  in  an  action  is  more  appropri-  Div.  158,  53  N.  Y.  Supp.  349,  6  Anno, 

ate.      See  Form  No.  321.  Cas.  193. 

17  The  judgment  must  be  not  only  18  Since  the  Code  permits  an  action 
final    in   the    technical    sense    of   tht  on   a   judgment   without  leave,  after 
term,   but  one  which   had  been  dulj  ten  years  have  elapsed,  the  reason  as- 
docketed,    and    on    which    execution  signed  must  be  of  a  character  showing 
might    be    issued.       Hence,    in    fore-  a    necessity    other    than    the    usual 
closure,  where  the  last  proceeding  was  former   one   of   the   judgment   having 
the  filing  of  the  report  of  a  referee  ceased  to  be  a  lien  on  real  estate, 
to  sell,  showing  a  deficiency  which  re-  19  See  Chapter  IV,  p.  663. 
port  had  not  been  confirmed,  no  judg-  20  See   article   on   Sebvice,   p.   388, 
ment  thereon  being  docketed  —  held,  etc.,  of  this  volume, 
that   no  action   could  be  maintained 
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creditor  in  the  judgment}  have  leave  to  bring  an  action  against 
you  upon  the  judgment  in  said  affidavit  mentioned  [and  shown  in 
said  judgment  roll]  and  for  such  other  or  further  relief  as  may 
be  just,  [with  costs  of  this  motion.] 

[Date.}  [Signature  and  office  address  of], 

Attorney  for  [moving  party}. 
To  [name  debtor  in  the  judgment}. 

[Order  as  in  Form  No.  323  (below).} 

FORM  No.  321. 
Petition  for  leave  to  sue  on  judgment  recovered  in  another  court.2i 
[Title  of  court.} 


In    the    Matter    of    the    Application 

of 

A.  B., 

For   Leave    to    Sue    on    a    Judgment 

against  Y.  Z. 


To  the  Court. 

The  petition  of  A.  B.  above-named,  respectfully  shows: 

I.  That  on  the  day  of  ,  19     ,  your  petitioner 

"recovered  judgment  against  Y.  Z.,  of  ,  for  the  sum  of 

dollars,  upon  personal  service  of  summons  upon  [or,  upon 
a  trial  of  the  merits  against]  said  Y.  Z.,  in  an  action  brought  by 
said  [A.  B.]  against  said  [Y.  Z.],  in  the  court,  which  said 

judgment  was  duly  docketed^^  in  the  office  of  the  clerk  of  the 


21  See  note  16,  p.  561. 

22  Hanover  Fire  Ins.  Co.  v.  Tomlin- 
son,  3  Hun,  630,  holds  that  docketing 
is  necessary  in  cases  of  judgments  of 
courts  of  record. 

It  is  not  necessary  to  obtain  leave 
of  court  in  order  to  sue  upon  a  jus- 
tice's judgment,  a  transcript  of  which 
has  been  filed  in  the  county  clerk's 
office.  Harris  v.  Clark,  65  Hun,  361; 
Dieffenbaeh  v.  Eoch,  112  N.  Y.  621. 
By  the   1894   amendments  to   N.   Y. 


Code  Civ.  Pro.,  §§  376,  382,  and  3017, 
an  action  upon  a  justice's  judgment 
may  be  maintained  as  though  upon  a 
judgment  of  a  court  of  record,  pro- 
vided a  transcript  was  filed  within  six 
years.  See  Raphael  v.  Mencke,  28 
App.  Div.  91,  50  N.  Y.  Supp.  920; 
Matter  of  Warner,  39  App.  Div.  91, 
56  N.  Y.  Supp.  585. 

An  U.  S.  Circuit  Court  judgment, 
though  docketed  in  a  county  clerk's 
office,  still  remains  a  judgment  of  the 
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county  of  ,  on  said  day  [_or,  on  the  day  of  , 

19     .] 

[Continue  as  in  Form  No.  319  (above).] 

IV.  That  no  previous  application  for  an  order  to  show  cause 
for  this  purpose  has  been  made  [except,  etc.^^l 

Wheeefoke  your  petitioner  asks  leave  to  bring  an  action  in 
this  court  against  said  Y.  Z.,  on  said  judgment. 

\_Date.]  [Signature.] 

[Verification  as  in  Form  No.  193,  p.  326.J 

FORM  No.  322. 

Order  to  show  cause  on  petition  for  leave  to  sue  on  judgment  in  anothei 

court.2* 

[Name  of  court  in  which  suit  is  intended.] 

In    the    Matter    of    the    Application 

of 

A.  B., 

For   Leave    to    Sue    on    a    Judgment 

against  Y.  Z. 

On  the  annexed  petition  of  A.  B.,  verified  the  day  of 

19  ,  and  on  motion  of  M.  N.,  attorney  for  said  A. 
B.,  OEDEEBD,  that  Y.  Z.  show  caiise  before  [continue  as  in  Form 
No.  320  (above),  from  the  *,  except  substituting,  instead  of  the 
words  "  for  an  order,"  at  the  t,  the  luords  "  why  an  order  should 
not  be  made"]. 

[Add  directions  as  to  substituted  service,  if  any.     See  Chap- 
ter IV.] 

[Date  and  judge's  signature  with  initials  of  title.] 

United  States  court ;    and  an  action  23  See    N.    Y.    Gen.    Rule    No.   25, 

lies   thereon  without   leave   of   court.  stated  at  p.   116;  and  see  p.  171. 

Goodyear  Vulcanite   Co.   ■;;.   Frisselle,  24  As   to   orders  to   show  cause  on 

22  Hun,  174,  rev'g  57  How.  Pr.  255 ;  petition,  see  pp.  322  and  327.    As  to 

Morton  v.  Palmer,  14  N.  Y.  Supp.  912,  orders   to   show   cause   generally,  see 

21  Civ.  Pro.  94,  39  St.  Eep.  237,  pp.  179-180  of  this  volume. 
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FORM  No.  323. 
Order  granting  leave  to  sue  on  a  judgment. 

At   a   Special   Term    [etc. 
See  Form   94,  p.   255]. 
[Title  of  cause;  or,  if  application  is  hy 

Form  No.  321,  say.  In  the  Matter  of, 
etc. J  as  there.'] 

On  reading  and  filing  the  annexed  affidavit  [or,  petition]  of 
A.   B.,  verified  the  day   of  ,19        [and  proof   of 

due  service  of  notice  of  this  motion  on  ] ,  and  on  hear- 

ing Q.  R.,  of  counsel  for  [plaintiff],  and  E.  S.,  of  counsel  for 
[defendant],  [or,  no  one  appearing  to  oppose]  :  !N"ow,  on  motion 
of  M.  W.,  attorney  for  [plaintiff]  : 

Oedeeed,  that  the  said  A.  B.  have  leave  to  bring  an  action 
against  said  Y.  Z.,  upon  the  judgment  for  the  sum  of  dol- 

lars rendered  in  his  favor  and  against  said  Y.  Z.  in  the  [or, 

this]  court  on  the  day  of  ,  19     . 

Enter, 

[Signature  of  judge  hy  initials  of  name  and  title]. 

Vni.     LEAVE  TO  SUE  AN  INCOMPETENT,  OR  HIS  COMMITTEE. 

1.  Leave  to  sue  incompetent.]  —  No  leave  to  sue  is  necessary 
prior  to  adjudication  of  lunacy,  and  appointment  of  committee.^** 
After  incompetence  has  been  judicially  established,  and  a  commit- 
tee appointed,  no  action  can  be  brought  at  common  law  without 
leave  of  court  first  obtained.^^  This  rule  remains  unchanged  under 
code  procedure;  IST.  Y.  Code  Civ.  Pro.,  §  426,  subdiv.  2,  provid- 
ing that  the  summons  may  be  served  upon  such  incompetent  de- 
fendant by  delivering  a  copy  to  him  and  another  copy  to  his  com- 
mittee, only  applies  after  leave  to  sue  has  been  obtained.^*  The 
committee  should  also  be  joined  as  a  defendant.^^ 

2.  Leave  to  sue  committee.]  —  The  court  appointing  the  com- 
mittee may  properly  grant  leave  to  sue,  and  to  bring' an  action  in 

2*a  Grant  v.  Humbert,  114  App.  Div.  462. 

25  L'Amoureux  v.  Crosby,  2  Paige,  422 ;  Matter  of  Hopper,  5  id.  489. 

26  Smith  V.  Kfiteltas,  27  App.  Div.  279,  50  N.  Y.  Supp.  471,  27  Civ.  Pro. 
Rep.  210. 

2T  Carter  v.  Burrall,  80  App.  Div.  395,  81  N.  Y.  Supp.  30;  Matter  of  Dele- 
lianty,  28  Abb.  N.  C.  245,  44  N.  Y.  St.  Rep.  836,  18  N.  Y.  SupiJ:;395. 
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a  court  other  than  the  court  granting  leave.^*  Application  to 
vacate  the  leave,  or  to  restrain  the  action  brought  pursuant  thereto, 
should  be  made  to  the  court  granting  the  leave.^** 

3.  Appointment  of  committee  pending  action.]  —  Plaintiff 
should  apply  for  leave  to  join  the  committee  as  a  defendant.^"  If 
the  committee  has  been  appointed  in  another  court,  the  plaintiff 
should  first  apply  for  the  leave  to  the  latter  court,  or  the  com- 
mittee may  properly  defend  on  the  ground  that  no  leave  to  sue 
has  been  granted,  or  the  court  appointing  him  may  enjoin  con- 
tinuance of  the  action.^^ 

4.  Claim  against  committee  or  estate.] — The  propriety  and 
extent  of  such  claim  may  properly  be  determined  upon  petition 
to  the  court  appointing  the  committee. ^^  The  court  may  allow 
an  action  to  be  brought,  however.^* 

5.  Granting  of  leave.]  — The  application  must  be  made  to  the 
court  which  has  appointed  the  committee.  The  granting  of  leave 
is  in  no  sense  an  adjudication  that  a  cause  of  action  exists.^* 

6.  Failure  to  obtain  leave.]  — The  court  appointing  the  com- 
mittee may  enjoin  the  continuance  of  the  action,  or  may  punish 
plaintiff  for  contempt.^^  Leave  may  be  granted  nunc  pro  tunc. 
If  no  objection  is  raised  by  the  committee  before  or  at  the  trial,  it 
cannot  be  raised  on  appeal,^®  but  appearance  and  answer  by  the 
committee  without  objection  does  not  estop  the  committee  from 
subsequently  seeking  to  enjoin  the  action  because  of  failure  to 
obtain  leave.^^" 


28  Kent  V.  West,  16  App.  Div.  497,  44  N.  Y.  Supp.  901;  aff'd,  154  N.  Y.  749. 
29 /d. 

30  Carter  v.  Burrall,  supra;  Grant  v.  Humbert,  114  App.  Div.  462. 

31  Matter  of  Delehanty,  supra;  Grant  v.  Humbert,  114  App.  Div.  462. 

32  Matter  of  Horton,  18  Misc.  406,  42  N.  Y.  Supp.  775;   Kent  v.  West,  33 
App.  Div.  112,. 53  N.  Y.  Supp.  244. 

33  Grant  v.  Humbert,  114  App.  Div.  462;  Matter  of  Hardy,  26  App.  Div.  164, 
49  N.  Y.  Supp.  953,  27  Civ.  Pro.  Eep.  174. 

34  Kent  V.  West,  33  App.  Div.  112,  53  N.  Y.  Supp.  244. 

35  Matter  of  Delehanty,  supra. 

36  Dunham  v.  Fitch,  48  App.  Div.  321,  62  N.  Y.  Supp.  905. 
38a  Grant  v.  Humbert,  114  App.  Div.  462. 
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FORM  No.  324. 
Petition  for  leave  to  sue  a  lunatic  or  other  incompetent. 
To  the  Court  of 

The  petition  of  A.  B.  shows: 

I.  That  on  or  about  the  day  of  ,  19  j  in  pro- 
ceedings duly  instituted  in  this  court  [in  and  for  the  county  of 

],  and  under  an  inquisition  then  taken  and  returned, 
Y.  Z.  was  duly  found  and  adjudged  to  be  an  incompetent  by  rea- 
son of  being  a  lunatic  [or,  an  idiot  —  or,  a  person  of  unsound 
mind  —  or,  to  be  incapable  of  conducting  his  own  affairs  in  con- 
sequence of  habitual  drunkenness]  ;  and  thereupon  the  said  [name 
of  committee']  was,  by  an  order  of  this  court  duly  made  on  the 
day  ,  19     ,  appointed  the  committee  of  said  Y.  Z.,  and 

thereafter  duly  qualified  as  such  committee,  and  is  now  acting  as 
such. 

II.  [State  hriefly  cause  of  action,  as  in  a  concise  cornplaint.. 
See  Forms  adapted  to  various  causes  of  action  in  Chapter  VI, 
showing,  if  a  contract,  that  it  was  made  before  lunacy,  or  in  good 
faith  in  ignorance  of  it.^'''] 

[Allegation  of  demand  and  refusal,  and  oath  to  merits  as  irv 
Form  No.  338  (heloiv),  substituting  "committee"  for  "re- 
ceiver ;"  also  allege  facts  showing  that  an  action  upon  his  claim  is 
necessary  or  appropriate.^"'^] 

Wherefore,  your  petitioner  prays  that  he  have  leave  to  bring 
the  above  action  against  [Y.  Z.  and]  said  [  ]  as  his  commit- 

tee, and  for  such  other  and  further  relief  as  may  be  just. 

[Or,  where  the  incompetent  is  made  a  party,  incidentally  to  re- 
lief sought  chiefly  against  others,  that  he  may  have  leave  to  join 
the  said  Y.  Z.  and  [  ]?  as  his  committee  as  defendants 

in  the  action  to  be  brought  by  your  petitioner  thereupon,  and  for 
such  other  and  further  relief  as  may  be  just.] 

[Date.]  [Signature.] 

[Verification  as  in  Form  iVo.  .193,  p.  326.] 

[May  add  corroborating  affidavits  if  the  claim  is  disputed.^^] 

[Serve  on  committee  with  notice  of  motion.] 

37  See  Riggs  v.  Am.   Tract   Soc,  7-  38  Leave     should     not     be     denied 

Abb.  N.   C.   433    (rev'd  in   84  N.   Y.  merely  because  of  a  balanced  conflict 

330 ) ,  and  cases  cited.  of  affidavits,  if  the  case  presented  by 

37a  Otherwise    the    proper    practice  the  applicant  is  such  that  if  it  be  es- 

would  be  to  petition  for  a  direction  tablished,  he  is  entitled  to  relief.    Mat- 

for   payment,    rather    than    leave    to  ter    of    Wing,    5    N.    Y.    Sup.     Ct. 

sue.    See  Grant  i;.  Humbert,  114  App.  (T.   &   C.)    205.      See   paragraph   5, 

Div.  462.  supra. 
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FORM  NO.  325. 
Order  giving  leave  to  sue  an  incompetent. 

At  a  Special  Term  [etc. 
See  Form  94:,  p.  255]. 


In  the  Matter  of  the  Petition  of 
A.  B. 

For  Leave  to  Sue  Y.  Z.,  an 
Incompetent. 


On  reading  and  filing  the  petition  of  A.  B.,  verified  the 
day  of  ,  19     ,  and  the  notice  of  this  application  annexed 

thereto,  and  on  proof  of  the  due  service  pf  said  petition  and  notice 
upon  M.  ]Sr.,  the  committee  of  said  Y.  Z.,  and  after  hearing  Q. 
R.,  of  counsel  for  the  petitioner,  and  S.  T.,  of  counsel  {^orj  no  one 
appearing]  for  said  committee: 

Oedered,  that  the  petitioner,  A.  B.,  be  and  he  is  hereby  granted 
leave  to  bring  an  action  in  the  court  [or^  may  insert,  at 
his  option  either  in  this  court  or  in  the  Supreme  Court  of  this 
State] ^®  against  said  Y.  Z.,  and  M.  IST.,  as  his  committee  [or,  leave 
to  join  said  Y.  Z.  and  said  M.  IST.,  as  his  committee  as  defend- 
ants in  the  action  to  be  brought  by  him]  upon  the  grounds  men- 
tioned in  the  petition.*** 

Enter, 

[Signature  of  judge  by  initials  of  name  and  titW]. 

IX.     LEAVE  FOE  INFANT  TO  BEING  PARTITION  ACTION. 

FORM  No.  326. 

Petition  of  infant  or  guardian. 

To  the  Surrogate*^  of  the  county  of  [naming  that  where  the  prop- 
erty, or  a  part  of  it,  is  situated']. 
The  petition  of  A.  B.,  an  infant  [^and,  if  under  fourteen,  add, 

by  G.  H.,  his  general  guardian],  shows: 

I.  That  your  petitioner  [or,  if  the  petition  is  hy  guardian,  said 

infant]  was  of  the  age  of  years  on  the  day  of 

39  From  Kent  v.  West,  16  App.  Div.  4i  Before  N.  Y.  Code  Civ.  Pro., 
496,  44  N.  Y.  Supp.  901.  §  1534,  this  application  was  made  to 

40  An  order  requiring  the  committee  the  court  in  -which  partition  was  to  be 
to  pay,  or  an  order  referring  the  brought,  and  was  usually  coupled  with 
claim,  if  that  course  is  adopted,  may  the  application  to  appoint  a  guardian 
be  readily  framed  on  referring  to  ad  litem,  which  now  must  be  sepa- 
Forms  Nos.  207  and  212,  pp.  334,  337.  rate.     See  Form  346,  p.  595   {below). 
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last,  and  resides  at  ,  with  0.  B.,  his  father 

[or  otherwise  show  what  guardianship  he  is  under.'] 

II.  That  he  is  one  of  the  children  and  heirs  at  law  of  the 
late  M.  _B.,_  deceased,  of  ,  who  died  leaving  certain  real 
estate  within  this  county,  to  wit  [briefly  describing  if]. 

III.  That  the  petitioner  [or,  said  infant] ,  as  such  heir  at  law, 
is  now  a  tenant  in  common  [or,  joint-tenant]  of  said  premises, 
together  with  the  other  children  and  heirs  at  law  of  said  M.  B., 
viz.  [name  them],  and  they  do  not  own  any  other  land  in  com- 
mon with  your  petitioner  [or,  said  infant].*^ 

IV.  That  the  value  of  said  premises  is  ahout  dollars; 
and  the  petitioner's  [or,  said  infant's]  share  therein  is,  according 
to  your  petitioner's  best  information  and  belief,  worth  about 
dollars. 

V.  [Where  the  infant's  necessities  are  relied  oh]*^  That  the 
petitioner  [or,  said  infant]  has  no  other  real  estate  than  that 
aforesaid  [except,  etc.],  and  that  he  has  no  other  property  of  any 
kind,  except  about  dollars,  which  is  invested  and  held  by 
his  general  guardian  [or  otherwise  state  the  situation  of  the  fund, 
if  any] ,  the  income  of  which  amounts  to  only  the  sum  of 
dollars  and  is  insufficient  for  his  support  [and  education]. 

[Where  the  unproductiveness  of  the  estate  is  relied  on,  state 
it,  for  instance,  thus]  That  the  aforesaid  real  property  consists 
of  building  lots  in  the  suburbs  of  the  village  of  ,  and  is 

wholly  unproductive.  [Or,  consists  of  several  lots  in 
on  which  are  wooden  buildings,  constructed  many  years  ago,  and 
now  absolutely  requiring  expensive  repairs  in  order  to  render 
them  productive,  whiph  repairs  cannot  be  made  in  behalf  of  the 
petitioner — or,  said  infant — with  advantage  or  with  economy, 
and  that  he  has  not  the  means  to  bear  his  share  of  the  necessary 
expense].    [Or,  consists  of  a  lot  in  the  city  of  ,  upon 

which  there  was  heretofore  a  warehouse,  which  has  been  destroyed 

^2  If  there  are  several  parcels  ownefl  lands  in  common.     N.  Y.  Gen.  Rule 

by  the  same  persons  in  common,  all  No.  65. 

the  parcels  must  be  included,  or  the  43  The  surrogate  is  required  to  be 
consent  of  all  parties  to  a  separate  "  satisfied  that  the  interests  of  the  in- 
action be  obtained ;    the   petition,   in  fant  will  be  promoted  by  bringing  the 
the    case    of    an    infant    shall    state  action."     Code  Civ.  Pro.,  §  1534. 
whether   the   parties   own   any   other 
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by  fire.  And  that  the  lease  under  which  the  same  was  occupied 
has  expired,  and  that  the  same  is  now  wholly  unproductive,  and 
its  expenses  are  a  burden  upon  the  owners,  and  it  cannot  be  ren- 
dered productive  without  rebuilding  at  a  great  expense,  which 
cannot  be  done  advantageously,  and  economically  for  the  peti- 
tioner, and  he  has  not  the  means  to  bear  his  share  of  the  necessary 
expense.] 

[Where  disagreement  among  the  co-tenants  is  relied  on]  That 
W.  X.,  one  of  the  co-tenants  of  the  petitioner  [or,  of  said  in- 
fant] ,  assumes  to  control  and  manage  the  property  and  collect  the 
rents,  and  that  unhappy  differences  have  arisen  between  him  and 
O.  P.  and  the  petitioner,  in  respect  to  his  conduct  of  the  same,  and 
of  his  accounting  for  the  proceeds,  which  differences  are  to  the 
great  prejudice  of  the  rights  of  the  petitioner  [or,  of  said  in- 
fant] ,  and  he  has  been  unable  to  avoid  or  reconcile  the  same  with 
due  regard  to  said  rights. 

[Where  burdens  on  the  property  are  relied  on]  That  said  prop- 
erty consists  of  a  lot  of  ground  in  the  city  of  ,  which 
has  recently  been  assessed  by  the  corporation  of  the  city  in  the 
sum  of  dollars,  for  benefit  arising  from  a  local  improve- 
ment in  said  city;  and  that  no  damages  have  been  awarded  to 
him  for  the  same  [oi%  that  the  award  of  damages  for  the  same 
is  only  dollars],  and  that  said  assessment  for  benefit 
has  not  been  paid ;  and  your  petitioner  [or,  said  infant]  has  not 
the  means  of  paying  his  share  thereof;  and  the  land  is  so  situ- 
ated, and  of  such  small  area,  that  a  part  cannot  be  set  off  and  sold 
to  satisfy  the  charge.  [Or,  that  the  taxes  and  assessments  for 
the  years  and  have  not  been  paid ;  and  the  taxes  and 
assessments  for  the  year  were  paid  by  the  co-tenants  of 
the  petitioner  —  or,  of  said  infant — who  demand  repayment  of 
his  share;  and  that  the  land  is  liable  to  be  sold  for  the  taxes  and 
assessments  still  unpaid,  and  it  is  so  situated,  and  of  such  small 
area,  that  a  part  cannot  be  set  off  and  sold  for  payment  of  the 
chai-ge.] 

VI.  That  the  interests  of  your  petitioner,  as  he  is  informed 
and  believes  [or,  of  said  infant,  as  the  petitioner  is  informed  and 
believes],  require  a  partition  [or,  a  sale]  of  the  premises  and  will 
be  promoted  by  bringing  the  action. 

VIT.  That  the  petitioner  has  applied  to  each  of  the  other  co- 
tenants  above-named  [except  U.  V.,  who  is  an  infant  —  or,  who 
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has  left  this  State,  and  whose  residence  the  petitioner  cannot 
ascertain],  to  induce  some  of  thepi  to  purchase  the  share  of  your 
petitioner  [or,  said  infant],  but  they  all  decline  to  do  so;  **  [and 
state  any  other  efforts  to  sell  at  fair  value'] 

Whekefoee  your  petitioner  "asks  that  the  surrogate  authorize 
an  action  to  be  brought  on  his  behalf  [or,  on  behalf  of  such  in- 
fant —  or,  authorize  the  petitioner  —  or,  said  infant  —  to  unite 
with  C.  D.  in  instituting  proceedings*^],  for  the  division  and 
partition  of  said  real  estate,  and  for  a  sale  thereof,  in  case  it  ap- 
pears that  such  partition  cannot  be  made  without  great  prejudice 
to  the  owners. 

[Date.]  [Signature.] 

[Verification  as  in  Form  No.  193,  p.  326. J 

FORM  No.  327. 
Order  of  Surrogate  giving  infant  leave  to  bring  partition.46 

Surrogate's  Court, *^  County  of 

^ 

In  the  Matter  of  the  Application 

of 


>- 


A.   B.,   an  infant. 
For  Leave  to  Bring  Partition. 


On  reading  and  filing**  the  petition  of  [0.  D.,  general  guar- 
dian of]  A,  P.,  an  infant  of  the  age  of  years,  veriJied  the 
day  of  ,  19  [and  other  papers,  if  any],  whereby 
the  surrogate  is  satisfied  that  the  interests  of  said  A.  B.  will  -be 
promoted  by  bringing  an  action  for  the  partition  of  the  prem- 
ises mentioned  therein ;  now,  on  motion  of  M.  ]^.,  attorney  for 
said  A.  B.,  [or,  CD.]: 


44  The  application  should  show  that  46  May  be  granted  nujic  pro  tunc 
the  interest  of  the  infants  cannot  be  after  action  brought.  See  Pearsall  v. 
sold  for  its  full  value  without  a  par-  Rosenbrook,  42  Misc.  10,  85  N.  Y. 
tition.      matter   of  Marsac,   15  How.  Supp.  526. 

Pr.  383.  ^7  This  order  may  be  made  at  any 

45  Leave  should  be  sought  where  the  time,  in  or  out  of  court.  N.  Y.  Code 
infant  joins  with  others,  as  well  a*  Civ.  Pro.,  §§  2504,  2505. 

when  he  is  sole  plaintiff.      Clark  v.  48 /d.,  §  2500,  sanctions,  if  it  does 

Clark,  14  Abb.  Pr.  299,  21  How.  Pr.  not  require  filing. 
479;   Struppman  v.  Miller,   52   How. 
Pr.  215. 
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Oedeeed,  that  said  A.  B.  be  and  he  hereby  is  authorized  to 
bring  such  action  for  the  partition  of  said  premises,  viz.,  [describe 
them  as  in  the  petition.'] 

[Date.l  [Signature  of],  Surrogate. 

X.  LEAVE  TO  SUE  AS  A  POOR  PERSON  (IN  FORMA  PAUPERIS). 

1.  Power  of  the  court.] — In  chancery,  the  power  of  the  court 
to  grant  leave  to  sue  or  defend  without  liability  was  inherent  and 
discretionary,  and  if  the  pauper  was  successful,  his  counsel  and 
solicitor  might  be  allowed  to  recover  their  fees,  or  at  least  part  of 
them,  from  the  adverse  party. *^  Uhder  the  code  procedure  the 
court,  in  equity  causes,  where  costs  are  discretionary,  has,  doubt- 
less, the  same  power. 

At  common  law,  or  in  any  other  case  where  the  right  to  costs 
on  recovery  is  statutory  and  not  discretionary,  the  power  to  grant 
leave  to  sue  in  forma  pauperis  is  purely  statutory. 

2.  Construction  of  the  statute.] —  The  policy  of  the  I^ew  York 
courts  has  been  to  construe  the  statute  strictly  against  the  appli- 
cant, and  not  extend  it  to  any  case  not  clearly  within  its  terms. '"' 
And  even  after  a  party  is  admitted  to  proceed  as  a  poor  person,  he 
is  liable  for  the  costs  of  any  irregular  or  improper  proceedings  on 
his  part,^^  costs  incurred  before  the  order  was  made,®^  or  costs  im- 
posed as  a  condition  of  a  favor  sought.®*    Yet  costs  allowed  against 

49  Carson  v.  Pickeragill  (Ct.  of  App.,  1885),  52  L.  T.  R.  (N.  S.)  950. 
("  Dives  costs.") 

60  Thus,  "  cause  of  action  "  is  not  extended  to  writ  of  error  or  proceeding 
by  appeal.  Code,  §  466;  Moore  v.  Cooley,  2  Hill,  412;  Bolton  v.  Gardner, 
3  Paige,  273;  Lyons  v.  Murat,  4  Abb.  N.  C.  13;  Morse  v.  City  of  Troy,  38 
Hun,  301;  Hayden  v.  Hayden,  8  App.  Div.  547,  40  N.  Y.  Supp.  865.  The 
committee  of  a  lunatic  is  held  not  within  the  provisions.  Bechtle  v.  Manh. 
Ry.  Co.,  31  Abb.  N.  C.  483. 

There  is  a,  conflict  of  decision  whether  nonresidents  of  the  State,  not  being 
expressly  included,  will  be  granted  this  privilege.  That  such  leave  may  be 
granted,  see  Heckman  v.  Mackey,  19  Abb.  N.  C.  394  (U.  S.  Cir.  Ct.)  ;  Harris 
V.  Mut.  L.  Ins.  Co.,  10  N.  Y.  Supp.  473,  13  id.  718;  Porter  v.  Jones,  68  No.  Car. 
320  (under  similar  statute).  Contra,  Anon.,  10  Abb.  N.  C.  80;  Christian  v. 
Gouge,  Id.  82;  Alexander  v.  Myers,  8  Daly,  112. 

61  Richardson  v.  Richardson,  5  Paige,  58. 

62  Brown  v.  Story,  1  Paige,  588;  Lyons  v.  Murat,  54  How.  Pr.  368. 

63  Parkinson  v.  Scott,  5  Misc.  261,  25  N.  Y.  Supp.  102  (voluntary  discon- 
tinuance) ;  Coyle  v.  Third  Ave.  R.  Co.,  19  Misc.  345,  43  N.  Y.  Supp.  499 
( amendment  of  complaint  after  trial  and  appeals )  ;  Edwin  v.  Routh,  1  N.  Y. 
Civ.  Pro.  Rep.  131;  Neugrosohe  v.  Manh.  Ry.  Co.,  1  N.  Y.  St.  Rep.  302 
( opening  default ) . 
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him  in  a  previous  attempt  to  enforce  his  right  is  no  ground  for 
denying  the  application. °* 

3.  General  requisites  of  statute.] — In  order  to  invoke  the  court's 
discretion,  the  moving  papers  must  not  only  show  that  the  peti- 
tioner does  not  own  $100  of  property,  (exclusive  of  the  subject 
matter  of  the  action),  and  show  facts  that  establish  a  good  cause 
of  action  existing  in  his  favor,  (supported  by  the  certificate  of 
counsel),  but  it  must  also  appear  that  the  petitioner  is  so  cir- 
cumstanced that  he  will  be  unable  to  present  his  case  to  the 
court  unless  the  permission  to  sue  as  a  poor  person  is  given.®^ 
If  he  is  an  infant,  the  papers  should  show  the  inability  of  his 
natural  guardians,  to  aid  him.®* 

4.  Assigning  counsel.] — The  order  should  assign  counsel,  and 
provide  that  he  shall  serve  without  compensation.®^ 

The  court  is  not  required  to  assign  the  counsel  designated  by 
the  petitioner.®^  If  the  petition  requests  the  assigning  of  par- 
ticular counsel,  his  stipulation  to  serve  without  compensation  may 
be  presented  upon  the  application,  or  the  order  should  require 
that  stich  stipulation  be  made  and  filed.  The  petitioner  shoiild 
state  his  knoTsrledge  of  the  fact  that  the  counsel  designated  by  him 
is  to  serve  without  compensation. ®®  Such  stipulation  may  except 
statutory  costs.*"  An  agreement  for  compensation  between  counsel 
assigned  and  the  poor  person  vitiates  the  order.*-' 

If  the  poor  person  settles  with  the  defendant,  the  action  cannot 
be  continued  for  the  attorney's  benefit.*^ 

54  Rosa  V.  Second  Ave.  E.  Co.,  20  App.  Div.  334,  46  N.  Y.  Supp.  807. 

55  See  Weinstein  v.  Frank,  56  App.  Div.  275,  67  N.  Y.  Supp.  746,  9  N.  Y. 
Anno.  Cas.  88;  Berkman  v.  Wolf,  65  App.  Div.  79,  72  N.  Y.  Supp.  661; 
Kaufman  r.  Manh.  Ry.  Co.,  68  App.  Div.  94,  74  N.  Y.  Supp.  146;  Wemyss 
».  Allan,  88  App.  Div.  475,  85  N.  Y.  Supp.  9i. 

66  See  cases  in  last  note ;  also,  Rutkowsky  case  in  succeeding  note. 

Since  the  1904  amendment  of  §  3268  of  the  N.  Y.  Code,  an  infant  suing 
by  his  guardian  ad  litem  is  not  required  to  give  security  for  costs;  by  this 
amendment  a  fertile  cause  of  these  applications  has  been  removed. 

5i7Daus  V.  Nussberger,  25  App.  Div.  185,  49  N.  Y.  Supp.  291;  Ruthowsky 
V.  Cohen,  74  App.  Div.  415;  77  N.  Y.  Supp.  546,  11  Anno.  Cas.  255. 

ssHelmprecht  v.  Bowen,  87  Hun,  362,  34  N.  Y.  Supp.  1131. 

59  Harris  v.  Mutual  L.  Ins.  Co.,  20  N.  Y.  Civ.  Pro.  Rep.  192,  13  N.  Y. 
Supp.  718;  Weinstein  v.  Frank,  supra. 

eo  Malkin  v.  Postal  Typewriter  Co.,  95  App.  Div.  205,  88  N.  Y.  Supp.  403. 

61  Cahill  V.  Manhattan  Ry.  Co.,  38  App.  Div.  314,  57  N.  Y.  Supp.  10. 

«2  Quinnan  v.  Clapp,  10  Abb.  N.  C.  394. 
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FORM  No.  328. 
Petition  for  leave  to  prosecute  as  a  poor  person.ss 


[Name  o/]  Court. 


In  the  Matter  of  the  Application 

of 
A.  B.,   [an  infant,  by  M.  IST.  his 
guardian  ad  litem~\,^* 

For  Leave  to  Sue  as  a  Poor 
Person.^' 


To  the  [Supreme  Court  of  the  State  of  New  York.^^] 

The  petition  of  A.  B.  respectfully  shows: 

I.  That  your  petitioner  resides  at  ,  [if  an  infant  insert, 

is  an  infant  of  the  age  of  ,®^  and  resides  with  , 

stating  guardianship,  if  any,']  and  has  a  cause  of  action  against 
Y.  Z.,  arising  on  the  following  facts  \liere  state  facts  sufficient  to 
show  that  he  has  a  good  cav^e  of  action,^^  and  the  nature  of  the 


63  The  application  can  be  made 
a,fter  suit  brought  ( Shapiro  v.  Burns, 
7  Misc.  418,  27  N.  Y.  Supp.  980; 
Kahn  v.  Singer  Mfg.  Co.,  18  Mise.  568, 
42  N.  Y.  Supp.  461),  but  if  so  made, 
it  must  be  on  notice,  if  the  adverse 
party  has  appeared.  Conboy  v.  Ayres, 
25  Misc.  52,  53  N.  Y.  Supp.  1004. 

One  of  several  plaintiffs  cannot 
have  leave  to  prosecute  as  a  poor  per- 
son. Ostrander  v.  Harper,  14  How. 
Pr.  16.  A  married  woman  may  have 
such  leave,  cither  when  suing  for  a 
separation  from  her  husband  (Robert- 
son V.  Robertson,  3  Paige,  387),  or 
when  suing  for  injuries  to  her  person 
or  to  her  separate  property.  Roberli 
V.  Carlton,  18  How.  Pr.  466.  So  may 
a  husband  suing  for  a  limited  divorce. 
Petition  of  McAllen,  1  Monthly  L. 
Bui.   60. 

Delay  is  a  ground  of  denying  the 
petition.  Sweeney  r.  White,  10  Misc. 
29,  30  N.  Y.  Supp.  1051;  Florence  v. 
Bulkley,  1  Duer,  705;  Ostrander  v. 
Harper,  14  How.  Pr.  16.  It  will  not 
be  granted  to  enable  one  to  bring 
error  or  appeal.     Moore  v.  Cooley,  2 


Hill,  412 ;  Ostrander  v.  Harper,  14 
How.  Pr.  16;  N.  Y.  Code  Civ.  Pro., 
§  466;   and  see  note  50,  p.  572. 

64  A  guardian  ad  litem  must  be 
appointed  before  the  application  can 
be  made.  Kerrigan  v.  LangstafiF,  64 
App.  Div.  497,  72  N.  Y.  Supp.  230. 

65  If  presented  after  suit  brought, 
entitle  in  the  cause.  See  article  on 
Captions,  pp.  37-40  of  this  volume, 
and  that  on  Petitions,  p.  306. 

66  Or  any  other  court  in  the  State. 
N.  Y.  Code  Civ.  Pro.,  §  3347,  subd.  3. 

67  If  the  action  is  on  behalf  of  an 
infant,  and  he  is  under  14,  the  guar- 
dian ad  litem  must  verify  this  peti- 
tion. Kerrigan  v.  Langstaff,  64  App. 
Div.  407,  72  N.  Y.  Supp.  230. 

68  For  convenient  forms  for  stating 
various  causes  of  action,  see  Forms 
on  p.  002,  etc.  Advice  of  counsel  that 
a  good  cause  of  action  exists,  and  a 
certificate  of  counsel  to  such  effect,  is 
not  sufficient  to  aispense  with  a  state- 
ment of  the  facts.  Weinstein  v. 
Frank,  56  App.  Div.  275,  67  N.  Y. 
Supp.  746,  9  Anno.  Cas.  88. 
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action  brought  or  intended,  or  may  annex  and  refer  to  a  copy  of 
the  verified  complaint  proposed,  or,  if  already  served,  refer  to 

it.y' 

II.  That  your  petitioner  desires  to  commence  an  action  against 
said  Y.  Z.,  to  recover  upon  said  cause  of  action  \_or,  that  your 
petitioner  has  commenced  an  action  against  said  Y.  Z.,  thereon 
—  stating  the  condition  of  the  cause,  so  as  to  show  that  there  has 
been  no  unreasonable  delay.'^"] 

III.  That  your  petitioner''^  is  not  worth  one  hundred'^  dollars, 
excepting  the  wearing  apparel  [and  furniture]  necessary  for  him- 
self [and  his  family]/^  and  excepting  the  subject-matter  of  the 
action,  and  will  be  unable  to  prosecute  such  action  unless  admitted 
to  do  so  as  a  poor  person.  [Circumstances  of  necessity  appealing 
to  the  discretion  of  the  court  should  here  be  added^^  for  instance, 
thus:'] 

That  your  petitioner  has  no  relatives  in  this  country,  and  is 
obliged  to  earn  a  livelihood  by  working  as  a  seamstress,  nurse, 
or  chambermaid ;  that  your  petitioner  has  for  many  months  past 
been  incapacitated  from  earning  any  money,  owing  to  the  injuries 
sustained  as  aforesaid,  through  the  negligence  of  said  defendant, 
and  your  petitioner  has  thereby  become  impoverished,  and  has 
not  and  is  unable  to  secure  the  means  wherewith  to  present  her 
case  to  this  court  unless  permitted  to  sue  as  a  poor  person. 

\If  petitioner  is  an  infant,  add  facts  showing  circumstances  of 
his  parents  and  their  inability  or  unwillingness  to  aid  him.]''^ 

69  But  the  verified  complaint  will  74  See  paragraph  3,  supra,  p.  572, 
only  serve  v^here  its  allegations  are  and  cases  cited.  While  it  is  not  neces- 
on  knowledge.  See  Larsen  v.  Inter-  sary  that  the  petitioner  show  him- 
urban  Ey.  Co.,  97  App.  Div.  150,  89  self  an  "object  of  charity"  (McNa- 
N.  Y.  Supp.  649;  Traver  v.  Jackman,  mara  v.  Nolan,  13  Misc.  76,  34  N.  Y. 
98  App.  Div.  287,  90  N.  y.  Supp.  739;  Supp.  178)  the  cases  cited  in  the 
Saltzman  -v.  Northrup,  18  Misc.  353,  notes  to  the  text  require  that  situa- 
41  N.  Y.   Supp.   547.  tion  to  be  closely  approached. 

70  For  convenient  forms  for  stating  76  See  Muller  v.  Bammann,  77  App. 
the  condition  of  the  cause,  see  Secub-  Div.  212,  78  N.  Y.  Supp.  1022.  The 
ITT  roE  Costs,  p.  860,  etc.,  of  this  fact  that  the  infant  is  represented  by 
volume.  a  responsible  guardian  ad  litem  will 

71  Should  the  petitioner  be  an  ad-  not  prevent  the  granting  of  the  appli- 
ministrator  or  executor,  or  other  rep-  cation.  Feier  v.  Third  Ave.  R.  R.  Co., 
resentative,  it  is  necessary  that  it  be  9  App.  Div.  607,  41  N.  Y.  Supp.  821 ; 
also  shown  that  the  estate  he  repre-  Muller  v.  Bammann,  supra. 

sents  has  no  assets.     Daus  v.  Muss-  But  if  the  infant's  parent  is  able 

berger,  25  App.   Div.    185,   49  N.  Y.  to  furnish  the  means  for  enabling  the 

Supp.  291.  action   to   be   presented    (whether   he 

72  The  sum  fixed  by  N.  Y.  Code  Civ.  has  been  appointed  guardian  ad  litem 
Pro.,  §  459.  or    not),    it    seems    that    the    court 

73  Omit  this  clause  if  he  has  none.  should    not    grant    the    application. 
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IV.  That  your  petitioner  ^or,  if  an  infant:  That  your  peti- 
tioner's guardian  ad  litem]  is  fully  cognizant  of  the  fact  that  the 
attorney  and  counsel  assigned  by  the  court  shall  serve  without 
compensation;™  that  your  petitioner  desires  that  M.  '^.,  Esq., 
counselor  at  law,  be  assigned  by  the  court  without  compensation. 

V.  [//  application  is  ex  parte]  That  no  previous  application 
for  leave  to  prosecute  as  a  poor  person  has  been  made  herein,  [ex- 
cept, etc.].'''' 

Wheeefobe,  your  petitioner  asks  leave  to  prosecute  said  ac- 
tion as  a  poor  person  against  Y.  Z. ;  and  prays  that  the  court  will 
assign  M.  'N.,  Esq.,  as  his  attorney  and  counsel  for  that  pur- 
pose. 

\_Date.]  [Signature.] 

[Verification  as  in  Form  No.  193,  on  p.  326.] 

FORM  No.  329. 
Certificate  of  counsel  to  cause  of  action.78 

I  hereby  certify  that  I  have  examined  the  case  referred  to  in 
the  preceding  petition,  and  am  of  the  opinion  that  the  petitioner 
has  a  good  cause,  of  action. 

[Date.]  [Signature.] 

Counselor  at  law. 
FORM  No.  330. 
Agreement  by  counsel  to  serve  without  compensation. 
[Title  of  court  and  proceeding.] 

I,  M.  IST.,  counselor  at  law,  agree  that  if  I  am  assigned  by  this 
cou'rt  to  act  as  attorney  and  counsel  for  A.  B.,  in  prosecuting  the 
cause  of  action  against  Y.  Z.,  set  forth  in  his  accompanying  pe- 
tition, that  I  will  serve  without  compensation  [except  the  statu- 
tory costs.  ]^® 


Muller  V.  Bammann,  supra;  Sumkow  the   facts   from   which  the  court  can 

V.    Sheinker,    84    App.    Div.    463,    82  also  see  that  the  petitioner  has  a  good 

N.  y.   Supp.  995 ;    Wemyss  v.  Allan,  cause  of  action.      Weinstein  v.  Frank, 

88  App.  Div.  475,  85  N.  Y.  Supp.  91.  56  App.  Div.  275,  67  N.  Y.  Supp.  746, 

Contra,  Larsen  v.  Interurban  St.  Ry.  9  Anno.  Cas.  88;  Traver  v.  Jackman, 

Co.,  97  App.  Div.  150,  89  JST.  Y.  Supp.  98  App.  Div.  288,  90  N.  Y.  Supp.  739. 

^49.  79  It  was  held  in  Malkin  v.  Postal 

T6  See  Weinstein  v.  Frank,  56  App.  Typewriter  Co.,  95  App    Div.  205,  88 

Div.  275,  67  N.  Y.  Supp.  746,  9  Anno.  N.  Y.  Supp.  403,  that  since  the  Code 

^^^-  88-                         _  (§  467)    expressly  provided  that  the 

■77  See  p.  171  of  this  volume.  attorney  and  counsel  assigned  shoulU 

_  IS  This  certificate  is  of  itself  insuffi-  have  the  costs,  this  bracketed  clause 

cient;  the  moving  papers  must  show  was  properly  added. 
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FORM  No.  331. 
Order  giving  leave  to  prosecute  as  a  poor  person. 

At  a  Special  Term  [etc.,  see  Form  94.] 
p.  255.] 


In  the  Matter  of  the  Application 

of  A.  B., 

For  Leave  to   Sue   as   a  Poor 

Person. 


On  reading  and  filing  the  annexed  petition  of  A.  B.,  verified 
the  day  of  ,  19     ,   [_and  mention  other  papers,  if 

anyl,  with  the  certificate  of  M.  N.,  his  counsel,  dated  the 
day  of  ,  19     ,  and  the  consent  of  said  M.  JST.  to  serve 

as  attorney  without  compensation,  thereto  attached,  and  the  court 
being  satisfied  of  the  truth  of  the  facts  alleged,  and  that  the 
petitioner  has  a  good  cause  of  action,*"  and  upon  motion  of  M.  N., 
for  the  petitioner :  * 

Oedeeed,  that  the  petitioner  be  admitted  to  prosecute  the  ac- 
tion against  Y.  Z.  described  in  the  said  petition,  as  a  poor  person, 
and  that  said  M.  IST.,  Esq.,  is  hereby  assigned  to  him  as  attor- 
ney and  counsel  for  that  purpose,  who  shall  prosecute  said  action 
without  compensation.*^ 

[Authentication  as  in  Form  No.  108,  p.  265  (ahove).^ 

FORM  No.  332. 
Order  denying  leave  to  prosecute  as  a  poor  person. 

lAs  in  last  Form  to  the  *,  continuing :'] 

And  it  appearing  that  this  motion  has  been  unreasonably  de- 
layed*^ until  after  the  cause  has  been  at  issue  and  noticed  for 
trial  [or,  that  the  cause  has  already  proceeded  to  a  hearing,  upon 

80  Where  the  motion  was  opposed  82  Delay  is  a  ground  for  denying 
by  affidavits  tending  to  show  fhat  pe-  the  petition.  Sweeney  v.  White,  10 
titioner's  cause  of  action  was  not  a  Misc.  29,  30  N.  Y.  Supp.  1051;  Alex- 
meritorious  one,  held,  that  such  affi-  ander  v.  Meyers,  8  Daly,  112;  Ostran- 
davits  would  not  be  considered.  Mc-  der  v.  Harper,  14  How.  Pr.  16.  When 
Namara  v.  Nolan,  13  Misc.  76,  34  the  application  is  not  made  until  the 
N.  Y.  Supp.  178.  cause  has  been  referred  and  noticed 

81  Rutkowsky  v.  Cohen,  74  App.  for  hearing,  it  will  be  denied  as  un- 
Div.  415,  77  N.  Y.  Supp.  546,  11  Anno.  reasonably  delayed.  Florence  v.  Bulk- 
Cas.  255.  ley,  1  Duer,  705. 

37 
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the  defendant's  demurrer  to  the  petitioner's  complaint,  and  that 
the  demurrer  has  been  sustained  by  the  court]  : 

Oedeeed,  that  the  petition  be  and  the  same  is  hereby  denied. 

\_Authentication  as  in  Form  No.  108,  p.  265  {aiove).~\ 

XI.     LEAVE  FOR  ACTION  IN  NATURE  OF  QUO  WAREANT0.83 

FORM  No.  333. 
Petition  by  Attorney-General  for  leave  to  sue  to  annul  a  cliarter.84 

To  the  Supreme  Court  of  the  State  of  New  York. 

The  petition  of  the  Attorney-General  of  the  State  of  ISTew  York 
respectfully  shows : 

I.  That  the  company  is  a  corporation  which,  on  or 
about  the  day  of  ,  19  ,  was  created  by  the  legis- 
lature of  this  State  by  [or,  was  organized  under  ^~\  the  act  en- 
titled ,  ,  and  passed  on  the  day  of  , 
19  [^state  the  purpose  of  incorporation  sufficiently  to  show  that 
it  is  not  a  religious,  a  municipal,  or  other  political  corporation,^ 
or  a  corporation  which  the  State  regents  may  dissolve.^ 

II.  That  it  has  not  organized  and  commenced  the  transaction 
of  its  business  nor  undertaken  the  discharge  of  its  corporate 
duties,  although  more  than  two  years  have  elapsed  since  the  time 
it  became  a  corporation ;  on  the  contrary  [here  set  forth  fads  sub- 
stantiating this  allegation,  and  as  these  facts  must  usually  he 

83  The  court  may,  in  its  discretion,  Co.,  27  Hun,  528;  N.  Y.  Code  Civ. 
order  the  application  to  stand  over  Pro.,  §  1948.  So  also  as  to  vacating 
until  notice  is  given  to  the  corpora-  letters  patent.  Id. 
tion  or  its  officers  that  they  may  be  84  The  dictum  in  People  ex  rel. 
heard.  Code  Civ.  Pro.,  §  1799.  And  Gould  v.  Mutual  Union  Teleg.  Co.,  2 
the  corporation  may  employ  counsel  Civ.  Pro.  Rep.  (McCarty)  295,  that 
to  oppose.  Attorney-General  y.  Atl.  a  petition  is  essential,  is  not  in  ac- 
Mut.  L.  Ins.  Co.,  2  How.  Pr.  (N.  8.)  cordance  viifh  what  I  understand  to 
146;  People  v.  The  Same,  21  Wkly.  be  the  practice.  The  court  certainly 
Dig.  559.  If  there  are  circumstances  have  the  same  power  to  act  on  an  affi- 
in  the  case  which  render  this  notice  davit  as  on  a  petition.  But  if  the 
imnccessary,  they  should  be  alleged  in  application  is  not  to  be  made  in  per- 
the  affidavit;  but  the  fact  that  no  son,  a  petition  is  preferable, 
notice  was  required  by  the  court,  does  85  The  New  York  statute  extends  to 
not  impair  the  validity  of  the  order  corporations  formed  under  the  Gen- 
granting  leave.  People  v.  Boston,  eral  Laws.  N.  Y.  Code  Civ.  Pro., 
Hoosac  T.  &  W.  Ry.  Co.,  27  Hun,  525.  §   1798. 

For  usurpation  of  corporate  or  offi-  86  N.  Y.  Code  Civ.  Pro.,  §  1804,  ex- 

cial  power,  the  Attorney-General  may  cepts  such  corporations.     Compare  as 

sue    without   leave.       People    ex   rel.  to  municipal   corporations  elsewhere. 

Demarest  v.  Fairchild,  67  N.  Y.  334;  State  v.  Tolan,  4  Vroom  (N.  J.),  195; 

People  V.  Boston,  Hoosac  T.  &  W.  Ry.  Rex  v.  Daws,  4  Burr.  2120. 
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stated  on  information  and  belief,  attach  and  refer  to  affidavits  es- 
tablishing their  existence.^'' 

Ill;  That  it  has  thereby  forfeited  its  privileges  and  franchises 
by  failing  to  exercise  its  powers.®® 

IV.  That  your  petitioner  believes  that  the  public  interests  re- 
quire the  bringing  of  an  action  against  said  company  to  vacate 
its  charter  and  forfeit  its  franchises;®''  and  he  has  reason  to  be- 
lieve that  the  foregoing  allegations  can  be  established  by  proof.*" 

WiiEEEFOBE  your  petitioner  asks  leave  to  bring  an  action  in  the 
name  of  the  people  of  the  State®^  for  the  purpose  of  vacating  the 
charter  and  annulling  the  existence  of  the  corporation. 

[Date.^  [Signature.y^ 

[Verification  as  in  Form  No.  193,  p.  326. J 

FORM  No.  334. 
Request  to  Attorney-General  to  sue.93 

To  the  Attorney-General  of  the  State  of  JSIew  York. 

1  ou  are  hereby  requested  to  bring  an  action  against  the  [name 

of  corporation'],  a  corporation  organized  tinder  the  laws  of  the 

State,  and  having  its  principal  place  of  business  in  the  city  of 

,  county  of  ,  to  vacate  the  charter  and  annul 

the  existence  of  said  company. 

The  grounds  upon  which  action  is  requested  to  vacate  the 
charter  and  annul  the  existence  of  said  corporation,  are  in  sub- 
stance: That  [stating  facts  concisely']. 

That  the  undersigned  is  a  stockholder  [or,  creditor]  of  said 
corporation. 

87  The  Attorney-General  should  es-  Attorney-General,  79  Hun,  369,  29 
tablish  a  prima  facie  ease.  Matter  of  N.  Y.  Supp.  449;  Id.,  81  Hun,  541, 
Attorney-General,  50  Hun,  511.  30  N.  Y.  Supp.  1094. 

88  See    section    31    of    the    General  90  gee  cases  in  preceding  note. 
Corporation  Law  (L.  1892,  chap.  687),  91  People  v.  Buflfalo  Stone,  etc.,  Co., 
which    provides    that    such    non-user  131  N.  Y.  140. 

shall  result  in  the  ceasing  of  its  cor-  92  The      Attorney-General      cannot 

porate  powers.  delegate  the  power  to  apply  for  leave. 

Or,   in   place   of   these   paragraphs,  See   Matter   of   Attorney-General,    79 

state  in  a  similar  way  other  facts  con-  Hun,   369,  29  N.   Y.   Supp.   449. 
stituting  grounds  of  dissolution.     See  93  See  N.  Y.  Code  Civ.  Pro.,  §  1786. 

those  enumerated  in  N.  Y.  Code  Civ.  After  neglect  on  the  part  of  the  At- 

Pro.,  §  1798.  torney-GJeneral  to  proceed,  for  sixty 

89  This  statement  should  be  incor-  days,  the  applicant  may  apply  for 
porated  iji  the   petition.      Matter  of  leave  to  commence  such  action. 
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The  undersigned  offers  to  furnish  security  satisfactory  to  the 
Attorney-General  to  indemnify  the  people  of  the  [State  of  New 
York  against  costs  in  any  action  or  actions  brought  upon  this 
application. 

\_Signature  and  address  of  applicant.'] 

[Date.] 

[Verify  and  annex  any  necessary  affidavits  substantiating 
charges.] 

XII.     LEAVE    FOE    ACTIONS    BY    OB*   AGAINST    KECEIVERS,    qOM- 
MITTEES,  OR  OTHER  TRUSTEES. 

FORM  No.  335. 
Petition  by  a  receiver  or  other  trustee  for  leave  to  sue.s* 

[Title  of  court  and  cause,  or  proceeding 
in  which  petitioner  was  appointed.] 

To  the  Supreme  Court  of  the  State  of  ISTew 
York,  [or  other  court  whose  officer  he  is]. 

The  petition  of  A.  B.  respectfully  shows : 

I.  That  on  the  day  of  ,    19     ,  at  , 

by  an  order  then  duly  made  by   [Mr.  Justice  J.  K.,  of]   the 

court,  and  entered  in  ,  upon  the  application 

of  M.  IST.,  in  an  action  \or,  supplementary  proceedings]  between 


94  Where  the  mere  appointment  as 
receiver  does  not  invest  him  with 
power  to  sue,  leave  to  sue  is  essential. 
See  Foster  Vf.  Townshend,  68  N.  Y. 
206;  Morgan  v.  Bucki,  30  Misc.  245, 
61  N.  Y.  Supp.  929;  Garden  v.  Gar- 
den, 34  Misc.  97,  69  N.  Y.  Supp.  481. 

A  receiver  should  always  obtain 
leave  to  sue.  King  v.  Cutts,  24  Wis. 
627;  Battle  «.  Davis,  66  N.  C.  252; 
Screven  v.  Clark,  48  Ga.  41 ;  Miami 
Exp.   Co.  V.  Gario,   13  Ohio  269. 

Under  the  former  practice  one  rea- 
son why  leave  was  required,  was,  that 
at  law  he  must  sue  in  the  name  of 
others,  and  the  court  would  require 
him  to  indemnity  such  nominal  plain- 
tiffs. Green  v.  Winter,  1  Johns.  Ch. 
60.  Under  the  Codes  of  Procedure 
(N.  Y.  Code  Pro.,  §  111;  N.  Y.  Code 
Civ.  Pro.,  §  449;  N.  Y.  L.  1832,  chap. 
293;  and  L.  1845,  chap.  112)  a  re- 
ceiver may  sue  in  his  own  name.  See 
also  L.  1858,  chap.  314.  Another  rea- 
son was  that  the  sanction  of  the  court 


was  desirable  in  some  cases  in  order 
to  shield  him  from  a  personal  liability 
for  costs,  in  ease  his  suit  was  unsuc- 
cessful. This  reason  is  still  operative. 
See  N.  Y.  Code  Pro.,  §  317;  N.  Y.. 
Code  Civ.  Pro.,  §  3271;  Phelps  v.  Colo, 
3  Code  Rep.  157;  Smith  v.  Woodruff, 
6  Abb.  Pr.  65;  Murray  v.  Hendrick- 
son.  Id.  96.  Another  reason  for  the 
rule  is  to  prevent  waste  of  assets  in 
the  receiver's  hands  by  unnecessary 
litigation.  Wetherbee  v.  Wetherbce, 
17  App.  Div.  181,  45  N.  Y.  Supp.  297. 
Therefore  it  is  improper  to  give  gen- 
eral leave  to  sue  in  an  order  appoint- 
ing the  receiver.      Id. 

Leave  to  sue  may  be  granted  nunc 
pro  tunc.  De  La  Fleur  v.  Barney,  45 
Misc.  515,  92  N.  Y.  Supp.  926. 

A  special  application  is  necessary 
to  charge  a  receiver  with  the  costs. 
Marsh  v.  Hussey,  4  Bosw.  614.  Such 
application  must  be  made  on  notice. 
First  Nat.  Bank  v.  Washburn,  20 
App.  Div.  518,  47  N.  Y.  Supp.  117. 


LEAVE   TO    SUE. XII.     EECEIVEES,    COMMITTEES,    ETC.        581 

said  M.  ]Sr.  and  O.  P.,  then  pending  in  said  court,  your  pe- 
titioner was  duly  appointed  receiver  of  [the  property  of  0. 
P.],  and  duly  qualified  as  such  and  filed  the  bond  directed  in 
said  order. 

IT.  \_8tate  briefly  the  cause  or  causes  of  action,  as  they  would 
he  stated  in  a  concise  complaint,  and  such  facts  as  are  stated 
on  information  and  belief  should  be  established  by  affidavits  an- 
nexed and  referred  io.*] 

III.  That  your  petitioner  believes  that  there  is  due  by  reason 
of  the  foregoing  facts  from  said  Y.  Z.  [the  intended  defendant] 
to  the  aforesaid  estate  \_or,  fund  —  or,  corporation  —  or,  lunatic 
—  as  the  case  may  be]  the  sum  of  dollars  \_or  other  re- 
lief]. 

IV.  That  the  petitioner  has  demanded  payment  of  said  Y. 
Z.  [the  intended  defendant],  but  he  refuses  to  pay  the  same  [or, 
if  it  is  a  case  of  special  relief  of  a  nature  to  require  demand, 
has  requested  the  said  Y.  Z.  to  desist  from  such  acts  —  or,  to 
deliver  said  property  —  but  he  refuses  so  to  do] . 

V.  That  your  petitioner,  upon  diligent  inquiry,  is  informed 
and  believes  that  said  Y.  Z.  is  solvent,  and  the  demand  is  collect- 
ible from  him  by  means  of  an  action  \_or,  that  said  mortgage  is 
collectible  in  whole  or  in  part  —  or,  believes  that  the  said  chat- 
tels are  now  in  the  possession  of  said  Y.  Z.,  and  may  be  recovered 
by  an  action  of  replevin  —  or  otherwise  show  that  an  action 
would  be  successful], 

VI.  That  your  petitioner  has  sufficient  property  of  said  es- 
tate [or  other  fund],  consisting  of  ,  in  his  actual  pos- 
session, to  secure  the  said  Y.  Z.  for  any  costs  which  he  may  re- 
cover against  your  petitioner  if  such  proposed  action  be  unsuc- 
cessful.*^ 

[Or,  if  a  receiver  in  supplementary  proceedings]  that  said 
[creditor  in  luhose  behalf  he  was  appointed]  has  presented  to 
your  petitioner  the  within  request  hereto  annexed  that  such  ac- 
tion be  brought.'®. 

On  motion  by  receiver  for  reference      ability  of  success.     Dacie  v.  John,   1 
to  ascertain  wnether  it  would  be  for      McCleland,  575. 

the  benefit  of  the  property  to  empower  95  If  this  cannot  be  alleged,  the  pe- 

him  to  sue  debtors,  held  that  the  affi-  titioner  should  be  prepared  to  give 
davit  should  show  a  reasonable  prob-      security.    N.  Y.  Gen.  Rule  No.  78. 

96  See  last  note. 
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[If  presented  ex  parte]  VII.  That  no  previous  application 
for  such  leave  has  been  made  [except  e^c.]®^ 

Wherefore  your  petitioner  asks  leave  to  bring  an  action  as 
such  receiver  [in  this  or,  the  court]®*  against  said  Y.  Z.,  to 

recover  said  debt  [or  other  relief^. 

[Date.  ]  [Signatures.] 

[Verification  as  in  Form  No.  193,  p.  326  (above).'] 

FORM  No.  336. 
Order  giving  receiver  or  other  trustee  leave  to  sue. 

At  a  Special  Term  [etc.,  see  Form  94]. 
[Title  of  cause.] 

On  reading  and  filing  the  petition  of  A.  B.,  the  [receiver] 
in  this  suit   [or,  matter],  verified  the  day  of  , 

19     ,  asking  for  leave  to  bring  an  action  for  damages  for  breach 
of  contract  set  forth  in   said  petition,   amounting  to 
dollars,  against  Y.  Z.,  of  [and  if  the  action  is  to  ie 

brought  in  the  name  of  a  third  person^^  add,  and  on  proof  of 
service  of  a  copy  of  .said  petition,  and  of  notice  of  motion 
thereon  upon  said  C.  D.,  in  whose  name  the  proposed  action  is 
to  be  bro-ught;  and  the  said  C.  D.  not  appearing  to  oppose  —  or, 
appearing  and  consenting]  ;  and  this  court  being  satisfied  by 
the  facts  set  forth  in  said  petition  that  a  cause  of  action  exists 
against  said  Y.  Z.,  which  should  be  enforced  by  said  receiver, 
on  motion  of  Q.  R.,  of  counsel  for  the  said  receiver  it  is: 

Ordered,  that  the  said  A.  B.,  as  such  receiver,  be  and  he  is 
hereby  authorized  and  directed  to  commence  and  proseciite  an 
action  in  one  of  the  courts  of  record  of  the  State  of  New  York,  and 
in  such  form  as  counsel  may  advise,^  against  the  said  Y.  Z.,  to 
recover  the  said  damages  [and  if  the  action  is  to  be  brought  in 
the  name  of  a  third  person],  and  that  such  action  be  brought 
and  prosecuted  in  the  name  of  the  said  C.  D.  as  plaintiff  [and 
in  such  case,  or  if  in  any  cas^  security  for  costs  is  to  be  re-i 

S'?  See  p.  171  of  this  volume.  parte.     This   Form   is   adapted   from 

88  Unless    restricted    by    the    order  Edw.  on  Rec,  139. 

granting  leave,  the  receiver  may  select  l  The  receiver  cannot,  as  matter  of 

the   court.     Rockwell   v.   Merwin,   45  right,    request    authority    to    employ 

N.  Y.   166.  particular  counsel,  even  on  consent  of 

99  In  such  case  it  is  proper  to  give  the  parties  interested.    See  First  Nat. 

the  proposed  nominal  plaintiff  notice  Bank  v.  Navarro,  43  N.  Y.  St.  Eep. 

of  the  application.    Upon  an  ordinary  813. 

application,   the   leave    is    sought   ex  2  See  Gen.  Rule  No.  78. 
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quired,  add']  upon  the  said  receiver  first  executing  a  bond  to  the 
said  ,  conditioned  for  the  payment  of  any  costs  which 

may  be  recovered  against  said  receiver,  said  bond,  with  suffi- 
cient security,  properly  executed  and  acknowledged,  and  ap- 
proved by  a  justice  of  this  court,  to  be  filed  with  the  clerk  of  this 
court,  before  such  action  is  commenced. 

FORM  No.  337. 
Petition  of  committee  of  incompetent  for  leave  to  sue.s 

To  the  court  of 

The  petition  of  A.  B.  shows : 

I.  That  on  the  day  of  ,  19     ,  at  ,  in  a 

proceeding  duly  instituted  in  this  court  [in  and  for  the  county 
of  ],  and  by  an  inquisition  then  taken  and  returned, 

one  M.  N.  was  found  and  adjudged  to  be  an  incompetent  per- 
son by  reason  of  his  being  a  lunatic  [or,  an  idiot  —  or,  a  per- 
son of  unsound  mind  — or,  to  be  incapable  of  conducting  his  own 
affairs  in  consequence  of  habitual  drunkenness]  ;  and  thereupon 
your  petitioner  was,  by  an  order  of  said  court  duly  made  on 
the  day  of  ,  19     ,  appointed  the  committee  of  said 

Y.  Z.,  and  has  duly  qualified,  and  is  now  acting  as  such  commit- 
tee. 

[II  to  VII  as  in  Form  No.  335  (ahove).] 

Whekefoee  your  petitioner  asks  leave  to  bring  an  action  as 
such  committee  [continue  as  in  Form  No.  335]. 

3  Before  the  enactment  of  any  stat-  relating  to  real  estate,  therefore,  had 

utory  provisions  giving  to  a  commit-  to  be  brought  in  the  name  of  the  luna- 

tee   of   an   incompetent   authority   to  tic.      See    Burnet   v.    Bookstaver,    10 

'  sue,  both  legal  and  equitable  actions  Hun,  481. 

on  behalf  of   lunatics   were   required  Under  present  authority  (Code  Civ. 

to  be  brought   in   the  names   of  the  Pro.,    §    2340)     the    committee    of    a 

lunatics,   by   the   committees;    except  lunatic    may    maintain    in    his    own 

that  in  eqxiity  an  action  to  set  aside  name,   adding  his  official  title,  "  any 

a  deed   or   other   act   of   the   lunatic  action  or  special  proceeding  which  the 

because    of    his    insanity    might    be  person   with   respect  to  wnom   he   is 

brought  in  the  name  of  the  committee.  appointed  might  have  been  maintained 

Gorham  v.  Gorham,  3  Barb.  Ch.  25;  if    the    appointment    had    not    been 

Petrie  v.  Shoemaker,  24  Wend.  85.  made."     The  authority  now  conferred 

By  L.  1845,  chap.   112    (re-enacted,  under  this  section  embraces  an  action 

L.  1874,  chap.  446,  tit.  2,  §  5),  it  was  relating  to  real  estate.      Koepke,  as 

provided  that  committees  might  main-  Committee,  etc.,  v.   Bradley,   3   App. 

tain  in  their  own  name,  actions  upon  Div.  391,  38  N.  Y.  Supp.  707,  aff'd  on 

any   debt,    claim,    or    demand    trans-  opinion  below,   151   N.   Y.   622    (par- 

ferred  to  them,  or  to  the  possession  or  tition ) . 

control  of  which,  as  such  committee,  The  committee  may  not  be  allowed 

they  were  entitled.      As  to  all  other  to  sue  as  a  poor  person.     Beehtle  v. 

causes  of  action  the  lunatic  continued  Manhattan  Ey.  Co.,  31  Abb.  N.  C.  483. 
to  be  a  necessary  party.     All  actions 


584 


ABBOTT  S    PEACTICE    AND    FOEMS. 


FORM  No.  338. 
Petition  for  leave  to  sue  a  receiver,  or  other  trustee.* 

lAs  in  Form  No.  335  ^9  the  *,  substituting  receiver's  name  for 
"  your  petitioner."] 

III.  That  said  receiver  now  has  the  possession  of  said  prop- 
erty] or,  claims  some  interest  in  said  mortgaged  premises  —  or 
otherwise  show  the  necessity  of  joining  him  as  a  party']. 

IV.  That  the  petitioner  has  demanded  of  him  that  he  de- 
liver the  said  property  \^or  other  redress,  where  a  demand  is 
proper],  but  he  refuses  to  do  so. 


4  A  receiver  is  not  to  be  sued  with- 
out leave.  Foster  '  v.  Townsend,  2 
Abb.  N.  C.  29,  41 ;  Meara  v.  Holbrook, 
20  Ohio  St.  137;  Spinning  v.  Oliio 
Life  Ins.,  etc.,  uo.,  2  Disney,  336  j 
De  Groot  v.  Jay,  30  Barb.  483;  Pot- 
ter V.  Bunnell,  20  Ohio  St.  150;  State 
ex  rel.  Coleman  v.  Cason,  11  S.  C. 
392;  Watts  V.  Everett,  47  Iowa,  269; 
Angel  V.  Smith,  9  Ves.  Jr.  335.  Other- 
wise in  U.  S.  Ct.  receiver.  Act  of 
1887,  p.  763    (ielow). 

When  a  receiver  is  personally  lia- 
ble for  a  claim,  leave  to  sue  is  un- 
necessary, but  where  there  is  a  ques- 
tion as  to  his  personal  liability,  it  is 
sometimes  advisable  to  obtain  leave  to 
sue  and  thus  avoid  any  question  of 
contempt.  People  v.  Univ.  Life  Ins. 
Co.,  30  Hun,  142. 

For  eases  showing  what  constitutes 
a  personal  liability  against  the  re- 
ceiver, see  Rogers  v.  Wendell,  54  Hun, 
540,  7  N.  Y.  Supp.  781 ;  Met.  Life  Ins. 
Co.  V.  Sanborn,  34  Misc.  531,  69  N.  Y. 
Supp.  1009;  Sager  Mfg.  Co.  v.  Smith, 
45  App.  Div.  358,  60  N.  Y.  Supp.  849, 
(with  note,  7  Anno.  Cas.  58),  aff'd, 
167  N.  Y.  600. 

As  the  rule  requiring  leave  to  sue  a 
receiver  is  not  statutory,  and  is  in 
no  sense  fundamental  to  the  cause  of 
action  itself,  the  court  will  not  dis- 
miss the  complaint  when  the  action 
has  been  brought  without  leave;  but 
it  is  an  irregularity,  and  a  contempt 
of  court  as  well.  McParland  v.  Bain, 
26  Hun,  38,  45;  Taylor  v.  Baldwin, 
14  Abb.  Pr.  166;  Hirschfeld  v.  Kal- 
iseher,  81  Hun,  606,  30  N.  Y.  Supp. 


1027;  LeFevre  v.  Matthews,  39  App. 
Div.  232,  57  N.  Y.  Supp.  128.  The 
court  may  in  such  a  case  stay  the  pro- 
ceedings, or  punish  plaintiff  for  the 
contempt,  or  both.  Eead  v.  Brayton,, 
72  Hun,  635,25  N.  Y.  Supp.  186,  rev'd 
on  another  point,  143  N.  Y.  342; 
Hirschfeld  v.  Kalischer,  supra. 

In  a  proper  case,  the  court  may 
grant  leave  to  sue  nunc  pro  tunc,  and 
thus  obviate  the  objection.  Hirsch- 
feld V.  Kalischer,  supra;  Dunham  v. 
Fitch,  48  App.  Div.  321,  62  N.  Y. 
Supp.  905.  Or,  the  objection  may  be 
deemed  waived.  LeFevre  v.  Matthews, 
supra.  If  the  action  goes  to  judg- 
ment without  the  objection  being 
raised,  it  will  not  be  considered.  Mc- 
Parland t.  Bain,  26  Hun,  38,  45; 
Hackley  v.  Draper,  4  Sup.  Ct.  (T.  &  C.> 
614,  aff'd,  60  N.  Y.  88.  It  is  doubtful 
whether  the  mere  general  appearance 
of  the  receiver  in  the  action  by  attor- 
ney constitutes  a  waiver  of  the  objec- 
tion. Compare,  on  this  point,  Hubbell 
V.  Dana,  9  How.  Pr.  424,  25  Am.  L. 
Reg.   (N.  S.)   289,  300. 

A  resident  of  New  York  may  bring 
an  action  in  the  Supreme  Court 
against  foreign  receivers,  where  the 
cause  of  action  arose  within  this 
State.  LeFevre  v.  Matthews,  39  App. 
Div.  232,  57  N.  Y.  Supp.  128. 

Leave  to  sue  a  receiver  will  not 
ordinarily  be  granted  upon  claims 
arising  against  him  in  his  administra- 
tion of  the  estate,  since  these  claims 
may  be  properly  adjusted  upon  his 
accounting.  See  People  v.  Remington, 
45  Hun,  349.     If  the  receiver  admits 
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V.  That  your  petitioner  has  fully  and  fairly  stated  the  case 
to  Q.  K.,  his  counsel,  who  resides  at  ,  in  the      '  , 

and  that  he  has  a  good,  siibstantial  and  meritorious  cause  of  ac- 
tion thereupon  against  said  receiver  [or,  a  good,  substantial  and 
meritorious  cause  of  action  thereupon,  and  that  said  receiver  is 
a  necessary  or  proper  party  defendant  to  his  action  thereupon], 
as  he  is  advised  by  his  said  counsel  after  such  statement,  and 
verily  believes. 

Wheeefoee  your  petitioner  asks  that  the  said  receiver  may 
be  ordered  to  pay  the  amount  so  due,  with  the  costs  of  this  ap- 
plication, or  that  the  petitioner  have  leave  to  bring  an  action  [in 
this  court]  ^  against  him  to  recover  the  same  [or,  if  he  is  to  he 
joined  incidentally  to  relief  sought  against  others,  asks  that  he 
may  have  leave  to  join  said  receiver  as  defendant  in  an  action 
to  be  brought  by  him  against  W.  X.,  upon  the  foregoing  claim]  ; 
and  for  such  other  and  further  relief  as  may  be  just. 

[Date.]  [Signature.] 

[Verification  as  in  Form  No.  193,  p.  326.] 

FORM  No.  339. 
Notice  of  presentation  of  petition  for  leave  to  su6.6 

[Title  of  court  and  cause.] 

Please  take  notice,  that  upon  the  annexed  petition  of  A.  B., 
verified  on  the  day  of  ?  19     >  application  will  be 

made  to  this  court,  at  a  special  term  thereof,  to  be  held  at  the 
City  Hall  [or.  County  Court  House],  in  the  [town]  of 
on  the  day  of  ,  19     ,  at  the  opening  of  the  court 

[or,  at  o'clock  in  the  noon],  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  granting  the  petitioner  leave 
to  sue  Y.  Z.,  as  receiver  of  the  Company  on  the  cause 

the  claim,  the  application  for  leave  to  other  tribunal  be  necessary.     Matter 

sue  upon  it  will  be   denied,  as  will  of  Piatt,  41  N.  Y.  Super.  Ct.  513. 

also  the  alternative  demand  that  he  6  This  is,  in  effect,  a  motion  in  the 

be  required  to  pay  it,  in  the  absence  action  in  which  the  receiver  was  ap- 

of  proof  that  receiver  has  sufficient  pointed  and  should  be  made,  if  to  the 

assets  to   satisfy  all   claims   in   full.  Supreme    Court,   within   tlie   judicial 

Matter  of  Maohwirth,   15  App.   Div.  district  in  which  the  receiver  was  ap- 

65,  44  N.  y.  Supp.  80.  pointed,  or  in  a  county  adjoining  the 

6  The  court  may,  and  usually  will,  county   in   which   he   was   appointed, 

require  the  action  to  be  brought  in  Matter  of  Commercial  Bank,  35  App. 

the  same  court,  unless  resort  to  an-  Div.  224,  54  N.  Y.  Supp.  722. 
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of  action  stated  in  said  petition,  or  for  such  other  or  further 
relief  as  may  be  just. 
[Date.] 

[Signature  and  office  address  of], 

Attorney  for  [petitioner]. 
[Address:]   To  Y.  Z.^ 

Receiver  of  Company. 

T  Service  on  the  parties  to  the  ac-       required.      Potter  v.  Bunnell,  20  Ohio 
tion  in  which  he  was  appointed  is  not      St.  150. 


GUAEDIAN  AD  LITEM  FOE  INFANT   PLAINTIFF. 
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AETICLE  VIII. 


I.  Guardian  ad  litem  fob  plaintiff. 

1.  Power  of  the  court. 

2.  Poor  infant. 

3.  The  practice. 

4.  Collection  of  costs. 

5.  Remedy  for  omission. 

6.  Subsequent     maturity     of     infant 

party. 

II.  Guabdian  ad  litem  fob  infant 
plaintiff  of  fourteen  ob  over. 

Forms. 

(340)  Petition  of  infant  of  fourteen 

or  over  for  appointment  of 
guardian  ad  litem  for  him- 
self. 

(341)  Consent  of  proposed  guardian. 

( 342 )  Affidavit  of  proposed  guardian 

ad  litem  to  his  competency. 


( 343 )   Order  appointing  guardian  ad 
litem  for  infant  plaintiff. 


III. 


GUABDIAN   AD   LITEM   FOB  INFANT 
PLAINTIFF    UNDEB    FOURTEEN. 


Forms. 
(344) 


(345) 


Petition  by  general  guardian, 
or  relative,  or  friend,  for 
appointment  of  guardian  ad 
litem. 

Notice  to  guardian  or  cus- 
todian, where  the  applica- 
tion is  by  relative  or  friend. 


IV.  Guardian  ad  litem  in  partition. 
Forms. 

(346)  Petition  of  infant  desiring  to 

bring  partition. 

(347)  Bond  of  guardian  acZ  Hiem  for 

infant  plaintiff  in  partition. 


1.     GUARDIAN  AD  LITEM  FOR  PLAINTIFP.8 

1.  Power  of  the  court.']  — In  the  absence  of  statute,  any  person, 
as  next  friend  of  an  infant,  might  institute  a  suit  in  its  behalf, 
subject  of  course  to  the  power  of  the  court  to  refuse  to  entertain  it 
if  not  apparently  for  the  infant's  advantage.®  The  chief  object  of 
thus  requiring  the  appearance  of  an  adult  was  to  have  some  one 
responsible  for  costs.  This  power  to  recognize  a  next  friend  or 
appoint  a  guardian  ad  litem,  is  inherent  in  the  court. ^" 

The  Codes  of  Procedure  require  a  guardian  ad  litem  to  be  ap- 


8  A  guardian  ad  litem  cannot  settle  the  action  in  which  he  has  been  ap- 
pointed, without  the  court's  authority.  He  cannot  collect  or  enforce  the 
judgment  obtained  until  he  has  given  the  security  required  by  Code  Civ.  Pro., 
§  475,  and  an  execution  issued  by  his  attorney  will  be  set  aside  if  security 
has  not  been  given.  Willeman  v.  Met.  St.  Ry.  Co.,  80  App.  Div.  53,  80  N.  Y. 
Supp.  233. 

There  is  no  authority  for  the  appointment  of  a  guardian  ad  litem  for  an 
incompetent  adult  plaintiff.  Rankert  v.  Rankert,  105  App.  Div.  37,  93  N.  Y. 
Supp.  399.  If  the  infant  plaintiff  is  insane  a  committee  should  be  appointed 
to  sue  on  his  behalf.  Callahan  ».  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  99  App.  Div. 
56,  90  N.  Y.  Supp.  657. 

9  Where  a  cause  of  action  exists  directly  in  favor  of  an  infant,  the  action 
should  be  brought  by  a  guardian  ad  litem.  Schlieder  v.  Dexter,  114  App. 
Div.  417.  As  to  when  actions  may  be  by  the  infant  through  a  guardian  ad 
litem,  and  when  by  his  general  guardian,  see  Perkins  v.  Stemmel,  114  N.  Y. 
359;  Carr  v.  Huff,  57  Hun,  18,  10  N.  Y.  Supp.  361;  Segelken  v.  Meyer,  94 
N.  Y.  473;  Coakley  v.  Mahar,  36  Hun,  157;  Rule  87  of  U.  S.  Ct.  Eq.  Pr.; 
N.  Y.  Code  Civ.  Pro.,  §  468. 

10  Brick's  Estate,  15  Abb.  Pr.  12. 
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pointed  in  all  cases,"  and  as  the  proceeding  is  thus  now  statutory, 
at  least  in  case  of  actions,  the  terms  of  the  statute  should  be  care- 
d'uUy  followed.-'^  While  the  chief  object  is  to  secure  intelligent 
attention  to  the  infant's  interest,  the  guardian  ad  litem  must  be 
responsible,  i.  e.,  of  sufficient  ability  to  answer  to  the  infant  for 
his  negligence  or  misconduct. ^^  The  guardian  ad  litem  of  an  in- 
fant defendant  incurs  no  liability  for  costs  of  the  action,  except 
in  case  of  misconduct.^*  The  appointment  of  the  guardian  ad 
litem  is  not  a  condition  of  jurisdiction ;  and  if  the  neglect  to  pro- 
cure appointment  for  an  infant  plaintiff  is  not  objected  to,  a  judg- 
ment in  his  favor  will  not  be  void,  but  the  irregularity  will  be  dis- 
regarded or  the  defect  amended.^^  Such  a  judgment  against  an 
infant  defendant  is  not  void,  though  it  is  voidable.^® 

2.  Poor  infant.'] — If  the  infant  and  his  friends  are  poor  and 
irresponsible,  and  the  court  has  granted  leave  to  sue  in  forma 
pauperis,  the  guardian,  though  relieved  of  the  possibility  of  being 
held  to  pay  costs,  must,  nevertheless,  show  himself  of  sufficient 
ability  to  answer  to  the  infant  whom  he  represents,  for  his  mis- 
conduct or  negligence. -"^  If  the  infant  show  that  he  has  no  relative 
or  friend  of  sufficient  financial  ability  to  act,  it  presents  a  case 
where  the  judge  should  designate  some  attorney. ^^ 

11  "  Before  a  summons  is  issued  in  the  name  of  an  infant  plaintiff,  a  compe- 
tent and  responsible  person  must  be  appointed  to  appear  as  his  guardian  for 
the  purpose  of  the  action."  N.  Y.  Code  Civ.  Pro.,  §  469.  Yet  an  action 
brought  by  a  general  guardian,  shown  by  the  title  of  the  action  and  by  the 
complaint  to  be  solely  in  behalf  of  the  infant,  and  where  the  recovery  is  for 
his  benefit,  is,  in  the  absence  of  fraud  or  collusion,  binding  on  the  infant. 
Carr  v.  Huff,  57  Hun,  18,  10  N.  Y.  Supp.  361.  Even  his  general  guardian 
cannot  institute  a  suit  in  the  infant's  name  without  appointment  as  guardian 
ad  litem.     Hoyt  v.  Hilton,  2  Edw.  202. 

12  See,  for  instance,  Spencer  v.  Eobbins,i5  N.  E.  Eep.  726,  731. 

13  Gen.  Rule  No.  49.  The  plaintiff's  guardian  ad  litem  is  responsible  for 
costs  (Code,  §  469),  and  the  defendant  has  an  interest  in  his  selection  to  the 
extent  at  least  of  requiring  that  his  disclosed  responsibility  at  least  equal  his 
possible  liability.     Strong  v.  Jenkins,  15  N.  Y.  Supp.  120,  21  Civ.  Pro.  Kep.  9. 

14  N.  Y.  Code  Civ.  Pro.,  §  477. 

isSpooner  v.  Del.,  L.  &  W.  R.  R.  Co.,  115  N.  Y.  22;  Eima  v.  Rossie  Iron 
Works,  120  N.  Y.  433.  If  he  becomes  of  age  before  trial  the  irregularity  is 
cured.  Sims  v.  N.  Y.  College  of  Dentistry,  35  Hun,  344,  aff'd,  108  N.  Y.  661. 
So  an  apparent  irregularity  in  the  papers  on  the  application  may  be  amended 
so  as  to  cure  an  objection.  See  Baumeister  v.  Demuth,  84  App.  Piv.  394,  82 
N.  Y.  Supp.  831;  aff'd,  178  N.  Y.  630. 

leMcMurray  v.  McMurray,  66  N.  Y.  175;.  Crouter  V.  Crouter,  133  N.  Y. 
55;  Fox  V.  Fee,  24  App.  Div.  314,  49  N.  Y.  Supp.  292.  See  Chap.  XIV,  art.  X, 
Vacating  and  Opening  Judgment. 

17  N.  Y.  Gen.  Rule  No.  49. 
'  18  It  is  the  attorney's   duty  to  so  act  when  appointed.     N.  Y.  Gen-  Rule 
No.  50. 
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3.  The  practice.] — Application  to  appoint  a  guardian  ad  litem 
for  an  infant  plaintiff  must  be  made  before  commencing  the 
action.^*  This  application  must  be  made  by  the  infant  if  he  is  of 
the  age  of  fourteen  or  upwards ;  if  not,  then  ^by  his  general  or 
testamentary  guardian,  or  by  some  relative  or  friend.^" 

Application  is  by  petition.  It  may  be  without  notice,  except 
to  the  guardian  or  other  custodian  of  the  infant  if  a  third  person 
applies.^^ 

The  papers  presented  upon  the  application  must  show  that  the- 
proposed  appointee  has  the  qualifications,  and  is  free  from  the 
disabilities  under  the  court  rules.^^ 

Application,  whether  by  the  plaintiff  or  a  defendant,  tO  appoint 
a  guardian  ad  litem  for  an  infant  defendant,  is  made  after  service 
of  summons,  and  on  notice.  An  appointment  made  at  the  sugges- 
tion of  the  adverse  party  will  be  set  aside  and  proceedings 
vacated.^* 

4.  Collection  of  costs.'] — If  the  infant's  case  is  unsuccessful, 
the  judgment  is  against  him,  including  costs  if  awarded;^*  and 
such  costs,  if  he  is  an  infant  plaintiff  may  be  collected  of  the 
guardian  by  execution  or  otherwise,  as  though  he  were  plaintiff.^" 

19  N.  Y.  Code  Civ.  Pro.,  §  469.  Appointment  after  the  date  of  the  summons 
and  of  the  verification  of  the  complaint  is  irregular.  Hill  v.  Thacter,  3  How. 
Pr.  407. 

20  N.  Y.  Code  Civ.  Pro.,  §  470. 

Under  N.  Y.  Code  Civ.  Pro.,  §  472,  apply  to  the  court  in  which  the  action 
is  to  be  brought,  or  a  judge  thereof;  or,  if  in  the  Supreme  Court,  one  may 
apply  to  the  county  judge  of  the  county  where  the  action  is  triable,  except 
in  partition,  where  Id.,  §  1535,  requires  the  application  to  be  made  to  the  court. 

21  Jd.,  i  470. 

22  The  proposed  guardian  should  be  shown  fully  competent  to  understand 
and  protect  the  infant's  rights,  to  have  no  interest  adverse  to  the  infant,  to 
have  no  business  connection  with  attorney  or  counsel  of  the  adverse  party, 
and  to  be  of  sufficient  financial  ability  to  respond  to  the  infant  in  damages 
for  any  negligence  or  misconduct.  He  must  not  be  nominated  by  adverse 
party.  See  N.  Y.  Gen.  Rules  No.  49.  A  purchaser  at  foreclosure  will  not 
be  relieved  from  completing  on  showing  that  a  guardian  ad  litem  had  been 
appointed  in  violation  of  this  rule  where  the  order  on  its  face  shows  com- 
pliance with  the  rule;  the  appointment  may,  however,  be  directly  attacked,  or 
the  order  reviewed  on  an  appeal  from  it.  Parish  v.  Parish,  175  N.  Y.  181, 
rev'g  77  App.  Div.  267  (appointee  connected  in  business  with  attorney  for 
adverse  party)  ;  Matter  of  Cutting,  38  App.  Div.  252,  56  N.  Y.  Supp.  948 
(nominated  by  adverse  party)  ;  Heoker  v.  Sexton,  43  Hun,  593  (adversary, 
though  in  a  representative  capacity  merely ) . 

23  See  Matter  of  Cutting,  38  App.  Div.  247,  252,  56  N.  Y.  Supp.  948. 
2*  Sehoen  v.  Schlessinger,  7  Abb.  N.  C.  399. 

25  N.  Y.  Code  Civ.  Pro.,  §  3249;  Miller  v.  Woodhead,  52  Hun,  127,  17 
Civ.'  Pro.  102,  5  N.  Y.  Supp.  88;  Pierce  v.  Lee,  36  Misc.  865,  74  N.  Y.  Supp.  927. 
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5.  Remedy  for  .omission.li — Where  an  infant  sues  without  the 
appointment  of  a  guardian  ad  litem,  the  remedy  is  to  move  before 
answering,  that  the  proceedings  be  set  aside,  or  to  set  up  the  plain- 
tiff's infancy  in  the  answer  in  abatement.  A  plea  to  the  merits 
alone,  is  a  waiver  of  the  objection.^^ 

6.  Suhsequent  maturity  of  infant  party.]- —  If  the  infant  party, 
for  whom  the  guardian  ad  litem  is  acting,  becomes  of  age  pending 
the  action,  there  should  be  a  suggestion  on  the  record  made,  and 
the  action  proceed  in  the  name  of  the  former  infant.^^ 

FORM  No.  340. 

Petition  of  infant  of  fourteen  or  over  for  appointment  of  guardian  ad  litem 

for  himself. 


In  the  Matter  of  the  Application 
of  A.  B.,  an  Infant,  for  the 
Appointment  of  a  Guardian, 
ad  litem. 

To  the  Court.2^ 

The  petition  of  A.  B.,  an  infant,  respectfully  shows: 

I.  That  your  petitioner  is  an  infant  and  was  of  the  age  of 
years  on  the  day  of  last;  that  your  petitioner 

is  [the  only  minor  child  of  C.  B.  and  D.  B.,  who  are  both 
deceased],    and   resides   with  at  ,    and   that  he 

has  no  general  or  testamentary  guardian  appointed  pursuant  to 
law  [^or  otherwise  show  what  guardianship,  whether  in  this  or 
another  State^^  the  petitioner  has], 

II.  Instate  the  object  of  action  hriefy,  for  instance,  as 
follows:]  That  said  0.  B.  died  on  the  day  of  , 
19  ,  seized  in  fee  simple  of  certain  premises  [describing 
them  briefly],  which  were  leased  by  the  said  C.  B.  at  the  time 

26  Fellows  V.  Niver,  18  Wend.  563;  Parks  v.  Parks,  19  Abb.  Pr.  161;  Strong 
r.  Jenkins,  15  N.  Y.  Supp.  120,  21  Civ.  Pro.  9. 

27  See  Suggestion  on  Recokd,  p.  446 ;  Breese  v.  Met.  Life  Ins.  Co.,  37  App. 
Div.   152,  55  N.  Y.  Supp.  775. 


28  If  in  partition,  or  in  any  ease,      the  propriety  of  the  action  may  be 
if  it  be  such  that  a  reference  as  to       desired,  address  to  the  court. 

29  Freund  v.  Washburn,  17  Hun,  543. 
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of  his  death,  to  one  T.  Z.  That  said  C.  B.,  by  his  last  will, 
devised  said  premises  to  your  petitioner  and  his  brother  E.  B., 
in  equal  undivided  moieties.  That  said  Y.  Z.  is  now  indebted 
to  your  petitioner  and  the  said  E.  B.  in  the  sum  of  one  hundred 
dollars,^  rent  of  said  premises  accrued  since  the  death  of  C.  B. 
aforesaid.  That  your  petitioner  is  desirous  of  commencing  with 
said  E.  B.  an  action  in  this  court  against  Y.  Z.  for  the  recovery 
of  said  rent,  and  your  petitioner  is,  as  he  is  advised,  a  necessary 
party  plaintiff  to  such  action. 

[For  other  Forms,  see  allegations  in  affidavits  in  Chapter  VIT.] 

III.  That  M.  ]Sr.  is  the  [uncle]  of  your  petitioner,  and  resides 
at  _  ,  in  the  county  of  ,  in  this  State ;  that  said 
M.  N".  is  willing  to  act  as  the  guardian  ad  litem  for  your  peti- 
tioner, as  appears  by  the  annexed  consent,  and  is  a  competent  and 
responsible  person  to  become  the  guardian  of  your  petitioner 
in  such  action,  as  more  fully  appears  by  his  affidavit  hereto 
annexed. 

IV.  That  no  previous  application  for  the  appointment  of  a 
p;uardian  ad  litem  for  your  petitioner  has  been  made  herein 
[except,  efc.].^" 

Wherefore  your  petitioner  asks  that  M.  N.,  or  some 
other  competent  and  responsible  person,  be  appointed  guardian 
ad  litem  of  your  petitioner  to  bring  such  action  for  your 
petitioner. 

[Date.]  [Signature.} 

[Verification  as  in  Form  No.  193,  p.  326. J 

FORM  No.  341. 
Consent  of  proposed  guardian.si 

I  hereby  consent  to  become  the  guardian  of  A.  B.,  to  bring 
the  action  referred  to  in  his  annexed  petition. 

[Date.]  [Signature.'] 

[AcTcnowledgment  as  in  Form  No.  1,  p.  3.] 

30  N.  Y.  Gen.  Eule  No.  25.  See  ular.  Cole  v.  McGarvey,  6  N.  Y.  Civ. 
p.  171  of  this  volume.  Pro.  305. 

31  Required,  by  N.  Y.  Code  Civ.  Pro.,  An  omission  to  acknowledge  such 
§  472.  Failure  to  have  consent  ac-  consent  may  be  cured.  See  Tobin  r. 
knowledged  makes  appointment  irreg-  Carey,  34  Hun,  431. 
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FORM  No.  342. 
AflBdavit  of  proposed  guardian  ad  litem  to  his  competency .32 

[Title  as  in  previous  Form.] 
\_Venue.] 

M.  W.,  being  duly  sworn,  says,  that  he  resides  at  'No.  , 

street,  in  the  city  of  ,  and  State  of  JSTew  York. 

That  he  is  an  attorney  and  counselor  of  this  courif  \_or,  is  general 
guardian  —  or,  father  —  or  otherwise  show  relationship  or  con- 
r,ection  —  of ■  the  infant — above  named],  and  is  fully  competent 
to  understand  and  protect  the  rights  of  the  said  infant,  and 
has  no  interest  adverse  to  that  of  said  infant,  and  is  not  connected 
in  business  vyith  the  attorneys  or  counsel  of  the  adverse  parties, 
or  of  any  of  them.  That  he  is  of  sufBcient  financial  ability  to 
answer  to  the  said  infant  for  any  damage  which  may  be  sustained 
by  his  negligence  or  misconduct  in  the  prosecution  of  the  suit, 
and  is  worth  the  sum  of  at  least  hundred  dollars  over 

and  above  all  his  debts  and  liabilities,  and  besides  property 
exempt  by  law  from  levy  and  sale  under  execution. 

[Jurat.']  [Signature.] 

FORM  No.  343. 
Order  appointing  guardian  ad  litem  for  infant  plaintiff.33 

[Name  of]  Court,   [or  if  in  partition]  At  a  Special  Term  [eic. 

See  Form  94,  p.  255].** 


In  the  Matter  of  the  Application  of 
A.  B.,  an  infant,  for  the  Appoint- 
ment of  a  Guardian  ad  litem. 


On  reading  and  filing  the  annexed  petition  of  A.  B.,  verified 

the             day  of                  ,  19  ,  for  the  appointment  of  M.  N. 
or  some  other  competent  and  responsible  person  as  his  guardian 

32  N.  Y.  Gen.  Eule  No.  49.  and  is  brought  in  the  Supreme  Court, 

33 As   to  effect   of  omission  to   ap-  a  county  judge  may  maKe  the  order; 

point  in  partition,  see  noto  39,  p.  595.  such   order    should    have    no   caption 

As  to  other  cases,   see   paragraph  5,  and  contain  no  direction  to  enter.    See 

supra,  p.  590,  and  cases  cited ;  Corker  Albrecht  v.  Canfield,  92  Hun,  240,  36 

V.  Jones,  110  V.  S.  317;   Drischler  v.  N.  Y.  Supp.  940. 

Van  Den  Henden,  49  N.  Y.  Super.  Ct.  In  partition,  the  order  must  be  a 

508;  Sims  V.  College  of  Dentistry,  35  court  order.      N.  Y.  Code  Civ.  Pro., 

Hun,  344,  aff'd,  108  N.  Y.  661.  §  1535. 
3*  If  the  action  is  not  for  partition 
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ad  litem,  the  consent  of  said  M.  N.,  duly  acknowledged,  and  the 
affidavit  of  said  M.  N.,  verified  the  day  of  ?  19     j 

from  which  it  satisfactorily  appears  that  said  M.  N".  is  a  com- 
petent and  responsible  person,  that  he  has  no  interest  adverse  to 
that  of  said  infant,  and  is  not  connected  in  business  with  the  at- 
torney or  counsel  for  any  person  or  party  having  an  adverse  in- 
terest, and  is  of  sufficient  financial  ability  to  answer  to  said  infant 
for  any  damage  sustained  by  his  negligence  or  misconduct  in  the 
prosecution  of  the  action  referred  to  in  said  annexed  petition,^^* 
[and,  if  notice  to  general  or  testamentary  guardian  ivas  requisite,, 
■add, —  and  proof  of  service  of  due  notice  of  this  motion  on  •, 

the  general  guardian  of  said  A.  B., —  or,  and  after  hearing  S.  T.,- 
<;ounsel  for  ,  the  general  guardian  of  said  A.  B.],  and  on, 

motion  of  Q.  E.,  counsel  for  the  petitioner: 

Oedeeed,   that   said  M.    N.  be   and  he  hereby   is    appointed  ■ 
guardian  ad  litem  of  A.  B.,  infant  above-named,  and  authorized 
to  prosecute  for  him,  as  such  guardian,  the  action  mentioned  in. 
the  annexed  petition  [if  in  partition,  add:  on  his  giving  bond,  ac-, 
cording  to  law,*®  in  the  penal  sum  of  dollars,  or  may  state, 

terms  of  Bond.     See  Form  No.  347  (below)  for  the  Bond'].        • 

[Date  and  signature, —  or  direction  to  enter,  as  in  Form  No! 
108,  p.  265   {above).'] 

m.     GUARDIAN  AD  LITEM  FOR  INFANT  PLAINTIFF  UNDER  FOUR- 
TEEN. 

FORM  No.  344. 

Petition  by  general  guardian,  or  relative,  or  friend,  for  appointment  of  guard- 
ian ad  litem. 

To  the  court  [or,  one  of  the  justices  of  the  court 

—  or,  county  judge  of  the  county  of  ]. 

The  petition  of  G.  H.  respectfully  shows : 

I.  That  your  petitioner  is  the  testamentary  guardian  of  A. 
B.,  an  infant  under  fourteen  years  of  age,  duly  appointed  by  the 
will  of  0.  B.,  his  father  [or,  is  the  general  guardian,  of  A.  B.,  an 

38  The    recital    of    these    matters,  If  more  than  one  surety  is  required, 

showing  regularity  upon  the  face  of  state  number. 

the  order,  may  be  of  value  in  protect-  If   the   order   in   partition   fails  to 

Tug  the  order  against  collateral  attack.  provide  for  the  giving  of  the  bond,  it 

See  Parish  ■!?.  Parish,  175  N.  Y.  181.  has    been    held    a    fatal    defect    (sed 

S6N.   Y.    Code    Civ.    Pro.,    §    1536.  quosre).    Walter  «.  De  Graaf,  19  Abb. 


N.  C.  406,  11  N.  Y.  St.  Rep.  274. 


38 
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infant  under  the  age  of  fourteen  years,  duly  appointed  such  on 
the  day  of  ,  19     ,  by  Hon.  M.  IST.,  surrogate  of  the 

county  of  —  or,  is  the  father  —  or  other  relative^''  —  of 

A.  B.,  an  infant  under  the  age  of  fourteen  years]. 

II.  That  said  A.  B.  was  years  old  on  the  day  of 

last,  and  resides  at  ,  with  [and  state  par- 

entage if  not  already  stated']. 

III.  \_8tate  concisely  the  cause  of  action.  Such  allegations  as 
are  on  information,  disclose  source}  and  your  petitioner  is  desir- 
ous, for  the  benefit  of  said  infant,  that  an  action  be  brought  on  his 

•  lor,  her]  behalf  to  recover  on  the  foregoing  facts   [or,  to  fore- 
close said  mortgage  —  or  other  relief}. 

[If  the  petitioner  seeks  appointment  of  himself,  add,  that  your 
petitioner  is  willing  to  become  the  guardian  ad  litem  of  said  A.  B., 
and  annexes  hereto  his  consent  duly  acknowledged;  that  your 
petitioner,  addifig  allegations  as  to  responsibility  like  those  of 
Form  No.  342  (above).} 

IV.  That  no  previous  application  for  the  appointment  of  a 
guardian  ad  litem  herein  has  been  made  [except,  etc.}. 

Wheeefoee  your  petitioner  asks  that  he  [or.  that  F.  G.,  who 
resides  at  ,  in  this  State,  whose  consent  is  hereunto  annexed, 

and  who  is  a  competent  and  responsible  person  as  appears  by  his 
afiidavit  also  annexed]  may  be  appointed  gu.ardian  ad  litem  of 
said  A.  B.,  to  prosecute  said  action  for  him. 

{Bate.}  [Signature.} 

[Verification  as  in  Form  No.  193,  p.  326.  If  the  proposed 
guardian  is  another  than  the  petitioner,  add  his  consent,  duly 
acJcnoivledged,  as  in  Form  No.  341,  and  his  affidavit  of  com- 
petency, as  in  Form  No.  342.] 

37  If  not  by  guardian,  state  facts  as  to  whether  there  is  any  guardianship. 
See  Form  No.  340  {al}ove). 
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FORM  No.  345. 

Notice  to  guaidian,  Oi-  custodian,  where  the  application  is  by  relative  or 

friend.38 


In  the  Matter  of  the  Appointment  of 
a  Gviardian  ad  litem  for  N.  B.,  an 
Infant. 


Please  take  notice,  that  on  the  annexed  petition  [consent  and 
affidavit],  an  application  will  he  made  to  this  court  at  a  Special 
Term  thereof,  to  be  held  \_or,  to  Mr.  Justice  J.  K.,  one  of  the  jus- 
tices of  the  court]  at  ,  on  the  day  of  , 
19  ,  at  o'clock  in  the  noon,  for  an  order  appointing  F.  G., 
or  some  other  competent  and  responsible  person,  guardian  ad  litem 
of  A.  B.,  infant  above-named,  for  the  purposes  of  the  action  re- 
ferred to  in  said  petition. 

[Date.']  [Signature.] 

[Address:]  To 

IV.     GUARDIAN  AD  LITEM  IN  PARTITION. 

FORM  No.  346. 

Petition  of  infant  over  fourteen  desiring  to  bring  pattition.39 

To  the  court.^ 

The  petition  of  A.  B.,  an  infant,  respectfully  shovs^s  to  this 
court : 

I.  That  he  was  of  the  age  of  [fourteen]  years  on  the  day 
of                 last. 

II.  That  your  petitioner  is  about  to  commence  an  action  in  this 
court  against  Y.  Z.  and  others,  for  partition  of  lands,  of  which  he 
and  said  parties  are  joint-tenants  [orj  tenants  in  common]  ;  that 
such  action  is  to  he  brought  pursuant  to  leave  granted  by  the  sur- 

38  Under  N.  Y.  Code  Civ.  Pro.,  the  name  of  an  infant,  whether  as 
§  470,  if  the  application  is  made  by  sole  or  coplaintiff,  without  leave  of 
relative  or  friend,  serve  on  the  gen-  court  (N.  Y.  Code  Civ.  Pro.,  §  1534; 
eral  or  testamentary  guardian  of  the  for  Forms,  see  pp.  568-571,  supra), 
infant,  or  if  he  has  none,  then  on  the  and  a  purchaser  in  an  action  brought 
person  with  whom  he  resides.  without  leave  will   not  be  compelled 

39  Of  course  if  the  infant  is  under  to  take  title.     Struppman  v.  Muller,  " 
fourteen,  application  must  be  made  on  10  Abb.  N.  C.  142,  52  How.  Pr.  211. 
his  behalf.  40  This  application  must  be  to  the 

Partition  cannot  be  maintained  in      court.     N.  Y.  Code  Civ.  Pro.,  §  1535. 
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rogate  of  this  county,  by  an  order  duly  made  at  ,  on  the 

day  of  ,  19     ,  a  certified  copy  of  which  order  is 

hereto  annexed.   [Continue  as  in  Forms  340  and  344.] 

Wheeefoee  your  petitioner  asks  that  said  M.  N".,  ,  be 

appointed  his  guardian  ad  litem,  for  the  purposes  of  such  action. 

[Date.']  [Signature.] 

[Annex  consent  and  affidavit  of  proposed  guardian.] 

[Verification,  and  consent  of  guardian,  and  affidavit  of  com- 
petency, as  in  Forms  Nos.  193,  341  and  342. 

FORM  No.  347. 
Bond  of  guardian  ad  litem  for  infant  plaintiff  in  partition.*! 

Enow  all  men  by  these  presents,  that  we,  M.  N.,*^  residing  at 
in  the  of  ,  and  county  of  ,  and  E.  F. 

and  G.  H.,  respectively  residing  at  ISTo.         street  and  'No. 
street  in  the  same  place,  are  jointly  and  severally  held  and  firmly 
bound  unto  the  People  of  the  State  of  Xew  York,*^  in  the  penal 
sum  of  dollars,  for  which  sum  well  and  truly  to  be  paid,  we 

bind  ourselves,  our  heirs,  executors,  administrators,  anS  assigns, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  the  day  of  ,  19     . 

Whereas,  by  an  order  duly  made  by  the  court  on  the 

day  of  ,  19     ,  said  M.  N".  was  appointed  guardian 

ad  litem  of  A.  B.,  infant,  of  ,  to  conduct,  on  the  part  of 

said  infant,  an  action  to  be  instituted  on  his  behalf  [together 
with  ,  co-plaintiffs],  for  a  division  and  partition,  or  sale, 

of  the  real  estate  mentioned  in  the  petition  upon  which  said  order 
was  made;  and  said  guardian  ad  litem  being  required  by  said 
order  to  give  the  security  hereby  given: 

ITow,  THEKEFORE,  the  coudition  of  this  obligation  is  such  that 
if  the  said  M.  X.  shall  faithfully  discharge  the  trust  committed  to 
liim  as  such  guardian,  and  render  a  just  and  true  account  of  his 
guardianship  in  all  coiirts  and  places  when  thereunto  required, 

41  For  the  rules  applicable  to  Bonds,  43  Unuer  N.  Y.  Code  Civ.  Pro., 
see  pp.  25-33  of  this  volume.                      §    1536,   the   bond   of   a   guardian  ad 

42  Ihe  guardian  ad  litem  must  join,      litem   in  partition  must   run  to  the 
•  under  ISI.  Y.  Code  Civ.  Pro.,  §   1536;       people. 

but  one  surety  is  enough  in  partition, 
unless  the  court  requires  more. 
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then  this  obligation  is  to  be  void,  otherwise  to  remain  in  full 
force. 

Sealed  and  delivered  \_8ignatures  and  seals.] 

in  presence  of 
{^Signature  of  witness']. 

[Acknowledgment  and  affidavits  of  sufficiency  of  sureties,  as 
in  Forms  Nos.  1,  252.] 
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CHAPTER   III. 

JUDGMENT  WITHOUT  PROCESS  OR  PLEADING. 

[In  addition  to  the  modes  treated,  should  be  noted  Arbitration,  which,  ii 
conducted  under  the  statute  (N.  Y.  Code  Civ.  Pro.,  §  2365,  etc.),  may  result 
in  a.  judgment,  but  cannot,  however,  determine  a  claim  to  an  estate  in  real 
property  in  fee,  or  for  life.]** 

Art.       I.  Confession  of  Judgment. 

II.  Submission  of  Conteovebst  on  Agreed  Statement  of  Facts. 
III.  Refebence  of  Claim  against  Decedent. 


1. 

Power  of  the  court. 

(348) 

2. 

Practice  under  the  New  York  stat- 
ute. 

(349) 

3. 

—  object  of  the  statement  of  facts. 

(350) 

4. 

Amending. 

5. 
6. 

Verification. 
Vacating  judgment. 

(351) 
(352) 

AETICLE   I. 

Confession  of  Judgment. 

FOEMS. 

Confession  of  judgment. — 
Form  for  New  York. 

Verification  of  confession  of 
judgment. 

Statement  of  costs  and  dis- 
bursements on  confessing 
judgment. 

Affidavit  to  disbursements. 

Judgment  on  confession. 

1.  Power  of  the  courtJ] — In  the  absence  of  statute,  tlie  court 
has  inherent  power  to  vender  judgment  upon  confes.sion  .nnd 
neither  process,  pleading  or  appearance  by  defendant  is  a  pre- 
requisite. The  statutory  regulations  have  no  relation  to  the  court's 
jurisdiction,  or  the  authority  of  its  clerk  to  enter  judgment.  A 
neglect  to  obey  statutory  requirements  will  not  make  the  judgment 
void  between  the  parties,  but  only  voidable  at  the  instance  of  other 
judgment  creditors.*' 

A  debtor  may  confess  judgment  to  be  entered  in  a  State  other 
than  that  in  which  he  is  at  the  time  of  executing  the  confession.*" 

44  The  statutory  requirements  must  be  observed  in  order  to  confer  jurisdic- 
tion. Elec.  Steel  Elev.  Co.  v.  Kam  Malting  Co.,  112  App.  Div.  686,  98  N.  Y. 
Supp.  604. 

45  Teel  V.  Yost,  128  N.  Y.  387. 

46  But  the  confession  cannot  be  used  as  such  in  both.  Manufacturers,  etc., 
Bank  v.  Cowden,  3  Hill,  461;  and  see  Same  v.  St.  John,  5  id.  497;  and  Same 
V.  Boyd,  3  Den.  257. 
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A  judg'ment  thus  entered  by  confession  in  one  State,  will  sus- 
tain an  action  in  another  State,  unless  the  proceeding  appears  to 
have  been  unsupported  by  the  law  of  the  place  where  the  judg- 
ment was  rendered ;  *^  such  judgment  is  also  open  to  a  defense  of 
fraud.''^ 

2.  Practice  under  the  New  York  statute.'} — The  ISTew  York 
statute**  allows  a  debt,  whether  due  or  not  yet  due,^"  and  whether 
absolute  or  contingent,  or  a  contingent  liability  such  as  that  of  a 
surety  or  indorser,^^  or  a  debt  already  discharged  in  bankruptcy,^^ 
to  be  secured  by  confession  by  the  debtor.  If  the  debt  is  joint, 
one  or  more  may  confess  judgment  as  against  themselves ;  but  the 
confession  will  bind  only  those  who  join,  and  will  not  bar  an  action 
against  all.^^ 

A  tort  is  not  the  proper  subject  of  confession  of  judgment  under 
the  New  York  statute."*  For  such  a  cause  of  action  a  summons 
should  be  issued,  and  an  offer  of  judgment  made  and  accepted. 

The  confession  is  made  by  a  statement  of  the  facts,  and  consent 
that  judgment  be  entered,  which  must  be  verified  by  oath,  and  may 
be  filed  at  any  time  within  three  years,  whereupon  the  clerk  enters 
judgment,  which  has  the  same  effect  as  a  judgment  in  an  action. 

3.  —  object  of  the  statement  of  fads.] —  The  object  of  the  state- 
ment of  the  facts  is  not  to  estop  the  debtor,  although  it  has  this 
effect,®"  but  to  inform  rival  creditors  of  the  basis  of  plaintiff's 
claim,  that  they  may  have  information  on  which  to  examine  into 
its  good  faith."® 

4TTeel  V.  Yost,  128  N.  Y.  387;  Richards  v.  Barlow  (Mass.,  1886),  1  New 
Eng.  Rep.  577;  Ritter  v.  Hoffman  (Kans.,  1886),  10  Pae.  Rep.  576.  The 
burden  is  upon  the  one  claiming  under  the  judgment  to  establish  that  it  was 
duly  entered  under  the  laws  of  such  state.     Frebilcox  v.  McAlpine,  46  Hun,  469. 

48Frebileox  v.  McAlpine,  62  Hun,  317,  42  St.  Rep.  238. 

49  N.  Y.  Code  Civ.  Pro.,  §§  1273-1278. 

60  As  to  securing  future  advances,  see  Truscott  v.  King,  6  N.  Y.  147; 
Ackerman  v.  Hunsicker,  85  N.  Y.  43,  39  Am.  Rep.  621;  Jaffray  v.  Saussman, 
52  Hun,  561,  5  N.  Y.  Supp.  629;  St.  John,  etc.,  Co.  v.  Smith,  82  App.  Div.  348, 
82  N.  Y.  Supp.  1025. 

51  Cook  V.  Whipple,  55  N.  Y.  150,  14  Am.  Rep.  202. 

52  Dewey  v.  Moyer.  72  N.  Y.  70. 

53  See  Harbeck  r.  Pupin,  123  N.  Y.  115. 
5*Burkham  v.  Van  Saun,  14  Abb.  Pr.   (N.  S.)   163. 

55  Field  V.  Bland,  8  Abb.  N.  C.  221,  81  N.  Y.  239;  s.  P.,  Gear  v.  Parish, 
5  How.   (U.  S.)   168. 

66 Wood  V.  Mitchell.  117  N.  Y.  441;  Teel  v.  Yost,  128  N.  Y.  387;  Weil  v. 
Hill,  71  Hun,  133,  24  N.  Y.  Supp.  521. 
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4.  Amending.] —  If  it  be  impracticable  to  state  the  requisite  de- 
tails at  the  moment,  it  may  be  better  to  enter  the  judgment  upon 
the  best  statement  that  can  be  made,  and  rely  upon  amending  sub- 
sequently nunc  pro  tunc,  which  the  court  have  power  to  allow,  even 
as  against  rival  creditors,^^  but  not  as  against  purchasers  in  good 
faith  and  for  value.*^*  A  confession  fraudulently  or  inadvertently 
made  for  an  excessive  sum  cannot  be  reduced,  but  is  wholly  void.^" 

5.  Verification.] —  The  statute  requires  the  oath  of  the  defend- 
ant to  the  truth  of  the  statement.^"  It  better  be  taken  before  a 
notary  or  commissioner  who  is  not  the  attorney  for  either  party.^ 

6.  Vacating  judgment,  j — An  action  will  lie,^^  though  the  more 
usual  procedure  is  by  motion.®^  The  judgment  may  be  vacated 
for  insufficiency  of  statement,®*  usury,®^  excess  of  judgment  over 
real  debt,"''  fraud,®^  etc. 

The  vacatur  may  be  ordered  upon  the  application  of  a  junior 

B7  The  court  have  power,  either  on  motion  or  on  an  action  brought  for  the 
purpose,  to  amend  the  statement  of  facts  as  well  as  other  parts  of  the  confes- 
sion of  judgment,  and  may  do  so  after  sale  for  the  purpose  of  sustaining  the 
sale.  Union  Bank  v.  Bush,  36  'N.  Y.  631 ;  Bradley  v.  Glass,  20  App.  Div.  200, 
46  N.  Y.  Supp.  790. 

They  may  do  so  in  order  to  preserve  a,  priority  of  lien  over  subsequent 
incumbrances,  or  may  impose,  as  a  condition  of  allowing  the  amendment,  that 
the  lien  of  the  judgment  shall  be  subordinate  to  outstanding  incumbrances. 
The  facts  and  circumstances  of  each  case,  as  they  arise,  should  be  considered 
in  determining  the  terms  and  conditions  upon  which  the  amendment  may  De 
allowed.  Symson  v.  Silheimer,  40  Hun,  116,  105  N.  Y.  660;  Bradley  v.  Glass, 
supra;  Blackmer  v.  Greene,  20  App.  Div.  532,  47  N.  Y.  Supp.  113,  aflF'd,  154 
N.  Y.  749. 

58  Lea  V.  Yates,  40  Geo.  56. 

59  Simons  v.  Goldbach,  56  Hun,  204,  aff'd,  123  N.  Y.  637;  111.  Watch  C). 
V.  Payne,  39  App.  Div.  521,  57  N.  Y.  Supp.  308. 

GO  But  this  is  not  jurisdictional,  and  does  not  render  the  confession  void, 
though  voidable  at  the  instance  of  certain  creditors.  Teel  v.  Yost,  128 
N.  Y.  403. 

61  See  Affidavits,  p.  12,  of  this  volume. 

62  Dunham  v.  Waterman,  17  N.  Y.  9,  15. 

63  Utter  V.  McLean,  53  Hun,  568,  6  N.  Y.  Supp.  281,  17  Civ.  Pro.  Kep.  150. 

64  Wood  V.  Mitchell,  117  N.  Y.  439.  This  objection  may  not  be  urged  by 
the  defendant.     Miller  v.  Earle,  24  N.  Y.  110;  Harrison  v.  Gibbon?,  71  id.  58. 

65  Lansing  v.  McKillup,  1  Cow.  35. 

66  111.  Watch  Co.  V.  Payne,  39  App.  Div.  521,  57  N.  Y.  Supp.  308;  Simons 
V.  Goldbach,  56  Hun,  204,  9  N.  Y.  Supp.  350. 

67  Metcalf  V.  Moses,  35  App.  Div.  596,  55  N.  Y.  Supp.  179 ;  Utter  v.  McLean, 
53  Hun,  568,  6  N.  Y.  Supp.  281.  The  defendant's  fraud  alone  will  not  vitiate. 
Golle  V.  Tode,  148  N.  Y.  270. 
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judgment  creditor,®*  receiver  of  judgment  debtor,®^  or  hona  fide 
purchaser.'^''  The  expiration  of  one  year  from  entry  of  the  judg- 
ment does  not  defeat  motion." 

FORM  No.  348. 
Confession  of  judgment. —  Form  for  New  York. 

\Name  of]   Court. 


[^Names 

of 

all 

the], 

plaintiffs, 

against 

[Names 

of 

all 

the], 

defendants. 

I,  Y.  Z.,  defendant  herein,  of  ,  do  hereby  confess  judg- 

ment in  this  court  in  favor  of  A.  B.  [and  C.  C],  above-named, 
plaintiff,   for  dollars,    and   hereby  authorize  the   entry  of 

judgment  therefor,  in  his  [or^their]  favor  and  against  me  [or^us]. 

This  confession  of  judgment  is  for  a  debt  or  liability  now  justly 
due  \or,  a  debt  justly  to  become  due]  to  the  said  plaintiff  from 
me  \oT,  from  me  jointly  with  W.  X., —  or,  if  a  contingent  liahility, 
say, —  is  to  secure  the  plaintiff  against  a  liability  on  my  behalf], 
arising  upon  the  following  facts,  viz. :  [here  state  facts,  for  in- 
stance, thus:]''^ 

68  Chappell  V.  Chappell,  12  N.  Y.  215.  An  attaching  creditor  may  restrain 
enforcement  of  judgment  pending  the  securing  of  his  own  judgment,  as  an 
incident  of  his  action  in  equity  to  have  the  confessed  judgment  declared  void. 
People  em  rel.  Cauffman  v.  Van  Buren,  136  N.  Y.  252.  A  fraudulent  grantee 
cannot  question  the  sufficiency  of  the  statement.  St.  John,  etc.,  Co.  v.  Smith, 
82  App.  Div.  348,  82  N.  Y.  Supp.  1025,  aff'd,  178  N.  Y.  629. 

69  Seligman  v.  Franco-Am.  Trading  Co.,  17  Civ.  Pro.  Rep.  342,  5  N.  Y. 
Supp.  681. 

70  Kendall  v.  Hodgins,  14  N.  Y.  Super.  Ct.  659,  7  Abb.  Pr.  309. 
n  Winnebrener  v.  Edgerton,  30  Barb.  185,  8  Abb.  Pr.  419. 


72  It  would  be  impracticable  to  even  154  N.  Y.  749;  Bradley  v.  Glass,  20 

comment  upon  the  forms  under  con-  App.  Div.  200,   46  N.   Y.   Supp.   790. 

sideration  in  the  following  eases,  but  Account  stated:    Critten  v.  Vrenden- 

the  practitioner  is  referred  to  them  as  bcrgh,    151    N.    Y.    536.      Promissory 

useful  to  consult  in  framing  his  state-  notes :    Mather   v.   Mather,    38    App. 

ment    of    facts    under    similar    situa-  Div.  32,  55  N.  Y.  Supp.  973;   Roths- 

tions.  Money  loaned:  Fuller  r.  Straus,  child  v.  Link,  29  App.  Div.  580,  51 

44  App.  Div.  348,  60  N.Y.  Supp.  7,  17;  N.   Y.    Supp.   253;    First  Nat.   Bank 

Mather  v.  Mather,  38  App.  Div.  32,  v.  Carleton,  43  App.  Div.  6,  59  N.  Y. 

55  N.  Y.  Supp.  973 ;  Miller  v.  Kosch,  Supp.  635 ;  Flour  City  Bank  v.  Doty, 

74  Hun,  50,  26  N.  Y.  Supp.  18;  Wood  41  Hun,  76,   11   Civ.  Pro.  Rep.   141; 

V.  Mitchell,    117   N.   Y.   439.     Goods  Wild   v.   Porter,    22    App.    Div.    179, 

sold:    Blaekmer   v.   Greene,   20   App.  aff'd,  173  N.  Y.  619.     Contingent  lia- 

Div.  532,  47  N.  Y.  Supn.  113,  aff'd,  bility:    King   v.    Munger,    28    N.    Y. 
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[Money  lent.']    On  or  about  the  daj^  of  19     , 

plaintiff  lent  to  defendant  the  sum  of  dollars  [if  a  corpora- 

iion,  add,  borrowed  by  it  to  be  used  in  —  stating  object  within  its 
business  or  special  powers],  in  cash,  which  said  sum,  less 
dollars  which  is  the  only  part  thereof  which  has  been  repaid  to 
plaintiff,    [with  dollars    interest   thereon   from    said  date, 

amounting  in  the  whole  to  dollars]  is  now  justly  due  from 

defendant  to  plaintiff J^ 

[ or  thus:]  Plaintiff  lent  to  defendant,  on  the  day 

of  ,  19     ,  dollars  to  aid  in  purchasing  a  lot  in 

[designating  location],  no  part  of  which  has  been  repaid,  and 
which  is  now  justly  due  and  owing  with  interest.'^* 

[ or  thus:]  Plaintiff  lent  defendant  at  various  times,  be- 
tween the  day   of  ,    19     ,  and   the  day  of 

,19     ,  sums  of  money  amounting  together  to 
dollars/^ 

[ the  same  where  note  has  been  given.]  The  defendant  has, 

from  time  to  time,  borrowed  of  the  plaintiff  the  following  sums  of 
money  [stating  them,  luith  dates  as  nearly  as  practicable]  that  no 
portion  of  said  sums  has  been  paid,  and  there  is  now  justly  due 
plaintiff  from  the  defendant  the  sum  of  [fifteen  hundred]  dollars, 
the  amount  of  cash  so  borrowed,  for  which  plaintiff  holds  the  note 
of  the  defendant,  of  which  the  following  is  a  copy  [setting  forth 
copy]  upon  which  the  sum  of  dollars  of  interest  has  accrued 

to  this  date.''® 

[For   loan   of   credit    by   assuming    payment.]    The   plaintiff 
assumed  the  payment  of  the  sum  of  dollars,  at  the  Bank  of 

,  on  the  day  of  ,  19     ,  by  which  a  note  of 

dollars,  made  by  me,  payable  to  the  order  of  M.  IST.,  at  the 
said  Bank,  dated  the  day  of  ,  19     ,  and  in- 

dorsed by  the  said  M.  IST.  and  one  O.  P.,  was  paid  and  taken  up.'^ 

Supp.    587.      Variances    held    imma-  of    the    various    loans,    and    separate 

terial :    Robinson  v.  Hawley,  45  App.  the  principal  from  the  added  interest, 

Div.  287,  61  N.  Y.  Supp.  138;  Fuller  if  any.     To  say  that  the  amount  con- 

V.  Straus,  44  App.  Div.  348,  60  N.  Y.  fessed  is  "  a  balance  due  of  various 

Supp.  717;  First  Nat.  Bank  v.  Carle-  suras  of  money  loaned     *     *     *     and 

ton,  43  App.  Div.  6,  59  N.  Y.  Supp.  includes   interest "    is   wholly   insuffi- 

635.  cient.     Wood  v.  Mitchell,   117  N.  Y. 

ra  This  form  is  sustained  by  John-  439. 

ston  V.  McAusland,  9  Abb.  Pr.  214.  TC  Sustained   by    Ely    v.    Cook,    28 

T4This  form  is  supported  by  Frost  N.  Y.  365,  2  Abb.  Ct.  App.  Dec.  14; 

V.  Koon,  30  N.  Y.  428.  Mather  v.  Mather,  38  App.  Div.  32,  55 

T5  This  form  is  supported  by  Frost  N.  Y.  Supp.  973. 

V.  Koon,  30  N.  Y.  428;  but  it  is  de-  T7  Sustained    by    Lanning    V.    Car- 

sirable  to  state  the  amounts  and  dates  penter,  20  N.  Y.  447. 
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[ a  shorter  form.]  The  plaintiff  has  assumed  for  the  de- 
fendant the  payment  of  the  sum  of  dollars,  due  from  de- 
fendant to  M.  N.,  for  which  the  defendant  has  given  to  the  plain- 
tiff a  note  made  by  said  defendant  for  dollars,   payable 
days  from  the             day  of                 ,  19     /* 

^\For  goods  sold.]  The  plaintiff,  at  various  times  between  the 
day  of  ,    19     ,    and  the  day   of  , 

19  ,  sold  and  delivered  to  me  large  quantities  of  [here  indicate 
nature  of  goods,  as,  meat,  or,  cloths,  trimmings,  and  other  fur- 
nishing goods'^']  of  the  aggregate  value  of  dollars ;  that  upon 
such  sales  I  have  paid  only  the  sum  of  dollars  and  there  is 
now  justly  due  to  him  on  account  thereof,  a  balance  amounting  to 

dollars,  with  interest  thereon  from  the  day  of 

19     .«» 

[On  an  account.]  The  plaintiff  lent  moneys  [or,  sold  and  de- 
livered, designating  articles]  to  me,  at  various  times  within  the 
last  years,  as  per  the  schedule  annexed,*^  upon  which  there 

have  been  made  by  me  the  payments  indicated  in  said  schedule, 
and  there  is  now  due  [  dollars,  with  dollars  interest 

thereon  from  the  day  of  19     ,  amounting  together 

to]  the  said  sum  of  dollars. 


TS  Sustained  in  Ely  v.  Cook,  28 
■N.  Y.  365,  2  Abb.  Ct.  App.  Dee.  14. 

"9  While  a  general  statement  that 
it  was  "  goods,  wares^  and  merchan- 
dise "  seems  to  have  been  held  enough 
in  Gandall  v.  Finn,  2  Abb.  Ct.  App. 
Dec.  232,  the  decision  is  of  doubtful 
authority  in  view  of  later  rulings. 
See  Bradley  v.  Glass,  20  App.  Div. 
200,  46  N.  Y.  Supp.  790. 

80  This  form  is  sustained  in  Neus- 
baum  V.  Keim,  24  N.  Y.  325;  Eead 
V.  French,  28  N.  Y.  285;  Schoolcraft 
V.  Thompson,  9  How.  Pr.  61;  Lyon  v. 
Sherman,  14  Abb.  Pr.  393;  and  Mc- 
Kee  V.  Tyson,  10  Abb.  Pr.  392.  But 
it  would  be  insufficient,  if  it  did  not 
show  within  what  period  the  goods 
were  furnished.  Mcliee  v.  Tyson 
(above).  It  is  well  settled  that  a 
mere  general  statement  of  indebted- 
ness for  goods  sold  is  not  sufficient, 
even  though  it  were  sufficient  to  sus- 
tain a  judgment  in  an  action.  See 
Bradley  v.  Glass,  20  App.  Div.  200, 
46  N.  Y.  Supp.  790;  Blackmer  v. 
Greene,  20  App.  Div.  532,  47  N.  Y. 
Supp.    113,    aff'd,    154    N.    Y.    749; 


Moody  V.  Townsend,  3  Abb.  Pr.  375. 
Upon  the  other  hand,  it  is  not  essen- 
tial to  furnish  all  the  minuteness  of 
detail  which  would  be  requisite  in  a 
bill  of  particulars.  Schoolcraft  v. 
Thompson,  9  How.  Pr.  61 ;  Davis  v. 
Morris,  21  Barb.  152;  Hoppock  r. 
Donaldson,  12  How.  Pr.  141 ;  Gandall 
V.  Finn,  2  Abb.  Ct.  App.  Dee.  232. 

Merely  saying  goods  "  furnished  " 
or  "  delivered  "  was  held  in  Purdv  v. 
Upton,  10  How.  Pr.  494,  to  be"  in- 
sufficient, because  the  creditors  have 
a  right  to  know  whether  defendant 
took  the  property  upon  a  contract  ot 
sale,  and  became  liable  by  reason  of 
that  fact,  or  whether  he  took  it  upon 
some  other  contract  and  became  liable 
upon  some  other  fact. 

It  is. not  necessary  to  state  that  the 
price  was  not  paid,  or  that  it  is  justly 
due  or  to  become  due.  Lanning  v. 
Carpenter,  20  N.  Y.  447. 

81  Set  forth  the  items  and  dates, 
and  the  amounts  if  loans,  or  values 
if  merchandise.  Sustained  by  Cle- 
ments v.  Gerow,  1  Abb.  Ct.  App.  Dec. 
370,  where  it  was  held  that  omission 
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[Account  stated:]   That  between  ,  19     ,  and  , 

19  ,  the  plaintiff  loaned  and  advanced  to  me  divers  and  sundry 
sums  of  money  which  I  agreed  to  repay  them  with  interest,  and 
also  did  and  performed  work,  labor,  and  services  for  me  in  selling 
merchandise  for  me  upon  commission  and  guaranteeing  the  ac- 
counts of  the  same;  on  ,  19  ,  I  had  an  adjustment  of 
accounts  with  said  plaintiff  concerning  all  the  said  matters,  where- 
by it  was  found  that  I  was  justly  indebted  to  him  in  the  sum  of 
dollars,  which  sum  he  thereupon  demanded  from  me,  and 
which  amount  I  agreed  to  pay  to  him ;  no  part,  however,  of  said 
sum  has  been  paid,  and  there  is  still  due  and  owing  to  him  from 
me  the  full  and  true  sum  of  dollars,  with  interest  from  said 
,  19     .»2 

[For  purchase  money  of  lands.]  On  the  day  of  , 

19     ,  at  ,  the  plaintiff  sold  and  conveyed  to  me  a  piece  of 

land  in  the  town  of  ,  county  of  ,  State  of  , 

known    as   follows:    [very  brief   description]    for   which    I   then 
promised  to  pay  him  said  dollars,  no  part  of  which  has  been 

paid  and  the  whole  thereof  is  justly  due  and  owing. 

[On  a  promissory  note.]  On  a  promissory  note  given  by  me  to 
said  plaintiff  [or,  to  M.  JS!".,  and  transferred  to  and  now  owned  by 
said  plaintiff]  dated  on  the  day  of  ,  19     ,  payable 

on  ,  19     ,  for  dollars,  that  amount  of  money  hav- 

ing been  lent  me  by  said  ,  and  upon  which  said  note  there 

is  this  day  due  the  sWoa.  of  dollars.** 

[ — -  —  a  fuller  form.]    On  the  day  of  ,  19     ,  at 

,  I  made  and  delivered  to  the  plaintiff  my  promissory 
note  [or,  my  acceptance  of  a  bill  of  exchange],  of  which  the  fol- 
lowing is  a  copy :  [give  copy,  and  state  the  indebtedness  for  which 
note  was  given,  e.  g.,  thus]  The  consideration  of  said  note  [or, 
acceptance]  was  a  loan  of  dollars  made  by  the  plaintiff  to 

me,  on  the  day  of  ,  19     ,  at  ,  which  sum 

I  then  and  there  promised  to  repay,  with  interest,  within 

to  annex  the  schedule  was  not  fatal.  and  if  for  a  specific  purpose,  state  it, 

Doubtful    validity,    under    later    de-  for  instance,  thus :    For  money  loaned 

cisions  if  schedule  omitted.    See  Wood  me    by    said    plaintiff    to    commence 

V.  Mitchell,  117  N.  Y.  439.  business  as  a  merchant   [or,  for  the 

82  Sustained  in  Critten  v.  Vreden-  money  paid  by  said  plaintiff  for  me 
bergh,  151  N.  Y.  536.  on  the  real  estate  I  now  own  at          , 

83  Adapted  from  Anderson  v.  in  the  town  of  1 ,  with  dol- 
Shutts,  114  App.  Div.  308;  Lanning  lars  interest.  Awe  thereon  at  the  date 
V.  Carpenter,  20  N.  Y.  447,  and  Pre-  of  this  judgment,  amounting  in  whole 
ligh  V.  Brink,  22  N.  Y.  418.  If  practi-  to  the  sum  of  dollars.  Acker 
cable,  state  when  lent,  and  the  sum;  v.  Acker,  1  Abb.  Ct.  App.  Dee.  1. 
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months  thereafter  [or,  on  demand] ,  and  to  secure  the  payment  of 
which  sum  said  note  [or,  acceptance]  was  given.®* 

[The  same,  defendant  the  payee.]  That  said  note  was  duly  dis- 
counted by  the  plaintiff,  and  the  proceeds  thereof  paid  to  and  re- 
tained by  me ;  that  said  note  was  not  paid  at  its  due  date,  and  was 
duly  protested  by  said  plaintiff  and  I  was  given  due  notice  thereof ; 
that  said  note  remains  wholly  unpaid  and  there  is  due  from  me 
to  plaintiff  thereon  the  sum  of  dollars.*^ 

[The  same;  plaintiff  a  transferee  of  note.]  That  prior  to  , 

19  ,  I  was  indebted  to  M.  N.  for  money  loaned  to  me  by  him, 
and  for  interest  accrued  thereon ;  that  on  said  date  the  amount  due 
was  adjusted  and  fixed  between  us  at  the  sum  of  dollars, 

for  which  I  gave  my  note  to  said  M.  'K.,  bearing  date  on  said  day, 
and  payable  to  the  order  of  said  M.  IST.  months  after  date, 

with  interest.  A  copy  of  said  note  is  as  follows:  [copy].  That 
prior  to  the  date  of  this  confession  of  judgment  said  note  has  been, 
for  value  received,  transferred  by  said  M.  IST.  to  the  above-named 
plaintiff,  who  is  the  owner  and  holder  thereof.  That  no  part  of 
said  note,  or  the  sum  due  thereon,  or  accrued  interest,  has  been 
paid  by  me,  and  the  whole  amount  thereof,  to-wit,  dollars 

principal,  and  accrued  interest  is  due  and  owing  by  me.*® 

[On  a  hond.]  On  or  about  the  day  of  ,  19     ,  I 

gave  to  the  plaintiff  my  bond,  dated  on  tliat  day,  in  the  sum  of 
dollars,  to  secure  the  said  sum  of  dollars  which  was 

the  balance  of  purchase-money  for  certain  mill  property,  in 
county,  town  of  ,  conveyed  by  him  to  me.®^ 

[For  services  of  an  attorney.]   On  or  about  the  day  of 

,19  ,  the  plaintiff,  being  an  attorney-at-law,  was  re- 
tained by  me  to  sue  [or,  to  defend  a  suit  brought  by]  one  M.  N., 
and  between  the  day  of  ,  19     ,  and  the  day 

of  ,  19     ,  plaintiff  rendered  professional  services  to  me 

in  said  action^   [indicating,  if  convenient,  luhat  judgment  was 

84  A   confession  of  judgment  on  a  Carleton,  43  App.  Div.   6,  59  N.  Y. 

promissory  note  is  not  enough  with-  Supp.  635. 

out  stating  the  facts  constituting  its  88  From    Wild   v.    Porter,   22   App. 

consideration,    and   the   consideration  Div.  179,  47  N.  Y.  Supp.  1036,  59  App. 

should  be  stated,  if  practicable,  with  Biv.   350,  69  N.  Y.   Supp.   839,  aflf'd, 

the  same  detail  which  would  be  desir-  173  N.  Y.  614. 

able  in  case  of  a  confession  of  judg-  87  Sustained  by  McDowell  v.   Dan- 

ment  for   the   original   consideration,  iels,  38  Barb.  143. 

had  no  note  been  given.     Chappel  v.  88  Sustained    by    Stebbins  •  v.    East 

Chappel,    12    N.    Y.    215;    Moody   v.  Society  of  M.  E.  Church,  12  How.  Pr. 

Townsend,  3  Abb.  Pr.  375.  410. 
85  Adapted  from  First  Nat.  Bank  v. 
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recovered,   if   any,    and   where   docketed],   which    services    were 

reasonably  worth  dollars,  interest  whereon  to  this  date  is 

dollars,  and  upon  which  I  have  made  no  payment. 

[For  balance  due  on  judgment]  There  is  a  balance  due  from  me 
on  three  several  judgments  in  the  Supreme  Court  in  favor  of 
plaintiff  against  me,  which  judgments  were  docketed  , 

19     ,  and  were  obtained  upon  notes  discounted  by  the 
Bank,  of  county,  for  the  defendants,  and  the  avails  paid 

to  me.*® 

[For  deht  not  yet  due. — As  above  and  stating  when  to  become 
due,  adding:]  And  this  confession  of  judgment  is  made  to  secure 
the  plaintiff  in  case  of  nonpayment  of  the  said  sum  when  due.®° 

\_0n  the  contingent  liability  to  an  accommodation  indorser.], 
A  note  made  by  me  for  dollars,  payable  at  the  [naming  the 

banJc].  and  bearing  date  on  or  about  the  day  of  , 

19     ,  and  due  on  or  about  the  day  of  ,  ^^     >  "^^as 

indorsed  by  the  plaintiff  before  its  maturity  for  my  benefit"^  [and 
by  me  negotiated  to  M.  N.,  of  ^^]. 

[The  same  —  of  a  draft.]  My  draft  upon  [naming  drawees],  of 
the  city  of  ,  dated  the  day  of  ,  19     ,  pay- 

able at  sixty  days  from  date,  for  dollars,  and  indorsed  by 

said  A.  B.  [the  plaintiff]  as  my  surety  and  for  my  benefit.®* 

[ of  an  acceptance.]  On  the  day  of  ,  19     , 

at  ,  the  plaintiff  accepted  a  bill  of  exchange  for 

dollars,  made  by  me,  dated  the  day  of  ,  19     ,  and 

payable  days  after  the  date  thereof,  to  my  order,  and 

then  and  there  delivered  said  acceptance  to  me  to  be  used  for  my 
benefit 

[On  the  day  of  ,  19     ,  I  procured  such  accept- 

ance to  be  discounted  by  one  M.  ~N.,  who  paid  me  the  said  sum', 
deducting  legal  interest  thereon  for  the  time  the  said  note  then 
had  to  run.®* 

89  Sustained  by  Union  Bank  v.  9*  This  paragraph  should  be  in- 
Bush,  36  N.  Y.  631,  G37.  serted  when  the  note  has  been  in  fact 

90  In  support  of  such  a  confession,  negotiated.  It  is  not  necessary,  how- 
see  Truscott  V.  King,  6  N.  Y.  147;  ever,  that  a  note  indorsed  for  accom- 
Ackerman  v.  Hunsickcr,  85  N.  Y.  43,  modation  should  be  negotiated  for 
39  Am.  Eep.  621.  value,  in  order  to  create  a  contingent 

91  This  form  is  sustained  by  Healy  liability  on  which  a  judgment  may  be 
V.  Preston,  14  How.  Pr.  20.  confessed.    Healy  v.  Preston,  14  How. 

92  See  note  94   (helow).  Pr.  20. 

93  This  form  is  sustained  by  Dow  V. 
Platner,  16  N.  Y.  562. 
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\_If  confession  is  hy  a  married  woman.'\^^  Said  debt  was  con- 
tracted by  me  for  the  benefit  of  my  separate  estate,  which  said 
estate,  consisting  of  [briefly  indicating  if],  belonged  to  me  at  the 
time  aforesaid  \_or,  said  debt  was  contracted  by  me  in  the  course 
of  my  trade  or  business  of  —  milliner  —  which  said  trade  or  busi- 
ness was  carried  on  by  me  at  ,  at  the  times  aforesaid,  on 
my  sole  and  separate  account]. 

[Date.]  [Signature  of],  Defendant. 

FORM  No.  349. 
Verification  of  confession  of  judgment.96 

[Venue.] 

Y.  Z.,  being  duly  sworn,  says,  that  he  is  the  defendant  named 

in  and  making  the  above  confession,  and  that  the  matters  of  fact 

therein  set  forth  are  true. 

[Jurat.]  [Signature.] 

FORM  No.  350. 

Statement  of  costs  and  disbursements  on  confessing  judgment.ssa 
[Title  as  in  Form  No.  348  (ahove).] 

Costs  allowed  by  §  1275  of  jDode  of  Civ.  Pro $15  00 

Clerk,  entering  judgment   .''. 

Affidavits  ." 

Transcripts  and  filing  .  f 

Postage f^ 

/Sheriff's  fees  on  execution 

Satisfaction 


FORM  No.  351. 
Affidavit  to  disbursements. 

[Venue  is  enough  ivhen  affidavit  is  suhjoined  to  above  statement.] 
0.  P.,  being  diily  sworn,  says,  he  is  [the  managing  clerk  in  the 
office  of]  the  attorney  for  the  plaintiff  above-named  :  and,  that  the 
disbursements  above-mentioned  have  been  made  herein,  or  will  be 
necessarily  made  or  incurred  herein,  as  he  verily  believes. 
[Jurat.]  [Signature.] 

95  This  statement  is  no  longer  neces-      facts  stated  to  be  true."     Ingram  v. 
sary  in  New  York  since  the  amend-      Kobbins,  33  N.  Y.  409. 

ment  of  1897   (L.  1897,  chap.  38),  to  An  omission  of  verification  is  not  a 

§  1273  of  the  Code.  jurisdictional  defect,  but  renders  the 

96  "  The  statement  must  be  verified  judgment  voidable  by  creditors.    Teel 
by  the  oath  of  the  defendant,  to  the  v.  Yost,  128  N.  Y.  387. 

effect  that  the  matters  of  fact  therein  96a  The  costs  need  not  be  made  a 

set  forth  are  true."     Code  Civ.  Pro.,  part  of  the  confession;  but  so  doing 

§    1274,   last   clause.     Insufficient   to  Avill  not  afl'ect  its  validity.    Anderson 

state    that    defendant    "believes    the  r.  Shutts,  114  App.  Div.  308. 
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FORM  No.  352. 
Judgment  on  confession.97 
[Tiile  as  in  Form  No.  348  (above).] 

On  filing  the  statement  and  confession  of  Y.  Z.,  the  defendant 
herein,  verified  the  day  of  ,  19     ,  and  on  motion 

of  0.  P.,  attorney  for  the  plaintifP,  it  is  adjudged  that  the  plain- 
tiff, A.  B.,  recover  of  th'e  defendant,  T.  Z.,  dollars,  together 
with  dollars  costs  and  disbursements  as  taxed,  amounting 
in  all  to              dollars. 

Judgment  this  day  of  ,  19     . 

[Signature  of],  Clerk. 

97  If  the  debt  for  which  the  judg-       tion  thereon  must  be  limited  to  the 
ment  is  rendered  is  not  all  due,  execu-      sum  due.    Code  Civ.  Pro.,  §  1277. 
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ARTICLE  II. 

Submission  of  Conteoveesy  oit  Ageeed  Statement  of 

Facts.''^^ 

1.  Power  of  the  court.  10.  Amending. 

2.  Reasons  affecting  election. 

3.  Submission  pending  an  action.  Fobms. 

4.  Parties.  (353)    Statement  of  facts  agreed  for 

5.  The  statement, — ■  facts.  submission. 

6.  — of  actionable  controversy.  (354)   Verification   of   agreed   state- 

7.  Verification.  ment  of  facts. 

8.  The  practice.  (355)   Judgment    on    agreed    state- 

9.  The  judgment.  ment  of  facts. 

1.  Power  of  the  court.^ — A  court  of  general  jurisdiction  has 
power,  in  any  case  of  vi'liich  it  might  take  cognizance  upon  com- 
pulsory process,  to  act  upon  a  voluntary  appearance  and  admission 
of  facts  by  the  parties  if  they  are  of  full  age  and  competency. 
The  provisions  of  the  statutes  regulate  the  exercise  of  this  power ; 
but  even  where  such  statutes  designate  the  proceeding  as  not  being 
an  action,  as  the  former  ]^ew  York  Code  did,®^  the  court  h.ave 
power  to  treat  it  as  an  action,  and  an  appellate  court  may  review 
the  judgment  accordingly;  and  it  is  the  better  opinion  that  it 
should  be  regarded  as  an  action  so  far  as  concerns  the  proceedings 
to  reach  a  jiidgment  on  the  facts  presented,  and  the  enforcement  or 
review  of  the  judgment.^® 

2.  Reasons  affecting  election.^ — By  such  a  submission  the 
parties  may  go  direct  to  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  instance ;  but  they  waive  the  right  to  an  attach- 
ment, arrest  or  temporary  injunction;  and  to  any  further  proofs, 
or  a  reference ;  the  right  of  amendment  is  not  so  freely  allowed  as 
in  an  adversary  action;  and  the  costs  are  always  discretionary,  and 
not  allowable  for  any  proceedings  before  notice  of  trial.^  In 
other  respects,  all  proceedings  proper  in  actions  for  the  same  re- 
lief are  available.^ 

STa  This  article  relates  only  to  a  submission  without  action.  If,  after  action 
brought,  the  parties  submit  their  rights  upon  an  agreed  state  of  facta,  an  ordi- 
nary stipulation  will  suffice.     See  STiPtrLATlONS,  Vol.  II. 

08  N.  Y.  Code  Civ.  Pro.,  §  372,  superseded  by  Code  Civ.  Pro.,  §  1280,  wherein 
it  is  provided  that  the  controversy  becomes  an  action  after  the  filing  of  the 
submission. 

ssAldrich  v.  /Etna  Company,  8  Wall.  491  (where  it  was  held  that  although 
designated  by  the  Code  as  a  submission  without  action,  the  proceeding,  though 
without  any  compulsory  process,  is,  when  once  set  in  motion,  for  all  purposes 
of  determination  and  review  an  action  or  suit,  and  is  so  treated). 

Compare,  however,  Lang  v.  Eopke,  1  Duer,  701  (where  stress  was  laid  on 
the  fact  that  the  proceeding  was  not  then  an  action). 

IN.  Y.  Code  Civ.  Pro.,  §  1281. 

2K.  Y.  Code  Civ.  Pro.,  §  1280.  As  to  new  trial  in  ejectment,  compare 
Lang  V.  Eopke,  1  Duer,  701,  with  Id.,  §§  1524-1526. 
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3.  Submission  pending  an  action.] —  If  the  parties  thus  submit 
the  controversy  in  a  pending  action,  the  court  may  render  judg- 
ment; but  meanwhile  the  submission  should  be  deemed  to  work  a 
discontinuance  of  the  action  if  it  be  in  another  court ;  and  if  both 
proceedings  are  in  the  same  court,  the  submission  is  a  suspension 
of  the  action,  and  judgment  on  the  submission  will  work  a  discon- 
linuance  of  the  action.^  In  either  case  judgment  on  the  submis- 
sion may  be  interposed  to  bar  further  proceedings  in  the  action. 

4.  Parties.'] — All  persons  whose  presence  would  be  necessary 
as  parties  in  an  action  for  the  same  purpose  must  join  in  the  agree- 
ment of  submission  or  it  must  be  dismissed.*  If  any  are  not  com- 
petent by  reason  of  infancy  or  mental  disability,  it  precludes  sub- 
mission.^ 

A  public  officer,  or  receiver,  or  trustee,  since  he  has  to  some 
extent  power  to  admit  facts  for  the  purposes  of  trial,  has  to  the 
same  extent  power  to  agree  on  a  case ;  ®  but  a  trustee  may  wisely 
ask  leave,  either  in  the  submission,  or  previous  to  filing  it;  unless 
the  certainty  of  the  facts  —  as  in  case  of  submission  of  the  con- 
struction of  a  will  —  renders  it  superfluous  to  do  so. 

5.  The  statement, —  facts.] — All  facts  necessary  to  enable  the 
court  to  render  the  judgment  must  be  agreed  upon.''  The  parties 
must  agree  on  the  facts ;  it  is  not  enough  to  agree  on  the  evidence.^ 
On  the  other  hand,  however,  a  statement,  though  involving  a  con- 

3  Dictum  in  Van  Sickle  v.  Van  Sickle,  8  How.  Pr.  265. 

4 Kennedy  v.  Mayor,  etc.,  of  N.  Y.,  79  N.  Y.  361  (reversing  judgment  and 
dismissing  proceedings,  because,  in  a  controversy  between  the  city  and  one  of 
two  claimants  to  the  salary  of  the  same  office,  the  other  claimant  did  not  join). 

So  in  City  of  Buffalo  v.  Mackay,  15  Hun,  204,  where  the  right  to  the  salary 
depended  on  the  present  title  to  the  office,  the  proceedings  were  dismissed 
because  the  people  were  not  a  party,  but  the  court  in  an  advisory  way 
expressed  its  opinion  on  the  rights  of  the  claimant  before  it. 

s.  P.,  Union  Natl.  Bank  v.  Kupper,  63  N.  Y.  617.     (Construction  of  a  will.) 

Schreyer  v.  Arendt,  83'  App.  Div.  335,  82  N.  Y.  Supp.  122  (real  estate  title). 

5  Tlie  guardian  of  an  infant  has  no  power  to  enter  into  a  submission  for  the 
infant.  Coughlin  v.  Fay,  68  Hun,  521,  22  N.  Y.  Supp.  1095;  Lathers  v.  Fish, 
4  Lans.  213. 

6  In  Waring  v.  O'Neill,  15  Hun,  105,  the  court  noticed  this  question,  but  as  it 
was  not  raised  by  either  party,  decided  the  case  without  determining  the  point. 

TAm.  Box  Mach.  Co.  v.  Zentgraf,  45  App.  Div.  522,  61  N.  Y.  Supp.  417, 
7  Anno.  Cas.  182;  Kneller  v.  Lang,  137  N.  Y.  589. 

SSuydam  v.  Williamson,  20  How.  U.  S.  427;  Glenn  v.  Fant,  134  U.  S.  398; 
Began  ?;.  Curtis,  81  App.  Div.  91,  80  N.  Y.  Supp.  929;  Clark  v.  Wise,  46  N.  Y. 
612  (rev'g  57  Barb.  416,  and  dismissing  the  proceedings,  because  the  submis- 
sion which  was  of  the  question  whether  a  conveyance  was  fraudulent  as 
against  creditors,  did  not  agree  on  the  intent  with  which  it  was  made,  but  left 
that  to  be  inferred  from  the  circumstances  agreed  on,  the  case  being  one  in 
which  the  statute  makes  intent  a  question  of  fact). 
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elusion  of  law,  may  be  held  conclusive  on  the  party  as  limiting  the 
facts  agreed  on.''  It  must  not  provide  for  any  judgment  different 
from  what  the  law  would  pronounce  on  the  facts,  but  must  leave 
the  court  free  to  award  whatever  judgment  is  proper.^"  Hence 
the  old  form  of  stating  facts  and  propounding  questions,  with  a 
stipulation  for  judgment  to  one  effect  or  another,  according  as  the 
questions  may  be  answered,  is  not  now  appropriate."  It  may, 
however,  state  what  relief  each  party  demands.  If  it  fails  to  do 
so,  and  merely  propounds  questions  to  be  answered,  it  may  be  dis- 
missed.^'' 

6.  — of  actionable  controversy. '\ — It  is  not  enough  to  state  a 
c-ontroversy,  but  the  submission  must  show  a  cause  of  action,  that 
is  to  say,  a  difference  of  such  a  nature  and  so  asserted  that  an 
action  would  lie  at  once.^*  Hence  all  formalities  of  demand,  etc., 
which  would  be  necessary  before  suit,  must  be  included  in  the 
statement. 

7.  Y erification.] — The  statutory  afSdavit  verifying  the  state- 
ment is  essential.^* 

9  Fearing  v.  Irwin,  55  N.  Y.  486  (aff'g  4  Daly,  385,  where  a  statement  in 
the  submission  that  when  said  highway  shall  have  been  closed  by  law  the  title 
will  revert  to  A.,  was  held  to  be,  for  the  purposes  of  the  submission,  an  agree- 
ment on  a  fact,  and  to  leave  only  the  question  whether  the  other  facts  consti- 
tuted a  closing  by  law). 

10  Wood  V.  Squires,  60  N.  Y.  191,  dismissing  proceedings,  because,  on  facts 
which  would  call  for  specific  performance,  it  was  agreed  that  judgment  for 
different  relief  should  be  rendered  instead. 

-i  McKethan  v.  Ray,  71  N.  C.  165;  Wood  v.  Squires   (above). 

Under  the  English  practice,  and  perhaps  elsewhere,  the  agreement  may 
provide  for  ascertaining  the  sum  recoverable,  if  any,  by  specifying  it,  or  by 
authorizing  the  court  to  ascertain  it,  or  direct  in  what  manner,  as  by  reference 
or  otherwise,  it  shall  be  ascertained. 

Under  N.  Y.  Code  Civ.  Pro.,  §  1223,  as  the  agreement  may  fix  the  amount 
of  debt  or  damages  as  a  matter  of  fact,  subject  to  the  determination  of  all 
questions  of  law,  it  is  unnecessary  to  stipulate  for  a  reference  or  a  writ  of 
inquiry. 

12  Wood  V.  Squires  (above)  ;  Williams  v.  City  of  Rochester,  2  Lans.  169. 

13  People  V.  Mutual  Endowment,  etc.,  Assoc,  of  Bath,  92  N.  Y.  622.  Here 
the  statement  was  that  the  corporation  defendant  had  issued  certain  certifi- 
ciites,  and  the  plaintiff  insisted  that  they  had  no  right  to  do  so.  Held,  that  as 
there  was  no  statement  that  the  defendant  asserted  such  right  at  the  time  the 
submission  was  made,  or  did  not  yield  to  the  claim  of  the  plaintiffs,  the  ques- 
tion, so  far  as  appeared,  might  be  a  mere  abstract  one  not  involving  any 
actual  differehce  or  controversy.  See,  also,  Judson  v.  Flushing  Jockey  Club, 
14  Misc.  350,  36  N.  Y.  Supp.  126;  Beers  v.  N.  Y.  Life  Ins.  Co.,  66  Hun,  75, 
20  N.  Y.  Supp.  788;  Kelley  v.  Hogan,  69  App.  Ttiv.  251,  74  N.  Y.  Supp.  682; 
Clapp  V.  Guy,  31  App.  Div.  535,  52  N.  Y.  Supp.  33. 

MKeeline  v.  City  of  Council  BluiTs,  62  Iowa,  450;  s.  c,  17  N.  W.  Rep.  668. 
The  court  say:    "  The  object  of  the  statute  is  to  withhold  from  the  considera- 
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Verification  by  an  individual  party  is  desirable.  If  the  case 
is  between  corporations,  an  officer  who  might  verify  a  complaint 
may  verify  here  as  a  party. 

If  there  is  a  natural  person  capable  of  verifying  as  a  party,  veri- 
fication by  attorney  is  not  allowable.^* 

8.  The  practice.] — The  submission  is  an  enumerated  motion.^* 
The  submission,  acknowledgment  or  proof,  and  affidavit,  if  for 

the  Appellate  Division,  are  to  be  printed  and  furnished  by  plain- 
tiff,^^ and  the  cause  is  to  be  put  on  the  calendar. 
1^0  decision  is  necessary.-'* 

9.  The  judgment.] — The  court  should  grant  whatever  relief  is 
appropriate,  whether  legal  or  equitable ;  ■'^  since  the  amendment 
of  1899  to  §  1281  an  injunction  may  be  granted.^" 

The  submission  should  stipulate  that  a  judgment  may  be 
directed;  and  also  what  its  nature  shall  be  in  view  of  the  respec- 
tive contentions  of  the  parties.^^  It  has  been  held  that  only  such 
relief  as  is  asked  for  in  the  submission  may  be  granted.^^ 

Under  the  l^ew  York  statute^^  the  court  has  power  to  make  a 
computation,  or  direct  a  reference  or  writ  of  inquiry  to  enable  it 

tion  of  the  courts  all  cases  wherein  real  interests  of  parties  are  not  affected, 
and  to  prevent  decisions  being  demanded  where  there  are  no  conflicting  rights 
and  claims.  Did  not  the  statute  so  provide,  decisions  could  be  obtained  by 
parties  whose  interests  are  one  way  which  would  be  sought  without  the  good- 
faith  contest  necessary  to  a  correct  decision  of  all  questions  of  law  and  fact; 
and  parties  might  obtain  decisions  upon  questions  of  law  and  fact  from  mo- 
tives of  mere  curiosity,  where  no  real  conflicting  interests  exist  between  them." 
s.  P.,  Wood  V.  Squires,  60  N.  Y.  191;  Troy  Waste  Mfg.  Co.  v.  Harrison,  73 
Hun,  528,  26  N.  Y.  Supp.  109.  It  is  a  contempt  of  court  for  an  attorney  to 
knowingly  submit  a  fictitious  controversy.  Re  Attorney,  10  App.  Div  491, 
42  N.  Y.  Supp.  268.  *^ 

isBloomfield  v.  Ketcham,  95  N".  Y.  657;  s.  C,  more  fully,  5  Civ.  Pro.  Eep. 
(Browne)  407. 

IS  See  p.  72  of  this  volume;  O'Clair  v.  Hale,  25  Misc.  31,  54  N.  Y.  Supp.  346; 
aff'd,  35  App.  Div.  77,  54  N.  Y.  Supp.  388. 

17  Id.,  and  N.  Y.  Gen.  Rule  No.  41. 

iSMcMenomy  v.  White,  115  Cal.  339. 

19  Graves  v.  Brinkerhoff,  4  Hun,  305. 

20  Associate  Alumni  v.  Gen.  Theo.  Sem.,  163  N.  Y.  417,  421. 

21  Marshall  v.  Hayward,  67  App.  Div.  137,  73  N.  Y.  Supp.  592.  It  is 
irregular  to  provide  the  character  of  judgment  for  plaintiflf  only,  while  other- 
wise "the  parties  shall  be  left  in  their  present  condition."  Zarkowski  V. 
Schroeder,  60  App.  Div.  457,  69  N.  Y.  Supp.  893. 

22  See  Davin  v.  Davin,  105  App.  Div.  580,  94  N.  Y.  Supp  281;  Kinssland 
V.  Mayor,  42  Hun,  599. 

23  N.  Y.  Code  Civ.  Pro.,  §  1215,  made  applicable  by  §  1223,  and  last  clause 
of  §  1280. 
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to  carry  the  judgment  into  effect,  though  it  will  not  do  so  for  the 
purpose  of  ascertaining  any  fact  necessary  to  enable  it  to  render 
a  final  and  effective  judgment,  for  all  such  facts  should  be  stated 
in  the  submission. 

Costs  are  discretionary  but  may  be  waived  by  the  parties  by  an 
express  provision  in  the  submission.^*  A  trial  fee  is  taxable,^^  but 
no  additional  allowance  can  be  granted.^® 

10.  Amending.] —  The  court  has  power  to  allow  the  filing  of 
an  additional  statement  or  amended  statement  which  the  parties 
have  agreed  upon/'^  or  to  allow  the  submission  to  be  revoked  or 
withdrawn  by  either  party  if  it  be  shown  that  an  erroneous  ad- 
mission has  been  inadvertently  made,  and  satisfactory  excTise  be 
substantiated.^®  In  such  case,  however,  the  fact  that  the  party  has 
once  made  such  admission  will  be  competent  evidence  against  him 
in  other  litigation,  subject,  however,  to  explanation  by  him,  unless 
the  agreement  of  submission  expressly  confines  the  admission  to 
the  purposes  of  the  agreement. 

But  the  court  have  not  power  to  modify  the  agreement,  either 
by  allowing  an  allegation  to  be  inserted  oi  to  be  withdrawn,  with- 
out consent  of  both  parties.^® 

24  Real  Est.  Corp.  v.  Harper,  174  N.  Y.  123;  N.  Y.  Code  Civ.  Pro.,  §  1281. 

25  Neilson  v.  Mutual  Ins.  Co.,  3  Duer,  683. 

26  People  V.  Fitehburg  K.  Co.,  133  N.  Y.  239. 

27  N.  Y.  Code  Civ.  Pro.,  §  1281;  and  this  power  exists  independent  of  the 
statute.    See  Dept.  of  Bldgs.  v.  Field,  9  App.  Div.  500. 

28  A  stricter  rule  was  laid  down  in  Lang  v.  Ropke,  1  Duer,  701,  where  it 
was  said  by  high  authority  that  an  action  for  relief  was  necessary.  But  this 
is  discretionary.  See  Union  Bank  v.  Bush,  36  N.  Y.  631,  636,  where,  on  the 
question  of  amending  a  confession  of  judgment,  the  court  well  say:  '"A  motion 
is  only  a  summary  appeal  to  the  equitable  powers  of  the  court,  and  is  every- 
where treated  as  a  summary  and  simple  substitute  for  an  action  in  equity  " 
[citing  Chichester  v.  Cande,  3  Cow.  39,  note] ;  and  see  pp.  000-000  of  this 
volume. 

29  Fearing  v.  Irwin,  5  Daly,  383 ;  Kingsland  v.  Mayor,  42  Hun,  599. 
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FORM  No.  353. 
Statement  of  facts  agreed  for  submission.so 

JSTew  York  Supreme  Court.     Appellate  Division;  First  Depart- 
ment.^^ 


INames  of  aZP  the'\   plaintiffs 
against 
[Names  of  aW^  the]  defendants. 


Submission  of  Contro- 
versy under  §§  1279- 
1281  of  the  Code  of 
Civil  Procedure. 


The  above-named  parties  being  of  full  age,  for  the  purposes  of 
this  action  and  submission  only,^^  hereby  agree  upon  the  follov^ing 
facts  upon  which  the  controversy  between  them  depends,  and 
hereby  submit  the  same  to  this  court  for  decision:  \_8tate  care- 
fully and  completely  all  the  facts  relating  to  the  controversy,  in- 
cluding as  well  all  inferences  which  the  court  shall  draw  from  the 
facts.y* 

Plaintiff  claims  that  upon  the  foregoing  facts  he  is  entitled  to 
'[state  claim],  which  defendant  denies,  and  claims  [state  adverse 
claim.] 

The  controversy  hereby  submitted  for  decision  is  whether  or  not 
upon  the  foregoing  facts  the  plaintiif  is  entitled  to  judgment 
[specifying  it  with  certainty],  or  whether  the  defendant  is  en- 
titled to  judgment  [specifying  it.]^^ 

The  parties  agree  that  the  court  shall  render  such  judgment  as 
shall  be  proper  on  the  above  facts,  [but  such  judgment  shall  be 
without  costs.] 

[Date.]  [Signatures  of  all  parties.] 

Attorney  for  plaintiff. 
Attorney  for  defendant. 
[AcTcnowledgment  as  in  Form  No.  1,  p.  3,  or  proof  as  in  Form 
No.  6,  p.  5,  and  certified  when  necessary.] 

30  See,  generally,  paragraphs  5-9,  33  For  the  advantages  of  such  a 
pp.  610-613  (above),  for  the  prinei-  qualification,  see  Stipulation  and 
pies  relating  to  such  a  submission.  Tbiai,;  Leither  v.  Clay,  100  Va.  236. 

31  Any  other  court  of  record  (ex-  34  See  paragraphs  5,  6,  pp.  610,  611 
eluding  probably   the    City   Court  of  (ahove) . 

the  City  of  New  York)    that  would  35  See  paragraphs  5,  9,  pp.  610,  613 

have  jurisdiction  of  an  action.  (above). 

32  All  must  be  named.     Dickenson 
V.  Dickey,  76  N.  Y.  602. 
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FORM  No.  354. 
Verification  of  agreed  statement  of  facts.se 
[Venue.] 

A.  B.,  being  duly  sworn,  says  that  he  is  the  plaintiff  above 
named;  that  the  controversy  mentioned  in  the  foregoing  case  and 
depending  upon  the  facts  stated  therein,  and  herewith  submitted 
to  the  Supreme  Court  of  the  State  of  New  York  for  decision  there- 
of, is  real,  and  the  submission  thereof  is  made  in  good  faith  for 
the  purpose  of  determining  the  rights  of  the  parties. 

[Jurat.]  [Signature.] 

FORM  No.  355. 

Order  of  Appellate  Division  for  judgment  upon  submission. 

At  a  Term  of  the  Appellate  Division 
[etc.,  as  in  Form  94a,  p.  256.] 

[Title.] 

A  case  agreed  between  the  parties  above  named,  and  duly  ex- 
ecuted and  acknowledged  by  them  on  the  day  of  , 
19     ,  having  been  submitted  to  this  court; 

Now,  after  hearing  M.  'N.,  of  counsel  for  the  said  plaintiff,  and 
0.  P.,  of  counsel  for  the  said  defendant,  and  due  deliberation 
having  been  had  thereon,  it  is,  on  motion  of  0.  D.,  attorney  for 
[plaintiff] 

Oedeked  that  the  [plaintiff]  have  judgment  [state  its  char- 
acter] together  with  taxable  costs  and  disbursements. 

FORM  No.  356. 
Judgment  on  agreed  statement  of  facts.sT 
Supreme  Court;  County. 

[Title  of  the  cause.] 

A  case  agreed  between  the  parties  above-named,  duly  executed 
and  acknowledged  on  the  day  of  ,   19     ,  having 

been  duly  submitted  to  the  Appellate  Division  of  the  Supreme 
Court  for  the  Department,  and  said  Appellate  Division 

having  duly  rendered  its  decision  thereon,  and  having  duly  ordered 
and  adjudged  that  the  [plaintiff]  have  relief  as  herein  directed, 
and  that  the   [plaintiff]   recover  of  the   [defendant]    its  taxable 

36 Only    one    of    the    parties    need  37  See  paragraph  9,  p.  613   {above). 

make  the  verification.    Code  Civ.  Pro., 
§  1279. 
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costs  and  disbursements,  and  said  costs  and  disbursements  having 
been  duly  taxed  at  dollars,  now,  and  on  motion  of  M.  N. 

[or,  O.  P.],  attorney  for  said  A.  B.  [or,  Y.  Z.], 
It  is  ADJUDGED  \_state  relief  granted  as  in  other  judgments].^ 

[Dated-I  [Signature.] 

Clerk. 

38  The  Court  of  Appeals  may  modify      v.   Gfen.   Theo.    Seminary,   163   N.   Y. 
the  judgment  as  granted  by  the  Ap-       417. 
pellate  Division.     See  Assoc.  Alumni 
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AKTICLE   III. 

Eefeeencb  op  Claim  against  Decedent.^* 

1.  Nature  of  proceeding.  (359)   Order   of   reference   of   claim 

2.  The  practice.  against  decedent. 

3.  Defenses.  (360)   Report    of    referee    on    claim 

4.  Costs  and  disbursements.  against  decedent. 

Forms.  (361)   Certificate      of      referee      on 

(357)  Agreement     to     refer     claim  award  of  costs  to  claimant. 

against    executors    and    ad-  (362)   Judgment     on     reference     of 

ministrators.  claim   against   decedent. 

(358)  Approval  of  the  surrogate,  to 

be  indorsed. 

1.  Nature  of  the  proceeding.] —  The  practice  as  to  presentation 
of  claim  has  been  already  stated.*"  The  reference  is  under  special 
statutory  regulation,  and  the  statute  is  to  be  strictly  pursued; 
upon  the  entry  of  the  order  of  reference  the  proceeding  becomes 
a  Supreme  Court  action.*^ 

2.  The  practice.] —  Under  the  present  New  York  statute  the 
court  and  the  referee  respectively  have  in  general  the  same  power 
as  in  actions,*^  including  the  power  to  permit  amendments  of  the 
claim.**  Whatever  order  is  talcen  in  the  proceedings  should  be  a 
court  order,  or  an  order  of  the  referee,  not  a  judge's  order;  and 
if  a  court  subpoena  is  taken  out,  it  is  well  to  take  also  the  referee's 
signature  to  it. 

3.  Defenses.] — Any  existing  defense  is  available  to  the  personal 
representative,  including  the  statute  of  limitations ;  **  it  is  not' 

39  A  claim  against  the  executor  as  an  individual  cannot  be  referred  under 
this  statute.  Van  Slooten  v.  Dodge,  145  N.  Y.  327  ( claimant's  property  wrong- 
fully withheld);  Shorter  v.  Mackey,  13  App.  Div.  20,  43  N.  Y.  Supp.  112; 
Genet  v.  Willcock,  93  App.  Div.  588,  87  N.  Y.  Supp.  938   (funeral  expenses). 

A  judgment  recovered  against  the  decedent  cannot  be  referred.  Matter  of 
Browne,  35  Misc.  362,  71  N.  Y.  Supp.  1034;  Matter  of  Wait,  39  IMisc.  74, 
78  N.  Y.  Supp.  869.  Compare  Matter  of  Clarke,  57  App.  Div.  430,  68  N.  Y. 
Supp.  243. 

40  See  p.  516  of  this  volume.  The  statute  does  not  require  formal  presenta- 
tion of  claim  before  consent  to-  refer.  Merino  v.  Munoz,  99  App.  Div.  201, 
90  N.  Y.  Supp.  985. 

41  Code  Civ.  Pro.,  §  2718,  as  amended  1893.  Honigbaum  v.  Jackson,  97  App. 
Div.  527,  90  N.  Y.  Supp.  182;  Adams  v.  Olin,  78  Hun,  309,  29  N.  Y.  Supp.  131. 

■42  N.  Y.  Code  Civ.  Pro.,  §  2718;  Hustis  v.  Aldridge,  144  N.  Y.  508. 

43 Lee  V.  Lee,  85  Hun,  588,  33  N.  Y.  Supp.  115  (court  may  allow  amend- 
ment). Lojmsbury  v.  Sherwood,  53  App.  Div.  318,  65  N.  Y.  Supp.  676  (referee 
may  properly  allow  amendment  increasing  claim).  The  decisions  prior  to  the 
1893  amendment  are  to  be  distinguished. 

44  Simons  v.  Steele,  82  App.  Div.  202,  81  N.  Y.  Supp.  737;  aflf'd,  177  N.  Y. 
542. 
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even  necessary  that  the  specific  defense  be  urged  during  the  hear- 

45 

mgs. 

4.  Costs  and  dishursements.] —  The  personal  representative,  if 
successful,  recovers  costs  of  course.*^  The  claimant,  if  successful, 
may  only  be  allowed  costs  if  his  claim  has  been  presented  in  time, 
and  has  been  unreasonably  resisted  or  neglected.*^  In  order  to 
entitle  the  claimant  to  tax  costs,  the  referee  must  certify  to  the 
existence  of  these  facts.*® 

The  claimant,  if  successful,  recovers  his  disbursements,  of 
course,  and  without  a  certificate  from  the  referee.*® 

FORM  No.  357. 
Agreement  to  refer  claim  against  executors  and  administrators. 

Memorandum  of  agreement  made  this  day  of 

19     ,  by  and  between  A.  B.,  as  executor  of  the  last  will  and  testa- 
ment of   [or,  as  administrator  of  the  estate  of]   M.  IST.,  late  of 
,  deceased,  and  Y.  Z.,  of  ,  witnesseth: 

Whereas  said  Y.  Z.  has  presented  a  claim  to  said  A.  B.  as  such 
executor  [or,  administrator]  which  claim  is  stated  as  follows: 
[setting  forth  the  facts  constituting  the  claim  as  in  a  complaint. 
—  or,  a  copy  of  which  claim  is  hereto  annexed.™] 

And  whereas  said  executor  [or,  administrator]  doubts  the  jus- 
tice of  such  claim.^^ 

45  Id.  The  representative  will  not  be  required  to  disclose  his  defense  by 
serving  an  answer  or  bill  of  particulars.  Rutherford  v.  Soop,  85  Hun,  119, 
32  N.  Y.  Supp.  636. 

46Winne  v.  Hills,  91  Hun,  89,  36  N.  Y.  Supp.  683;  Adams  v.  Olin,  78  Hun, 
309,  29  N.  Y.  Supp.  131.  Or  if  the  claimant  recovers  less  than  $50.  Lam- 
phere  v.  Lamphere,  54  App.  Div.  17,  66  N.  Y.  Supp.  270. 

47Henning  v.  Miller,  83  Hun,  403,  31  N.  Y.  Supp.  878. 

48  Matter  of  Eaab,  47  App.  Div.  33,  62  N.  Y.  Supp.  403.  Such  certificate 
may  be  separate  from  his  report,  and  made  subsequently  to  its  filing.  Brain- 
erd  V.  De  Graef,  29  Misc.  560,  61  N.  Y.  Supp.  953.  The  Special  Term  has  no 
power  to  review  the  referee's  award  of  costs.  Jenkinson  v.  Harris,  27  Misc. 
714,  59  N.  Y.  Supp.  548. 

« Osborne  v.  Parker,  66  App.  Div.  279,  72  N.  Y.  Supp.  894;  Lounsbury  v. 
Sherwood,  53  App.  Div.  318,  65  N.  Y.  Supp.  676;  Niles  v.  Crocker,  88  Hun, 
312,  34  N.  Y.  Supp.  761. 


50  The  agreement  to  refer  serves  61  See  note  45,  supra. 
the  purpose  upon  the  reference,  of  the  Although  he  can  avail  himself  of 
complaint  in  an  action,  and  must  a  set-off  or  counter-claim  to  the  ex- 
state  the  cause  of  action  sufficiently  tent  necessary  to  extinguish  the  de- 
for  this  purpose.  Woodin  v.  Bagley,  mand  of  the  claimant,  he  cannot  on 
13  Wend.  452;  Townsend  v.  The  N.  Y.  such  a,  reference  obtain  an  affirmative 
Life  Ins.  Co.,  4  Civ.  Pro.  398;  mem.  judgment  on  his  counter-claim, 
s.  c,  94  N.  Y.  656. 
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It  is  hereby  agreed  between  said  A.  B.  as  such  executor  [or, 
administrator]  and  said  Y.  Z.  that  the  matter  in  controversy  be 
referred  to  [names  and  residences  of  one  or  three  referees'],  as 
referees  [or,  as  sole  referee,'^ —  or,  to  a  referee  to  be  appointed  by 
the  surrogate^®]  to  hear  and  determine  the  same. 

[May  add  stipulations,  if  desired,  as  to  place  of  hearing,  the 
taking  of  testimony,^  etc.] 

[Date.]  [Signatures.] 

[Acknowledgment.] 

FORM  No.  358. 
Approval  of  the  surrogate,  to  be  indorsed.55 

The  surrogate  of  the  county  of  hereby  approves  of  the 

person  [s]  within  named  as  referee  [s]  under  the  within  agreement. 

[Date.  ]  [Signature  ] , 

Surrogate. 
FORM  No.  359. 

Order  of  reference  of  claim  against  decedent.56 

Supreme  Court;  County  of 
[Title  of  cause.] 

Upon  reading  and  filing  the  annexed  agreement  between  A.  B., 
as  executor  of  the  last  will  [or,  administrator  of  the  estate  ■ — ■  or, 
administrator  with  the  will  annexed]  of  M.  IST.,  late  of  ,  de- 

52  One  or  more  disinterested  persons  any  objection  upon  such  ground  is 
may  be  named.  Code  Civ.  Pro.,  waived  by  proceeding  to  a  trial  be- 
§  2718.  A  sole  referee  must  be  an  fore  the  referee.  Montgomory  v.  Bur- 
attorney.  N.  Y.  Gen.  Rules  No.  79.  gess,  92  Hun,  289,  36  N.  Y.  Supp.  711. 
For  other  qualifications,  see  Refer-  56  This  order  should  be  entered  in 
ENCE.  the  office  of  the  clerk  of  the  Supreme 

ssffeZd,   in  Tilney  ».   Clendenning,  Court  in  the  county  in  which  the  par- 

1  Dem.  312,  that  the  surrogate  cannot  ties  or  either  of  them  reside.     N.  Y. 

select  the  referee  where  the  parties  Code  Civ.  Pro.,  §  2718.    It  is  in  effect 

have  not  agreed  on  one,  unless  they  a,  court  order,  though,  under  the  stat- 

have  agreed  to  accept  such  as  he  may  ute,    entered    by    the    clerk.      If    the 

select.                                                  •  agreement  to  refer  is  not  filed  and  an 

54  Depositions  may  be  taken  as  in  order  of  reference  entered,  the  court 
an  ordinary  action.  Paddock  v.  Kirk-  does  not  become  possessed  of  the 
ham,  102  N.  Y.  597.  cause.    Comstock  v.  Olmstead,  6  How. 

The  rules  of  evidence  and  the  bur-  Pr.  77.  And  as  to  the  effect  of  fail- 
den  of  proof  are  the  same  as  in  an  ure  to  fully  comply  with  provisions 
action.    Skidmore  v.  Post,  32  Hun,  54.  of  the  statute,  see  Burnett  v.  Gould, 

55  While     the     surrogate     of     the  27  Hun,  366. 

county    of    decedent's    late    residence  The  order  and  subsequent  proceed- 

should    approve    the    agreement,    an  ings    should    be    entitled    as    in    an 

order  made  upon  the  approval  of  an-  action, 
other  surrogate  is  not  a  nullity,  and 
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ceased,  and  T.  Z.,  of  ,  dated  the  day  of 

19     ,  and  the  approval  of  Hon.  J.  K.,  surrogate  of 

county  of  ,  of  the  referee  [or,  referees]  therein  named; 

now,  on  motion  of  O.  P.,  attorney    for    said    A.    B.,    as    such 

[executor]    [or,  Y.  Z.], 

Oedeeed,  that  the  matter  in  controversy  set  forth  in  said  agree- 
ment [or,  in  the  statement  of  the  claim  thereto  annexed]  be  and 
the  same  is  hereby  referred  to  [names  and  residences  of  refereesj, 
to  hear  and  determine  the  same.  [Add  clauses  stipulated  for,  as 
to  place  of  hearing,  notice,  evidence,  etc.,  if  any.'] 

[Date.]  [Signature], 

Clerk  of  the  county  of 

FORM  No.  360. 
Report  of  referee  on  claim  against  decedent. 

[Title  of  court  and  cause.] 

To  the  Supreme  Court 

The  undersigned,  appointed  by  this  coiirt  as  sole  referee  to  hear 
and  determine  the  claim  of  A.  B.  against  the  estate  of  M.  IST., 
deceased,  by  order  dated  and  entered  on  the         ,  day  of  , 

19  ,  having  first  taken  the  oath  of  office  hereto  annexed,  and 
having  heard  and  considered  the  allegations  and  proofs  of  the 
parties,  and  having  heard  J.  0.  H.,  Esq.,  for  the  claimant,  and 
W.  W.  G.,  Esq.,  for  the  executors  [or,  administrators],  reports 
to  the  court  as  follov^s:  [insert  findings  of  fact  and  conclusions 
of  law,  with  direction  as  to  judgment,  and  as  to  costs,  as  in  an  ac- 
tion.] 

[Date.]  [Signature], 

Referee. 
FORM  No.  361. 

Certificate  of  referee  on  award  of  costs  to  claimant.57 

[Title  of  court  and  cause.] 

This  is  to  certify  that  the  plaintiff's  demand  herein  was  duly 
presented  to  the  defendant  [executor]  within  the  time  limited  by 
a  notice  published  as  prescribed  by  law  requiring  creditors  to 
present  their  claims,  and  that  the  payment  thereof  was  unreason- 
ably resisted  [and  neglected.] 


B7  See  paragraph  4,  p.  618,  supra. 
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FORM  No.  362. 
Judgment  on  reference  of  claim  against  decedent.58- 
[Title  of  court  and  cause.] 

The  claim  of  the  above-named  A.  B.  against  the  estate  of  M. 
a.,  deceased,  having  been  duly  presented  to  the  above-named  Y. 
Z.,  her  executor,  and  the  same  having  been  disputed  and  rejected 
by  him,  and  by  consent  of  the  parties,  and  with  the  approval  of 
the  surrogate,  the  same  having  been  duly  referred  to  A.  A.  E., 
Esq.,  as  sole  referee,  to  hear  and  determine  the  matters  in  con- 
troversy, pursuant  to  the  statute,  and  said  referee  having  duly 
made  and  filed  his  report  thereon  directing  judgment  as  herein- 
after provided,  and  having  also  certified  that  said  claimant  was 
entitled  to  costs,  and  the  costs  of  said  claimant  having  been  duly 
taxed  at  the  sum  of  dollars,  including  disbursements,  now, 

on  motion  of  F.,  H.  &  S.,  attorneys  for  said  claimant, 

It  is  adjudged,  that  the  said  A.  B.  do  recover  of  the  said  Y. 
Z.,  as  executor  of  the  last  will  and  testament  of  the  said  M.  IST., 
deceased,  the  sum  of  dollars  so  found  due  by  the  referee, 

as  appears  by  his  report,  and  dollars  interest  thereon  from 

said  date  to  the  date  of  this  judgment,  and  dollars  costs, 

amounting  in  the  whole  to  dollars,  to  be  levied  and  collected 

of  the  goods,  chattels  and  credits  of  said  M.  IST.,  deceased,  accord- 
ing to  law. 

[Remedy  to  review  is  as  in  an  action.]^^ 

58  No  application  to  confirm  the  re-  59  N.  Y.  Code  Civ.  Pro.,  §  2718,  as 

port  is  necessary  or  proper.     Jenkin-       amended  1893. 
son  V.  Harris,  27  Misc.  Rep.  714,  59 
N.  Y.  Supp.  548. 
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CHAPTER   IV. 

PLAINTIFF'S  PROCEEDINGS  RELATING  TO   JURISDICTION. 

Aet.        I.  Summons  and  notices  connected  theeewith. 
II.  Personal  seevice  and  peoof  thebeof. 

III.  Substituted  seevice  within  the  jueisdiction. 

IV.  Seevice  by  publication  and  mailing. 

V.  Examination   or   discoveby   to   ascertain  unknown   or  addi- 
tional defendants. 
VI.  Amending;    and    beinginq    in    unknown    oe    additional    de- 

fendants- 
VII.  Removal  of  cause  at  plaintiff's  instance. 
VIII.  Discontinuance  befoee  defendant's  appearance. 

AETIOLE  I. 

Summons  and  Notices  Connected  Theeewith. 

1.  General  object  and  contents.  14.  Defects  in  summons. 

2.  Parties'  true  names  needed.  15.  Waiver. 

3.  —  abbreviations  and  initials.  Foems. 

4.  —  reputed  name.  (365)'  Summons. 

5.  — married  woman.  (366)   Notice  served  with  summons 

6.  — olBcial  or  special  capacity.  when      complaint     is     not 

7.  — unknown  names.  served,  in  action  for  money 

8.  —  unknown  persons.  demand  on  contract. 

9.  — partnership.  (367)   Indorsement    on    copy    sum- 

10.  — corporation.  mons     for     penalty    served 

11.  — association  or  joint-stock  com-  without  complaint. 

pany.  (368)   Notice  of  object  of  action  and 

12.  Infants.  no  personal  claim. 

13.  Mode    of    objecting    to    error    in 

name. 

1.  General  ohjed  and  contents.'] — The  object  of  the  summons, 
like  that  of  the  writ  at  common  law  and  the  subpoena  in  equity,  is 
to  give  to  each  defendant  unmistakable  notice  that  he  is  sued,  and 
how,  and  where. 

The  purposes  of  justice  require  that  it  should  intelligibly  in- 
form him  of  the  court  where  trial  is  to  be  had,  of  the  names  of 
those  who  sue  him,  and  of  those  who  are  sued  with  him,®"  inform 
him  or  give  him  the  means  of  obtaining  information  as  to  the 

60  This  is  not  required  under  all  systems.  Thus,  in  the  United  States  court 
in  equity,  separate  subpoenas  may  be  taken,  except  as  against  husband  and 
wife,  and  the  defendant  may  be  left  to  ascertain  who  are  his  co-defendants 
from  the  plaintiff's  pleading.    U.  S.  Eq.  Rule  12. 
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nature  of  the  charge,  and  of  what  he  must  do,  and  within  what 
time,  to  avoid  a  default;  and  warn  him  thsit  judgment  will  go 
against  him  if  he  makes  default.  Lastly,  this  notice  must  be 
authenticated  by  a  proper  signature. 

These  general  requisites  are  common  to  all  process  for  the  com- 
mencement of  an  action ;  and  the  courts  enforce  Avith  strictness  a 
substantial  fulfillment  of  them. 

2.  Parties'  true  names  needed.^ — As  the  object  of  suing  is  to 
get  a  judgment  such  as  will  unquestionably  bind  defendant  and 
his  property,  it  is  important  that  whatever  doubt  there  may  be 
about  the  true  name  of  a  party  defendant  should  be  discovered 
and  removed  as  soon  as  may  be.  Hence,  even  though  defendant 
is  familiarly  called  by  a  name  variant  from  his  true  name,  or  has 
so  signed  the  contract  on  which  he  is  sued,  the  true  name  should 
be  used  in  the  title  of  the  cause,  and  ordinarily  it  may  be  reserved 
for  allegations  in  the  complaint  to  explain,  and  the  evidence  at 
the  trial  to  establish,  the  identity  of  person.  But  in  those  rare 
cases  where  a  person  is  known  by  two  different  names  to  such  an 
extent  (as,  for  instance,  where  record  title  exists  in  both  names) 
as  to  make  it  important  that  the  judgment  itself  should  bear  both, 
he  should  be  designated  by  both,  as,  John  Doe,  otherwise  known 
as  Richard  Eoe ;  or,  Jane  Doe,  falsely  called  Jane  Roe.^^ 

If  the  true  name  cannot  be  accurately  ascertained  at  the  outset, 
plaintiff  may  proceed  upon  such  information  as  he  has,  mindful, 
however,  of  the  necessity  of  amending  if  there  be  any  discrepancy 
between  the  name  on  the  record  and  the  right  name. 

If,  however,  the  real  defendant  was  fairly  apprised  by  the  sum- 
mons and  complaint,  or  other  papers,  served  upon  him  that  he  is 
the  intended  defendant,  a  mistake  in  the  name  does  not  deprive 
the  court  of  jurisdiction,  and  an  amendment  may  be  granted,  ex 
parte  upon  his  default,  substituting  the  correct  name.®^ 

61  See  Isaacs  v.  Mintz,  16  Daly,  468,  12  N.  Y.  Supp.  276;  Anderson  v.  Horn, 
23  Abb.  N.  C.  475,  10  N.  Y.  Supp.  8. 

62Stuyvesant  v.  Weil,  167  N.  Y.  421  (foreclosure  of  mortgage  upon  property 
of  which  the  defendant  incorrectly  named  was  the  owner,  complaint  having 
been  served  with  the  summons,  held,  that  an  error  in  naming  defendant  as 
'  Mary  J.  Stockton  instead  of  Emma  J.  Stockton  did  not  deprive  the  court  of 
jurisdiction,  and  an  amendment  after  default  was  properly  granted  ex  parte 
inserting  true  name.)  Holman  v.  Goslin,  63  App.  Div.  204,  71  N.  Y.  Supp. 
197  (defendant's  name  spelled  "  Joslin"  in  summons  and  complaint,  but  cor- 
rectly spelled  in  order  of  arrest  served  at  same  time;  held,  that  jurisdiction 
of  defendant  was  acquired.) 
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3.  — ahhreviations  and  initials.] — An  abbreviation  of  a  given 
name,  which  is  cleaK  and  unmistalcable,  such  as  Wm.  for  William, 
will  not  vitiate/^  but  is  extremely  undesirable. 

Initials  are  not  sufficient  to  represent  the  given  name  of  a 
party,®*  but  where  one  is  used  the  defect  can  be  cured  by  amend- 
ment if  there  is  no  question  about  identity ;  and  may  even  be  dis- 
regarded if  it  be  clear  that  no  one  was  misled. ®® 

The  middle  name  or  its  initial  is  not  vitally  material  if  there 
is  no  question  as  to  identity,*^®  but  is  important  practically  to 
facilitate  identification. 

4.  — reputed  name.] — 'A  person,  whether  having  a  legal  name 
or  not,®^  may  acquire  a  name  by  repute,®*  and  may  sue  and  be 
sued  by  the  reputed  name,  subject  to  the  right  of  the  defendant  to 
take  advantage  of  a  misnomer. 

5.  - —  married  woman.  —  A  married  woman  need  not  be  so 
indicated  in  the  summons.  Even  if  she  has  been  divorced  she 
should  be  designated  by  the  surname  acquired  by  marriage,  unless 
she  has  resumed  her  former  name,  or  has  acquired  another  name 
by   repute.®^ 

6.  — official  or  special  capacity.] — Where  a  party  sues  or  is 
sued  in  an  official,  or  quasi  official  or  a  representative  capacity, 
the  proper  addition  indicating  that  he  is  made  a  party  in  that 
capacity  should  be  inserted,  as  :  John  Doe,  as  supervisor  of  the 
town  of  Doeville;  Joe  Doe,  as  executor  of  the  will  of  Richard 
Roe.^'' 

The  word  as  in  this  connection  is  material,  because  it  signifies 

63  See  Henry  v.  Armitage,  12  L.  R.   (Q.  B.  Div.)  257,  50  L.  T.  R.   (N.  S.)  4. 

64Sherrod  v.  Shirley,  57  Ind.  13;  Webber  v.  Bolte,  51  Mich.  113,  16  N.  W. 
Rep.  257;  (s.  P.,  Frank  v.  Levie,  5  Robt.  600.)  If  the  contract  is  signed  with 
the  initial  only  of  the  first  name,  the  party  may  be  so  sued.  Farmers'  Nat. 
Bank  v.  Williams,  9  N.  Y.  Civ.  Pro.  212. 

65  Gottlieb  V.  Alton  Grain  Co.,  87  App.  Div.  380,  84  N.  Y.  Supp.  415;  affd, 
181  N.  Y.  563;  Grant  v.  Birdsall,  48  N.  Y.  Super.  Ct.  427. 

66  But  if  an  error  in  this  respect  be  discovered,  it  is  better  to  amend,  as  the 
variance  would  be  enough  to  prevent  the  usual  presumption  of  identity. 

67  As  in  the  case  of  a  bastard. 

68  12  Abb.  N.  C.  303 ;  Linton  v.  First  Nat.  Bank  of  Kittanning,  10  Fed.  Rep. 
894;  abst.  s.  c,  13  Repr.  487. 

69  12  Abb.  N.  C.  303 ;  Fendall  v.  Goldsmid,  2  L.  R.  Prob.  Div.  263. 

TO  For  this  rule  as  to  public  officer's  official  description,  see  N.  Y.  Code  Civ. 
Pro.,  §  1929. 
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that  he  is  not  merely  so  described  for  the  purpose  of  idsiitification, 
but  that  he  sues  or  is  sued  in  that  capacity,  and  that  judgment 
should  go  accordingly^^ 

If  he  sues  or  is  sued  both  in  his  own  right  and  officially,  the 
fact  should  be  indicated  as  thus :  "  John  Doe,  individually,  and 
as  executor  of  Kichard  Roe."  "^^ 

These  rules  were  formerly  strictly  insisted  on,  but  the  omission 
to  comply  with  them  is  not  now  necessarily  fatal  to  the  claim  that 
the  party  is  named  either  individually  or  in  a  representative 
capacity,  provided  that  the  complaint  is  served  and  the  capacity 
in  which  the  party  is  intended  to  sue  or  be  sued  is  clear  from  its 
allegations.''^  A  misdescription  in  this  respect  is  amendable.^*  The 
court  has  power  to  strike  out  the  addition  of  the  official  capacity 
and  permit  the  action  to  continue  against  the  defendant  individu- 
ally, where  the  facts  set  forth  show  only  an  individual  liability.^' 

7.  —  unknown  names.]  —  Ignorance  of  a  defendant's  name 
does  not  prevent  the  bringing  of  an  action.  He  must  be  desig- 
nated by  so  much  of  his  name  as  is  known,''®  or  if  none  be  known, 
by  a  fictitious  name,  adding  in  either  case  a  description  identify- 
ing the  person  intended. '^'^  When  the  true  name  is  discovered  it 
is  irregular  to  continue  proceedings  in  the  fictitious  name.''* 

Tl  See  Merritt  v.  Seaman,  6  N.  Y.  168;  Litchfield  v.  Flint,  104  id.  543. 

72  See  N.  Y.  Code  Civ.  Pro.,  §  1815,  permitting  such  joinder. 

TSStilwell  V.  Carpenter,  2  Abb.  N.  C.  238;  Alker  v.  Rhoads,  73  App.  Div. 
158,  76  N.  Y.  Supp.  808;  Genet  v.  De  Graef,  27  App.  Div.  238,  50  N.  Y.  Supp. 
442;  Albany  Brewing  Co.  v.  Barckley,  42  App.  Div.  335,  59  N.  Y.  Supp.  65. 

T4McElwain  v.  Corning,  12  Abb.  Pr.  16. 

The  omission  of  the  word  "  as  "  from  the  summons,  before  the  official  titles 
of  defendants  (who  were  also  mayor,  common  council,  etc.,  of  a  city,  and 
averred  in  the  complaint  to  be  such),  held,  to  indicate  that  they  were  sued 
as  individuals,  and  that  the  addition  of  their  names  of  office  was  but  descriptto 
personoe,  the  scope  and  averments  of  the  complaint  also  harmonizing  with  the 
omission.  Bennett  v.  Whitney,  94  Nl  Y.  302,  distinguishing  Beers  v.  Shannon, 
73  N.  Y.  292. 

75  Boyd  V.  U.  S.  Mtge.  &  T.  Co.,  84  App.  Div.  466,  82  N.  Y.  Supp.  1002. 

76  Weil  V.  Martin,  24  Hun,  645. 

7"N.  Y.  Code  Civ.  Pro.,  §  451.  It  is  not  enough  to  use  the  name  "John 
Doe  " ;  the  Code  permission  requires  that  plaintiff  should  intend  to  join  some 
definite  person,  and  designate  him  by  a  description  as  well  a»  a  fictitious  name. 
See  Town  of  Hancock  v.  First  Nat.  Bank,  93  N.  Y.  82 ;  Hochman  v.  Hauptman, 
76  App.  Div.  72,  78  N.  Y.  Supp.  659. 

If  he  bears  any  relation  to  a  party  fully  named,  he  may  be  identified  by 
stating  that  relation ;  if  he  bears  any  relation  to  the  property  which  is  the  sub- 
ject of  the  action,  he  may  be  identified  by  that,  as  for  instance,  "  the  oocu- 


78  N.  Y.  Code  Civ.  Pro.,  §  451 ;  People  ex  rel.  Maibach  v.  Dunn,  38  App.  Div. 
112,  56  N.  Y.  Supp.  627. 
40 
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8.  — unknown  persons.]  —  There  is  a  class  of  cases  where  the 
name  piay  be  known  in  part  or  in  full,  but  the  existence  of  a  living 
person  corresponding  to  it  is  unknown,  as  in  the  case  of  possible 
heirs  of  a  person  who  is  supposed  to  be  or  who  may  be  dead,  or 
unknown  owners  of  property  in  a  proceeding  directly  affecting 
property.  In  such  cases  the  better  way  is  not  to  resort  to  fic- 
titious names,  unless  the  number  of  such  persons  is  Icnown,  but 
to  designate  them  in  the  siimmons  by  their  class  description,  as 
"  the  unl^nown  persons  who  are  or  may  be  heirs  of  John  Doe, 
deceased."  ™    Adding  "  if  any  "  does  not  vitiate.**" 

9.  —  partnership.]  —  To  join  a  partnership  either  as  plaintiff 
or  defendant,  the  names  of  all  the  partners  should  be  given,  not 
the  firm  name,®^  except  in  those  jurisdictions  where  the  statutes 
allow  siiing  them  by  the  firm  name,  or  where  the  partnership,  by 

pant  of  premises  "  designated.  Any  designation  within  the  pleader's  power 
which  afl'ords  reasonable  means  of  identification  is  enough.  This  is  accord- 
ing to  the  English  practice.  In  one  case  (2  Sim.  &  Stu.  188)  where  a  babe 
was  ii  necessary  party,  the  father  and  mother  refused  to  have  her  baptized,  in 
order  to  embarrass  tlie  issue  of  process  against  her.  In  that  case  the  form  of 
description  approved  by  the  vice-chancellor,  was  to  designate  her  in  the  sub- 
poena as  "  the  youngest  female  child  of  "  "her  father  and  mother.  In  one  case 
in  this  State,  the  owner  of  a  seine  in  the  Hudson  river  sued  the  skipper  of  a 
sloop  for  running  over  his  net,  and  Harris,  J.,  said  that  the  designation  of 
defendant  as  "  the  man  in  command  of  the  sloop  Hornet,"  would  be  good. 
Pindar  v.  Black,  4  How.  Pr.  95. 

In  any  case  of  using  a  partial  or  fictitious  name,  the  summons  and  complaint 
should  allege  the  ignorance  of  the  true  name.  Gardner  V.  Kraft,  52  How.  Pr. 
499. 

It  is  also  irregular  to  name  a  defendant  by  his  last  name  only,  leaving  a 
blank  instead  of  inserting  a  fictitious  christian  name  and  a  description  iden- 
tifying him.  Von  Hatten  v.  Scholl,  1  App.  Div.  32,  36  N.  Y.  Supp.  771  (the 
irregularity  is  amendable).  Hilton  v.  Sinsheimer,  5  N.  Y.  Civ.  Pro.  355  (a 
description  need  not  be  added  in  an  ordinary  action  at  law,  where  personal 
service  is  made). 

T9  See  N.  Y.  Code  Civ.  Pro.,  §  451.  Lenehan  v.  College  of  St.  Francis,  30 
Misc.  378,  63  N.  Y.  Supp.  1033;  aff'd,  51  App.  Div.  535,  64  N.  Y.  Supp.  868. 
The  complaint  in  such  case  should  allege  the  ignorance  and  disclose  the  plain- 
tifl"s  intent  to  make  them  parties.  Moir  v.  Flood,  66  App.  Div.  544,  73  N.  Y. 
Supp.  364.     See  also  Allen  r.  Smith,  25  Ark.  495. 

_  so  Abbott  c.  Curran,  98  N.  Y.  065.  It  is  improper  to  name  a  party  as  if 
living,  and  at  the  same  time  join  his  personal  representatives  as  unknown  per- 
sons.   Tyrrell  r.  Seaman's  Bank,  57  App.  Div.  381,  68  N.  Y.  Supp.  275. 

81  An  action  by  an  individual  on  a  contract  running  to  a  partnership  may 
be  dismissed  at  the  trial.  If  the  fact  be  that  the  individual  did  business  under 
that  name,  the  complaint  is  insufficient  without  amendment.  Weichsel  v. 
Spear,  47  N.  Y.  Super  Ct.  223.  s.  P.,  whers  defendant  was  sued  on  a  partner- 
ship obligation.  Wildrick  v.  Heyshem,  ^G  App.  Div.  515,  89  N.  Y.  Supp.  78. 
An  amendment  was  permitted  at  the  trial,  striking  out  the  words  "&  Son" 
and  substituting  the  son's  name.  Bannerman  v.  Quackenbush,  11  Daly  (N.  Y.j, 
529. 
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having  a  president  or  treasurer,  and  consisting  of  seven  or  more 
persons,  is  -within  the  statue  allowing  associations  to  sue  or  be  sued 
in  the  officer's  nanae.^ 

But  where  the  firm,  whether  suing  or  sued,  is  a  special  part- 
nership under  the  statute,  only  the  general  partners  should  be 
named,**  unless  the  action  seeks  to  charge  the  special  partner,  or 
is  a  controversy  between  the  partners.** 

And  if  the  plaintijff  cannot  ascertain  the  names  of  the  part- 
ners he  may  sue  them  in  the  firm  name,*^  or  by  fictitious  names,*® 
in  either  case  alleging  the  inability  in  his  complaint,  and  amend- 
ing after  he  discovers  the  fact. 

If  the  parnership  be  a  limited  or  a  special  one,  under  the  stat- 
ute, an  action  is  brought  and  conducted  by  and  against  the  general 
partners  in  the  same  manner  as  if  there  were  no  special  part- 
ners.*'' 

A  dormant  partner  is  not  a  necessary  co-plaintiff  in  an  action 
on  a  partnership  contract,**  and  a  dormant  partner  not  known  to 
be  such  by  the  plaintiff  when  he  contracted  with  the  firm,  is  not 
a  necessary  co-defendant  Avith  the  other  partners.*® 

10.  — corporation.]  — A  corporation  should  be  designated  in  a 
judicial  proceeding  by  its  technical  name  of  incorporation.®"  It 
is  not  enough  to  name  its  trustees  and  describe  them  as  such,  or 
indicate  that  they  sue  or  are  sued  as  siich.®^  In  some  few  cases, 
however,  the  legal  title  of  the  corporation  is  "  The  Trustees  of," 
etc.. 

It  is  not  safe  to  assume  that  a  "  company,"  so  called,  is  a  cor- 


82  N.  y.  Code  Civ.  Pro.,  §  1919. 

83  N.  Y.  Partnership  Law  (L.  1897,  chap.  420),  §  38;  Van  Alstyne  v.  Cook, 
25  N.  Y.  489. 

84  Walkenshaw  v.  Perzel,  4  Robt.  426,  32  How.  Pr.  233. 

85  Thompson  v.  Kessel,  30  N.  Y.  383. 

In  Gumbel  v.  Pitken,  113  U.  S.  545,  firm  name  in  writ  of  error  was  lield 
sufficient  where  the  individual  names  appeared  in  the  record,  distinguishing 
the  case  of  The  Protector,  11  Wall.  82. 

86  See  paragraph  2,  p.  611   (alove). 

87 N.  Y.  Parlncvship  Law  (L.  1897,  chap.  420),  §  38. 

88  Lewis  V.  Greider,  51  N.  Y.  231;  McCabe  v.  Goodfellow,  15  N.  Y.  Supp. 
377,  21  Civ.  Pro.  65. 

89  Clarkson  v.  Carter,  3  Cow.  84. 

SOMcGary  v.  People,  45  N.  Y.  153;  Matter  of  U.  S.  Mortgage  Co.,  83  Hun, 
572,  32  N.  Y.  Supp.  11  (a  corporation  cannot  obtain  another  legal  name  by 
user).  If  the  corporation  has  contracted  under  a  different  name,  it  should 
be  sued  in  its  legal  name  and  will  be  estopped  from  denying  that  the  assumed 
name  was  not  appropriate  to  bind  it.  See  Hascall  v.  Life  Assoc,  of  Am.,  5 
Hun,  151;  aff'd,  66  N.  Y.  616. 

91  See  Lucas  v.  Johnson,  8  Barb.  244. 
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poration ;  but  the  actual  fact  should  be  ascertained.  A  summons 
treating  a  firm  as  a  corporation  is  amendable  by  substituting  per- 
sons found  to  be  a  firm  under  that  name,  if  there  be  no  such  cor- 
poration.^^ But  not  if  actually  served  on  such  a  corporation,®' 
for  this  is  more  than  a  change  of  the  description  or  capacity  of 
person,  it  is  a  change  of  the  legal  personality  itself. 

Variances  in  the  name  of  a  corporation  which  do  not  raise  any 
question  of  identity  are  amendable,®*  and  if  slight,  may  be  dis- 
regarded.®'' 

11.  —  association  or  joint-stoch  company.]  — "The  statute  re- 
lating to  joint-stock  companies  and  some  other  associations  allows 
actions  to  be  brought  by  or  against  them  by  naming  an  officer  in- 
stead of  joining  the  members,®®  in  which  case  however,  judg- 
ment is  to  be  enforced  against  the  associate  party  before  an  action 
can  be  brought  against  the  members.  Under  such  statute  the  as- 
sociation is  deemed  the  party,  althotigh  the  officer  designated  by 
statute  be  named  on  the  record.®'' 

12.  Infants.]  — An  infant  plaintiff  should  be  designated  as, 
"  James  Fox,  an  infant,  by  Robert  Fox,  his  guardian  ad  litem, 
plaintiff."     The  infant  is  the  party  plaintiff. 

92  Munzinger  v.  Courier  Co.,  82  Hun,  575,  31  N.  Y.  Supp.  737,  24  Civ.  Pro. 
175,  1  Anno.  Cas.  32  (amendment  of  summons  allowed  from  "The  Courier 
Company "  to  "  G.  B.  as  President  of  the  Courier  Company,"  and  complaint 
amended  bv  substituting  an  allegation  that  defendant  was  a  voluntary  asso- 
ciation for  an  allegation  that  it  was  a  corporation),  s.  P.,  Evoy  v.  Exp.  Aid 
Soc,  21  N.  Y.  Supp.  641. 

83  Millc  Pan  Association  v.  Remington  Agric.  Works,  89  N.  Y.  22,  rev'g  25 
Hun,  475.  So,  an  amendment  substituting  a  corporation  for  an  individual 
named  as  defendant  cannot  be  permitted,  even  though  it  was  alleged  and  sup- 
posed that  the  individual  was  doing  business  under  the  name  of  the  company. 
Licausi  v.  Ashworth,  78  App.  Div.  486,  79  N.  Y.  Supp.  633. 

The  rule  as  to  amending  is  more  liberal  in  England  and  in  some  of  the 
United  States.  See,  for  instance,  Farrier  v.  Schroeder,  40  N.  J.  L.  601;  abstr. 
s.  c,  8  Eepr.  626. 

94  Bank  of  Havana  v.  Magee,  20  N.  Y.  355;  Eeilly  v.  World  Pub.  Co.,  \i. 
N.  Y.  St.  Eep.  390. 

95  See  Germantown  Farmers'  Mut.  Ins.  Co.  v.  Dhein,  57  Wise.  521,  15  N.  W. 
Rep.  840. 

96  N.  Y.  Code  Civ.  Pro.,  §  1919,  allows  the  president  or  treasurer  of  an  unin- 
corporated association  of  seven  or  more  persons  to  sue  and  be  sued  for  most 
purposes,  instead  of  joining  all  the  associates.  Unless  the  plaintiff  avails 
himself  of  this  permission  of  the  statute,  the  members  of  the  association  must 
all  be  named.  See  Messier  v.  Schwarzkopf,  35  Misc.  72,  71  N.  Y.  Supp.  242  r 
Hanke  r.  Cigarmakers'  Union,  27  Misc.  529,  58  N.  Y.  Supp.  412. 

9"  An  attachment,  however,  should  be  issued  against  the  association,  and 
not  against  the  defendant.    Mertz  v.  Fenouillet,  13  App.  Div.  222,  43  N.  Y. 
Supp.  217.  ^^ 
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An  infant  defendant  is  named  in  the  summons  precisely  as 
though  an  adult;  when  a  guardian  ad  litem  has  been  appointed  for 
him  the  title  will  be  changed  to  read  as  in  the  case  of  the  infant 
plaintiff. 

13.  Mode  of  objecting  to  error  in  name.]  —  If  a  party,  plain- 
tiff** or  defendant,*®  sues  or  is  sued  by  a  wrong  name  (not  stated 
to  be  fictitious  because  the  true  name  is  unltnown),  the  proper 
mode  of  objecting  is  to  move,^  or  plead  in  abatement,^  rather  than 
to  lie  by  and  resist  the  enforcement  of  the  judgment,  unless  the 
error  be  such  as  to  deprive  the  process  of  its  character  of  legal  no- 
tice.* 

14.  Defects  of  summons.]  —  Defects  in  summons  will  not  de- 
feat jurisdiction  if  it  is  clear  that  the  party  was  not  or  could  not 
have  been  misled.*  The  statute  prescribing  the  requisites  of  the 
paper  is  to  be  read  in  the  light  of  its  object  to  give  clear  and  ade- 
quate notice  of  the  existence  of  the  action,  and  information  as  to 
the  time  and  mode  of  resistance;  and  the  rule  now  generally  ap- 
plied is  that  a  defect  which  does  not  defeat  this  purpose  may  be 
disregarded  or  amended." 

98  Farrington  v.  Muohmore,  52  App.  Div.  247,  65  N.  Y.  Supp.  432 ;  Watson  v. 
Watson,  47  Mich.  427,  11  N.  W.  Rep.  227. 

99  Bloomfield  R.  E.  Co.  v.  Burress,  82  Ind.  83. 

1  If  the  party  be  actually  before  the  court,  misnomer  is  waived  if  not  ob- 
jected to.  Waterbury  v.  Mather,  16  Wend.  611;  Bank  of  Havana  v.  Magee, 
20  N.  Y.  355.  And  the  only  remedy  available  to  the  defendant  in  case  of  mis- 
nomer of  the  plaintiff,  is  to  plead  it  in  his  answer.  Farrington  v.  Muchmore, 
52  App.  Div.  247,  65  N.  Y.  Supp.  432.  An  error  in  the  spelling  of  plaintiff's 
name  in  the  summons  and  complaint  may  be  corrected  on  the  trial,  and  is  a 
mere  formal  amendment.  Mitterwalner  v.  Supreme  Lodge,  109  App.  Div.  70, 
95  N.  Y.  Supp.  1090.  See  Smith  v.  Jackson,  20  Abb.  N.  C.  422,  12  Civ.  Pro. 
428,  aff'd,  1  N.  Y.  Supp.  13  (another  person  than  intended  defendant  served 
with  summons  may  cither  disregard  or  move  to  set  aside  service). 

2  N.  Y.  Code  Civ.  Pro.,  §  1777,  as  to  corporations. 

3  See,  for  instances.  People  ea;  rel.  Liatto  v.  Dunn,  27  Misc.  71,  58  N.  Y.  Supp. 
147;  Stuyvesant  v.  Weil,  167  N.  Y.  421;  Mitterwallner  v.  Supreme  Lodge,  109 
App.  Div.  70,  95  N.  Y.  Supp.  1090;  Ford  v.  Doyle,  37  Cal.  346. 

4  Stuyvesant  v.  Weil,  167  N.  Y.  421. 

5  A  summons  with  a  clause  giving  notice  that  on  default  plaintiff  will  apply 
to  the  court  for  relief,  instead  of  that  he  will  enter  judgment,  does  not  prevent 
entering  judgment  with  the  clerk,  on  default,  if  the  complaint  was  served  with 
the  summons. 

Heinrick  r.  Englund  (Minn.  1885),  26  N.  W.  Rep.  122.  Here  the  court  say: 
"  The  form  of  notice  in  the  summons  will  confer  no  right  upon  a  plaintiff  to 
enter  judgment  without  application  to  the  court,  when  application  is  necessary 
by  the  form  of  the  complaint;  and,  by  analogy  of  reasoning,  we  think  that 
when  both  summons  and  complaint  are  served,  a  plaintiff  is  entitled  to  judg- 
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15.  Waiver.]  — A  defendant  who  is  sui  juris  waives  all  defects, 
either  in  the  summons  or  the  service,  by  a  general  appearance." 

ment  without  application  to  the  court,  notwithstanding  the  form  of  notice  in 
the  summons,  when  such  application  is  unnecessary  under  the  form  of  the 
complaint.  But  even  if  the  plaintiff  in  this  case  should  regularly  have  applied 
to  the  court  for  judgment,  his  failure  to  do  so  was  an  irregularity  which  did 
not  prejudice  defendant,  for  the  reason  that  under  the  complaint  plaintiffs 
would  have  been  entitled  to  an  order  for  judgment  as  a  matter  of  course. 
Libby  v.  Mikelborg,  28  Minn.  38,  8  N.  W.  Rep.  903." 

So  the  omission  of  the  words  "  judgment  by,"  before  "  default,"  held  not 
fatal.     Kimball  v.  Castagnio,  8  Colo.  525,  9  Pac.  Rep.  488. 

But  a  notice  to  the  effect  that  the  plaintiff  would  take  judgment  on  de- 
fendant's failure  to  appear,  without  any  notice  that  plaintiff  would  apply  to 
the  court  for  relief,  was  held  fatally  defective  in  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Nieholls,  8  Colo.  188,  6  Pac.  Rep.  512. 

Under  a  statute  providing  that  the  summons  should  embody  a  statement 
of  "  the  cause  and  general  nature  of  the  action,"  a  statement  that  the  action 
was  to  recover  for  "  certain  damages,  by  reason  of  the  negligent  operation  of 
said  (defendant's)  road,  etc.,"  held  insufficient  because  it  failed  to  indicate 
whether  as  carrier  or  otherwise.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Nicholls, 
8  Colo,  188,  6  Pac.  Rep.  512. 

A  mistake  in  process  issued  on  December  28,  requiring  defendant  to  appear 
on  the  second  "  Monday "  of  December  next  instead  of  "April,"  was  disre- 
garded in  Williams  v.  Buchanan  (Ga. ),  1  Ga.  L.  Rep.  63. 

Under  the  Iowa  statute,  a,  summons  that  notified  the  defendant  to  appear 
at  the  next  term,  but  without  explicitly  naming  the  term,  was  held  sufficient 
in  Farmers'  Ins.  Co.  v.  Highsmith,  44  Iowa,  330. 

Under  the  California  statute,  a  notice  issued  out  of  the  Superior  Court  of 
San  Francisco,  held  not  defective  in  omitting  to  notify  the  defendant  to  ap- 
pear within  20  days,  such  notice  being  served  out  of  the  county,  but  within 
the  district  in  which  the  action  was  brought,  such  court  being  one  of  superior 
jurisdiction.     McCauley  v.  Fulton,  44  Gal.  355. 

A  misdating  was  held  not  to  vitiate  in  Smith  v.  Walker,  6  S.  C.  169. 

But  where  the  notice  (summons),  as  put  into  the  hands  of  the  officer,  had 
the  appearance  day  left  blank,  held  that  the  action  was  not  so  commenced  as 
to  prevent  the  running  of  the  statute  of  limitations.  Phinney  v.  Donahue, 
67  Iowa,  192,  25  K  W.  Rep.  126. 

A  notice  that  failed  to  conform  to  the  statutory  requirement,  that  the  hour 
of  appearance  should  be  specified,  was  held  fatally  defective  in  Hodges  v. 
Brett,  4  G.  Greene  (Iowa),  345. 

A  copy  summons  failing  to  contain  the  name  of  plaintiff's  attorney  may  be 
amended  where  the  defendant  compared  it  with  the  original,  and  was  not  mis- 
led or  prejudiced.  Hull  v.  Canan.  Elec.  Light  Co.,  55  App.  Div.  419,  66  N.  Y. 
Supp.  865. 

6  See  Chapter  V  of  this  volume. 
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FORM  No.  365. 
Summons. 


Name  of  court,  and,  if  in  the  Supreme  Court,  the  name  of  county 
in  which  plaintiff  desires  triaU 


[Full  names  of  aW  the']  plaintiffs 

against 

[Full  names  of  all^  the]  defendants 

[indicating  unhnown  defendants,  if 
any,  thus:  John  S.  Eobinson,  the  name 
"  John  "  being  fictitious,  the  first  name 
of  said  defendant  being  unknown  to 
plaintiff,  said  defendant  being  a  part- 
ner of  the  •  defendant  Robert  Fox  in 
the  firm  of  Robert  Fox  &  Co. ;  Patrick 
Scully,  if  living,  and  his  wife,  if  any, 
whose  name  is  tmknown  to  plaintiff, 
and  the  widow,  devisees,  heirs  at  law, 
and  next  of  kin  of  said  Patrick  Scully, 
if  deceased,  who  are  unknown  to  plain- 
tiff"]. 

Defendants. 


[In  a  matrimonial  ac- 
tion, where  the  com- 
plaint is  not  personally 
served  upon  defendant 
within  the  State,  state 
character  of  the  action, 
as:]  Action  for  a  di- 
vorce [or,  separation  — 
or,  to  annul  a  mar- 
riage.]* 


To  the  above-named  defendant  [s]  :  You  are  hereby  summoned 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of  your 
answer  on  the  plaintiff's  attorney  [of  if  he  appear  in  person,  on 


7N.  Y.  Code  Civ.  Pro.,  §  417,  re- 
quires a  summons  in  the  Supreme 
Court  to  name  the  eounty. 

The  words  "  city  and  coun^  of 
New  York "  in  the  caption,  in  an 
action  brought  in  the  Supreme  Court, 
are  a  sufficient  designation  of  the 
county  in  which  the  plaintiff  desires 
the  trial.  Ward  v.  Sands,  10  Abb. 
N.  C.  GO. 

In  case  of  difference,  the  county 
named  in  the  complaint  will  prevail 
over  the  county  named  in  the  sum- 
mons. Fisher  v.  Ogden,  12  App.  Div. 
602,  43  N.  Y.  Supp.  Ill;  Tolhurst  v. 
Howard,  94  App.  Div.  439,  88  N.  Y. 
Supp.  235.  A  mere  inadvertent  error 
in  stating  a  wrong  county  in  the  com- 
plaint  will   not   affect,    if    plaintiff's 


attorney  moves  promptly  to  correct 
the  error.  Goldstein  v.  Marx,  73  App. 
Div.  545,  77  N.  Y.  Supp.  956,  11  Anno. 
Cas.  313. 

Omission  to  name  the  county  is  an 
irregularity  which  the  court  maj 
allow  to  be  amended,  even  by  way  of 
defeating  a  motion  to  set  aside  the 
summons  because  of  the  defect.  Wal- 
lace V.  Dimmick,  24  Hun,  635. 

8  Name  all  the  parties.  N.  Y.  Code 
Civ.  Pro.,  §  417.  Lyman  v.  Milton, 
44  Cal.  630. 

«  N.  Y.  Code  Civ.  Pro.,  §  1774.  See, 
also.  Form  367,  when  action  is  on  a 
penal  t  J'. 

10  Sustained  by  Wheeler  v.  Scully, 
50  N.  Y.  067 ;  see  paragraphs  7  and  8, 
pp.  625,  626,  supra. 
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the  plaintiff],  within  twenty  days"  after  the  service  of  this  sum- 
mons, exclusive  of  the  day  of  service ;  and  in  case  of  your  failure 
lo  appear  or  answer,^^  judgment  will  be  taken  against  you  by  de- 
fault for  the  relief  demanded  in  the  complaint. 

[Date^^]  [Signature^^  of]  Plaintiff's  attorney.^" 

[Or    signature    of],    Plaintiff    in    per- 


son. 


16 


l^Add    office    and    post    office    address,^'' 
with  street  and  street  numher,  if  any, 
or  other  designation,  if  in  a  city.] 
[Indorsement,  and  Notices  appended;  see  following  Forms.] 


FORM  No.  366. 

Notice  served  with  summons  when  complaint  is  not  served,  in  action  for 
money  demand  on  contract.is 

To  the  defendant  [s]  above-named  [or,  named  in  the  annexed  — 
or,  within  —  summons]  : 
Take  notice,  that  upon  your  failure  to  appear  and  answer  the 


11  Where  the  summons  erroneously 
specifies  the  time  within  which  an 
answer  must  be  served,  the  error  is 
not  necessarily  jurisdictional,  but 
may  be  a  mere  irregularity,  and 
amendable.  Hammond  v.  Tillotson,  18 
Barb.  332;  Gibbon  v.  Freel,  65  How. 
Pr.  273  (holding  amendable  a  sum 
mens  issued  out  of  the  New  York 
Marine  (now  City)  Court,  and  served 
by  publication,  that  allowed  six  days 
to  answer  instead  of  the  ten  required 
by  statute ) . 

12  A  notice  to  answer,  without  men 
tioning  demurring,  held  sufficient  to 
sustain  a  default  even  in  the  absence 
of  a  statute  making  the  above  form 
sufficient.  Lyman  v.  Bechtel,  55  Iowa, 
437,  7  Northwest.  Rep.  673  (so  hold- 
ing under  rule  providing  for  default 
on  failure  to  answer  or  demur). 

IS  The  date  is  not  usually  material. 
Smith  V.  Walker,  6  S.  C.  169  (holding 
not  void  an  attachment  dated  earlier 
than  the  summons). 

1*  A  printed  subscription  is  suffi- 
cient. Barnard  v.  Heydrick,  49  Barb. 
62,  2  Abb.  Pr.  (N.  S.)  47;  Mutual 
Life  Ins.  Co.  v.  Ross,  10  Abb.  Pr. 
260,  n.;  Mayor,  etc.,  of  New  York  o. 
Eisier,  2  Civ.  Pro.  Rep.  (Browne) 
125,  10  Daly,  396. 


15  But  one  attorney,  or  firm  of  at- 
torneys, can  act  as  the  record  attorney 
of  plaintiffs.  Jones  v.  Conlon,  48 
Misc.  172,  96  N.  Y.  Supp.  255. 

18  Required  by  N.  Y.  Code  Civ.  Pro., 
§  55,  if  he  does  not  appear  by  at- 
tornev. 

IT  Required  by  N.  Y.  Code  Civ.  Pro., 
§  417. 

18  The  object  is  to  enable  plaintiff 
to  take  judgment  by  default  on  appli- 
cation to  the  clerk  instead  of  to  the 
court.  N.  Y.  Code  Civ.  Pro.,  §  419; 
Sharp  V.  Clapp,  15  App.  Div.  445,  44 
N.  Y.  Supp.  451. 

The  plaintiff  is  not  estopped  by 
this  notice  from  subsequently  serving 
a  complaint  sounding  in  tort.  Sharp 
V.  Clapp,  supra. 

The  notice  may  be  amended,  but 
not  ex  parte.  Cassidy  v.  Boyland,  3 
N.  Y.  Supp.  258,  15  Civ.  Pro.  Rep. 
220. 

As  to  what  is  a  money  demand  on 
contract,  see  Richmond  liill  S.  S.  Co. 
V.  Seager,  31  App.  Div.  288,  52  N.  Y. 
Supp.  985,  6  Anno.  Cas.  65,  27  Civ. 
Pro.  Rep.  395;  Augner  v.  Mayor,  14 
App.  Div.  461,  43  N.  Y.  Supp.  803; 
Peyser  V.  MeCormack,  7  Hun,  300. 
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summons  in  this  action,  judgment  will  be  taken  against  you  for 
the  sum  of  dollars  with  interest  from  the  "^day  of 

,19     ,   [on  dollars  thereof,  and  interest  from 

the  .day  of  ,   19     ,  on  dollars  thereof  **], 

with  costs., 
[Date.^  ^Signature  and  address  as  in  last  Form.] 

FORM  No.  367. 
Indoisement  on  copy  summons  for  penalty  served  without  complaint.2o 
[Indorse  on  copy  ■  served}  According  to  the  provisions  of  sec- 
tion ^^,  of  chap.  ,  of  an  act  of  the  legislature  of  the 
State  of  New  York,  passed  ,  19  ,  and  entitled  [title  of 
act]  and  the  acts  amendatory  thereof,  viz.,  [stating  them  in  like 
manner. li^^ 

FORM  No.  368. 
Notice  of  object  of  action  and  no  personal  claim.23 
[  Title  of  court  and  action.] 
To  Y.  Z.,  one  of  the  defendants  above-named. 
Please  take  notice,  that  the  object  of  this  action,  in  which  a 


19  The  amount  of  interest  need  not 
be  stated.  BuUard  v.  Sherwood,  85 
N.  Y.  253. 

20  The  provision  of  N.  Y.  Code  Civ. 
Pro.,  §  1897,  requiring  an  indorse- 
ment, applies  to  an  action  brought  by 
the  people.  People  v.  O'Neil,  54  Hun, 
610,  8  N.  Y.  Supp.  123.  Also,  an 
action  on  a  municipal  ordinance. 
Mayor,  etc.,  of  New  York  v.  Eisler,  2 
Civ.  Pro.  Eep.  (Browne)  125,  10 
Daly,  396.  Does  not  apply  to  actions 
for  damages,  where  the  penalty  is 
only  incidental  to  the  recovery.  Layton 
V.  McConnell,  61  App.  Div.  447,  70 
N.  Y.  Supp.  679  (malicious  trespass). 

The  omission  to  make  the  indorse- 
ment is  cured  by  defendant's  answer- 
ing without  objection.  Veriion  v. 
Palmer,  48  N.  Y.  Super.  Ct.  231. 

A  general  appearance  by  the  defend- 
ant is  not  a  waiver  of  the  objection, 
pnd  when  the  comp^   '  served  and 

tlip  nnture  of  the  action  first  appears, 
a  motion  will  lie  to  set  aside  the 
service.  Farmers'  etc.,  Bank  v. 
Stringer,  75  App.  Div.  127,  77  N.  Y. 
Supp.  410. 

The  object  is  to  give  the  informa- 
tion, and  if  this  is  duly  given,  literal 
indorsement  is  unnecessarv.  Prussia 
V.  Guenther,  16  Abb.  N.  C.  230 
(where  omission  to  mention  an 
amendatory    statute,    on    which    the 


officer  who  was  plaintiff  relied  for  his 
right  to  sue,  was  held  not  to  vitiate). 
Failure  to  indorse  the  summons  is 
an  irregularity  for  which  the  service 
may  be  set  aside.  Bissell  v.  N.  Y.  C. 
&  H.  R.  R-.  R.  Co.,  67  Barb.  385.  But 
tne  fact  that  the  object  of  the  action 
is  to  enforce  a  penalty  must  be  prop- 
erly established  on  the  motion.  Delis- 
ser  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  59 
N.  Y.  Super.  233,  14  N.  Y.  Supp.  382. 

21  ;Mentioning  two  sections  under 
both  of  which  plaintiff  might  have 
sued  in  the  same  action,  held  suffi- 
cient, though  the  complaint  filed  set 
forth  a  cause  of  action  for  a  violation 
of  onlv  one.  Ripley  v.  McCann,  34 
Hun,  112. 

22  Adding  a  general  reference  to 
"  the  acts  amendatory  thereof,"  was 
held  not  to  vitiate  where  the  amend- 
ments did  not  affect  the  section  men- 
tioned. Ripley  v.  McCann,  34  Hun, 
112. 

A  copy  of  an  alias  summons  in  a 
Municipal  Court  need  not  be  indorsed 
where  the  copy  of  the  original  served 
at  same  time  upon  the  defendant  bore 
a  proper  indorsement.  State  Board  of 
Pharmacy  v.  Jacob,  46  Misc.  607,  92 
N.  Y.  Supp.  836. 

23  Under  N.  Y.  Code  Civ.  Pro.,  §  423. 
The  purpose  of  this  is  to  save  copy- 
ing voluminous  papers,  and  to  charge 
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summons  is  herewith  served  upon  you,  is  [here  state  general  ob- 
ject j  for  instance,  tlius:~\ 

[In  partition]  to  obtain  partition  of  the  premises  described  be- 
low, to  be  made  among  the  owners  thereof  by  commissioners  to 
be  appointed  for  the  purpose,  or  to  obtain  a  sale  thereof  and  a 
division  of  the  proceeds,  if  a  partition  cannot  be  made  without 
prejudice  to  the  interests  of  the  owners. 

[Or,  in  foreclosure,  thus:]  to  foreclose  a  mortgage  upon  the 
premises  described  below,  executed  by  W.  X.,  and  Y.  X.,  his 
wife,  to  M.  ]Sr.,  dated  the  day  of  ,  19     ,  for 

dollars,  with  interest  from  ,19     ,  which  mortgage  was 

recorded  in  the  office  of  ,  on  the  day  of  , 

19     ,  in  Book  ISTo.         of  Mortgages,  page         .^* 

[Or,  in  action  to  establish  lien,  etc.,  tlius:]  to  enforce  the  sale  of 
certain  lands,  described  in  a  deed  dated  ,19     ,  made  by 

[name]  to   [name]   and  others,  and  duly  recorded  in 
county   [stating  place],  and  out  of  the  proceeds  of  said  sale  to 
refund  to  said  certain  moneys  paid  by  said  in  be- 

half of  said  .^^ 

The  premises  in  question  are  described  in  the  complaint  as  fol- 
lows [copy  description]. 

No  personal  claim  is  made  against  you. 
[Date.]  [Signature  and  office  address  of], 

Attorney  for  plaintiff. 

the  defendant  served  with  costs  if  he  Whetts    (Cin.  Super.  Ct.),  1  Handy, 

unreasonably  defends.  39. 

24  It  is  not  sufficient  to  state  that  25  This  form  -was  sustained  in  Gary 
the  action  is  brought  "  for  the  recov-  v.  May,  16  Ohio,  66,  79. 
ery  of  money  and  for  the  foreclosure  A  notice  that  the  object  was  "  to 
of  a  mortgage."  There  should  be  a  set  aside  "  a  certain  deed  made  by  W. 
pertinent  description  of  the  mortgaged  to  the  defendant,  without  any  fur- 
premises  such  as  that  a  tenant  in  pos-  ther  indication  of  the  nature  of  the 
session  may  know  that  the  property  case,  was  held  insufficient  in  Bobb  v. 
IS  sought  to  be  charged.     Lawler  v.  Woodward,  42  Mo    482 
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AETICLE   11. 

Peesonal  Seevice  and  Peoof  Theeeof. 

[The  general  rule  as  to  service  of  the  ordinary  papers  in  an  action,  after 
action  begun,  have  already  been  stated  in  the  article  on  Seevice,  p.  378  of  this 
volume.  It  remains  to  state  here  those  rules  which  are  peculiar  to  the  sum- 
mons or  other  process  by  which  the  court  acquires  jurisdiction.  For  obviouti 
reasons  special  safeguards  are  prescribed  for  securing  actual  notice  of  the 
commencement  of  an  action,  which  are  not  requisite  for  subsequent  steps. 

For  obvious  reasons  under  "  personal  service  "  is  included  service  on  a  cor- 
poration by  delivery  to  its  agent  or  oiSoer,  and  service  on  a  sheriff  by  delivery 
at  his  office,  although  in  one  aspect  they  might  be  regarded  as  rather  in  the 
nature  of  substituted  service.] 


10. 
11. 
12. 


Jurisdiction. 

Who    may    serve    process  — 

qualification  of  party. 
When  must  be  by  officer. 
Age  of  server. 
Place  of  service. 
Original  and  copy. 
Affidavit    of    service,    who 

make. 

—  contents. 

—  service  of  indorsement. 

—  alleging  age  of  server. 
Official  eertiiicate  or  return. 
Defects  in  proof  not  jurisdictional. 


■Dis- 


may 


FOEMS. 

(3G9)  Affidavit  of- personal  service. 

(370)  Another'  Form;     service    on 

many  defendants. 

(371)  The   same;    on   infant   under 

fourteen  and  next  friend. 

(372)  The   saitie;    on  judicially  de- 

clared incompetent,  tiy  de- 
livering to  committee. 

(373)  Order    requiring    service    of 

summons  upon  another  per- 
son, where  defendant  is  in- 
competent, though  not  ju- 
dicially so  declared. 


(374)  Affidavit  of  service  on  person 

designated  by  defendant. 

(375)  Affidavit   of   personal   service 

in  matrimonial  action. 

(376)  Affidavit  of  service  on  a  con- 

vict in  prison. 

(377) on    sheriff    by    serving 

under-sheriff  or  leaving  at 
office. 

(378) on  a  domestic  corpora- 
tion. 

(379) on    foreign    corporation 

by  delivering  to  director, 
cashier  or  managing  editor. 

(380) on  voluntary  associa- 
tion. 

(381)  Certificate  by  sheriff  of  per- 
sonal service  on  defendant. 
,(382)   Admission  of  personal  service. 

(383)  .L^^uUavit  to  signature  of  ad- 

mission of  service. 

(384)  Admission  of  service  and  con- 

sent to  immediate  judg- 
ment. 

(385)  Affidavit  of  failure  to  appear, 

answer  or  demurrer. 

(386)  Judgment  entered  on  admis- 

sion of  service  and  waiver 
of  answer. 


1.  Jurisdiction.]  —  It  is  the  service  of  the  summons  or  pro- 
cess intended  to  bring  defendant  into  court  which  gives  jurisdic- 
tion,^® not  the  service  of  the  complaint  or  other  pleading.^'' 

26  Barnes  v.  Harris,  4  N.  Y.  374 ;  Akin  v.  Albany  Northern  R.  E.  Co.,  14  How. 
337.  See  also  Ballard  v.  Bancroft,  31  Geo.  503  (reversing  judgment  for  fail- 
ure to  serve  the  process  with  the  pleading). 

■  27  Dew  «'.  Cunningham,  28  Ala.  466  (affirming  judgment  on  default,  notwith- 
standing failure  to  serve  the  pleading  with  the  process). 
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Serving  or  filing  the  pleading  is  not  a  jurisdictional  act,  unless 
made  so  by  the  statute,  as  is  the  case  for  instance  in  some  juris- 
dictions where  the  process  canjiot  issue  until  the  pleading  has  been 
filed.2« 

For  the  purpose  of  avoiding  the  bar  of  the  Statute  of  Limita- 
tions, an  action  is  deemed  commenced,  under  the  ISTew  York  stat- 
ute, even  before  service  of  summons  from  the  time  when  the  sum- 
mons is  delivered  with  intent  that  it  be  actually  served  by  the 
sheriff  or  other  officer.^*  And  a  provisional  remedy  may  be 
granted  before  service  of  summons,  and  from  the  time  of  granting 
it  in  a  case  provided  for  by  statute,  the  court  is  deemed  to  have  ac- 
quired jurisdiction.^" 

In  each  of  these  cases,  however,  the  acquirement  of  jurisdic- 
tion is  conditional  and  limited  to  the  specified  purpose,  and  liable 
to  be  defeated  by  failure  seasonably  to  proceed  in  the  action. 

2.  Who  may  serve  process. —  Disqualification  of  party.] — A 
party  to  the  action  is  not  competent  to  serve  the  summons  or  other 
process  by  which  it  is  commenced.*^ 

If  the  sheriff  or  constable  is  a  party  to  the  action,'"*^  he  is  dis- 
qualified to  serre  the  process,**  and  service  may  be  made  by  the 
coroner.** 

28 U.  S.  V.  Eddy,  28  Fed.  Eep.  220  (applying  the  Ohio  statute,  and  holding 
the  filing  of  the  pleading  before  the  service  of  the  process  indispensable). 
Otherwise  where  not  required  by  statute.      See  Keith  v.  Quinney,  1  Oreg.  364. 

29  N.  Y.  Code  Civ.  Pro.,  §  399. 

30  N.  Y.  Code  Civ.  Pro.,  §  416. 

31  N.  Y.  Code  Civ.  Pro.,  §  425;  Filkins  v.  O'Sullivan,  79  111.  524  (service 
by  a  person  not  an  officer,  though  deputized  by  the  sheriff,  and  having  the 
same  name  as  one  of  the  plaintiffs,  held  invalid  as  presumably  made  by  one 
of  the  plaintiffs). 

Service  by  a  party  is  a  mere  irregularity,  however.  Hunter  v.  Lester,  10 
Abb.  Pr.  345;  Losey  v.  Stanley,  83  Hun,  420,  31  N.  Y.  Supp.  950,  rev'd  on 
.nnother  point,  147  N.  Y.  560. 

For  the  rule  that  a  party  cannot  serve,  see  also  p.  379  of  this  volume. 

Under  a  statute  authorizing  service  of  summons  by  any  person  not  a  party 
appointed  bj'  the  officer  to  whom  the  summons  is  directed,  the  omission  to 
obtain  such  a  direction  is  fatal.  A  direction  from  a  justice  of  the  peace  is 
a  nullity.     Republican  "Valley  H.  R.  Co.  v.  Sayer,  13  Nebr.  280. 

32  And  at  common  law,  if  he  is  interested  in  the  action.  Windham  v. 
Hampton,  1  Root  (Conn.),  175,  (service  by  inhabitant  of  the  town  which  was 
plaintiff). 

Evarts  v.  Georgia,  18  Vt.  15  (sheriff's  ownership  of  property  within  the 
town  sued  disqualifies  him  to  serve  the  suit  on  the  town). 

33  Decker  v.  Ekelman,  17  Misc.  665,  41  N.  Y.  Supp.  412;  Smith  v.  Burliss, 
23  Misc.  544,  52  N.  Y.  Supp.  841,  28  Civ.  Pro.  Rep.  89. 

34  N.  Y.  Code  Civ.  Pro.,  §  172;  Knott  v.  Jarboe,  1  Mete.  (Ky.)  504  (sheriff, 
plaintiff,  cannot  serve  his  own  process;  and  execution  of  judgment  founded 
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If  an  under-sheriff  or  deputy  sheriff  is  a  party,  the  case  is 
within  the  mischief  of  the  statute,  and  service  should  be  made  by 
the  coroner,  or  by  a  private  person  if  the  statute  does  not  forbid.^^ 

3.  When  must  be  by  officer.]  —  If  the  process  be  directed  to 
an  officer  for  service,  or  if  the  statute^^  or  the  direction  of  the 
court*'^  prescribes  service  by  an  officer,  a  private  person  cannot 
make  service,^*  nor  another  officer  not  expressly  authorized  to  act 
in  such  case. 

4.  Age  of  server.]  — At  common  law  infancy  is  not  a  disquali- 
fication of  a  person  otherwise  authorized  to  serve  process.^® 

The  New  York  rule  is  that  no  personal  service  of  summons,  and 
of  the  complaint  or  notice,  if  any  accompanying  the  summons, 
shall  be  made  by  any  person  who  is  less  than  18  years  of  age.*** 

on  his  service  will  be  enjoined,  for  public  policy  is  opposed  to  service  by  a 
sheriff  who  is  interested  personally).  In  Erie  county,  ISIew  York,  tlie  county 
treasurer  executes  the  functions  of  the  coroner  in  these  matters.  N.  Y.  Code 
Civ.  Pro.,  §  ISla. 

35  See  Minott  v.  Vineyard,  11  Iowa,  90.  (Service  on  sheriff,  when  a  party, 
not  to  be  made  by  his  deputy,  because  the  sheriff  is  responsible  for  the  deputy's 
acts.     Therefore  service  by  special  coroner  is  good.) 

Graves  v.  Smart,  75  Me.  295.  (Under  a  statute  providing  that  where  u 
deputy  sheriff  is  a  party,  the  writ  may  be  served  by  another  deputy,  where 
the  sheriff  was  also  a  coroner,  and  the  writ  directed  to  a  coroner  was  served 
by  him  as  sheriff,  held  illegal.) 

Gage  V.  Graff  am,  11  Mass.  181  (service  by  one  deputy,  of  writ  against 
another  deputy ;  objection  waived  by  pleading ) . 

36  As  in  the  United  States  courts.  U.  S.  K.  S.,  §  680;  Eq.  Rule  15.  Also 
in  private  actions  for  a  statute  penalty  or  forfeiture.  IS.  i.  Code  Civ.  Pro., 
§  1895. 

37  As  contained  in  the  process  itself  in  some  juugdictions.     See  p.  379. 

38  Schwabacker  v.  Reilly,  2  Dill.  127  (writ  being  directed  to  marshal,  default 
refused  on  service  by  private  person ) . 

Arnold  v.  Wynn,  26  Miss.  338  (writ  directed  to  sheriff,  held  not  properly 
served  by  justice  of  the  peace  who  was  acting  coroner ) . 

Beard  v.  Smith,  9  Iowa,  50  (holding  service  by  coroner  irregular  because 
the  disqualification  of  the  sheriff,  which  the  statute  specified  as  the  condition 
of  the  coroner's  authority,  was  not  manifest,  but  only  matter  of  inference ) . 

Compare,  to  the  contrary.  Sawyer  v.  Price,  6  Ala.  285. 

Garner  v.  Clay,  1  Stew.  (Ala.)  182  (service  by  the  sheriff-elect  [before  he 
was  qualified],  made  as  the  deputy  of  his  predecessor,  after  the  latter's  term 
had  expired,  held  valid,  as  the  acts  of  a  sheriff  de  facto ) . 

39 Moore  v.  Graves,  3  N.  H.  408  (holding,  on  examination  of  the  aut]ioriti("<. 
that  an  infant  can  be  deputed  to  serve  a  writ,  because  that  act  is  purely 
ministerial). 

<0N.  Y.  Gen.  Rule  No.  18,  and  p.  380  of  this  volume,  s.  p.,  Howard  r.  Gal- 
loway, 60  Cal.  10. 

Service  by  infant  has  been  held  insufficient  in  Harvey  v.  Hall,  22  Vt.  211: 
s.  p..  Vail  V.  Eowell,  53  Vt.  109;  Tyler  v.  Tyler,  2  Root  (Conn.),  519.  Contra, 
Moore  v.  Graves,  3  N.  H.  408. 
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5.  Place  of  service.]  — As  a  general  rule  it  is  indispensable  that 
personal  service,  relied  on  to  give  jurisdiction,  should  be  made 
within  the  territorial  jurisdiction  of  the  court. *^ 

The  main  exception  to  this  rule  is  that  made  by  statute  as  to 
service  by  publication  and  mailing,  which  provides  for  actions  in 
which  tbe  court  may  exercise  jurisdiction  on  matters  within  the 
territory  upon  service  made  under  its  direction  beyond  its 
limits.*^  There  is  also  another  exception  in  the  case  of  local 
courts  of  limited  jurisdiction,  where  service  anywhere  within  the 
State,  or  within  specified  portions  of  it,  is  allowed  by  statiite,  as 
it  is  in  case  of  the  county  courts,  or  city  court  of  the  city  of 
ISFew  York,*^  in  cases  where  such  courts  have  jurisdiction  of  the  ac- 
tion itself. 

6.  Original  and  copy.]  —  In  theory  of  law,  the  original  process 
is  filed  as  the  record,  and  served  by  delivering  a  copy. 

The  copy  delivered  need  not  be  a  certified  copy,**  unless  attes- 
tation is  expressly  required,  in  which  case  it  is  essential.*^ 

7.  Affidavit  of  service  —  ivlio  may  malce.]  — Where  the  clerk 
who  made  the  service  had  left  the  State,  a  memorandum  by  him, 
and  an  afiidavit  of  information  derived  from  him,  were  received 
as  proof.*®  But  in  such  a  case,  where  there  was  no  proof  that 
the  clerk  knew  the  person  so  served  to  be  the  defendant,  and  that 
he  left  with  him  the  summons,  etc.,  nor  any  statement  of  the  place 
and  manner  of  service,  it  was  held  insufficient  to  sustain  the  judg- 
ment entered  thereon.*^ 

8.  —  contents;  general  rule.*^] — An  affidavit  of  service  of  sum- 
mons must  show  affirmatively  a  compliance  with  all  the  require- 

41  Brooklyn  Trust  Co.  v.  Bulmer,  49  N.  Y.  84;  Howell  v.  Manglesdorf,  33 
Kans.  194,  5  Pac.  Rep.  759,  and  eases  cited. 

42  See  Service  by  Publication,  p.  663 ;  Shepard  v.  Wrisrht,  35  Hun,  444, 
aff'd,   113  N.  y.  582. 

43  N.  Y.  Code  Civ.  Pro.,  §§  347,  338;  Raven  v.  Smith,  148  N.  Y.  415.'  Same 
principle  before  the  statute.  Porter  v.  Lord,  4  Abb.  Pr.  43,  4  Duer,  682, 
13  How.  Pr.  254.  Otherwise  if  the  courts  have  not  such  jurisdiction.  Landers 
V.  Staten  Island  E.  R.  Co.,  53  N.  Y.  450. 

44  Stone  r.  Anderson,  25  N.  H.  221  (holding  that  a  private  person  who  may 
make  service  of  process  by  copy,  may  certify  and  swear  to  the  copy). 

45  Bank  v.  Perdriaux,  Brightly,  67  (setting  aside  service  because  statutory 
requirement  that  copy  be  attested  was  not  complied  with). 

Curtis  h.  Herrick,  14  Cal.  117;  Dresser  v.  Woods,  15  Kans.  344. 

46  .Jackson  v.  Howd,  3  Cai.  131,  Col.  &  C.  Cas.  474. 

47  Spaulding  v.  Lyon,  2  Abb.  N.  C.  203. 

48  An  affidavit  of  service,  drawn  merely  to  present  a  prima  facie  ease  of  com- 
pliance with  the  requirements  of  statute  and  court  rule,  need  not  substantiate 
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ments  of  the  law*®  so  definitely  that  an  indictment  could  be  main- 
tained against  the  deponent  if  it  were  not  true.°° 

It  must  state  time"  and  place^^  with  certainty,  and  must  allege 
that  the  server  knew  the  person  served  to  be  the  person  mentioned 
ia  the  summons  as  defendant  therein.  It  is  not  enough  to  allege 
that  the  person  "  is  personally  known  to  this  affiant/'^^  nor  tliat 
he  acknowledged  himself  to  be  the  person  mentioned  as  the  defend- 
ant in  the  summons.^* 

It  must  state  that  the  copy  was  left  with  as  ^vell  as  delivered  to 
the  defendant. ^^ 

On  defendant's  refusal  to  accept  a  copy  of  a  summons  which 
is  offered  to  him  in  a  civil  and  proper  manner,  after  informing  him 
what  the  paper  is,  service  may  be  made  by  depositing  the  process 
in  some  appropriate  place  in  his  presence,  or  (if  he  makes  that 
impracticable)  where  it  will  be  most  likely  to  come  into  his  pos- 
session.®^ 


the  claim  of  knowledge,  or  detail  the  acts  of  the  process  server;  for  instance, 
it  is  enough  to  state  in  the  aiRdavit  that  a  copy  of  the  summons  was  "  deliv- 
ered to  and  left  with  "  the  defendant  without  specifying  the  manner  of  so 
doing.  When,  however,  the  regularity  of  the  service  is  attacked,  the  formal 
affidavit  of  service  must  be  supplemented. 

The  consideration  in  the  text,  and  the  accompanying  forms  of  affidavits, 
cover  only  the  essential  statements  to  make  out  a  prima  facie  case  of  effective 
service. 

49  McMillan  v.  Reynolds,   11   Cal.  372. 

50  Van  Wyck  v.  Reid,  10  How.  Pr.  366. 

51  N.  Y.  Code  Civ.  Pro.,  §  434.      ■ 

An'  allegation  of  service  "  on  or-  about "  a  specified  day  is  not  sufficient. 
Hickey  v.  Yvelin,  4  Monthly  L.  Bui.  70. 

An  affidavit  of  service  not  specifying  the  date  of  service,  held  sufficient 
where  the  jurat  was  dated.      Reed  v.  Catlin,  49  Wis.  686,  6  N.  W.  Rep.  326. 

52  N.  Y.  Code  Civ.  Pro.,  §  434. 

(If  the  county  is  mentioned  and  the  state  omitted,  the  court  can  take  judicial 
notice  that  the  county  named  is  within  the  state.  Zwickey  v.  Haney,  63  Wis. 
464,\23  N.  W.  Rep.  577.     Compare  p.  366,  etc.,  of  this  volume. 

An\ affidavit  failing  to  state  place  of  service,  as  required  by  statute,  was 
held  f\tally  defective  in  Weis  v.  Schoerner,  53  Wis.  72,  9  iV.  W.  Rep.  V  94. 

53  Sa  Xles  i.'.  Davis,  20  Wis.  302. 

54CoieY  ■^'^^"'  ^^  ^^^-  ^^^■ 

55  N.  Y.  Cfen.  Rule  No.  18;  Matteson  r.  Smith,  37  Wis.  333.  See  Vitolo  v. 
Bee  Pub.  Co^,  66  App.  Div.  582,  73  N.  Y.  Supp.  273;  Johnston  V.  Mutual 
Reserve  Life  Sps.  Co.,  104  App.  Div.  550,  93  N.  Y.  Supp.  1050. 

Mather  v.  Persons,  32  Hun,  338,  where  service  was  held  fraudulent  and 
insufficient  to  sustain  judgment  entered  thereon,  because,  on  being  served  in 
plaintiff's  presencJs,  plaintiff  took  it  away  before  defendant  had  read  it,  saying 
that  he  would  attJsnd  to  it. 

5S  Borden  v.  Bofrden,  63  Wis.  374,  23  N.  W.  Rep.  573 ;  Anderson  v.  Abeel, 
90  App.  Div.  370,/ 89  N.  Y.  Supp.  254;  Wright  f.  Bennett,  30. Abb.  N.  C.  65, 
and  note;  Correll/ v.  Granget,  12  IMisc.  209,  34  N.  Y.  Supp.  25. 
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9.  — service  of  indorsement.']  — Since  an  indorsement  on  the 
summons  which  is  not  part  of  the  process  (such  as  an'  indorsement 
put  upon  it  by  the  sheriff)  need  not  be  served, —  if  there  be  an 
indorsement  such  as  is  required  by  law  to  be  served  (as  in  the 
case  of  the  object  of  an  action  brought  for  a  statutory  penalty") 
—  proof  of  service  of  summons,  to  show  that  a  copy  of  such  in- 
dorsement was  served,  must  expressly  state  that  it  was  included 
in  the  copy  served.^* 

If  the  accompanying  notice  is  required  by  law  to  be  served 
with  the  process,  the  affidavit  or  certificate  of  service  must  state 
that  this  was  done.  It  is  not  enough  to  show  that  it  was  done  upon 
the  same  day.^® 

10.  —  alleging  age  of  server.]  —  Under  the  rule  as  to  age,®" 
the  allegation  as  to  the  age  of  the  server  must  relate  not  merely 
to  age  at  the  time  of  making  the  affidavit,  but  must  enable  the 
court  to  see  the  required  age  at  the  time  of  making  service.^^ 

11.  Official  certificate  or  return.]  —  To  what  has  already  been 
said  of  return  of  service,®^  it  is  only  necessary  to  add,  that  if  a 
sheriff  or  other  officer  makes  service  beyond  the  limits  of  his  baili- 
wick, although  his  certificate  woiild  not  be  evidence,  he  may  make 

But  where  in  such  case  the  affidavit  stated  that  the  deponent  personally 
served  the  summons  by  placing  the  writ  on  the  ground,  and  holding  up  the 
original,  within  twenty  or  thirty  yards  of  defendant,  who  had  run  away  for 
the  purpose  of  avoiding  service,  held  insufficient.  O'Sullivan  c.  Murphy,  Law 
Times,  Jan.  17,  1885.  Compare  Matter  of  McGarren,  112  App.  Div.  503,  9S 
N.  Y.  Supp.  415. 

57  See  p.  633  of  this  volume. 

58  People  ex  rel.  Martin  i'.  Walters,  15  Abb.  N.  C.  461. 

Under  the  Michigan  statute,  where  the  affidavit  of  service  of  summons  does 
not  show  that  the  affidavit  of  the  amount  claimed  to  be  due  was  served  vfith 
the  process,  the  affidavit  of  service  is  not  prima  facie  evidence  of  the  kcts 
stated  therein.      Gordon  v.  Sibley  (Mich.,  1886),  26  N.  W.  Eep.  485. 

59  Gordon  v.  Sibley  {above).  ' 

60  See  paragraph  4,  page  637   (above) .  ' 
Howard  r.  Galloway,  00  Cal.   10    (holding  an  affidavit  failing  to  show  the 

deponent  to  be  over  18,  insufficient  to  sustain  a  default)  ;  s.  P.,  Weil  v.  Bent, 
Id.  603 ;  Maynard  v.  MaeCrellish,  57  Cal.  355. 

61  Peck  V.  Strauss,  33  Cal.  678  (conceding  that  omission  to  sh  jw  age  at  time 
of  service  would  be  fatal  to  the  affidavit  if  objected  to  by  direct  proceeding, 
but  holding  remedy  to  be  to  move,  and  the  objection  not  aivailable  in  a  col- 
lateral action).  The  court  may  take  judicial  notice  that  an  attorney  must 
be  at  least  twenty-one  years  of  age.  Booth  v.  Kingsland,  18  App.  Div.  407, 
46  N.  Y.  Supp.  451.  ^^ 

62  See  article  on  RETUE>rs,  p.  366  of  this  volume. 
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affidavit  of  service  vfith  the  same  effect  as  a  private  person.^^     It 
should  state  time  and  place**  v?ith  certainty. 

12.  Defects  in  proof  not  jurisdictional.']  —  If  service  is  regu- 
lar, defects  in  the  proof  of  service  do  not  prevent  jurisdiction  from 
attaching,  but  they  may  be  amended,  or  omissions  supplied  nunc 
'pro  tunc.^^  It  may  be  otherwise  of  subsequent  steps,  if  such  that 
there  is  no  authority  for  them  except  a  statute  which  requires 
proof  of  service  as  a  preliminary.** 


FORM  No.  369. 
Affidavit  of  personal  service. 
[Title  of  court  and  cau^e.]  ! 

[Venue.^l 

M.Vi-,  being  duly  sworn,  says:  that  he  is  [a  clerk  in  the  office 
of  plaintiff's  attorney  herein]  and  is  over  the  age  of  twenty-one 
years  [or,  if  a  minor,  state  his  age]  ^ ;  that,  *  on  the  day  of 

,19     ,  at  [stating  the  particular  place,  for  instance,  the 
counting-room  of  the  above-named  Y.  Z.,  No.  , 

street,  in  the  city  of  Kew  York],  he  served  the  within  [or,  an- 
nexed] summons  [and  complaint  —  or,  and  notice  of  judgment 
in  case  of  default  —  or,  and  notice  of  no  personal  claim  —  or,  and 
indorsement  of  reference  to  statute*^]  personally  on  the  above- 
named  y.,Z.,  defeiyiant  herein,  t  by  delivering  a  copy  thereof  to 
him  personally,  and  leaving  the  same  with  him  [if  not  received, 

esThebaut  v.  Canova,  11  Fla.  143. 

Where  the  affidavit  of  service  states  that  defendant  was  served  in  a  specified 
county,  it  may  be  presumed  in  aid  of  jurisdiction  that  he  was  a  resident 
thereof.  Pellier  v.  Gillespie,  67  Cal.  582,  4  Pac.  Rep.  1137;  again,  8  Pac.  Rep. 
185,  following  Calderwood  v.  Brooks,  28  Cal.  151. 

6*Weis  V.  SchoBrner,  53  Wis.  72,  9  N.  W.  Rep.  794.  (An  affidavit  failing 
to  state  place  of  service  as  required  by  statute,  ield-Jatally  defective.) 

«5 Robertson  v.  Robertsoij,  9  Daly  (N.  Y.)^/i(;  Maples  ■y.  Mackey,  89  N.  Y. 
146.  "^^         ^.^''Z^ 

Affidavit  of  person  who  made^seirtce  is  unnecessary  when  there  is  other 
competent  proof  of'  the  service.     Murphy  v.  Shea,  143  N.  Y.  78. 

Contra,  Coffee  v.  Gates,  28  Ark.  43.  (Failure  of  person  appointed  by  officer 
to  make  return  to  verify  its  correctness  by  affidavit,  prevents  jurisdiction. ) 

*8  See,  for  instance,  Newby  v.  Perkins,  1  Dana,  440. 


^  Venue   is    essential    in    any   affi-  68  Must  be  not  less  than  eighteen  at 

davit.     See,  when  jurisdiction  of  an  time  of   service.     N.   Y.   Gen.   Rules 

inferior  court  is  sought  to  be  estab-  No.  18. 

lished.     Frees  v.  Blyth,  99  App.  Div.  69  People  ex  rel.  Martin  v.  Walters, 

541,  93  ¥.  Y.  Supp.  103.  15  Abb.  N.  C.  461. 
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may  state  circumstances"'']  ;  that  deponent  knew  the  person  so 
served  to  be  the  person  mentioned  and  described  in  said  summons 
as  defendant  therein  [or  where  identified  by  inquiry,  state  factsj'^ 
as  in  Form  No.  375]. 

[Jurat.  ]  [Signature.  ] 

FORM  No.  370. 

Another  form;  service  on  many  defendants. 

[As  in  preceding  Form  to  the  *,  continuing]  at  the  time[s] 
and  the  place  [s]  and  in  the  manner  hereinafter  stated,  he  served 
the  within  [or,  annexed]  summons  [and  complaint — or,  and  no- 
tice of  judgment  in  case  of  default  —  or,  and  notice  of  no  personal 
claim  —  or,  indorsement  of  reference  to  statute]  upon  the  de- 
fendants named  in  said  summons,  to  wit:  on  said  U.  V.,  at 
[specify  particular  place]  in  the  village  of  ,  in  the  county 

of  ;  on  the  day  of  ,  19      ;  on  said  W.  X., 

at  [eic.J,  on  the  day  of  ,  19      ;  on  said  Y.  Z.,  ai 

[etc.],  on  the  day  of  ,  19      ;  by   [etc.,  adapting 

from  preceding  Form,  from  the  t]. 

FORM  No.  371. 
The  same:  —  On  infant  under  fourteen  and  next  friend.72 

[As  in  last  Form  but  one,  to  the  t,  concluding  thus:]  an  infant 
under  14  years  of  age,  by  delivering  a  copy  thereof  to  him  per- 
sonally, and  leaving  the  same  with  him,  and  at  the  same  time  and 
place  [otherwise,  according  to  the  fact],  deponent  delivered  a  copy 
thereof  to  and  left  the  same  with  W.  Z.,  the  father  [or,  mother  — 
or,  guardian  — -  or  if  neither  was  within  the  State,  the  person — in- 
dicating relationship,  if  any  —  then  having  the  care  and  control 

70  See  note  to  paragraph  8,  p.  639;  Supp.   25.     See  also  Wright  v.  Ben- 
if  for  any  reason  it  is  deemed  desir-  nett,  30  Abb.  N.  C.  65,  note. 
able  to  show  the  details  of  what  oc-  It  is  the  more  usual  practice,  how- 
curred,   continue,  for  instaflee.,  thus:  ever,    to    merely    make    the    formal 
by  tendering  a  copy  thereof  to  him  statement  of  "  delivering  to  and  leav- 
personally,  and  on  his  refusal  to  re-  ing  with  "  defendant,  unless  the  de- 
ceive  the    same,    deponent   stated   to  tails  are  required  upon  a  motion  to 
him    that    they    were    the    summons  vacate  the  alleged  service, 
[and  complaint  —  or  otherwise]  in  an          71  Where  the  process  server's  knowl- 
action  against  him,  and  that  he,  de-  edge  of  the  defendant  rests  upon  his 
ponent,    thereby    served    them    upon  corresponding  with  a  description,  an 
him,     and    deponent   then   laid   them  aiEdavit    cannot    truthfully   be  made 
down  upon  defendant's  desk,  saying  to  that  the  defendant  was  known  to  him, 
him,  "  I  hereby  deliver  these  to  you,"  etc.     See  O'Connell  i;.  Gallagher,  104 
and  thereupon  left  the  same  with  him.  App.  Div.  492,  93  N.  Y.  Supp.  643. 
Matter   of  ilcGarren,    112  App.   Div.  72  Under    N.    Y.    Code    Civ.    Pro., 
503,  98  N.  Y.  Supp.  415;   Correll  v.  |  426,  subd.  1. 
Grangeth,    12    Misc.    209,    34    N.    Y. 
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of  said  Y.  Z., —  or,  with  -whom  said  Y.  Z.  was  then  residing  —  or, 
in  whose  service  said  Y.  Z.  was  then  employed  —  in  case  of  such 
service  on  person  other  than  parent  or  guardian,  adding  oath  that 
infant  had  none  within  this  State] .  That  deponent  knew  the  de- 
fendant Y.  Z.  so  served  to  be  the  person  mentioned  and  described 
in  the  said  summons  as  defendant  herein,  and  the  said  W.  Z.  to 
be  his  father  [or  otherwise,  as  above  —  or,  where  identified  by  in- 
quiry, state  facts.     See  Form  No.  375]. 

[Jurat.]  [Signature.] 

FORM  No.  373. 

The    same :  —  On    judicially    declared    incompetent,    by    delivering    copy    to 

committee.ra 

[As  in  last  Form  but  tivo,  inserting  at  the  end:]  And  at  the 
same  time  and  place  [or,  otherwise  according  to  the  fact]  depon- 
ent delivered  a  copy  thereof  to  and  left  the  same  with  W.  X., 
whom  deponent  knew  to  be  the  committee  of  said  Y.  Z.,  duly  ap- 
pointed by  the  Court,  at  ,  on  or  about  the 
day  of                  ,  19     . 

FORM  No.  373. 

Older  requiring  service  of  summons  upon  another  person  when  defendant  is 
incompetent,  but  not  judicially  so  declared.74 

At  a  Special  Term  [etc.] 

[Title.] 

Upon  reading  and  filing  the  affidavit  of  M.  1^.,  verified  on  the 
day  of  ,  19     ,  and  the  court  having,  in  its  opinion, 

reasonable  ground  to  believe  that  the  defendant  herein  by  reason 
of  habitual  drunlfenness  [or  specify  any  other  cause]  is  mentally 
incapable  adequately  to  protect  his  rights,  although  not  judicially 
declared  incompetent,  it  is 

Ordered,  That  a  copy  of  the  summons  be  also  delivered  in  be- 
half of  said  defendant  to  O.  P.,  Esq.,  of  ,  and  that  ser- 
vice of  said  summons  shall  not  be  deemed  complete  until  it  is  so 
delivered;  and  it  is  further 

Ordered,  that  notice  of  all  further  proceedings  in  the  action 

"3  Plaintiff  must  first  obtain  leave  interest,  see  Behlen  v.  Behlen,  73  App. 

to   sue.      See    Chap.    II,    Article    VI,  Div.  143,  76  N.  Y.  Supp.  747;  Ameri- 

Leave  to  Sue,  pp.  — ,  —-.  can  Mortgage  Co.  v.  Dewey,  106  App. 

T4  Under  Code  Civ.  Pro.,  §  427.  Div.  389,  94  N.  Y.  Supp.  808,  35  Civ. 

As  to  the  provision  in  the  order  for  Pro.  Rep.  48.     In  the  latter  case  the 

the  further  protection  of  defendant's  plaintiff  made  the  application. 
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be  served  upon  said  O.  P.,  and  lie  shall  have  the  right  to  inter- 
vene and  protect  the  interests  of  said  defendant  as  he  may  be  ad- 
vised. 

FORM  No.  374. 

Affidavit  of  service  upon  a  person  designated  by  defendant.7» 
lAs  in  Form  369,  io  t,  continuing:'}  by  delivering  to  and  leav- 
ing with  O.  P.,  of  ,  a  true  copy  thereof. 

That  said  O.  P.  has  been  duly  designated  by  the  defendant,  un- 
der §  430  of  the  Code  of  Civil  Procedure,  as  a  person  upon  whom 
a  summons  may  be  served  during  defendant's  absence  from  the 
State  of  E"ew  York ;  that  a  certified  copy  of  said  designation  and 
the  consent  of  said  O.  P.,''*  as  duly  filed  in  the  office  of  the  county 
clerk  of  County,  are  hereunto  annexed,  together  with  a 

certificate  of  said  county  clerk  that  no  revocation  of  such  desig- 
nation or  consent  has  been  filed  in  his  office." 

That  deponent  knew  the  said  O.  P.,  so  served  by  him,  to  be  the 
person  mentioned  and  described  in  the  annexed  designation  and 
consent. 

IJurai.  1  [Sign  aiure.  ] 

FORM  No.  375. 

Affidavit  of  personal  service  in  matrimonial  action.78 

[As  in  Form  No.  369,  adding  statement  of  Jioiu  deponent  knew 
the  person  served  to  he  defendant,  and  the  proper  person  to  he 
served  and  how  he  acquired  such  knowledge,  for  instance  thus:} 

[Where  deponent  had  previous  personal  Jcnowledge}  That  de- 
ponent knows  said  Y.  Z.  to  be  such  defendant  and  the  proper  per- 
son to  be  served  with  said  summons,  because  he  has  known  said  de- 
fendant about  two  years  last  past,  and  also  knew  the  plaintiff  and 
defendant  to  live  and  cohabit  together  as  man  and  wife  at  'No. 
,  street,  in  the  city  of  ,  during  the  year 

19  ,  and  has  seen  them  introduce  themselves  as  such ;  deponent 
has  also  seen  their  marriage  certificate;  deponent  also  knows  de- 
fendant's father  and  mother,  and  brought  a  message  from  defend- 
ant to  them. 

['Where  deponent  acquires  his  hnoiuledge  of  identity  at  the  time 
of  service}  That  deponent  knows  said  Y.  Z.  to  be  the  defendant 

•^5  The  service  is  effective  notwith-  time  is  specified  in  it.     The  death  or 

standing   defendant   has   returned   to  incompetency  of  either  party  operates 

the  state.     Code  Civ.  Pro.,  §  430.  as  a  revocation,  but  the  affidavit  need 

76  The     designation     is     ineffective  not  negative  such  a  revocation  in  the 

until  the  consent  also  is  filed.    Lyster  first  instance. 

V.  Pearson,  7  Misc.  98,  27  N.  Y.  Supp.  T8  These     special     requirements    of 

399-  proof  of  such  service  are  prescribed 

'77  The  designation  continues  effect-  by  N.  Y.  Gen.  Rules  No.  18. 
ive  for  three  years,  unless  a  different 
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herein  and  the  proper  person  to  be  served  from  the  following 
facts :  That  previous  to  the  aforesaid  service  on  defendant  of  said 
summons  and  complaint,  deponent  obtained  a  full,  concise,  and 
minute  description  of  said  defendant  from  the  plaintiff  herein 
as  to  his  appearance,  height,  color  of  hair,  features,^^  etc. ;  that 
said  No.  ,  street  \_place  where  service  luas  above  al- 

leged to  have  heen  made'],  is  a  hotel,  known  as  the  "  Hotel  Ger- 
mania";  that  deponent,  on  entering  said  hotel,  did  not  meet  any 
person  until  he  reached  the  second  floor,  on  which  floor  the  office 
of  the  hotel  is  situated;  here  deponent  saw  only  one  person  who 
answered  the  description  of  said  defendant,  and  deponent  accosted 
him  and  asked  for  "  Mr.  Y.  Z." ;  said  person  immediately  said, 
"  I  am  he  " ;  deponent  then  asked  him  again  "Are  you  Y.  Z.  ?  "  to 
which  said  person  answered,  "  Yes,  sir ;  I  am ;  what  do  yo\i 
want  ? "  Deponent  then  delivered  and  served  said  summons  and 
complaint  upon  defendant  as  aforesaid ;  that  deponent  did  not  see 
any  person  on  said  floor,  or  in  the  immediate  neighborhood  of  said 
floor,  whom  he  could  interrogate  as  to  the  identity  of  said  defend- 
ant. 

That  the  plaintiff  in  this  action  was  standing  down  stairs  in 
lower  hallway  of  said  hotel,  but  out  of  sight  of  said  defendant; 
that  deponent,  after  said  service,  went  down  stairs  and  requested 
the  plaintiff  to  look  up,  and  deponent  would  speak  to  said  de- 
fendant, and  plaintiff  should  look  at  him  and  see  if  the  person 
served  as  aforesaid  is  her  husband ;  that  deponent  again  went  up- 
stairs and  accosted  the  said  defendant,  and  the  plaintiff  herein 
looked  up  from  Idown  stairs  (said  defendant  being  in  the  lower 
hall,  and  could  see  to  the  head  of  the  stairs  on  the  second  floor), 
where  deponent  accosted  said  defendant,  he  having  a  lamp  in  one 
of  his  hands,  which  threw  a  full  glare  over  his  features ;  deponent 
again  asked  defendant  if  he  was  Y.  Z.,  said  defendant  answering, 
"  Yes,  sir,  I  am.  the  man  " ;  deponent  then  left  and  went  down 
stairs,  and  said  plaintiff  told  deponent  that  she  recognized  her  hus- 
band in  the  man  deponent  accosted.  That  subsequently,  and  on 
the  day  of  ,  19     ,  deponent  again  went  to  said  'No.       , 

street,  and  on  the  second  floor  of  said  building  deponent 
saw  a  man  (unknown  to  deponent),  and  deponent  asked  him  for 
"  Mr.  Y.  Z." ;  that  said  person  then  pointed  out  to  deponent  the 
defendant  herein,  and  said  "  that  is  Mr.  Z." ;  that  deponent  recog- 
nized said  person  so  pointed  out  as  the  defendant  in  this  action, 

79  Recognition  by  such  description  is  not  alone  enough. 
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and  as  the  person  on  whom  deponent  served  said  summons  and 
complaint  as  aforesaid,  and  who  admitted  to  deponent  that  he  was 
the  defendant  in  this  action. 

[Jurat.J  [Signature.] 

[Add,  if  practicable,  corroborating  ajfidavits.^l 

FORM  No.  376. 
AfSdavit  of  semce  on  a  convict  in  prison.si 

lAdd  to  Form  No.  369:] 

That  sai'd  service  was  made  in  the  presence  of  the  superintend- 
ent in  charge  of  the  Eeformatory  at  ,  said  defendant  hav- 
ing been  theretofore  sentenced  to  said  Eeformatory,  ,  19  , 
by  the  Court  [and  said  superintendent  then  and  there 
stated  to  said  defendant  that  he  could  defend  said  action  and 
consult  his  attorney  and  counsel  for  the  purpose.]*^ 

FORM  No.  377. 
Affidavit  of  service  on  sheriff  by  serving  under-sheriff  or  leaving  at  offlce.83 

[As  in  Form  No.  369,  to  the  *,  continuing  thvs:]  on  the 
day  of  ,  19     ,  deponent  being  then  more  than  twenty- 

one  years  [or^  if  a  minor,  state  number  of  years]  of  age,  he  served 
the  within  \_or,  annexed]  summons  [and  complaint]  on  said  Y. 
Z.,  sheriff,  defendant,  by  personally  delivering  a  copy  thereof  to 
and  leaving  the  same  with  M.  IST.,  defendant's  imder  sheriff,  at 
[stating  particular  place] . 

[Or,  if  at  office,  say,  between  the  hours  of  and  ,^ 

with  a  person  then  in  charge  of  the  office  of  said"  sheriff,  at  N^o.      , 

street,  in  ,  to  wit:  defendant's  under  sheriff  — 

or,  deputy  sheriff  O.  P. —  or,  with  a  clerk  in  tBe  employment  of 

said  sheriff  —  in  either  case  adding,  said  office  being  the  place  — 

80  This    Form    is    from    Kaiser    v.  legibly  written    [or,   printed]   on  the 

Kaiser,  16  Hun,  602.  See,  also,  Spauld-  face  of  tlie  eopv  of  the  summons  de- 

ing  V.  Lyon,  2  Abb.  N.  C.  203 ;  Matter  livered  to  the  defendant." 

of  McGarren,   112  App.  Div.  503,  98  81  Such  service  is  valid.     Davis  *. 

N.  Y.  Supp.  415;  Randall  t).  Randall,  Duffie,    1    Abb.    Ct.    App.    Dec.    486; 

29  Misc.   423,   60   N.   Y.    Supp.   718;  Slade  v.  Joseph,  5  Daly,  187. 

same  case,  -with  extensive  note  on  this  82  This  clause  is  not  deemed  essen- 

subject,  7  is.  Y.  Anno.  Cas.  45;  Fow-  tial  to  proof  of  service. 

ler  V.  Fowler,  29  Misc.  670,  61  N.  Y.  83  A  proper  method  in  actions  for 

Supp.    108;    Fawcett   v.    Fawcett,    29  escape   only.     N.   Y.   Code   Civ.  Pro., 

Misc.   673,   61   N.   Y.   Supp.    109.     It  §    426,    subd.    3.      In    other    actions 

copy  complaint  was  not  served  with  against  a  sheriff  serve  him  personally, 

the  summons,  insert  "  and  the  Inscrip-  Sherman  v.  Conner,  16  Abb.  Pr.   (N. 

tion  on  the  face  of  the  annexed  copy  S. )  396. 

summons  m  the  words  '  action  for  a  84  The  hours  during  which  the  sher- 

divorce'    [etc.,  as  in  summovs^,  was  iff's  office  is  required  to  be  open.  ' 
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or,  no  place  having  been  designated  by  said  sheriff,  by  notice  filed 
in  the  office  of  the  clerk  of  county, —  for  service  of  papers 

on  hini.8«] 

FORM  No.  378. 
AflSdavit  of  service  on  a  domestic  corporation.86 

[As  in  Form  No.  369  to  the  f,  continiiirig :']  by  delivering  a  copy 
thereof  to  M.  IST.,  of  '  ,  personally,  and  leaving  the  same 

■with  him,  and  thaf  he  knew  said  M.  N.  to  be  at  that  ,time*^  the 
president  l^or,  treasurer  —  or,  other  proper  officer']  of  the 
company,  of  ,  and  knew  the  said  corporation  so  served 

to  be  the  company  mentioned  and  described  in  the  said  summons 
as  [one  of]  the  defendants  in  this  action. 

[Jurat.]  [Signature.] 

FORM  No.  379. 

AfSdavit  of  service  on  foreign  corporation  by  delivering  to  director,  cashier, 
or  managing  agent.ss 

[At  the  end  of  Form  No.  378,  luith  appropriate  change  as  to 
designation  of  officer,  add  the  following :] 

That  no  person  has  been  designated  by  said  defendant  corpora- 


85  In  case  no  place  has  been  so  desig- 
nated, service  may  be  at  his  actual 
office  in  the  city  or  village  in  which 
the  county  courts  are  held.  Dunford 
V.  Weaver,  84  N.  Y.  415. 

86  For  designation  of  those  oflScers 
to  whom  process  against  a  domestic 
corporation  may  be  delivered,  see  N. 
Y.  Code  Civ.  Pro.,  §  431. 

Service  upon  assistant  treasurer  of 
domestic  corporation  is  ineffective. 
Winslow  V.  Staten  Island,  etc.,  Co., 
51  Hun,  298,  4  N.  Y.  Supp.  169. 

87  Cameron  v.  United  Tract.  Co., 
67  App.  Div.  557,  73  N.  Y.  Supp.  981. 

Service  on  officer  who  has  resigned 
is  ineffectual.  See  Yorkville  Bank  v. 
Zeltner  Brewing  Co.,  80  App.  Div. 
678,  80  N.  Y.  Supp.  839. 

88  Under  N.  Y.  Code  Civ.  Pro., 
§  423,  subd.  3.  The  manager  of  the 
company  is  a  "managing  agent  within 
the  state.  Young,  etc.,  Co.  v.  Wels- 
bach  Light  Co.,  55  App.  Div.  16,  66 
N.  Y.  Supp.  1024. 

Where  service  has  been  made  upon 
an  officer  of  the  foreign  corporation, 
under  Id.,  |  423,  subd.  1,  the  preced- 
ing, form  for  service  on  a  domestic 
corporation  may  be  followed  in  New 


York  state  without  change  except  as 
to  name  of  officer. 

As  to  whether  a  foreign  corporation 
is  properly  brought  within  the  juris- 
diction of  the  state  court  by  service 
upon  one  of  its  officers  transiently 
within  the  state,  compare  Hiller 
V.  Burlington  &,  M.  R.  R.  Co.,  70 
ISr.  Y.  224;  Pope  v.  Terra  Haute  Mfg. 
Co.,  87  id.  137,  and  Shickle,  etc.,  Iron 
Co.  V.  Wiley  Const.  Co.  (Mich.  1886), 
2S  N.  W.  Rep.  77,  holding  that  such 
service  is  sufficient,  with  St.  Clair  v. 
Cox,  106  U.  S.  350;  Golden  v.  Morn- 
ing News,  156  U.  S.  518,  and  Conley 
V.  Mathiessen  Alkali  Works,  190  U.  S. 
406.  See  examination  of  these  deci- 
sions in  Johnston  v.  Mutual  Reserve 
Life  Ins.  Co.,  104  App.  Div.  550,  93 
N.  Y.  Supp.  1052;  also,  note  in  23 
L.  R.  A.  490,  on  who  may  be  served 
with  summons  in  an  action  against  a 
foreign  corporation. 

A  non-resident  officer,  induced  by 
plaintiff  to  come  within  the  state  for 
specific  purpose,  cannot  be  served 
until  after  he  has  had  a  reasonable 
time  to  return.  Olean,  etc.,  Co.  v. 
Fairmount  Const.  Co.,  55  App.  Div. 
292,  67  N.  Y.  Supp.  165. 
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tion  under  Code  Civ.  Pro.,  §  432,  subd.  2,  for  personal  service 
of  the  summons  upon  it,  as  appears  by  the  annexed  certiiicate  of 
the  Secretary  of  State.*® 

That  the  president,  vice-president,  treasurer,  assistant  treas- 
urer, secretary  and  assistant  secretary  of  said  defendant  corpor- 
ation®" is  each  a  resident  of  the  State  of  ,  and  each  is  ac- 
tually at  the  present  time  at  the  city  of  ,  within  said 
State,  and  resides  in  said  city  and  remains  constantly  therein,  so 
that  no  one  of  said  ofRcers  can  be  found  with  due  diligence  within 
the  State  of  New  York.  Or,  otherwise  show  the  fact  that  service 
cannot  he  had  upon  any  one  of  such  officers  within  the  State;  ®^  if 
the  corporation  lacks  any  one  of  such  officers,  state  that  fact,  and 
name  and  show  absence  of  the  officer  who  performs  correspond- 
ing functions,  or  if  none,  state  that  fact.'\ 

That  the  defendant  corporation  has  property  within  the  State 
of  New  York,  to  wit :  [state  its  character  briefly,  as"]  the  contents 
of  a  certain  office  maintained  by  it  at  ,  within  this  State, 

consisting  of  desks,  chairs,  and  other  office  equipment. 

\_0r,  may  substitute  for  last  clause:']  That  the  cause  of  action 
arose  within  this  State,  as  appears  from  the  complaint  herein  l_or, 
if  no  complaint  has  been  prepared,^^  state  facts  or  add  affidavits 
which  show  that  the  cause  of  action  arose  within  this  State.] 

FORM  No.  380. 
Affidavit  of  service  on  voluntary  association.93 

\^As  in  Form  No.  369, to  the  \,  continuing:]  by  delivering  to  and 
leaving  with  said  M.  IST.,  a  copy  thereof ;  that  deponent  knew  said 
M.  N.  to  be  at  that  time  the  president  \_or,  treasurer]  of  said  [^vol- 
untary association]  named  in  the  summons  as  the  defendant  in 
this  action. 

89  In  case  of  the  designation  of  a  App.  Div.  582;  73  N.  Y.  Supp.  273; 
person  who  cannot  be  found  after  due  Doherty  v.  Evening  Journal,  98  App. 
diligence,   that   fact   may   be   shown.       Div.  136,  90  N.  Y.  Supp.  671. 

Code  Civ.  Pro.,  §  432,  subd.  3.  92  The  allegations  of  the  complaint 

90  The  vice-president,  and  assistant  will  be  considered  to  determine  the 
treasurer,  and  assistant  secretary  question.  See  Doherty  v.  Evening 
were   added   by   amendment   of    1903  Journal,  supra. 

(L.  1903,  chap.  311).  »3  This  Porhi  assumes  that,  under 

91  On  the  point  of  establishing  ina-  the  permission  given  by  N.  Y.  Code 
bility  to  serve  these  officers  with  due  Civ.  Pro.,  §  1919,  the  association  has 
diligence,  see  Forms  and  cases  under  been  sued  in  the  name  of  its  president, 
Seevice  of  Summons  by  Publication,  or  treasurer.  While  it  seems  appar- 
post.  ent  that  the  individual  officer  named 

The  proof  of  service  is  insufficient  is  in  no.  way  the  defendant,  it  will  be 

unless  it  is  sho-ivn  that  no  such  officer,  safer  to  have  service  made  upon  him 

or    no    person    designated   to    receive  rather  than  upon  any  other  officer  of 

service   can   be    found   after    diligent  the  association, 
effort.     Vetolo   v.   Bee   Pub.   Co.,   66 
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FORM  No.  381. 
Certificate  by  sheriff  of  personal  service  on  defendant.s^ 

\_Tiile  of  court  and  cause.^^1 
[Yerme.] 

I  hereby  certify  that  on  the  day  of  ,  19     ,**  at 

,*''  I  served  on  T.  Z.  [one  of  the  defendants]  above-named, 
the  [within]  summons  [and  complaint]  in  this  action  by  deliver- 
ing a  copy®®  to  him  personally,®®  and  leaving  the  same  with  him. 

[Bate.']  ^Signature.] 

FORM  No.  382. 

Admission  of  personal  service.i 

I,  Y.  Z.,  [one  of]  the  defendant [s]  named  in  the  within  sum- 
mons, hereby  admit  due^  and  personal  service  of  the  within  [or, 
annexed]    summons^    [and  complaint  —  or,  and  notice  of  judg- 


M  The  general  requisites  of  sheriff's 
returns  of  service  have  already  been 
stated.    See  p.  366,  etc.,  of  this  volume. 

Where  a  deputy  died  after  stating 
during  his  sickness  that  he  had  made 
service,  indicating  times  and  places, 
the  court  on  affidavit  to  these  facts, 
and  a  corroborating  affidavit  from  one 
of  the  defendants,  ordered  the  sheriff 
to  make  a  certificate  of  service  in  ac- 
cordance therewith.  Barber  v.  Good- 
ell,  4  Wkly.  Dig.  297,  56  How.  Pr. 
364. 

05  Where  the  proof  of  service  is  the 
sheriff's  certificate,  he  should  state  or 
refer  to  the  name  of  the  cause,  and 
show  that  the  summons  served  by  him 
was  in  that  cause.  Litchfield  v.  Bur- 
well,  5  How.  Pr.  341. 

»6The  certificate  should  state  both 
the  time  and  place  of  service.  N.  Y. 
Code  Civ.  Pro.,  §  434.  The  consta- 
ble's return  of  service  of  a  justice's 
summons  need  not  state  the  place  of 
service.  See  McMoran  v.  Lange,  25 
App.  Div.  9,  48  N.  \.  Supp.  1000. 

97  The  certificate  of  a  sheriff,  of 
service  out  of  his  county,  is  not  proof. 
Farmers'  Loan  &  Trust  Co.  v.  Dick- 
son, 9  Abb.  Pr.  61,  17  How.  Pr.  477. 
The  certificate  of  a  sheriff  of  another 
state  is  not  evidence  in  this  state,  of 
service  of  papers  from  the  courts  of 
this  state.  His  affidavit  should  be 
presented.  Thurston  v.  King,  1  Abb. 
Pr.  126;  Morrell  v.  Kimball,  4  id.  352. 

A  sheriff's  certificate  of  service  of 
summons  and  complaint  does  not  lose 


its  force  by  lapse  of  time  or  by  being 
used  upon  the  entry  of  a  judgment 
which  is  afterwards  vacated.  It  may 
still  be  used  on  a  second  application 
for  judgment.  Brien  v.  Casey,  2  Abb. 
Pr.  416. 

98  See  note  4,  page  650   {helow) . 

99  It  will  be  presumed,  where  the 
sheriff'  returns  that  he  served  a  copy 
on  the  defendant,  that  he  served  it 
personal! V.  Central  Bank  v.  Wright, 
12  Wend.'  190. 

1  An  admission  of  service  must  be 
in  writing,  and  subscribed.  Mont- 
gomery V.  Tutt,  11  Cal.  307.  N.  Y. 
Code  Civ.  Pro.,  §  434. 

The  client's  admission  of  service 
cannot  be  made  by  the  attorney  by 
virtue. of  his  general  power.  Eeed  v. 
Eeed,  19  S.  C.  548;  Masterson  v.  La 
Claire,  4  Minn.  163;  Starr  v.  Hall, 
87  N.  C.  381.  But  he  may  effect  the 
same  result  by  serving  notice  of  ap- 
pearance. 

2  A  mere  admission  of  service  goes 
only  to  the  mode,  and  is  not  a  waiver 
of  irregularity  in  the  time  of  service. 
Francis  v.  Sitts,  2  Hill,  362.  See  p.  9 
of  this  volume. 

3  In  theory  of  law  it  is  the  sum- 
mons (not  a  copy)  that  is  served  by 
delivering  a  copy.  The  summons  it- 
self is  to  be  filed.  But  an  admission 
of  service  is  not  invalid  because  in 
terms  it  admits  service  of  a  copy  of 
the  summons  instead  of  the  summons. 
Maples  V.  Mackey,  15  Hun,  533. 
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ment  in  case  of  default  —  or,  and  notice  of  no  personal  claim  — 
or,  and  indorsement  of  reference  to  statute*]   upon  me   [by  de- 
livering to  and  leaving  with  me  a  copy  thereof®]  on  the 
day  of  ,  19     ,*  at  [here  state  place  specifically'],  in  the 

county  of  ,  and  State  of  New  York/ 

Y.  Z.,  Defendant. 
lAcJcnowledge,  hut  if  acknowledgment  is  not  appended,  add,y 
Signed  and  delivered 
in  presence  of 

[^Signature  of  witness.] 


FORM  Wo.  383. 
AfSdavit  to  signature  of  admission  of  service.9 

\_Venue.] 

C.  D.,  being  duly  sworn,  says,  that  he  resides  in 


and 


that  on 


19 


at 


he  saw  Y.  Z.   [defendant], 


i  The  annexed  papers  should  be 
mentioned  if  their  service  is  relied  on. 

.Jurisdiction  of  a  non-resident  held 
not  to  be  obtained  by  indorsing  "  1 
accept  service  of  this  vrrit,"  on  an  or- 
der that  plaintiff  give  him  notice  by 
serving  him  with  a  copy  of  the  order. 
Scott  V.  Noble,  72  Pa.  St.  115. 

5  This  clause,  though  well  to  insert, 
is  held  not  essential.  Maples  v. 
Mackey,  15  Hun,  533,  distinguishing 
Read  v.  French,  28  JN.  Y.  285. 

6  Judgment  on  an  antedated  admis- 
sion of  service  was  held  void  in  Tro- 
lan  V.  Fagan,  48  How.  Pr.  240,  as 
against  a  rival  creditor's  motion  to 
set  is  aside.  Compare  Peck  v.  Rich- 
ardson, 9  Hun,  567;  Rothehild  v.  Man- 
nesoviteh,  29  App.  Div.  580,  51  N.  Y. 
Supp.  253 ;  and  notes  to  Form  384. 

"7  It  is  not  essential  to  designate  the 
place  where  the  service  was  made. 
Alderson  v.  Bell,  9  Cal.  315,  unless  it 
be  expressly  required,  as  it  is,  by  N. 
Y.  Code  Civ.  Pro.,  §  434.  And  under 
that  statute,  omission  to  state  the 
place  of  service  is  a  mere  irregularity 
for  which  the  judgment  cannot  be  at- 
tacked collaterally.  White  v.  Bogart, 
73  N.  Y.  257.  And  such  defect  has 
been  held  amendable  in  support  of  an 
honest  judgment,  as  against  the 
debtor  and  those  Vfho  are  bound  by 


or  have  ratified  his  act.  Maples  v. 
Mackey,  15  Hun,  533. 

The  place  should  be  within  the 
limits  within  which  personal  service 
would  be  effectual  if  there  were  no 
admission. 

Under  the  statutory  provision  that 
no  civil  suit  should  be  brought  in  the 
United  States  Circuit  or  District 
courts  against  an  inhabitant  of  the 
United  States  by  original  process  in 
any  other  district  than  that  of  which 
he  is  an  inhabitant,  or  in  which  he 
may  be  found  at  the  time  of  serving 
the  writ  —  service  made  in  the  Dis- 
trict of  Columbia  on  the  uommissioner 
of  Patents,  commanding  him  to  appear 
in  the  District  of  Vermont,  was  held 
invalid,  though  he  indorsed  on  the 
writ  '•■  I  hereby  accept  of  the  within 
subpoena  to  have  the  same  effect  as  if 
duly  served  on  me  by  a  proper  officer, 
and  I  do  hereby  acknowledge  the  re- 
ceipt of  a  copy  thereof."  Butterworth 
V.  Hill,  114.  U.  S.  128. 

8  If  the  admission  is  not  acknowl- 
edged, the  affidavit  of  the  subscribing 
witness,  as  given  in  next  Form,  is  an 
essential  part  of  the  proof  of  service. 
N.  Y.  Code  Civ.  Pro.,  §  434. 

9  If  admission  of  service  is  made  by 
a  party  who  is  not  an  officer  of  the 
court,  the  signature  must  be  proved 
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to  him  personally  known  to  be  the  defendant  described  in  the  above 
admission,  sign  the  same  [and  that  he  knows  said  Y.  Z.  to  be  an 
adult  who  has  not  been  judicially  declared  to  be  incompetent  to 
manage  his  affairs^"]. 


IJurat.'i 


{Signature.} 


FORM  No.  384. 


Admissioa  of  service  and  consent  to  immediate  judgment.ii 

[Title  of  court  and  cause  or  may  be  indorsed 
on  summons.'} 

[Venue.] 

I  hereby  admit  due  and  legal  personal  service  of  the  within 
summons  and  complaint,  and  consent  that  judgtaent  be  entered 
forthwith  against  me  for  the  amount  therein  claimed,  waiving 


to  be  genuine.  Litchfield  v.  Burwell, 
5  How.  Pr.  341,  9  iv.  Y.  Leg.  Ohs. 
182-;  Alderson  v.  Bell,  9  Cal.  315. 
And  this  is  expressly  required  by  N. 
y.  Code  Civ.  Pro.,  §  434,  subd.  2. 

Under  N.  Y.  Code  Pro.,  §  138, 
which  did  not  in  terms  require  veri- 
fication, omission  to  verify  the  signa- 
ture to  the  admission  was  amendable. 
Jones  V.  U.  S.  Slate  Co.,  16  How.  Pr. 
129;  Maples  v.  Mackey,  15  Hun,  533. 
And  it  was  held  in  White  v.  Bogart, 
73  N.  y.  236,  that  proving  the  defend- 
ant's signature  by  the  affidavit  of 
plaintiff,  was  at  most  an  amendable 
irregularity.  The  present  section, 
however,  requires  verification,  and  ex- 
cludes the  plaintiff  from  those  who 
may  prove  the  genuineness  of  the  sig- 
nature. 

The  agents  of  a  foreign  or  domestic 
corporation,  who  are  competent  to  be 
served  with  process,  may  also  ac- 
knowledge service  of  the  writ  and 
waive  process.  Atlantic,  etc.,  R.  Co. 
V.  Jacksonville,  etc.,  R.  Co.,  51  Ga. 
458.  But  an  indorsement  of  accept- 
ance of  service  on  behalf  of  a  corpora- 
tion, by  persons  who  describe  them- 
selves in  such  indorsement  as  agents 
of  the  corporation,  has  no  legal  force 
of  itself  as  evidence  of  tiie  fact  of  such 
agency,  or  as  proof  of  such  service  as 


the  law  contemplates.  Talladega  Ins. 
Co.  V.  Woodward,  44  Ala.  287.  In 
the  language  of  the  court,  in  one  case, 
"  Their  unsworn  statement  was  of  no 
more  legal  value  to  establish  service 
than  the  like  statement  by  anybouy 
else  would  have  been."  Hebel  v.  Ama- 
zon Ins.  Co.,  33  Mich.  400.  See  8 
South.  Law  Rev.   (N.  S.)  227. 

10  This  clause  may  be  inserted  for 
greater  caution,  but  ought  not  to  be 
required.  The  burden  should  be 
upon  those  impeaching  the  admission 
to  show  the  contrary. 

11  The  provision  of  the  statute  { N. 
Y.  Code  Pro.,  §  385;  Code  Civ.  Pro., 
§  738)  for  entry  of  judgment  on  offer 
by  aefendant  and  written  notice  of 
acceptance  by  plaintiff,  served  within 
ten  days,  is  merely  directory  as  to 
written  acceptance,  and  such  written 
acceptance  may  be  waived  by  defend- 
ant, and  judgment  entered  without  it, 
as  in  White  v.  Bogart,  73  N.  Y.  256, 
sustaining  this  and  the  two  following 
Forms  as  against  the  claims  of  rival 
creditors.  Says  Allen,  J. :  "  The 
want  of  a  formal  acceptance  in  writ- 
ing *  *  *  -vvas  an  irregularity 
merely,  *  *  *  and  it  may  be 
filed  at  any  time,  nunc  pro  tunc,  by 
leave  of  the  court,  or  it  may  be  waived 
by  the  party," 
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the  twenty  days  mentioned  in  the  summons*^  [and  waiving  notice 

of  acceptance  hereof^*]. 

[Date.]  [Signature.] 

[Acknowledgment  as  in  Form  No.  1,  p.  3,  of  this  volume,  or 

affidavit  proving  signature,  as  in  Form  No.  383,  p.  650.] 

FORM  No.  385. 
Affidavit  of  failure  to  appear,  answer  or  demur. 

[Title  of  court  and  cause.] 
[Venue.] 

S.  H.  W.,  being  sworn,  says  that  he  is  the  attorney  for  the  plain- 
tiff in  the  above  entitled  action;  that  the  defendant  has  not  ap- 
peared or  answered  or  demurred  to  the  complaint  herein,  and  that 
his  time  to  so  appear,  answer  or  demur  has  fully  expired. 

[Jurat.]  [Signature.] 

FORM  No.  386. 

Judgment  entered  on  admission  of  sendee  and  waiver  of  answer. 

[Title  of  court  and  cause.] 

The  summons  and  complaint  in  this  action  having  been  per- 
sonally served  on  Y.  Z.,  the  above-named  defendant,  and  the 
twenty  days'  time  to  plead  having  been  duly  waived  by  him  in 
writing,  and  no  answer  or  demurrer  to  the  complaint  having  been 
served  on  the  plaintiff's  attorney,  as  required  by  the  summons, 
now,  on  motion  of  C.  D.,  plaintiil's  attorney,  it  is  hereby  adjudged 
that  A.  B.,  the  plaintiff,  recover  of  the  defendant  Y.  Z.  the  sum 
of  dollars,  with  dollars  costs  and  disbursements, 

amounting  in  all  to  dollars,  and  have  execution  therefor. 

Judgment  entered  this  day  of  ,  19     . 

[Signature] , 

Clerk. 

12  The  defendant  may  waive  the  de-  13  Though  the  Form  was  sustained 

lay,  since  it  is  solely  for  his  benefit,  without  this  clause  in  White  v.  Bogart, 

See    Eothchild    v.    Mannesovitch,    29  73  N.  Y.  256,  it  may  be  the  safer  prac- 

App.  Div.  580,  51  N.  Y.  Supp.  253.  tice  to  insert  it. 
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ARTICLE  III. 

Substituted  Seetice  Upon  a  Resident  Within  the  Juris- 
diction. 

FOEMS. 

1.  Power  of  the  court.  (337)  Affidavit  or  return  by  officer 

2.  Service  on  resident.  r    •     tn-j.      j.  1 

t  —  Tironmtness  °*    inability   to   make    per- 

S.       promptness.  ^^^j^,   ge^vioe,   on  which  to 

4.  -dehv-ery  or  posting  etc.  _  j      f„^    substituted   ser- 

5.  —  proof  of  substituted  service.  yipg 

6.  Service  on  the  attorney  of  record  in  (ggg)   Order"  for  substituted  service. 

former  cause.  ^389)   j^e  same— where  defendant's 

residence   cannot   be   found. 
(390)   Affidavit    of    substituted   ser- 
vice. 

1.  Power  of  the  court.']  — Under  the  ISTew  York  statute"  reg- 
ulating service  of  the  summoits,  which  is  understood  to  require 
personal  service  in  all  cases  not  otherwise  provided  for,  substituted 
or  constructive  service  is  deemed  to  be  strictly  a  statutory  proceed- 
ing, not  sustainable  except  in  cases  provided  for  by  the  statute. 
Where  defendant  is  a  resident,  and  is  either  avoiding  service, 
or  has  disappeared,  service  by  leaving  at  his  residence, 
or  posting,  and  mailing,  if  personal  service  cannot  with  due  dili- 
gence be  maide,  is  allowable,  irrespective  of  the  nature  of  the  cause 
of  action,  except  in  divorce^®  and  real  property  actions.^® 

Where  the  defendant  is  a  non-resident  the  plaintiff  will  pro- 
ceed in  the  method  discussed  in  the  next  article;  also  where  de- 
fendant being  a  resident,  is  absent  from  the  State  and  has  made 
no  designation  of  a  resident  to  be  served,  or  has  absconded  or  is 
concealed,^^  or  is  sued  in  a  matrimonial  or  a  real  property  action. 

2.  Service  on  resident.]  —  Under  the  New  York  statute,'^  if  a 
defendant  in  an  action  in  any  court  of  record  is  a  resident  of  the 
State  and  cannot  be  found,  and  the  place  of  his  sojourn  cannot  be 
ascertained,**  or  if  he  is  within  the  State,  and  it  appears  that  he 

UN.  Y.  Code  Civ.  Pro.,  §§  416-445. 

16  N.  Y.  Code  Civ.  Pro.,  §  1774:  Maiello  v.  Maiello,  42  Misc.  266,  86  N.  Y. 
Supp.  543. 

18  W.,  §§  1557,  1670. 

17  In  the  case  of  concealment  of  a  resident  defendant,  plaintiff  may  proceed 
under  this  article  as  well.      §  435. 

18  N.  Y.  Code  Civ.  Pro.,   §§  435^37. 

19  Cont.  Nat.  Bank  v.  Thurber,  74  Hun,  632,  26  N.  Y.  Supp.  956,  aff'd,  143 
N.  Y.  648. 
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avoids  service,^''  so  that  personal  service  cannot  be  mafle,  the 
court,  or  a  judge  thereof,  or  the  county  judge  of  the  county  where 
the  action  is  triable,  may  make  an  order  allowing  substituted  ser- 
vice. 

In  several  unreported  cases  applications  under  these  provisions 
for  leave  to  serve  a  corporation  have  been  denied  on  the  ground 
that  corporations  are  not  within  the  purview  of  the  statute.^^  In- 
fants are  within  the  statute.^^  The  plaintiff  has  been  held  not  en- 
titled to  this  method  of  service  when  the  defendant's  place  of  so- 
journ outside  of  the  State  is  knovsna.^^ 

3.  — promptness.]  — It  is  obvious  that  as  the  justification  of 
substituted  service  depends  on  present  inability  to  find  the  de- 
fendant, the  application  must  be  made  on  aifidavits  to  efforts  im- 
mediately preceding,  and  the  order  must  be  promptly  followed  by 
service  in  compliance  with  it.^* 

4.  —  delivery  or  posting,  etc.]  — If  the  only  person  present  on 
the  premises  is  at  some  little  distance  from  the  dwelling-house,  the 
safer  course  is  not  to  rely  on  mere  delivery  to  such  person,  but  to 
also  post  a  copy  on  the  door,  and  mail  a  copy.^^ 

5.  —  proof  of  substituted  service.]  —  In  making  and  proving 
substituted  service  by  leaving  a  copy  at  the  defendant's  residence, 
the  statute  should  be  strictly  pursued ;  and  the  proof,  whether  by 
affidavit  or  return,^^  should  show  compliance  in  detail,^^  stating 
time  ^®  and  place.^* 


20  Carter  v.  Youngs,  42  N.  Y.  Supp.  169. 

21  Hahn  v.  Ancljor  Steamship  Co.,  2  N.  Y.  City  Ct.  Eep.  25. 

22  Steinhardt  v.  Baker,  163  N.  Y.  410. 

23  See  Smith  v.  Fogarty,  6  N.  Y.  Civ.  Pro.  Rep.  366;  Foote  v.  Harris,  2 
Abb.  Pr.  454. 

24  Delay  of  fifteen  days  between  making  of  aflBdavit  and  application  for 
order,  held  fatal  on  appeal  from  judgment.  Cohn  v.  Kember,  47  Cal.  144; 
s.  p..  People  V.  Huber,  20  id.  81. 

25Kibbe  V.   Benson,   17  Wall.   624. 

26  It  was  held  in  Easterbrook  v.  Easterbrook,  64  Barb.  421,  that  an  affidavit 
is  necessary  to  establish  service.  See  also  Doheny  v.  Worden,  75  App.  Div. 
47,  77  N.  Y.  Supp.  959. 

27. Sharp  V.  Baird,  43  Cal.  577.  (Return  to  attachment  held  insufficient  for 
not  stating  whether  there  was  an  occupant  or  not,  and  for  not  showing  the 

25  Compare  Wilson  v.  Call,  49  Iowa,  463,  holding  omission  to  state  date, 
cured  after  lapse  of  years,  the  recital  of  service  in  the  judgment  being 
adequate. 

29Bickford  v.  Skewes,  9  Sim.  428;  Liblong  r.  Kansas  Fire  Ins.  Co.,  8-2 
Penn.  St.  413;  Robison  v.  Jliller,  57  Miss.  237  (holding  it  indispensable  that 
return  should  state  place  to  be  the  usual  place  of  abode,  as  required  by  the 
statute). 
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Where  the  statute  requires  delivery  io  some  person  at  the  resi- 
dence, the  proof  of  service  should  show  such  delivery,^"  and  the 
name  if  known.^^ 

6.  Service  on  the  attorney  of  record  in  former  cause.^  — In 
the  absence  of  statutory  restraint  a  court  of  equity  may  exercise 
the  jurisdiction  necessary  to  review  or  impeach  its  own  judgment, 

posting  of  a  copy  of  the  attachment.  The  court  say  it  is  the  duty  of  the 
sheriff  to  state  in  his  return  what  acts  he  performed  in  serving  the  writ,  so  the 
court  may  decide  upon  its  sufficiency.) 

But  mere  verbal  diversity  between  the  statute  and  the  proof  does  not 
vitiate.  Neally  v.  Redman,  5  Iowa,  387  (objection  that  return  used  the  word 
"  residence  "  instead  of  "  house,"  overruled. 

30  Harris  v.  Hardeman,  14  How.  (U.  S.)  334  (judgment  set  aside  for  this 
omission  in  official  return)  ;  s.  p..  Cost  v.  Rose,  17  111.  276. 

31  Harmon  r.  Lee,  6  Iowa,  171.  In  Morehead  v.  Chaffe,  52  Miss.  101,  and 
Phillips  V.  Evans,  64  Mo.  17,  errors  in  the  name  were  Held  not  to  vitiate,  in 
Robison  v.  Miller,  57  Miss.  237,  the  omission  to  state  the  name,  in  an  official 
return,  was  disregarded. 

The  following  cases  further  illustrate  the  principle  in  the  text,  as  applied 
under  varying   statutes: 

Aiode,  and  its  proper  designation.']  — Pigg  v.  Pigg,  43  Ind.  117;  Splahn  t'. 
Gillespie,  48  id.  397;  White  v.  Primm,  36  111.  416;  Sturgis  v.  Fay,  16  Ind. 
429;  Hewitt  v.  Wetherby,  57  Mo.  276;  Earle  v.  McVeigh,  91  U.  S.  504;  Boy- 
land  V.  Boyland,  18  111.  551;  Johnson  v.  Johnson,  Walk.  (Mich.)  309;  David- 
sons. Marchioness  of  Hastings,  2  Keen.  509;  Winrow  v.  Raymond,  4  Penn.  St. 
501 ;  Lambert  v.  Sample,  25  Ohio  St.  336 ;  Hyslop  v.  Hoppock,  5  Ben.  447 ; 
Ames  V.  Winsor,  19  Pick.  (Mass.)  247;  Capehart  v.  Cunningham,  12  W.  Va. 
750;  Healey  v.  Butler,  66  Wis.  9,  27  N.  W.  Rep.  822. 

"At  the  dwelling  or  abode "]  —  satisfied  by  delivery  outside  the  door. 
Phoenix  Ins.  Co.  v.  Wulf,  1  Fed.  Rep.  775. 

But  not  by  delivery  in  the  yard  and  125  feet  distant  from  the  house.  Kibbe 
V.  Benson,  17  Wall.  624.      Contra,  Rousseau  v.  Gayarre,  24  La.  Ann.  355. 

"At  some  obvious  part  of  the  house"]  — satisfied  by  delivery  to  servant  on 
piazza.     Alston  v.  Bowers,  1  Nott  &  McC.  (S.  C.)  458. 

Requirement  that  the  person  be  a  member  of  defendant's  family.]  —  Mack  v. 
Brown,  73  111.  295;  Lyon  v.  Thompson,  12  Iowa,  183;  Wilson  v.  Call,  49  id. 
463;  Mayer  v.  Griffin,  7  Wis.  82;  Converse  v.  Warren,  4  Iowa,  158;  Davis  v. 
Burt,  7  id.  56;  Lucas  v.  Wilson,  67  Geo.  356. 

Reading  or  information  as  to  contents.]  — Cost  v.  Rose,  17  111.  276;  Diltz  v. 
Chambers,  2  Greene   (Iowa),  479. 

Leaving  copy  delivered.] — Anderson  v.  Brown,  16  Tex.  554;  Kleckner  v. 
Lehigh  Co.,  6  Whart.  (Pa.)  66;  Case  u.  Colston,  1  Mete.  (Ky.)  145;  Wad- 
dingham  v.  St.  Louis,  14  Mo.  190;  Casteel  v.  Hiday,  13  Ind.  536;  Gregory  v. 
Harmon,  10  Iowa,  445;  Slaght  v.  Robbins,  13  N.  J.  L.  340;  Hochlander  v. 
Hochlander,  73  111.  618;  Bank  v.  Catlin,  11  Vt.  106;  Florence  v.  Paschal,  50 
Ala.  28;  Bugbee  v.  Thompson,  41  N.  H.  183;  Rogers  v.  Buchanan,  58  id  47. 

Posting.]  ^"Hornby  v.  Cramer,  12  How.  Pr.  490;  Opening  of  Albany  Street, 
6  Abb.  Pr.  273;  Wilson  v.  Bucknam,  71  Me.  545,  23  Alb.  L.  J.  454;  People 
i:  Highway  Com'rs,  14  Mich.  528. 

And  having  posted.]  —  Lewis  v.  Botkin,  4  W.  Va.  533. 
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« 

or  to  enjoin  proceedings  at  law,^^  or  to  sustain  a  cross-bill,^  by 
serving  the  necessary  process  to  commence  the  equity  suit  for  that 
purpose  upon  the  attorney  of  record  in  the  judgment  or  other 
adverse  proceedings,  if  he  be  within  the  jurisdiction,  and  if  the 
party  be  absent  or  concealed,  thus  making  it  impracticable  to  make 
personal  service  on  him  within  the  jurisdiction. 

This  practice  rests  on  the  existence  of  such  an  intimate  con- 
nection between  the  proceeding  in  which  the  proposed  defend- 
ant has  already  appeared  by  attorney,  and  the  suit  in  which  it  is 
proposed  to  serve  him,  that  the  one  can  justly  be  deemed  a  part 
or  continuation  of  the  same  controversy.^* 

This  practice  is  not  available  under  the  New  York  statute,  ex- 
cept indirectly,  and  to  the  limited  extent  to  which  it  can  be  sus- 
tained upon  another  principle,  viz.,  the  power  of  the  court  to  stay 
adverse  proceedings  until  the  adversary  will  appear  in  counter-pro- 
ceedings necessary  to  secure  full  relief.^' 

-^ — «  ■  

32Bart]ett  v.  Sultan  of  Turkey,  19  Fed.  Rep.  346;  The  Cortes  Co.  v.  Thann- 
hauser,  20  Blatchf.  59,  9  Fed.  Rep.  226;  Segee  v.  Thomas  3  Blatchf.  11; 
Oglesby  v.  Attrill,  14  Fed.  Rep.  214;  Minn.  Co.  v.  St.  Paul  Co.,  2  Wall.  609, 
633.      But  see  Kamm  v.  Stark,  1  Sawy.  547. 

33  Eckert  v.  Bauert,  4  Wash.  C.  C.  370 ;  Ward  v.  Sebring,  Id.  472 ;  Ward 
V.  Seabry,  Id.  426 ;  Doe  v.  Johnston,  2  McLean,  323 ;  Dunn  v.  Clarke,  8  Pet.  1 ; 
Lowenstein  v.  Glidewell,  5  Dill.  325;  Crellin  v.  Ely,  7  Sawy.  532. 

34Bowen  v.  Christian,  16  Fed.  Rep.  729;  Hitner  v.  Suekley,  2  Wash.  465; 
Pacific  R.  R.  Co.  v.  Mo.  Pacific  Ry.  Co.,  3  Fed.  Rep.  772;  Crellen  v.  Ely, 
13  id.  420. 

For  English  rule,  see  Soci6t6  Generale  de  Paris  v.  Dreyfus  Brothers,  L.  E. 
29  Ch.  Div.  239;  Lisbon-Berlyn,  etc.,  Gold  Fields  Co.  v.  Heddle,  52  U  T.  E. 
(N.  S.)  796;  Firth  v.  Bush,  9  Jur.  (N.  S.)  431;  Watt  v.  Barnett,  38  L.  T.  R. 
(N.  S.)  62  (commented  on  in  N.  Y.  Daily  Reg.,  Apr.  12,  1878);  James  v. 
Despott,  14  Ir.  L.  R.,  Q.  B.  Div.  71;  Shearman  v.  Findlay,  32  Wkly.  Rep.  122; 
Court  Orders  XI,  LXVII;  Field  v.  Bennett,  56  L.  J.  Rep.,  Q.  B.  Div.  89. 

As  to  power  to  proceed  on  service  of  an  agent,  see  also  Davies  v.  Westmacott, 
7  C.  B.   (N.  S.)   829. 

In  Levinson  v.  Oceajiic  Steam  Nav.  Co.,  17  Alb.  L.  J.  285,  it  was  conceded 
that  the  statutory  proceeding  to  determine  liability  of  carriars  under  tlip 
Limfted  Liability  Act  of  Congress,  could  not  be  commenced  by  service  on  the 
attorneys  in  the  actions  against  the  carriers,  were  it  not  that  the  Supreme 
Court,  under  authority  of  the  act,  had  authorized  constructive  service. 

35  See  Article  XXII,  Chapter  I,  p.  412,  on  Stay  of  Pbooeedings. 
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FORM  No.  387. 

Affidavit  or  return  by  officerse  of  inability  to  make  personal  service,  on  which 
to  apply  for  substituted  service. 

l^TUle  of  court  and  cause.^'^l 

[Venue.} 

M.  'N.,  being  duly  sworn,  says : 

•I.  [State  relation  to  cause,  for  instance  thus:^']  That  he  is 
[managing  clerk  in  the  office  of  O.  P.]  attorney  for  the  plaintiff 
herein;  and  on  the  day  of  last  past  was         years*'' 

of  age  [or,  at  all  the  times  hereinafter  mentioned  was  of  full 
age;  and,  if  residence,  etc.,  confirms  means  of  knowledge  as  to- 
defendant,  may  say,  and  for  last  past  deponent  has  resided 

in  ,   and  is  well  acquainted  with  Y.  Z.,  the  defendant 

herein.*"] 

II.  That  Y.  Z.,  the  defendant  [or,  one  of  the  defendants] 
herein,  is  a  resident  of  this  State,  and  resides  at  No.       , 

street,  in  the  city  of  ,  and  county  of  ,  [h'ere  may 

add  circumstances,  for  instance'}  where  his  family  now  are,  in  a 
house  hired  by  him.*^ 

III.  That  on  or  about  the  day  of  ,  19  ,  de- 
ponent [or,  if  it  be  a  return,  the  undersigned]  received  from  plain- 
tiff's attorney  [or  if  the  affidavit' is  by  the  attorney  say,  deponent 
issued]  the  summons  [and  notice  —  or,  and  indorsement*^]  herein, 
a  copy  whereof  is  hereto  annexed,  for  service  on  said  Y.  Z. ;  and 
has  made  proper  and  diligent  effort  to  serve  the  same  upon  him 
[here  set  forth  the  efforts  sufficiently  to  show  that  they  have  been. 

36  See  Harmon  v.  Lee,  6  Iowa,  171;  tis,  85  N.  Y.  Supp.  1063.    If  a  minor, 

Sharpe  v.  Baird,  43  Cal.  577;  and  Ar-  show  that  he  ia  fourteen  years  of  age, 

ticle  on  Retuens,  p.  366  of  this  vol-  or  an  effort  to  serve  on  other  persons 

nine.  as  well,  as  prescribed  in  §  426. 

3T  Title  is  proper  since  the  summons  -12  The  language  of  the  statute  does 

has  been  issued,   though  not  served.  not  contemplate  service  of  the  com- 

Page  83  of  this  volume.  plaint     with     the     summons,     except 

38  He  must  not  be  a  party  to  the  where  the  summons  is  delivered  per- 
action.    Code  Civ.  Pro.,  §  435.  sonally  to  defendant;  but,  by  §  479, 

39  Showing  him  to  have  been  over  if  the  delivery  of  the  summons  is  per- 
eighteen  at  time  of  iirst  efforts  at  sonal,  within  or  without  the  state,  a 
service.  delivery  of  a  copy  of  the  complaint 

■i"  If  a  return,  substitute  for  all  the  may  be  made  at  the  same  time, 
foregoing:  M.  N.,  sheriff  of   [naming  The  notices  which  may  accompany 

county     of     defendant's     residence],  the  summons,   and  which  qualify  or 

hereby  returns:  complete  it,  must  be  regarded  as  so 

*1  The  papers  upon  the  application  connected  that   in  whatever  mode  it 

must  show  that  the  defendant  is   a  is  to  be  served  they  may  be  served 

resident  of  the  state.     Lynch  v.  Eus-  with  it. 
42 
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under  the  circumstances,  proper  and  diligent,  for  instance  thus:]*^ 
by  cojitinuously  and  repeatedly  endeavoring  to  find  the  said  de- 
fendant, and  by  visiting  the  various  places  which  he  v?as  accus- 
tomed to  frequent,  and  particularly  [specifying  places  and  times'] ; 
that  on  several  occasions,  and  particularly  on  [specifying  times'], 
deponent  called  at  said  defendant's  residence,  but  was  told  by  the 
persons  in  charge  [naming  them  if  hnown]  that  he  was  not  at 
home,  that  they  did  not  know  [or,  refused  to  state  to  deponent] 
when  he  would  be  at  home  and  that  they  could  not  tell  deponent 
where  said  Y.  Z.  could  be  found  by  him ;  and  deponent  has  been 
unable,  by  diligent  inquiry,  to  ascertain  when  he  would  be  at 
home.** 

[Where  place  of  sojourn  cannot  he  ascertained,  add  result  of 
inquiry,  for  instance  thus:] 

IV.  That  the  place  of  his  sojourn  cannot  be  ascertained, 
although  deponent  [or,  the  undersigned]  has  made  diligent  inquiry 
therefor    [here  specify  what,  for  instance]    on  the  day  of 

.  last,  of  his  wife,  at  his  residence  aforesaid,  and  on  the 
day  of  last,  of  E.  F.  and  G.  H.,  his  nearest  neigh- 

bors, and  of  I.  J.,  in  whose  employ  he  was  in  last. 

[Or  thus,]Th.2i.i  said  defendant  cannot  be  seen  at  his  said  lodg- 
ings, nor  at  the  Club  in  ,  of  which  he  is  a 
member  and  has  been  a  frequenter.  That  deponent  has  fre- 
quently within  the  last  week  called  there  to  see  him,  but  he  denies 
himself  to  deponent,  and  has  of  late  ceased  to  be  at  his  former 
usTial  resorts,  both  business  and  social,  and  has  practically  aban- 
doned lodgings  at  his  apartments,  and  passes  his  nights  elsewhere 
at  various  places,  and  has  no  present  business  or  place  of  business 
so  far  as  deponent  has  been  able  to  ascertain  by  inquiry  among 
his  business  and  social  acquaintances;  that  he  has  recently  failed 
in  business  and  made  an  assignment,  and  has  many  and  large 
claims  pending  against  him,  and  is  concealing  himself  to  avoid 
service  of  process  in  suits  against  him,  and  of  the  process  and 
papers  in  deponent's  hands  for  service  aforesaid. 

[Or,  thus:] 

IV.  That  said  defendant  avoids  such  service  by  refusing  to 
permit  deponent  to  see  him*"  [here  state  the  mode  of  avoiding  the 

•13  If  the  defendant  is  ill,  and  access  v.  Winne,  20  N.  Y.  Supp.  49,  47  St. 

to  him  is  for  such  reason  refused,  the  Kep.  412. 

order  is  properly  granted.     Carter  v.  «  To  obtain  the  method  of  service 

Youngs,  42  N.  Y.  Super.  Ct.  169.  now   under   consideration,   it  is  only 

14  Sustained  by  Nagle   v.   Taggart,  necessary  to  show  that  the  defendant 

4  Abb.  N.  C.  144.     See,  also,  Phillips  avoids    service;    in    applying   for   an 
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service,  so  as  satisfactorily  to  prove  the  fact,  for  instance  thus.--] 
At  about        o'clock,       m.,  on  the  day  of  ,  19        de- 

ponent went  with  said  summons  [and  notice]  to  the  office  of  said 
defendant,  E"o.        ,  street,  in  the  city  of  ,  the 

only  known  place  where  said  defendant  can  be  found  [it  may  he 
well  to  add  circumstances  showing  it  to  he  his  office,  sign,  etc.]  ;' 
that  he  found  a  young  man  in  attendance,  who  told  him  that  ha 
must  state  the  nature  of  his  business  before  he  could  see  said 
defendant.  Deponent  then  told  him  that  he  came  to  serve  a  sum- 
mons on  said  defendant,  and  said  young  man  thereupon  said  that 
deponent  could  not  see  him,*"  and  refused  to  allow  him  to  enter 
the  inner  office  [add  statement  of  repeated  efforts,  if  any']. 

V.  That  personal  service  cannot  be  made  upon  said  defendant, 
although  proper  and  diligent  effort  has  been  made,  as  above  set 
forth. 

VI.  That  no  previous  application  for  an  order  for  substituted 
service  has  been  made  herein  [except,  etc.*''] 

[Jurat.]  [Signature.] 

FORM  No.  388. 

Order  for  substituted  service.48 

[Name  of]   Court,    [or  if  a  court  order]     At  a   Special  Term 

[etc.    See  Form  94]. 
[Title  of  the  cause.] 

Satisfactory  proof*^  having  been  presented  to  the  court  [or  if 
a  judge's  order,  to  me],  by  the  affidavits  of  11.  IST.  [and  O.  P.,] 
verified  [or,  by  the  return  of  M.  IST.,  sheriff  of  county, 

dated]  the  day  of  ,  19     ,  that  the  summons   [and 

order    for    publication    of     summons  47  See    page    116    of    this    volume,, 

against    a    resident-  defendant    it    is  paragraph  84,  and  also  page  171. 
necessary  to  show  that  he  keeps  him-  -IS  The  order  may  be  made  by  the 

sell   concealed   with   intent   to   avoid  court,or  a  judge  thereof,or  the  county 

service.    See  Foster  v.  Moore,  68  Hun,  court  judge  of  the  county  where  the 

526,  22  N.  Y.  Supp.  1089.  action  is  triable.     §  435. 

■46  Sustained  bv  Baker  v.   Stephens,  49  See   McCarthy   v.    McCarthy,    16 

10  Abb.  Pr^   (N.  S.)    1,  where  there  Hun,  546,  aff'g  55  How.  Pr.  418;  aff'd, 

were,    nowever,    corroborating    affida-  84  N.  Y.  671.     In  defending  a  judg- 

vits.    For  another  Form,  see  16  Hun,  ment    rendered    on    such    substituted 

546;  84  N.  Y.  671.     For  the  opinion  service   from   collateral   attack,   it  is 

that  it  must  also  be  shown  that  tjie  only  necessary  to  show  that  defend- 

concealed  or  avoiding  defendant  must  ant  was  a  resident  of  the  state,  and 

be  shown  to  have  had  reason  to  ap-  that  the  other  facts  were  established 

prehend  suit,  see  42  N.  Y.  Siiper  Ct.  to     the     satisfaction    of    the    judge 

169.  granting     the     order.       Haswell     v. 

Lincks,  87  N.  Y.  637. 
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notice  —  or,  and  indorsement  thereon]  in  this  action,  a  copy  of 
which  is  hereto  annexed,  has  [oc,  have]  been  duly  issued,  and 
delivered  to  said  M.  NT.  to  be  served,  and  that  the  defendant  Y.  Z., 
named  therein,*  is  a  resident  of  this  State,  and  resides  at  ISTo. 
,  street,  in  the  city  of  ,  in  said  county,  and 

that  said  M.  IST.  has  made  proper  and  diligent  effort  to  serve  said 
summons  [and  notice  —  or,  and  indorsement]  personally  on  said 
defendant,  and  that  the  place  of  his  sojourn  cannot  be  ascertained 
[or,  and  that  he  avoids  service],  so  that  personal  service  cannot 
be  made  upon  him:  novs^,  on  motion  of  Q.  E.,  attorney  for  the 
plaintiff : 

Okdeeed,  that  service  of  said  summons  upon  said  defendant 
Y.  Z.  be  made  by  leaving  a  copy  thereof,  and  of  this  order,  at 
the  residence  of  said  defendant  [designating  if],  with  a  person 
of  proper  ag6,  if  upon  reasonable  application  admittance  can  be 
obtained,  and  such  a  person  found  who  will  receive  it ;  or,  if  ad- 
mittance cannot  be  so  obtained,  nor  such  a  person  foimd,  by 
affixing  the  same  to  the  outer  or  other  door  of  the  said  defendant's 
residence,  and  by  depositing  another  copy  thereof,'  properly  in- 
closed in  a  post-paid  wrapper,  addressed  to  him,  at  his  said  place 
of  residence,  in  the  post-office  at  the  said  place  where  he  resides.^" 

[//  delivery  of  copy  to  next  friend  of  infant  or  insane  person 
is  required  under  §§  427,  428,  add]  And  it  is  further  oedeeed, 
that  a  copy  of  said  summons  [and  notice  —  or,  indorsement 
thereon]    be  also  deliA^ered  personally  to  W.   Z.,   of  in 

behalf  of  the  defendant  Y.  Z.,  and  left  with  said  W.  Z.,  and  that 
the  service  of  the  summons  herein  on  said  Y.  Z.  shall  not  be 
deemed  complete  until  it  is  so  delivered  to  and  left  with  said  W.  Z. 

I  Authentication  as  in  Form  No.  108,  on  p.  b65.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §§  436,  437,  /iZe  the  order  and 
affidavits  and  mahe  the  service  within  10  days.^^] 

FORM  No.  389. 
The   same. —  Where    defendant's    residence    cannot   be   found.52 

[As  in  previous  Form  to  *,  continuing:]  is  a  resident  of  the 
State  of  N'ew  York,  and  that  said  M.  IST.  has  made  proper  and 

50  Mailing  is  not  necessary  when  a  in    1896     (L.    1896,    chap^    562),   the 

copy  is  left  with  a  suitable  person  on  court    is   given   power   to   direct  any 

the   premises,   and  the  order   follows  method  of  service  in  case  the  defend- 

the  wording  of  the  Code  and  does  not  ant's   residence  cannot  be  found,  ob- 

require  mailing,  except  as  an  aceom-  viating  the  situation  in  Pisk  v.  Ben- 

paniment  to  the  affixing  of  the  sura-  nett,  69  Hun,  272,  23  N.  Y.  Supp.  471. 

mons.     Overton  v.   Barclay,  89  Hun,  As  the  language  of  the  addition  to 

611,  35  N.  Y.  Supp.  326.  the   section  refers  to  a   direction  by 

61  N.  Y.  Code  Civ.  Pro.,  §  437.  the  court,  it  will  be  safer  to  take  a 

B2  By  an  amendment  to  section  436  court  oruer  in  this  one  instance. 
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diligent  effort  to  serve  said  summons  personally  upon  said  defend- 
ant, and  that  the  place  of  his  sojourn  cannot  be  ascertained,  so 
that  personal  service  cannot  be  made  upon  him,  now,  on  motion 
of  Q.  K.,  attorney  for  plaintiff,  it  is 

Oebeeed,  that  service  of  the  summons  in  this  action  upon  said 
Y.  Z.  be  made  \_here  insert  any  such  directions  as  are  acceptable 
to  the  court  and  seem  most  likely  to  result  in  personal  notice  to 
defendant,  as:'\  by  delivering  to  and  leaving  with  the  person  in 
charge  of  the  defendant's  office  at  ]^o.  in  said  city, 

a  copy  of  said  summons  and  of  this  order ;  or  if  upon  reasonable 
application  at  said  office  during  ordinary  business  hours  admit- 
tance cannot  be  obtained,  then  by  affixing  the  same  to  the  entrance 
door  of  said  office  [add  provision  as  in  preceding  Form,  for  mail- 
ing to  office  address,  or  hotel,  or  former  residence,  as  may  he  mart 
satisfactory.] 

FORM  No.  390. 

Affidavit  of  substituted  serTice.63 

[Title  of  the  cause.] 
[Venue.] 
M.  N.,  being  duly  sworn,  says : 

I.  That  he  is  [managing  clerk  of  O.  P.]  the  plaintiff's  attorney 
herein  [and  was  years  of  age  on  the  day  of  last 
past"]. 

II.  That  on  the  day  of  ,  19  ,  he  served  the 
summons  [and  notice  —  or,  indorsement  thereon]  in  this  action 
and  the  order  of  Mr.  Justice  J.  K.,  dated  the  day  of  , 
19  ,  directing  service  thereof  as  hereinafter  specified,  and  filed 
herein  with  said  summons  on  the  day  of  ,  19  ,  upon 
the  defendant  Y.  Z.,  therein,  as  in  said  order  directed,  to  wit:  * 

[If  access  was  obtained]  by  leaving  a  copy  of  said  summons 
[and  notice  —  or,  indorsement  thereon]  and  of  said  order  [if 
several  defendants  at  same  address,  say,  copies  —  etc. —  for  each 
of  said  defendants  respectively]  at  the  residence  of  said  defend- 
ant Y.  Z.,  at  ISTo.  ,  in  street,  ,  in  the  county  of 
,  in  this  State,  by  there  delivering  the  same  to  and  leav- 

53 To   be    made    and    filed    inimedi-  a  certificate  of  service.     See  Eastei- 

ately,  since  only  upon  this   filing  is  brook  v.  Easterbrook,  64  Barb.  421 : 

the   service    made    complete    and    de-  Doheny  v.  Worden,  75  App.  Div.  47, 

fendant's  time  to  answer   started  to  77  N.  Y.  Supp.  959. 

run.     §  437.  5*  As   the   service   is   not   personal, 

Even  if  a  deputy  sheriff  makes  this  the   rule   does   not   expressly   require 

service,  take  his  affidavit  rather  than  age  to  be  stated. 
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ing  the  same  with  W.  Z.,  whom  he  knew  to  be  the  wife  [or,  child, 
or,  servant]  of  said  defendant  [or  if  the  ncme  of  the  person  is  un- 
known, with  a  person  at  the  door  of  defendant's  said  residence, 
who  opened  the  door  in  response  to  deponent's  ringing  the  door- 
bell], and  who  appeared  to  be  of  proper  age  to  receive  such  ser- 
vice, to  wit,  over  the  age  of  fourteen  [or,  about  tbe  age  of  ] 
years,  and  who  received,  the  same'®  [or  stating  circumstances  of 
delivery  if  it  was  not  received^. 

[Or  if  access  could  not  he  obtained^  to  wit,  by  affixing  a  copy 
of  said  summons  [and  notice  —  or,  indorsement  thereon]  and 
order  to  the  outer  door  [or  specify  other  dooj-^  of  the  residence'^ 
of  said  defendant,  at  ISTo.  ,  street,  in  ,  in 

the  county  of  ,  in  this  State ;  that  deponent  was  not  able, 

upon  reasonable  application,  to  obtain  admittance  thereto,  nor  to 
find  any  person  of  proper  age  at  such  residence  who  would  receive 
the  same.  That  said  residence  was  closed,  and  defendant  was 
unable,  by  ringing  and  knocking,  to  find  any  person  on  the  prem- 
ises [or  otherwise  state  reasonable  effort  to  obtain  admittance  and 
find  a  person  to  receive  the  paper^. 

IV.  That  on  the         day  of  ,  19     ,  at  ,  aforesaid 

[naming  place  of  defendant's  residence'],  deponent  deposited  in 
the  post-office  at  said  place^'^  another  copy  of  said  summons  [and 
notice  —  or,  indorsement  thereon]  and  order,  properly  inclosed 
in  a  post-paid  wrapper,  addressed  to  said  defendant  Y.Z.,  at  his 
said  place  of  residence. 

[Jurat.]  [Signature.] 

55  Aa  to   all  these   particulars,  see  57  As  to  mailing,  see  note  50,  p.  660, 

note  31,  p.  655.  and   Publication,   p.   341,   etc.;    and 

BO  As  to  these  particulars,  see  note  Mailing,  p.  397,  etc 
31,  p.  655. 
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AKTICLE  IV. 

Seevice  by  Publication  and  Mailing. 

1.  Power  of  the  court.  9.  What  positive  allegation  may  suf- 

2.  —  in  New  York.  fice  to  give  jurisdiction. 

3.  Incapacity  of  party.  10.  Who  to  make  affidavit. 

4.  Preliminaries   to   the   application.  11.  Second  use. 

5.  Proof  of  cause  of  action.  12.  Return. 

6.  —   of    nonresidence,    inability    to  13.  Promptness. 

serve,  etc.  14.  Taking  advantage  of  defects. 

7.  —  hearsay.  15.  Amendment. 

8.  Kources  of  information. 

For  list  of  Forms,  see  p.  671  of  this  volume. 

1.  Power  of  the  court.~\  —  Under  the  Codes  of  Procedure  the 
cases  and  manner  in  which  a  plaintiff  may  proceed  against  a  de- 
fendant by  serving  the  process  upon  him  by  publication,  are  gen- 
erally explicitly  prescribed  by  statute;  the  power  is  commonly  re- 
garded as  purely  statutory  ^®  (except,  of  course,  those  cases  where 
the  proceeding  is  purely  in  rem,  and  where  personal  service  is  of 
course  unnecessary)  ;  and  a  substantial  compliance  with  the  statute 
is  strictly  required.^® 

The  courts  of  a  State  will  give  effect  to  a  judgment  thus  regu- 
larly taken  within  the  State  and  under  its  statutes ;  but  the  ques- 
tion whether  such  a  judgment  is  enforcible  in  other  jurisdictions 
is  another  matter.*" 

58  To  the  contrary,  Grassmeyer  t'.  Beeson,  13  Tex.  524,  where  the  court  say 
that  in  the  absence  of  statutory  authority  the  courts  [of  Texas]  were,  from 
the  necessity  of  the  case,  compelled  to  adopt  some  course  of  procedure  and 
rule  of  practice  to  be  applied  in  cases  like  this  in  order  to  administer  justice 
and  adjudicate  the  causes  of  citizens  against  non-residents. 

In  Kegans  v.  Alleorn,  9  Tex.  25,  this  court  adopted  the  rule  that  oouit.'? 
were  competent,  "  as  a  matter  of  practice,  to  adopt  a  mode  of  making  parties 
where  the  law  prescribed  none."  Under  this  rule  rights  have  been  acquired 
which  will  not  be  disturbed  unless  in  obedience  to  the  mandate  of  ab.solute 
legal  principle. 

59  People  V.  Huber,  20  Cal.  81  (holding  that  under  statute  authorizing 
application  after  summons  had  been  issued,  judgment  on  an  order  made  before 
issue  of  summons  could  not  be  sustained).  S.  P.,  Rieketson  v.  Richardson,  26 
Cal.  149;  Galpin  v.  Page,  18  Wall.  350,  369.  For  other  authorities  see  notes 
to  following  paragraphs. 

60  The  leading  cases  are  Pennoyer  v.  Neff,  95  U.  S.  714,  722,  and  Hart  v. 
Sansom,  110  id.  151. 

In  the  former  case  it  was  held  that  the  failure  to  serve  personally  within 
the  jurisdiction  takes  the  case  out  of  the  constitutional  provision  giving  judg- 
ments of  one  State  full  faith  and  credit  in  another;  and  the  court  lay  down 
the  doctrine  that  such  a  judgment  is  not  binding  except  to  dispose  of  rrop- 
erty  hrought  into  the  custody  of  the  law  in  the  action  before  judgment. 
Hence  it  was  held  that  a  sheriff's  sale  of  other  property,  on  execution,  gave 
no  title;  s.  p.,  Wood  v.  Stanberry,  21  Ohio  St.  142;  Lutz  v.  Kelly,  47  Iowa, 
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2.  — iA  New  Yorh.'\  — By  the  New  York  statute®^  the  power 
to  order  service  by  publication  is  confined  to  the  Supreme  Court, 
the  county  courts,  and  the  City  Court  of  the  city  of  New  York;*^ 
and  can  only  be  exercised  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  action  is  triable.^ 

3.  Incapacity  of  party.']  — Infancy^*  and  insanity^''  constitute 
no  objection  to  service  under  the  statutes,  unless  expressly  ex- 

307.     Compare  Gibbs  v.  Queen  Ins.  Co.,  63  N.  Y.  114;  Hunt  v.  Hunt,  9  Hun, 
622;  Caasidy  V.  Leitcli,  2  Abb.  N.  C.  315;  Schwinger  v.  Hickok,  53  N.  Y.  280. 

In  the  case  of  Hart  v.  Sansom,  110  U.  S.  151,  it  was  further  held  that  an 
action  to  remove  an  alleged  cloud  on  title  was  not  within  the  exception,  at 
least  as  against  one  who  is  not  a,  citizen  or  resident  of  the  State;  and  although 
the  courts  of  the  State  where  a  judgment  declaring  the  claim  of  such  an  one 
unfounded,  has  been  recovered,  on  service  on  him  by  publication  only,  may 
feel  bound  to  give  it  effect,  no  court  deriving  its  authority  from  another 
government  will  recognize  constructive  service  as  bringing  the  person  within 
the  jurisdiction.  Hence  it  was  held  that  such  a  judgment  did  not  bar  the 
absentee  from  asserting  his  claim  in  a  court  of  the  tfnited  States  (s.  p.,  Clark 
V.  Hammett,  27  Fed.  Rep.  339,  21  Repr.  772).  And  the  court  say  that  courts 
of  equity  in  bills  for  removing  cloud  on  title,  for  specific  performance  and 
the  like,  proceed  in  personam,  not  in  rem;  and  cannot  without  legislative 
authority  appoint  a  trustee  or  receiver  to  convey  for  an  absentee,  nor  by  mere 
force  of  its  decree  divest  a  title. 

So  far  as  the  last  statement  denies  the  power  of  a  court  of  equity  to  cancel 
an  instrument,  and  treat  the  title  as  resting  where  it  would  have  appeared  to 
be  but  for  such  instrument,  it  is  contrary  to  what  is  understood  to  be  the 
practice  in  this  State  at  least.  So  far  as  it  denies  the  power  to  transfer  a 
recognized  title  it  is  in  accord  with  our  law.  In  English  law  this  lack  of 
power  was  supplied  in  1850  by  Lord  Brougham's  Trustee  Act,  introducing  the 
practice  of  "vesting  orders."  13  &  14  Vic,  chap.  160;  am'd  by  15  &  16  Vic, 
chap.  55.  See,  also,  47  &  48  Vic,  chap.  61.  For  the  N.  Y.  Statute  see  Code 
Civ.  Pro.,  §  718. 

Compare  Palmer  v.  McCormick,  28  Fed.  Rep.  541  (sustaining  foreclosure 
of  mortgage  on  service  by  publication  under  State  statute)  ;  Oswald  v.  ICamp- 
mann.  Id.  36  (sustaining  proceeding  to  foreclose  a  lien). 

In  Brooklyn  v.  Mta&  Life  Ins.  Co.,  99  U.  S.  362,  and  Empire  Township 
V.  Darlington,  101  U.  S.  87,  a  decree  adjudging  municipal  bonds  void  was  held 
not  binding  on  non-resident  holders  served  only  by  publication. 

In  Cooper  v.  Reynolds,  10  Wall.  308,  it  was  held  (recognizing  these  prin- 
ciples) that  if  property  is  attached  before  judgment,  the  judgment  may  direct 
its  sale;  and,  in  Brown  v.  Tucker,  7  Colo.  30,  1  West.  Coast  Rep.  489,  that 
even  though  the  judgment  be  simply  for  money,  the  attached  property  mav  be 
sold  on  a  general  execution  pursuant  to  statute,  equally  as  if  the  jdugment  and 
the  execution  were  specific   (reversing  decision  to  the  contrary  below). 

61  N.  Y.  Code  Civ.  Pro.,  §  440. 

62  But  similar  provisions  give  the  like  power  to  surrogates'  courts,  §|  2521- 
2524.  Before  an  order  can  be  granted  by  a  judge  of  the  City  Court,  proot 
must  be  submitted  that  an  attachment  has  been  issued  (Code  Civ.  Pro., 
§  3170)  ;  it  is  a  jurisdictional  requirement,  Wilson  v.  Lange,  40  Misc.  676,  83 
N.  Y.  Supp.  180. 

63  As  to  the  distinction  between  orders  of  the  court  and  of  a  iudee,  see 
pp.  88-94,  212,  of  this  volume. 

64  Bryan  v.  Kennett,  113  U.  S.  179;  Syracuse  Sav.  Bank  v.  Burton,  6  Civ. 
Pro.  Rep.   (Browne)   216,  219. 

es  McCormick  v.  Paddock  (Neb.,  1886),  30  N.,  W.  Rep.  602. 
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cepted.  But  one  seeking  an  order  for  service  by  publication  in 
such  a  case  ought  to  disclose  the  incapacity  if  known,  so  that  the 
court  may  direct  a  copy  of  the  summons  to  be  delivered  to  a  next 
friend. 

4.  Preliminaries  to  the  application.']  —  Under  the  New  York 
statute  actual  effort  to  serve  the  defendant  is  usually  necessary, 
unless  it  can  be  definitely  ascertained  that  he  is  beyond  the  juris- 
diction. A  sheriff's  attempt  to  serve  is  not  necessary;  but  his 
return  of  inability  to  effect  service,  stating  reasons,  is  competent 
evidence  with  other  proof  by  affidavit  to  support  the  application. 

If  definite  knowledge  is  lacking,  such  inquiries  should  be  made 
in  proper  quarters  according  to  the  connections  and  usual  resorts 
of  the  defendant,  that  the  answers  received  may  be  competent  evi- 
dence on  the  question  of  the  residence  and  present  ^yhereabouts 
of  defendant. 

5.  Proof  of  caiLse  of  action.]  —  The  New  York  statute  p:"o- 
vides  fully  for  proof  of  the  cause  of  action  before  the  court  as  a 
condition  of  taking  judgment  by  default,  if  service  without  the 
State,  or  otherwise  than  personally,  is  relied  on,"*  and  it  accord- 
ingly dispenses  with  the  old  requirement®''  that  the  applicant  for 
the  order  must  prove  his  cause  of  action  by  affidavit  f^  and  so  far 

68  N.  Y.  Code  Civ.  Pro.,  §  1216. 

67  Still  in  force  in  some  other  States.  Little  v.  Currie,  5  Nev.  90  (holding  a 
statement  in  the  affidavit,  using  the  language  of  the  statute  that  "  a  cause  ot 
action  exists  against  defendant,"  is  fatally  defective). 

Victor  M.  M.  Co.  v.  Justice  Court,  18  Nev.  21  (holding  a  statement  that 
action  was  to  recover  a  specified  amount  due  from  defendant  to  plaintiff,  and 
for  work  done  for  defendant,  insufficient,  the  statement  as  to_  the  amount 
teing  due  being  a  mere  legal  conclusion,  and  there  being  no  statement  that 
the  work* was  due  at  defendant's  request). 

Forbes  v.  Hyde,  31  Cal.  342  (holding  a  statement  that  H.  was  "a  neces- 
sary and  proper  party  defendant,"  but  without  stating  facts  in  detail  to  show 
that  he  was,  insufficient,  even  against  collateral  attack). 

Holmes  v.  Holmes,  15  Neb.  615,  19  N.  W.  Eep.  600  (holding  an  afl^davit 
stating  no  fact  as  to  the  cause  of  action  by  which  the  court  could  ascertain 
whether  it  .was  one  of  those  wherein  service  could  be  made  by  publication  or 
not,  insufficient,  notwithstanding  a  statement  in  the  affidavit  that  the  cause 
was  such  a  one). 

88  Field  V.  Malone,  102  Ind.  251,  1  Northeast.  Rep.  507.  (holding,  on  the  con- 
trary, that  it  is  sufficient  on  this  point  to  state  that  there  is  a  cause  of  action 
in  the  plaintiff  against  the  defendants,  and  show  that  it  is  connected  with 
a  contract.  The  court  say:  The  statute  does  not  contemplate  a  full  statement 
of  the  facts  constituting  the  cause  of  action  in  the  affidavit  for  publication, 
nor  is  there  any  reason  for  requiring  such  a  statement.  The  affidavit  is  not 
intended  to  inform  the  defendant  of  the  particular  character  of  the  cause  of 
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as  the  cause  of  action  is  concerned  a  verified  complaint,  duly  au- 
thenticated,*® and  showing  a  sufficient  cause  of  action  against  the 
defendant  to  be  served,  is  now  enough.  If  it  be  already  on  file, 
and  it  is  not  convenient  to  produce  it,  a  copy  alleged  to  be  such  in 
the  affidavit  will  suffice,  care  being  taken  to  mention  tlie  verified 
complaint  in  the  order  as  a  part  of  the  foundation  of  the  order. 

The  cause  of  action  must  of  course  be  one  of  which  the  court 
has  jurisdiction.'^" 

6.  — of  non-residence,  inability  to  serve,  etc.] — In  accord- 
ance with  the  principle  already  stated^^  that  a  statute  requiring 
an  affidavit  "  to  show,"  or  to  make  proof,  or  the  like,  is  not  satis- 
fied by  an  allegation  in  the  words  of  the  statute,^^  but  requires  the 
statement  of  evidence  from  which  the  court  can  find  the  truth  of 
such  allegation,''* — the  affidavit  must  make  proof  of  plaintiff's  in- 
action urged  against  him,  but  its  purpose  is  to  exhibit  to  the  court  such  facts 
as  show  that  the  case  is  one  in  wiich  it  is  proper  to  give  notice  by  publication.  ^ 
No  useful  purpose  would  be  subserved  by  setting  forth  the  facts  at  length; 
on  the  contrary,  such  a  procedure  would  cumber  the  record  and  do  no  gooa 
at  all). 

So,  also,  in  Gillespie  v.  Thomas,  23  Kans.  138,  an  affidavit  showing  the 
action  to  be  one  in  which  service  by  publication  might  be  had,  was  held,  on 
the  same  principle,  sufBcient  to  sustain  the  order,  though  defective  in  not 
stating  the  cause  of  action  more  specifically  and  correctly. 

Under  the  Kentucky  statute,  allegations  in  the  hill,  held  insufficient  on 
the  ground  that  such  allegations  should  have  been  made  by  affidavit.  Lewlin's 
Heirs  r.  Clay,  4  Littell   (Ky.),  283. 

69  Defect  in  authentication  of  the  verification  held  fatal.  Williamson  v. 
Williamson,  64  How.  Pr.  450,  3  Civ.  Pro.  Rep.  69.  The  omission  to  "verify  is 
fatal.    Luther  v.  Brison,  4  Monthly  L.  Bui.  91. 

TO  Bryan  v.  University  Co.,  112  N.  Y.  382;  Paget  v.  Stevens,  143  N.  Y.  172; 
Chesley  r.  Morton,  9  App.  Div.  461,  41  N.  Y.  Supp.  463;  Haight  v.  Le  Foncier, 
etc.,  84  N.  Y.  Supp.  135.  But  the  sufficiency  of  the  complaint  cannot  be 
tested  in  the  motion,  unless  it  is  plainly  frivolous.  Montgomery  v.  Boyd, 
65  App.  Div.  128,  72  N.  Y.  Supp.  611,  10  N.  Y.  Anno.  Cas.  279. 

71  Pages  11,  12,  of  this  volume,  and  cases  cited  in  notes. 

T2  Kennedy  v.  N.  Y.  Life  Ins.  &  Trust  Co.,  101  N.  Y.  487;  rev'g  32  Hun,  35. 
In  Kennedy  v.  Lamb,  182  N.  Y.  228,  233,  it  is  said  (Vann,  J.)  :  "An  afliant 
who  simply  repeats  the  words  of  the  statute,  merely  states  his  opinion  upon 
the  proposition  to  be  proved.  Proof  requires  that  facts  be  stated  from  which 
the  conclusion  sought  may  be  logically  drawn." 

73  For  applications  of  this  rule,  see  Victor  M.  M.  Co.  v.  Justice  Court, .  18 
Nev.  21,  1  West  Coast  Rep.  299  (requiring  affidavit  to  set  out  what  diligence 
had  been  used  and  what  done  in  attempting  to  get  information ) . 

Forbes  v.  Hyde,  31  Cal.  342  (holding  allegation  that  defendant  was  a 
necessary  party,  without  stating  facts  to  show  it,  insufficient  to  give  juris- 
aietion ) . 

Otherwise  under  a  statute  saying  "  that  an  affidavit  must  be  filed  that 
service  of  summons  cannot  be  made  within  this  State,"  etc.  McCormick  v. 
Paddock   (Neb.,  1886),  30  N.  W.  Rep.  602. 
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ability  with  due  diligence  to  make  personal  service.^^  Non- 
residence  in  the  State,  or  residence  at  any  particular  place,  may  be 
stated  directly  as  a  f  act.''^ 

7.  — hearsay.]  — ^This  principle,  however,  does  not  preclude 
statements  on  information  and  belief,  for  the  facts  of  non- 
residence,  absence,  concealment,  and  the  like,  are  in  their  nature 
chiefly  provable  by  evidence  of  declarations  of  the  absentee,  and 
declarations  of  third  persons  made  in  answer  to  proper  inquiries 
for  information ;  and  the  same  principle  that  allows  such  evidence 
on  a  trial  at  law  allows  it  in  these  affidavits.'^*' 

It  is  not  necessai'v  to  produce  the  affidavits  of  the  informants 
or  excuse  their  nonproduction.'^^ 

The  allegations  of  the  affidavit  need  not  make  a  case  of  abso- 
lute inability  to  serve,  but  must  make  it  clear  that  reasonable 
diligence  in  good  faith  has  left  or  will  leave  plaintiff  still  unable 
to  effect  personal  service. 

In  addition  to  such  facts  and  circumstances,  the  affidavit  should 
allege  the  resulting  conchision,  i.  e.,  that  plaintiff  cannot  serve 
the  summons  personally  in  the  State  with  due  diligence.^* 

8.  Sources  of  info7-mation.]  — It  is  material  to  show  that  the 
sources  of  information  were  such  as  inquiry  ought  to  be  directed 
to.  Thus  an  allegation  of  inquiry  of  a  third  person,  which  would 
not  be  sufficient,  if  for  aught  that  appeared,  he  was  a  perfect 
stranger,  may  be  made  sufficient  by  adding  that  he  was  the  brother, 
or  the  partner,  or  general  agent  of  the  defendant.''^     But  inquiry 

74  N.  Y.  Code  Civ.  Pro.,  §  439;  Kennedy  v.  Lamb,  182  N.   Y.  228. 

"5  Recital  in  an  affidavit  that  a  warrant  of  attachment  has  been  granted  upon 
the  ground  of  defendants'  non-residence  does  not  establish  such  fact.  Young  v. 
Powler,  73  Hun,  179,  25  N.  Y.  Supp.  875. 

T6  See,  for  instance,  Howe  Maeh.  Co.  v.  Pettibone,  74  N.  Y.  68 ;  Belmont  i;. 
Cornen,  82  N.  Y.  256:  Empire  City  Sav.  Bank  r.  Silleck,  98  App.  Div.  139, 
90  N.  Y.  Supp.  561,  aff'd,  180  N.  Y.  541;  Coffin  v.  Lesster,  36  Hun,  347; 
Wunnenberg  v.  Gearty,  Id.  243;  Lockwood  v.  Brantly,  31  id.  155. 

"Seiler  v.  Wilson,  43  Hun.  629,  12  Civ.  Pro.  Eep.  267;  Nat.  Bank  of 
Commerce  v.  Whiteman,  21  N.  Y.  Supp.  748. 

TS  Empire  City  Sav.  Bank  v.  Silleck,  98  App.  Div.  139,  90  N.  Y.  Supp.  561, 
aff'd,  180  N.  Y.  541. 

79  A  general  statement  of  having  made  search  and  inquiry  at  all  the  places 
where  defendant  would  be  most  likely  to  be  found  is  not  sufficient.  Putnam 
V.  Griffin,  19  Wlvly.  Dig.  46. 

A  reference  in  the  affidavit  to  letters  as  the  source  of  information  musL 
be  supported  by  producing  the  letters,  or  copies  annexed,  sworn  to  be  copies. 
Orr  V.  Currie,  14  Misc.  74,  35  N..Y.  Supp.  198;  Greenbamn  v.  Dwyer,  66  How. 
Pr.  266,  4  Civ.  Pro.   (Browne)  276. 
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of  only  on3  person  is  rarely  enough,  and  the  inquiry  should  be 
pursued  down  to  the  time  of  making  the  affidavit."*" 

9.  What  positive  allegation  may  suffice  to  give  jurisdiction.] 
—  If  non-residence  within  the  State,  actual  residence  at  a  speci-  ) 
fied  place  in  a  distant  State,  and  continued  presence  in  that  dis-l 
tant  State,  be  positively  alleged  in  an  affidavit  made  at  the  timei 
of  the  application,  the  court  have  jurisdiction  to  act  without  fur-l 
ther  evidence;  and  the  omission  of  the  usual  formal  allegation 
that  defendant  cannot  be  served  within  the  State  is  immaterial.*' 

But  as  the  judge  should  refuse  the  order  unless  satisfied  of 
inability  to  serve  within  the  State  unless  the  affidavit  shows  ac- 
tual knowledge  on  deponent's  part  of  defendant's  nonresidence 
and  absence,  the  moving  papers  must  show  that  proper  sources 
of  information  and  grounds  of  belief  exist. 

A  general  allegation  that  the  defendant  cannot  be  served  within 
the  State  is  not  eilough,  but  must  be  supported  by  some  evidence 
of  absence,  or  at  least  by  information,  the  source  of  which  is 
stated..®^ 

In  case  of  divorce,  special  scrutiny  of  the  affidavits,  and  special 
caution  in  acting  on  evidence  of  inability  to  serve  which  in  other 
actions  might  be  sufficient,  -is  proper ;  and,  therefore,  special  cau- 
tion is  useful  in  making  adequate  efforts  to  serve  and  full  allega- 
tions of  the  grounds  of  inability. 

10.  ^¥ho  to  malce  affidavit.']  — ■  In  so  far  as  statute  makes  the 
application  depend  on  a  fact  being  "  unknown  to  the  plaintiff,"^ 
the  plaintiff's  own  affidavit  is  the  appropriate  evidence.**  The 
rule  that  no  other  affidavit  than  his  will  do  does  not  rest  on  sound 
principles,*^  and  such  a  restriction,  though  sometimes  proper  as  a 
requirement  of  proof,  is  not  to  be  pressed  too  far.  If  the  plaintiff 
is  a  corporation,  the  affidavit  may  be  made  by  an  officer ;  and  in 


80  Empire  City  Sav.  Bank  v.  Silleck,  98  App.  Div.  139,  90  N.  Y.  Supp.  561, 
aff'd,  ISO  N.  Y.  541. 

81  Kennedy  v.  N.  Y.  Life  Ins.  &  Trust  Co.,  101  N.  Y.  487 ;  Crouter  r.  Crouter 
133  N.  Y.  55;  distinguished  in  Kennedy  v.  Lamb,  182  N.  Y.  228. 

82Carleton  v.  Carleton,  85  N.  Y.  313;  Kennedy  v.  Lamb,  182  N.  Y.  228. 

83  See  N.  Y.  Code  Civ.  Pro..  §  438,  subd.  1,  and  see  §  439,  last  clause. 

84Piser  V.  Loclcwood,  30  Hun,  6  (holding  that  under  a  somewhat  similar 
clause  in  Code  Civ.  Pro.,  §  135,  not  made  by  plaintiff  nor  stating  the  reason 
why  not,  was  insuflSeient ) . 

85  The  same  statute,  two  sections  earlier  ( §  435 ) ,  forbids  the  affidavit  of 
substituted  service  within  the  jurisdiction  to  be  made  by  a  party  to  the  action. 
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any  case  an  affidavit  by  the  attorney  or  any  other  person,  showing 
a  greater  conversance  with  the  matters  in  question  than  the  plain- 
tiff, is  to  be  accepted  here  as  well  as  in  the  analogous  case  of  affi- 
davits to  obtain  attachment,  vnthout  laying  too  much  stress  on 
the  mention  of  the  plaintiff  in  the  statute,  if  his  aifidavit  cannot  be 
had. 

As  the  plaintiff  is  disqualified  to  make  personal  service,  his 
affidavit  to  efforts  to  serve  will  rarely  be  appropriate ;  and  in  the 
absence  of  any  express  requirement  of  statute  that  the  plaintiff 
make  affidavit,  the  general  principle  that  the  client's  affidavit 
should  be  used  to  support  a  motion  or  excuse  given  does  not  apply 
to  these  applications,**  except  so  far  as  it  may  sometimes  be  neces- 
sary for  the  purpose  of  showing  his  ignorance  of  a  defendant  al- 
leged to  be  unknown. 

11.  Second  use.~\  —  The  same  affidavit  can  be  used  in  obtaining 
an  order  for  publication  and  an  attachment,*^  but  in  such  case  it 
is  better  to  refer  to  and  adopt  it  in  one  of  the  other  affidavits  ou 
the  second  use.** 

12.  Return.}  —  The  statute  requiring  proof  by  affidavit,  a  re- 
turn is  not  available lin  place  of  an  affidavit.*^  But  a  return  of 
inability  to  malce  personal  service,  stating  the  reasons,  is  available 
in  support  of  an  application  made  on  affidavit.^" 

A  return  of  not  found  is  not  enough  to  show  effort  and  inability 
to  serve.  ®^ 

13.  Promptness.]  —  The  principle  already  indicated  in  refer- 
ence to  substituted  service,  requiring  promptness  in  applying  after 
the  affidavits  have  been  made,  and  in  proceeding  upon  the  order 
after  it  is  granted,®^  applies  here  also,^^  although  a  longer  period 

86  Weaver  v.  Roberts,  84  N.  C.  493. 

87  Bray  v.  Marshall,  75  Mo.  327. 

88s.  p.,  Brien  v.  Casey,  2  Abb.  Pr.  416   (sheriff's  certificate). 

89  Spiers  v.  Halstead,  71  N.  C.  209. 

90  Schroeder  v.  Lear,  17  Wkly.  Dig.  574. 

91  Victor  M.  M.  Co.  v.  Justice  Court,  18  Nev.  21,  1  West  Coast  Rep.  299; 
Palmer  r.  Cowdrey,  2  Colo.  1,  6,  followed  in  Vance's  Heirs  v.  Maroney,  4  id. 
47;  Clayton  v.  Clayton,  Id.  410. 

92  Page  654  of  this  volume. 

93  Forbes  v.  Hyde,  31  Cal.  342  (order  made  four  months  after  affidavits, 
insufficient  to  sustain  jurisdiction,  because  "  founded  on  affidavits  which  were 
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is  allowed  for  the  commencenient  of  publication  under  the  order 
than  in  case  of  delivery  at  residence  within  the  jurisdiction. 
But  no  evasion  of  the  statutory  limit  of  time  is  to  be  allowed.®* 

14.  Talcing  advantage  of  defects.]  — Under  the  usual  statu- 
tory provision  requiring,  for  an  order  of  publication,  that  cer- 
tain facts  shall  appear  by  affidavit  to  the  satisfaction  of  the  court 
or  judge,  a  mere  inadequacy  in  evidence  otherwise  legal  can  be 
taken  advantage  of  only  on  appeal  or  by  some  other  direct  pro- 
ceeding to  open  or  set  aside  the  proceedings,  and  cannot  be  urged 

•to  impeach  the  judgment  in  a  collateral  aetion.^^ 

The  method  of  proceeding  for  relief  is  considered  in  the  next 
cliapter  in  connection  with  defendant's  proceedings  relating  to 
jurisdiction. 

15.  Amendment.]  — The  affidavit  and  the  order,  and  the  per- 
formance of  its  requirement,  are  jurisdictional,"®  and  if  there 
be  a  substantial  defect  not  cured  by  appearance,  amendment, — 
which  the  court  have  power  to  allow  even  after  judgment,  if  the 
judgment  be  valid  as  against  other  persons, —  must  generally  be 
by  fresh  service,  either  personal  or  by  a  new  application  for  ser- 
vice by  publication,  etc.,  and  by  allowing  the  regular  time  to 
answer,  and  finally  entering  judgment  nunc  pro  tunc.  An  order 
may  be  corrected  nunc  pro  tunc  to  meet  a  statutory  requirement 
which  was  in  fact  complied  with.^^  Formal  defects  may  be 
amended  by  the  court  without  fresh  service.®* 

The  proof  of  the  performance  of  the  requirement  of  the  order 
is  not  strictly  jurisdictional,®®  and  though  a  substantial  defect 
may  vitiate  the  judgment  by  raising  a  presumption  that  there  was 

not  applicable  to  the  facts  existing  at  the  time  the  order  was  made.  The 
statute  contemplates  immediate  action  on  the  affidavit." 

But  in  Kane  v.  McCown,  55  Mo.  181,  and  Johnson  v.  Gage,  57  id.  160,  using 
an  old  affidavit  was  held  not  available  to  avoid  the  judgment  on  collateral 
attack. 

94 People  V.  Huber,  20  C'al.  81   (reversing  judgment  for  four  days'  variance). 

sspennoyer  v.  Neff,  95  U.  S.  714. 

98  This  is  not  a  universal  rule.  See  Matthews  v.  Blossom,  15  Me.  400 
( summons  served  in  the  mode  an  attachment  only  could  be  served,  allowed  to 
be  amended  into  an  attachment  to  defeat  motion  to  dismiss). 

97Mishldnd,  etc.,  Realty  Co.  v.  Sidorslcy,  111  App.  Div.  578,  98  N.  Y.  Supp. 
496  (directing  service  of  notice  of  object  of  action,  instead  of  complaint,  but 
complaint  actually  served). 

98  Mojarrieta  v.  Saenz,  80  N.  Y.  553  (amending  order  by  striking  out  court 
caption,  allowed). 

89 Richards  v.  Ladd  (U.  S.  C.  Ct.,  Oreg.,  1879),  8  Repr.  518  (sheriff  allowed 
to  amend  return,  nunc  pro  tunc,  without  notice).  And  see  Retutrns,  p.  366, 
of  this  volume. 
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no  legal  service,  the  defect  is  amendable  nunc  pro  tunc  by  filing 
proper  proof  by  leave  of  court  without  serving  anew.' 


FORMS. 


Affidavits,  etc. 


390.  Affidavit  to  obtain  order  for  pub- 

lication, etc., —  against  resi- 
dent, absent  or  concealed. 

391.  Another    form: — Allegation    of 

departure  with  intent  to  de- 
fraud. 

392.  Sheriff's   certificate   of   effort   to 

serve. 

393.  Affidavit    to    obtain     order     for 

service  by  publication,  etc., — 
against  adult  resident  absent 
from  the  State. 

394.  Search  for  designation  of  person 

to  receive  service  and  clerk's 
return. 

395.  Affidavit  to  obtain  order  for  pub- 

lication, etc., —  against  a  resi- 
dent or  domestic  corporation, 
in  order  to  avoid  statute  of 
limitations. 
396. -against  foreign  corpora- 
tion. 

397.  Certificate  by  sheriff  of  effort  to 

serve. 

398.  Affidavit    to     obtain    order     for 
^  service   by   publication,   etc., — 

against  a  nonresident  —  short 
form,  on  information  and  be- 
lief as  to  residence. 

399.  Another     form, —  alleging     non- 

residence  and  absence. 

400.  Allegation  of  unsuccessful  effort 

to  find. 

401.  Certificate  of  sheriff  of  inability 

to  serve. 

402.  Affidavit    to     obtain     order     for 

service   by   publication,    etc., — 

against  a  prisoner. 

403. against  unknown  defendant. 

404. against  one  whose  residence 

is  unknown. 
405. against     one     having     no 

known   residence. 
406. in  action  affecting  specific 

property. 


407. against    unknown    owners. 

408.  Affidavit  of   unsuccessful   search 

for  unknown  heirs. 

409.  Aflidavit  in  corroboration  of  the 

foregoing. 

410.  Aflidavit    by    plaintiff,    in    same 

case,  to  his  ignorance. 

411.  Affidavit    to     obtain     order     for 

service  by  publication,  etc.,^ 
in  divorce. 

412.  Affidavit     to     obtain    order     for 

service  by  publication,  etc., — 
on  absent  guardian,  etc.,  of  in- 
fant under  fourteen,  or  absent 
committee  of  lunatic. 

Orders. 

413.  Order  for  service  by  publication, 
1,    etc., —  against    nonresident    or 

foreign  corporation. 
414. in  action  affecting  specific 

property. 

415. in  divorce. 

416. against  unknown  defendant. 

417. against  one  whose  residence 

cannot  be  ascertained. 
418.  • ^  against  a  resident  who  has 

departed  or  conceals  himself. 
419. against     an     adult    person 

resident,  absent  from  the  State 

of  New  York. 
420. to   save  ease   from   statute 

of  limitations. 

421.  Order  for  service  on   convict  in 

prison,  without  the  State. 

Notice  and  proof  of  service. 

422.  Notice  to  be  subjoined  to  sum- 

mons, as  published,  or  as  served 
without  the  State. 

423.  Affidavit  of  filing  before  publica- 

tion or  service. 

424.  Affidavit  of  printer  or  publisher, 

etc.,  to  publication. 

425.  Affidavit  of  mailing. 

426.  Affidavit  of  service  without  the 

State. 


s.  p.,  Spellmyer  v.  Gaff,  112  111.  29,  1  Northeast.  Eep.  171. 

Lyons  v.  Donges,  1  Disn.  (Ohio)  142  (return  amended  to  state  true  name 
of  person  served ) . 

Mann  v.  Martin,  7  Repr.  780,  14  Bush,  763  (omission  of  order  to  designate 
paper,  disregarded  after  due  publication). 

1  Herbert  v.  Smith,  6  Lnns.  493. 
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FORM  No.  390. 

A£Sdavit  to  obtain  order  for  publication,  etc.,— against  a  resident,  absent  or 

concealed.2 

[Title  of  court  and  action.] 
[Yenue.'] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  [the  attorney  for  —  or,  managing  clerk  to  the 
attorney  for  —  or  otherwise  according  to  his  relation  to  the  caiise] 
the  plaintiff  in  this  action. 

II.  That  the  summons  and  duly  verified  complaint  herein  are 
hereto  annexed*  [or,  were  filed  in  the  office  of  the  clerk  of  this 
court  —  or  J  the  county  of  ,  on  the  day  of  , 
19     ,  and  copies  of  the  same  are  hereto  annexed]. 

III.  That  this, action  is  brought  \_here  state  merely  nature  of 
cause  of  action,  for  instance  thus']  to  establish  a  trust  in  property 
which  belongs  to  the  corporation  plaintiff,  and  which  has  been 
conveyed  by  some  of  the  defendants,  as  its  officers,  to  themselves, 
and  other  defendants;  and  that  the  defendant  Y.  Z.  is  a  proper 
party  defendant,  as  a  transferee  of  a  portion  of  such  assets  with 
notice,  from  whom  it  is  sought  herein  to  recover  them.* 

IV.  That  the  above-named  defendant  Y.  Z.  is  of  full  age  [or, 
is  over  the  age  of  fourteen®  —  or  state  age  —  or  say,  under  four- 
teen; and  if  infant,  state  with  whom  residing,  etc.]  as  deponent 
is  informed  by  [mentioning  some  proper  source  of  information^] 
and  verily  believes.  *     That  said  defendant  is  a  resident  of  the 

2  For  another  form  for  service  by  affidavit  is  presented  to  the  judge,  the 

leaving  at  residence,  etc.,  instead  of  order  is  deemed  to  be  made  upon  a 

by    publication,    see    Form    No.    387,  veriiied  complaint  within  the  mean- 

p.  657.  ing  of  the  statute.    McCully  v.  Heller, 

S  If  the  original  summons  and  veri-  66  How.  Pr.  468 ;   Stow  v.  Stacy,  14 

fied  complaint  are  exhibiteu  and  have  N.  Y.  Civ.  Pro.  Rep.  45. 

not  been  theretofore  filed,  this  allega-  4  This   allegation   is   not   necessary 

tion  of  their  production,  though  usual,  to     justify     the     order,     though  it  is 

is  not  essential,  because  the  order  will  usual  in  practice  as  a  mere  matter  of 

recite  that  it  is  made  on  them  as  well  convenience    where    the    complaint   is 

as  on  the  affidavit.  complex  and  intricate.    See  also  Form 

If  production  of  a  copy  is  relied  on  No.  406. 
because  the  original  is  filed,  the  copy  5  If  defendant  is  under  fourteen, 
should  include  the  verification  and  ii-s  personal  service  without  the  State  is 
authentication,  and  should  be  alleged  to  be  made  both  upon  the  infant  and 
to  be  a  copy,  as  in  the  form  in  the  the  person  with  whom  he  is  sojourn- 
text,  ing.      N.  Y.  Code  Civ.  Pro.,  §  440. 

When  the  original   is   on   the   file,  6  See  note  79  on  p.  667. 
and  a  copy  attested  as  such  by  the 
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State  of  New  York;''  that  his  residence  is  at  !N"o.         , 
stceet,  in  the  town  of  ,  and  county  of  ,  in  this 

State  [^/  not  positively  known,  add,  as  deponent  is  informed  and 
believes;  and  the  source  of  deponent's  information  is,  here  in- 
dicate the  source]  .t 

[7/  defendant  is  an  infant  under  14,  or  an  adjudicated  lunatic, 
and  a  parent,  guardian,  or  committee,  as  the  case  may  require, 
cannot  he  served  within  the  State,  add  allegations  to  sanction 
service  on  him  without  the  State,  as  in  Form  No.  412.] 

v.  That  said  defendant  caionot  with  due  diligence  be  found 
within  this  State,  although  due  diligence  has  been  used  to  eifect 
service  of  the  summons  herein  upon  him  as  appears  by  the  annexed 
affidavit  [or,  certificate]  of  O.  P.®  [here  annex  and  refer  to  the 
return  of  the  officer,  or  affidavit  of  other  person  substantiating  the 
effort.  See  Forms  Nos.  393,  399,  etc.  Or  state  effort  made,  for 
instance  thus:'\    That  on  the  day  of        *         last,  deponent 

went  to  said  residence  of  the  defendant  for  the  purpose  of  making' 
service  if  possible,  or  to  ascertain  what  he  could  relative  to  the 
whereabouts  of  said  defendant;  that  deponent  called  upon  the 
family  of  defendant,  who  were  still  there  and  inquired  of  [stating 
whoml,^  for  said  defendant,  and  that  said  refused  to  give 

deponent  any  information  about  defendant's  present  whereabouts, 
but  stated  that  he  had  left,  and  was  not  there ;  but  they  refused  to 
give  any  information  as  to  where  he  had  gone.  Deponent  then 
inquired  of  said  defendant's  immediate  neighbors  [stating  results, 
for  instance  as  followsl,  and  one  E.  F.,  who  resides  in  the  next 
house,  stated,  in  answer  to  such  inquiries,  that  on  the  day  of 

,  19  ,  defendant  had  left,  saying  he  was  going  to  Cali- 
fornia, and  that  he  had  not  returned ;  that  he  was  largely  indebted 
to  various  persons,  among  whom  was  C.  D.,  of  said  place,  and 
said  C.  D.,  in  answer  to  deponent's  inquiries,  said  that  he,  the 
said  C.  D.,  was  endeavoring  to  find  defendant  for  the  purpose  of 
serving  process  on  him,  but  was  unable  to  do  so  by  reason  of  his 
departure. 

Said   C.   D.   further  said  to   deponent  that  defendant  was   a 

T  Where  the  facts  disclosed  present  s  See  notes  to  Form  No.  401. 

a  question  to  the  judge  whether  the  9  See  paragraphs  7,  8,  p.  667,  supra, 

defendant  is  in  the  State,  temporarily  and  notes ;   Fuller  v.  Riggs,  66  Iowa, 

concealed,    or    has    departed    perman-  328,    23    N.    W.    Rep.    730;    Paulk   v. 

ently,    the    judge's    determination    of  Smith,  84  N.  C.  501,  as  to  failure  to 

residence  or   non-residence  is  conclu-  allege    sources    of    information,     and 

sive  against  a  collateral  attack.    Wich-  non-production  of  affidavits  from  the 

man  v.  Asehpurnis,  55  N.  Y.  Super.  informants. 
Ct.  218.   14  Civ.  Pro.  Rep.  88. 

43 
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farmer,  and  had  occupied  and  carried  on  a  farm,  and  on  departing 
left  his  family  in  possession  thereof,  with  crops  upon  it,  and  a 
team  and  farming  utensils,  a  large  quantity  of  firewood  and  other 
personal  property;  and  that  he  pretended  to  have  executed  and 
delivered  a  conveyance  of  all  his  proprty  at  the  farm  to  his  wife. 
Deponent  further  says,  that  he  thereupon  ascertained  by  inquiry 
of  said  wife  that  she  claims  to  hold  all  said  property  by  virtue  of 
such  alleged  conveyance;  but  deponent  believes  that  defendant 
still  has  some  interest  in  said  property.  [Adding  other  facts 
tending  to  show  such  departure  was  intent  either  to  defraud  cred- 
itors or  to  avoid  service  {see  Forni  No.  391),  or  show  actual  ter- 
mination of  legal  residence.~\ 

That  deponent  cannot  state  at  what  particular  place  in  Califor- 
nia said  defendant  proposes  to  remain  when  he  arrives  there,  but 
he  is  now  on  his  way,  and  a  sufficient  length  of  time  has  elapsed 
for  him  to  be  at  or  very  near  San  Francisco,  which  is  all  that  can 
be  ascertained  as  tcf  his  whereabouts  [stating  grounds  of  belief  as 
to  whether  a  letter  might  reach  him  there^'^~\. 

[Or  if  the  ground  of  application  is  concealment,  keeps  himself 
concealed  within  this  State,  to  wit,  at  ,  with  intent  to 

defraud  his  creditors  —  or,  to  avoid  service  of  a  summons]  and 
that  the  grounds  of  deponent's  belief  are  as  follows :  [setting  them 
out  in  sufficient  detail  to  malce  satisfactory  proof  of  the  alleged 
concealment}^     See  Form  No.  387.] 

VI.  That  no  previous  application  for  an  order  for  substituted 
service,  or  service  by  pu.blication  and  mailing,  or  without  the 
State,  has  been  made  herein  [except,  efc.]. 

[Jurat.l  [Signature.] 

[Order  as  in  Form  No.  418.] 

FORM  No.  3''1. 
Another  fonn: — Allegation  of  departure  with  intent  to  defraud.i2 

[As  in  last  Form  to  the  *,  continuing,  for  instance  thus:]    That 

said  Y.  Z.  has  been  a  resident  of  the  State  of  ISTew  York,  and 

lived,  up  to  the  day  of  ,  19     ,  upon  premises  in 

,  owned  by  him.    A  man  and  his  wife  were  employed  by 

10  Sustained  by  Smith  v.  Matson,  47  on  the  same  day,  does  not  establish 
How.  Pr.  119;  Weaver  v.  Roberts,  84  concealment.  Foster  v.  Moore,  68 
N.  C.  493.  Hun,  526,  22  N.  Y.  Supp.  1029. 

11  That  two  persons  were  denied  ad-  12  Sustained  by  Howe  Machine  Co. 
mittanee    to    defendant's    apartment,  v.  Pettibone,  74  N.  Y.  69. 
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him  as  housekeepers.  His  place  of  business  was  at  plaintiff's 
of&ce,  No.       ,  street,  where  he  was  in  constant  attend- 

ance up  to  said  last  mentioned  day,  except  when  engaged  in 
traveling  through  this  State  upon  plaintiff's  business,  at  whicL 
time  he  was  in  constant  communication  with  the  plaintiff's  oifice 
by  mail  and  by  telegraph. 

IV.  Since  the  said  day  of  ?  19     >  said  defendant 

has  not  been  at  said  office.  Diiring  that  day,  and  a  few  days  prior 
thereto,  he  received  of  plaintiff  moneys,  the  sum  alleged  in  the 
complaint,  and  left  with  it  or  the  avails  of  it  in  his  possession 
for  parts  unknown.  He  informed  the  man  who  occupied  his  said 
house  that  he  had  received  a  two  months'  leave  of  absence  from 
the  plaintiff  for  the  purpose  of  going  to  California.  The  agent 
at  the  railway  ticket-office  at  the  New  York  flotel  has  demanded 
of  deponent  payment  for  a  ticket  to  ,  which  said  agent 

informed  deponent  was  purchased  by  defendant  on  the  , 

or  ,  who  advised  him  that  the  price  of  the  ticket  would 

be  paid  at  the  office  of  the  plaintiff.  During  the  last  day  defend- 
ant was  at  the  office  of  the  plaintiff  he  was  engaged  in  making' 
entries  upon  the  books  of  the  plaintiff,  consisting  mainly  of  credits 
upon  his  own  account  to  which  he  was  not  entitled. 

y.  On  leaving  the  office  upon  said  day,  as  deponent  is  informed 
and  believes,  defendant  took  pains  to  say  "  good  night,"  in  such 
a  way  as  not  to  attract  special  observation,  to  all  his  co-employees 
in  plaintiff's  office,  and  deponent  is  in  possession  of  letters  written 
by  him  the  same  night  to  agents  in  different  parts  of  this  State, 
which  indicate  his  not  expecting  to  see  them  again,  copies  of  which 
letters  are  hereunto  annexed  marked  A,  B  and  C. 

VI.  On  the  day  of  ,  19  ,  plaintiff  commenced 
this  action  in  the  Supreme  Court  of  this  county,  and  a  warrant  of 
attachment  was  made  and  issued  to  the  sheriff  of  county. 
The  return  of  the  said  sheriff,  that  no,  personal  service  of  the 
summons  in  this  action  could  be  made,  is  hereto  annexed. 

VII.  The  defendant's  present  whereabouts  are  wholly  unknown 
to  deponent ;  that  from  the  foregoing  facts  and  circumstances,  de- 

.ponent  believes  and  alleges,  that  the'  defendant  has  departed  from 
this  State  with  intent  to  defraud  his  creditors,  and  especially  the 
plaintiff;  that  plaintiff  has  been  and  will  be  unable  with  due 
diligence  to  serve  the  summons  personally  upon  said  defendant 
within  the  state. 
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VIII.  No    previous    application    [etc.j    as   in   end   of  Form 

No.  393]. 

[Jurat]  [Signature.] 

FORM  No.  392. 

Certificate  by  sheriff  of  effort  to  serve.is 
[Title  of  court  and  action.] 
[Yenue.] 

I  hereby  certify,  that  I  have  made  diligent  effort  for  days 
last  passed  to  find  Y.  Z.,  the  defendant  in  the  above  entitled  action, 
within  my  county,  so  as  to  serve  him  vv^ith  the  summons  [and 
complaint],  hereto  annexed,  but  I  have  been  unable  to  find  him; 
and  from  the  best  information  that  I  can  obtain,  I  learn  that  he 
is  a  non-resident  of,  and  not  now  in  my  county,  and  has  left  the 
State,  and  I  learn  has  gone  to  wherefore  I  return  him  not 

found. 

[Date  and  signature, —  see  Forms  of  Ketuens,  pp.  376,  377.] 

FORM  No.  393. 
Affidavit  to  obtain  order  for  service  by  publication,  etc.,  against  adult  resi- 
dent, absent  from  the  State.    (Under  N.  Y.  Code  Civ.  Pro.,  §  438,  subd.  3.) 

[As  in  Form  No.  390,  to  the  t-J 

V.  That  said  defendant  Y.  Z.,  as  deponent  is  informed  and 
believes,  has  been  continuously  without  the  State  of  New  York 
ever  since  the  day  of  ,19  [more  than  six  months 
next  iefore  the  making  of  the  affidavit,  ivhich  should  he  made 
on  the  day  of  applying  for  the  order]  ;  and  that  the  source  of  the 
deponent's  information  is  [here  show  proper  inquiries  and  result]. 

VI.  That  as  deponent  is  informed  and  believes  said  defendant 
Y.  Z.  has  not  made  a  designation  of  a  person  upon  whom  to  serve 
a  summons  in  his  behalf,  as  prescribed  in  §  430  of  the  Code  of 
Civil  Procedure,  as  appears  by  the  annexed  certificate  of  the  clerk 
of  said  county  of  ^* 

VII.  That,  as  deponent  is  informed  and  believes,  said  defendant 
Y.  Z.  is  now  at  [giving  necessary  information  on  ivhich  to  has0 
directions  for  mailing,  indicating  sources  of  information,  efc.]" 

13  See  notes  to  Form  No.  401.  after   diligent  effort,   allege  the  faet^ 

1*  The  county  of  the  defendant's  res-  and  show  the  diligent  effort  accord- 

idence.  ingly. 

If  designation  has  been  filed,   and  15  See   previous   forms,   and  notes; 

no  longer  subsists  in  force,  or  if  the  also  paragraphs  7  and  8,  pp.  667,  668. 

person    designated    cannot   be    found, 
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VIII.  That  no  previous  application  for  an  order  for  service 
by  publication  and  mailing,  or  without  the  State,  has  been  made 
herein  [except,^^  etc.}, 

[Jurat. '\  [Signature.] 

[Order  as  in  Form  No.  419. J 

FORM  No.  394. 
Seaich  for  designation  of  person  to  receive  service,  and  clerk's  retum.iT 

The  clerk  of  the  city  and  county  of  ISTew  York  will  please 
search  for  the  designation  by  H.  A.  M.  of  any  person  upon  whom 
service  of  a  summons  can  be  made  on  behalf  of  said  H.  A.  M.  (filed 
pursuant  to  the  terms  of  §  430  of  the  Code  of  Civil  Procedure) 
from  19     ,  to  date  of  return,  and  certify  the  result  to 

[Signature  of  attorney.^ 
Ifothing  found  to  [date.'] 

[Seal.]  [Signature  of], 

Clerk. 
FORM  No.  395. 

Affidavit  to  obtain  order  for  publication,  etc.,  against  a  resident  or  domestic 
corporation,  in  order  to  avoid  statute  of  limitations.  (Under  N.  Y.  Code 
Civ.  Pro.,  §  438,  subd.  6.) 

[As  in  Form  No.  390  to  the  \,  continuing  thu^:] 

V.  That  on  the  day  of  ,  19     ,  plaintiff  made  an 

attempt  to  commence  this  action  against  said  defendant  by  deliv- 
ering the  summons  herein,  a  copy  whereof  Is  hereto  annexed,  to 
the  sheriff  of  the  county  of  ,  which  is  the  county  in  which  de- 

fendant then  resided  [or,  if  a  corporation,  where  it  kept  an  office 
at  that  time],  as  prescribed  by  §  399  of  the  Code  of  Civil  Pro- 
cedure of  this  State,  with  intent  that  it  should  be  actually  served 
on  said  defendant  as  soon  as  possible  [as  appears  by  the  affidavit 
of  C.  D.,  hereto  annexed],  but  that  said  sheriff  has  been  unable 
thus  far  to  effect  service  thereof  on  said  defendant,  as  appears  by 
his  return,  dated  ,  also  hereto  annexed.      [State  defend- 

ant's address;  and  may  annex  and  refer  to  affidavit  showing  inabil- 
ity to  maJce  personal  service.] 

16 See  pp.  116,  171  of  this  volume.  paragraph  6  of  the  preceding  form). 

17  This  is  not  evidence  by  itself,  but  Ennis   v.   Untermeyer,   93   App.   Div. 

constitutes    a    sufficient    and    proper  375,  87  N.  Y.  Supp.  695. 
basis  for  the  assertion  in  the  accom-  It  would  seem  more  desirable,  how- 

panying  affidavit,  based  on  informa-  ever,  to  obtain  the  county  clerk's  cer- 

tion  and  belief,  that  such  a  designa-  tifioate  under  section  921  of  the  Code, 

tion    has    not    been    made     (as    in  which  is  made  presumptive  evidence. 
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VI.  That,  as  deponent  is  advised  and  believes,  the  cause  of 
action  alleged  in  the  complaint  accrued  on  the  day  of  ,19  , 
and  that  there  has  not  been,  to  the  best  of  deponent's  knowledge 
and  belief,  any  exception  suspending  the  running  of  the  statute  or 
enlarging  the  time ;  and  that  the  limitation  of  the  time  of  bringing 
this  action,  prescribed  by  chapter  i  of  the  said  Code  of  Civil  Pro- 
cedure, would,  as  deponent  is  advised  and  believes,  have  expired 
within  sixty  days  next  preceding  this  application,^*  if  such  atterapt 
to  commence  the  action  had  not  been  made ;  and  that  said  limita- 
tion will  defeat  plaintiff's  remedy,  unless  service  by  publication  is 
allowed. 

VII.  That  no  previous  application  [etCj  as  in  end  of  Form 
No.  393]. 

[Jurai.^  ISignature.] 

[Order  as  in  Form  No.  420.] 

FORM  No.  396. 

AfSdavit  to   obtain  order  for  service  by  publication,  etc.,  against  foreign 

corporation. 

\_As  in  Form  No.  390  to  the  end  of  paragraph  III.  Remember 
that  under  the  peculiar  statute  regulating  jurisdiction  of  actions 
by  or  against  foreign  corporations,^^  jurisdiction  must  appear 
affirmatively  by  the  complaint.^"  Let  either  the  complaint  or 
affidavit  show  that  plaintiff  is  a  resident  of  the  State,  if  such  is 
the  fact.~\ 

IV.  That  the  above-named  defendant,  the  Y.  Z.  Company,  is  a 
foreign  corporation  created  under  the  laws  of  the  State  of 
[or  otherwise  designating  State  or  nationality'],  and  has  a  place 
of  business  at  ISTo.  street,  in  the  city  of  , 

and  coimty  of  ,  in  that  State.^^     That  no  president,  vice- 

president,  treasurer,  assistant  treasurer,  secretary  or  assistant  secre- 

18  The  application  must  be  made  in  pare  Bogrart  v.  Otto.  Gaa  Engine 
time  to  allow  the  first  publication  to  Works,  supra;  Herbel't  v.  Montana 
be  made  within  sixty  days  from  the  Diamond  Co.,  81  App.  Div.  212,  80 
time  the  statute  would  otherwise  have  N.  Y.  Supp.  717.  Of  course  a  state- 
run.      N.  Y.  Code  Civ.  Pro.,  §  399.  ment    in    the    accompanying   affidavit 

19  N.   Y.   Code   Civ.   Pro.,    §§    1779,  may  be  used  to  aid  the  complaint. 
1780.  21  The    allegation    formerly    neces- 

20  Bogart  V.  Otto  Gas  Engine  Works,  sary,  that  defendant  has  property 
28  App.  Div.  463,  51  N.  Y.  Supp.  118.  within  the  State,  is  dispensed  with 
A  complaint  may  not  be  demurrably  by  the  present  statute,  which  does  not 
defective  and  still  fail  to  show  the  require  that  proof  until  the  applica- 
necessary  jurisdictional  facts.      Com-  tion  for  judgment. 
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tary,  of  said  defendant,  nor  other  officer  performing  corresponding 
functions  under  another  name,  nor  any  cashier,  director,  or  man- 
aging agent  thereof,  upon  whom  service  of  said  summons  can  by 
law  be  made,  nor  any  person  authorized  by  the  defendant  corpora- 
tion, pursuant  to  law  to  receive  such  service,  can  be  found  within 
this  State  by  deponent,  although  he  has  made  diligent  inquiry 
therefor  [state  what,  for  instance,  thu^'^]  by  applying  to  the  Secre; 
tary  of  State  of  the  State  of  New  York,  and  to  S.  T.,  who  is  an 
attorney  and  counselor  at  law  residing  at.  aforesaid,  and  the 

legal  adviser  in  this  State  of  said  Y.  Z.  Company.  And  deponent 
is  informed  by  said  S.  T.  and  believes  that  there  is  no  such  officer 
or  agent  of  such  defendant  within  this  State;  that  as  deponent  is 
informed  and  believes  said  corporation  has  designated  no  person 
within  this  State  for  the  service  of  summons  in  its  behalf,  as 
appears  by  tlie  annexed  certificate  of  said  Secretary  of  State ;  and 
that  plaintiff  has  been  and  will  be  unable  with  due  diligence  to 
make  personal  service  within  this  State. 

V.  That  no  previous   application    [etc.,  as  in  end  of  Form 
No.  393.] 

[Jurat. '\  [Signature.'} 

FORM  No.  397. 

Certificate  by  sheriff  of  effort  to  serve.zs 

[Title  of  court  and  cause.^ 
[Venue.} 

I  hereby  certify  that  I  have  made  diligent  effort  since  the 
day  of  ,  19     ,  to  make  personal  service  of  the  summons 

and  complaint  hereto  annexed  upon  the  defendant  Y.  Z.  Company 
within  this  State,  according  to  law,  and  have  been  unable  so  to  do, 
and  from  the  best  information  I  can  obtain  I  learn  that  said 
defendant  is  a  foreign  corporation,  having  its  place  of  business  in 
the  city  of  Pittsburg,  Pennsylvania,  and  that  no  president,  vice- 
president,  treasurer,  assistant  treasurer,  secretary  or  assistant  sec- 
retary of  said  defendant,  nor  other  officer  performing  correspond- 
ing functions,  under  another  name,  nor  any  cashier,  director,  or 

22  See  Coffin  v.  Chicago,  etc.,  Constr.  evidence    as    to    facta    beyond    those 

Co.,  67  Barb.  337;  mem.,  s.  c,  4  Hun,  stated  in  it,  there  not  being  alleged 

625.  facts  to  show  what  diligence  had  been 

Allegations  that  a  summons  issued  used,   and  what   affiant  had  done  In 

oiit  of  a  Justice's  Court  against  a  cor-  attempt  to  ascertain  the  required  in- 

poration  had  been  returned  not  served,  formation.     Victor  M.  M.  Co.  v.  Jus- 

and   that   affiant   had   made   diligent  tice's  Court,  18  Nev.  21. 

inquiry   to    find    the    defendant,    but  See  notes  to  previous  forms, 

could   not   find   it   within   the   State,  23  See  notes  to  Form  No.  401. 
held  insufficient,  the  return  not  being 
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managing  agent  of  the  corporation  upon  whom  service  of  said 
summons  can  by  law  be  made,  can  be  found  within  the  State  of 
New  York. 

[Date  and  signature.     See  Forms  of  Ketttews,  pp.  376,  377.] 

[Order  as  in  Form  No.  413. J 

FORM  No.  398. 
Affidavit   to   obtain   order  for  service  by  publication,  etc.,  against  a  non- 
resident.—  Short  form,  on  information  and  belief  as  to  residence.24 

[Title  of  court  and  action.^ 

[Venue.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  above  named ;  that  the  above-named 
defendant,  Y.  Z.,  is  not  a  resident  of  this  State,  but  resides  in  the 
town  of  ,  [stating  street  and  number,  if  any]  in  the 
State  of  ,  as  deponent  is  informed  by  G.  'N.,  of  this  city, 
counselor  at  law,  who  is  now  the  legal  adviser  of  said  defendant, 
which  information  deponent  believes  to  be  true,  and  said  defend- 
ant's name  appears  in  the  directory  of  said  for  the  cur- 
rent year  [or  state  other  sources  of  information.  See  Forms  Nos. 
390-396^^]. 

II.  That  a  siimmons  has  been  issued  herein,  directed  to  said 
defendant,  and  given  to  the  sheriff  of  the  county  of  to 
be  served  according  to  law;  that  due  diligence  has  been  used  by 
said  sheriff  in  his  county  to  find  said  defendant  so  as  to  serve  him, 
but  without  success.     .[Append  certificate.]^^ 

2i  Sustained  in  Belmont  v.  Cornen,  adjoining    State,    effort    to    serve   is 

82  N.  Y.  256,  as  sufEcient  to  confer  essential.      See  notes  to  next  form, 

jurisdiction,  even  as  against  a  motion  s.    P.,    Wunnenberg   v.    Gearty,    36 

to   vacate   the   order   for   service,   al-  Hun,  243;  Chase  v.  Lawson,  Id.  221; 

though  the  affidavit  did  not,  as  above,  Syracuse  Sav.  Bank  v.  Burton,  6  Civ. 

state  the  present  whereabouts  of  the  Pro.  Rep.   (Browne)   216,  219. 

uefendant,   but   merely   his    non-resi-  Van   Pelt   v.    Hutchinson,    114   111. 

dence,  with  a  general  allegation  that  435,   2   N.    E.    Rep.   491    >(  holding  it 

he    could    not   be    found    within    the  enough    that    non-residence,    etc.,    be 

State.     The  ruling.-in  this  case  seems  positively  alleged,  under  the  Illinois 

to  be  the  extreme  point  to  which  any  statute ) . 

case  has  gone  in  sustaining  the  juris-  25  The   grounds   of   belief   must  be 

diction  to  grant  the  order.     It  is  far  stated  if  the  allegation  is  not  positive, 

preferable,  however,  to  show  the  pres-  Ricketson  v.  Richardson,  26  Cal.  149. 

ent  whereabouts  of  the  defendant,  and  26  See  notes  to  Form  ho.  401. 
if  the  defendant's  residence  is  in  an 
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III.  That  said  defendant  cannot,  after  due  diligence  and  in- 
quiry, be  found  vsrithin  this  State,  but  he  is,  as  deponent  is  in- 
formed and  believes,  now  absolutely  located  at  ^^  [stating 
source  of  information  or  reason  of  belief^. 

IV.  That  no  previous  application  [etc.,  as  in  end  of  Form  No. 
393]. 

[Jurat.]  [Signature.] 

[Order  as  in  Form  No.  418.]  ^ 

FORM  No.  399. 
Another  form, —  alleging  non-residence  and  absence.28 

[Title  of  court  and  action.] 
[Venue.] 
A.  B.,  plaintiff  above-named,  being  duly  sworn,  says: 

I.  That  plaintiff  has  been  [or,  will  be]  unable  with  due  dili- 
gence to  serve  the  defendants  W.  X.  and  Y.  Z.  personally  within 
the  State ;  on  information  and  belief,  that  said  defendants  W.  X. 
and  Y.  Z.  are  non-residents  of  the  State  of  New  York,  and  reside 
as  follows :  Y.  Z.  at  [stating  address] ,  W.  X.  at  [stating  address] . 
That  the  sources  of  deponent's  information  and  the  grounds  of 
his  belief  are :  [set  them  forth  fully]  .^^ 

II.  That  the  summons  herein  has  been  duly  issued  for  service 
on  said  defendants,  but  cannot  be  served  personally  upon  said  de- 

27  Jerome  v.  Flagg,  48  Hun,  351,  1  New  York   statute    (Code   Civ.   Pro., 

N.  Y.  Supp.  101,  15  Civ.  Pro.  Rep.  79.  §  439)  only  requires  proof  that  plain- 

2&  The  latest  decisions  shovr  an  in-  tiff    "  has    been    or    will    be    unable 

creasing  strictness  in  requiring  that  with  due  diligence  to  make  personal 

the  affidavits  shall  show  the  two  ele-  service." 

ments  upon  which  the  order  depends.  Where  the  defendant  is  a  resident 

non-residence   and   inability   to   serve  of   an   adjoining   or   a   nearby   State, 

within  the  State  with  due  diligence.  then"  it  is  clear  that  plaintiff's  papers 

Residence  in  an  adjoining  State,  with-  must   show  either   such   a   course   of 

out   proof   of   continued   and   present  continued  living  at  the  non-resident 

absence  from  this  State,  will  not  con-  point,  or  such  futile  attempts  to  serve 

fer   jurisdiction   upon    the   judge    to  the   summons   in   this   State,  as  will 

grant  the  order.      Kennedy  v.  Lamb,  furnish  some  basis  for  the  judge's  con- 

182  jST.  Y.  228.  elusion  that  personal   service  cannoi 

Clear  proof  of  residence  in  a  dis-  be  made  in  this  State.     See  Kennedy 

tant  State,  with  proof  that  the  de-  t\   Lamb,    supra;   Orr    v.    Currie,    14 

fendant  is  living  out  of  this  State  and  Misc.  74,  35  N.  Y.  Supp.  198. 

in  such  distant  State,  may  dispense  29  There   must   be    a   statement   of 

with  eifort  to  serve  in  this  State,  even  non-residence,  though  based  only  on 

under  a  statute  requiring  proof  that  deponent's     information     and    belief. 

defendant  "  cannot  be  found  after  due  Empire  City  Sav.  Bank  v.  Silleek,  98 

diligence."     Kennedy  v.   N.   Y.   Life,  App.  Div.   139,  90  N.  Y.   Supp.  561, 

etc.,  Co.,  101  N.  Y.  487.     The  present  aff'd,  without  opinion,  180  N.  Y.  541. 
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fendants  within  this  State  because  they  are  not  now  within  the 
State ;  that  said  W.  X.  has  lived  continuously  at  in  said 

State  of  ,  and  has  remained  in  said  city  and  has  not  been 

within  the  State  of  New  York,  for  the  last  years,  and  is 

now  at  said  ,  as  deponent  is  informed  by  [stating  proper 

source  of  information], ^°  and  verily  believes  [and  so  on  as  to 
Y.  Z.]. 

III.  That  no  previous  application  [etc.,  as  in  end  of  Form 
No.  393]. 

[Jurat.]  [Signature.] 

[Order  as  in  Form  No.  413.] 

FORM  No.  400. 
Allegation  of  unsuccessful  effort  to  find.si 
That  deponent  is  informed  by  E.  S.,  the  deputy  sheriff  of  the 
county  of  ,  in  whose  hands  the  summons  heretofore  issued 

in  this  action  has  been  placed  for  service  upon  said  defendant, 
that  said  defendant  could  not  be  foimd  within  this  city  after 
diligent  inquiry  made  by  him;  that  deponent  this  day  called  at 
the  ofBce  of  X.  Z.,  in  the  city  of  ,  who  is  a  brother  of  said 

defendant  Y.  Z.,  and  in  deponent's  belief  the  person  from  whom 
deponent  could  most  readily  ascertain  if  the  said  defendant  was 
within  the  city  or  State,  and  the  place  where  said  defendant  could 
most  readily  be  found  if  in  the  city;  and  deponent  was  informed 
at  such  office  by  said  X.  Z.,  that  said  defendant  Y.  Z.  was  not  in 
the  city  or  State  of  New  York,  and  deponent  says  that  he  saw  the 
said  defendant  Y.  Z.  in  the  city  of  Chicago  during  the  mouth  of 
,19  ,  and  he  verily  believes  and  alleges  that  said  de- 
fendant is  not  within  this  State,  and  cannot  be  found  with  due 
diligence.  [Add  allegation  of  inquiry  of  some  other  suitable 
source.] 

FORM  No.  401. 
Certificate  of  sheriff  of  inability  to  serve.sz 
[Title.] 

County  of  :  ss. 

I,  J.  D.,   Sheriff  of  County,   New  York,   do  hereby 

certify  that  on  the  day  of  ?  19     ,  two  copies  of  the 

summons  [and  complaint]  in  this  action  were  delivered  to  me  by 

30  See  as  to  such  sources  of  informa-      affidavit  of  his  deputy.      See  note  to 
tion  aa  the  court  considered  proper.      next  form. 

Empire    City    Sav.    Bank    v.    Silleck,  32  It  has  been  held  that  since  the 

supra.  statute  ( §  439 )  requires  proof  by  affi- 

31  It   will   be   advisable  to   present  davit,  that  a  sheriff's  certificate  can- 
the  certificate  of  the  sheriff,  or  the  not  be  considered  (Doheny  v.  Worden, 
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the  plaintiff's  attorney  herein  with  instructions  to  serve  the  same 
upon  the  defendants  W.  X.  and  Y.  Z. ;  '^  that  I  have  made  dili- 
gent efforts  to  find  said  defendants  within  said  County  of 
and  serve  said  summons  [and  complaint]  upon  them,  but  I  have 
been  unable  to  find  either  of  them  therein. 

In  witness  -whereof  I  have  hereunto  set  my  hand  this  day 

of  ,  19     . 

^Signature'] 

Sheriff. 
FORM  No.  402. 

Affidavit  to  obtain  order  for  service  by  publication,  etc.,  against  a  prisoner. 

[As  in  Form  No.  390,  substituting  for  paragraph  7.-]  That 
at  term  of  the  Court  of  ,  in  and  for  the  county  of 

,   and  State  of  ,   and  before  this  action  was  com- 

menced, defendant  was  duly  convicted  of  the  crime  of  ,  and 

duly  sentenced  by  said  court  to  confinement  in  the  penitentiary 
of  the  State  of  ,  at  in  said  State,  for  the  term  of 

years,  and  in  pursuance  of  the  said  sentence  the  defendant 
is  now  confined  in  said  penitentiary.  [Unless  deponent  has 
hnowledge.  state  sources  of  information,  appending  any  letters^ 
from  defendant,  warden  of  prison,  etc.'\ 

FORM  No.  403. 
Affidavit  to  obtain  service  by  publication,  etc.,  against  unknown  defendant.s* 

[As  in  Form  No.  390,  to  end  of  paragraph  III,  or  as  in  Form 
No.  406,  to  end  of  paragraph  II,  etc.,  continuing:'] 

IV.  That  the  defendant  described  in  the  summons  and  com- 
plaint as  "  John  Doe,  the  said  name  being  fictitious,  the  person 
intended  being  a  partner  of  the  defendant  Y.  Z.,"  is  unknown  to 
the  plaintiff  and  to  his  attorney,  and  remains  unknown  after  dili- 
gent inquiry  made  by  deponent  for  the  purpose  of  ascertaining 

75  App.  Div.  47,  77  N.  Y.  Supp.  959 ) ,  libone,  74  N.  Y.  68 ;  Schroeder  v.  Lear, 

at  least  in  the  absence  of  reference  to  17  Wkly.  Dig.  574. 

it  by  the  affidavit  accompanying  it.  33  Such      instruction      should      be 

Empire  City  Sav.  Bank  v.  Silleck,  98  shown.     Empire   City   Sav.   Bank   v. 

App.  Div.   139,  90  N.  Y.   Supp.  561,  Silleck,  supra. 

atf'd,  without  opinion,  180  N.  Y.  541.  34  This  affidavit  should  be  made  by 

It  may  certainly  be  used,  however,  as  plaintiff  or  excuse   shown.     Piser   v. 

showing  grounds  for  the  statement  in  Lockwood,  30  Hun,  6. 

the  accompanying  affidavit  that  plain-  Tf    defendant   is    dead    at    time    of 

tiff  cannot  serve  the  summons  in  the  publication,  judgment  by  default  will 

State.      See   Belmont   v.   Cornen,    82  be  void.     Howell  v.  Leavitt,  95  N.  Y. 

N.  Y.  256;  Howe  Machine  Co.  v.  Pet-  617,  620. 
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and  serving  him.  That  for  such  purpose  deponent  has  [here  state 
inquiries  —  see  Forms  407,  408,  and  paragraphs  II  and  III,  on 
pp.  687,  688  —  and  the  resuW],  and  plaintijff  has  heen  and  will  be 
unable  with  due  diligence  to  make  personal  service. 

V.  That  no  previous  application  [etc.,  as  in  end  of  Form  No. 
393]. 

[Jurat.l^  [Signature.] 

[Order  as  in  Form  No.  416.] 

FORM  No.  404. 

AfSdavit  to  obtain  order  for  service  by  publication,  etc.,  against  one  whose 
residence  is  unknown.35 

[As  in  Form  390,  hut  substituting  for  the  ivords  between  the 

*  and  the  last  paragraph:]  That  the  residence  of  said  Y.  Z.  is 
not  known  to  plaintiff,  nor  can  it  with  reasonable  diligence  be 
ascertained  by  him;  that  for  the  purpose  of  ascertaining  it  .de- 
ponent has  inquired  [for  instance]  of  M.  Z.,  who  is  said  Y.  Z.'s 
brother,  who  is,  as  deponent  is  informed  by  said  ]\r.  Z.  and  believes, 
his  only  relative  residing  in  this  State,  and  that  said  M.  Z.,  in 
answer  to  said  inquiries,  informed  deponent,  on  or  about  the 

day  of  last,  that  he  is  ignorant  of  the  defendant's  resi- 

dence; but  that  said  defendant  is  not,  as  said  M.  Z.  stated  to  de- 
ponent he  believes,  a  resident  of  this  State,  and  that  his  last  known 
place  of  residence  was  at  ,  and  that  he  believed  that  he 

had  gone  from  that  place ;  and  that  M.  Z.  stated  he  had  had  no 
communication  whatever  from  him  for  over  years. 

FORM  No.  405. 
Affidavit  to  obtain  order  for  service  by  publication,  etc.,  against  one  having 

no  known  residence. 

[As  in  Form,  390,  hut  substituting  for  the  words  between  the 

*  and  the  last  paragraph,  appropriate  allegations,  such  as:]  And 
is  a  seafaring  man,  having  served  within  the  past  two  years  on  a 
vessel  owned  by  O.  P.,  of  this  city,  and  is  now  absent,  having 
sailed  on  the  day  of  ,  on  a  voyage  to  ,  in  the 
ship  ,  commanded  by  S.  T.  That  deponent  is  informed 
by  O.  K.,  the  master  of  the  ,  one  of  said  vessels,  under 
whom  said  Y.  Z.  served  previous  to  June  last,  that  said  Y.  Z.  has 
no  fixed  residence;  that  his  wife,  from  whom  he  has  separated, 

35  See  Steinle  t>.  Bell,   12  Abb.  Pr.       Driggs,   62  App.  Div.  213,  70  N.  Y. 
(N.    S.)     171;    Union    Trust    Co.    v.       Supp.  947. 
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resides  in  Liverpool,  England,  and  his  parents,  with  whom  he 
occasionally  sojourns,  live  in  Montreal,  but  their  names  and  resi- 
dence deponent  is  unable  to  ascertain  after  diligent  inquiry,  and 
said  Y.  Z.  has  no  settled  abode  in  this  city,  nor,  as  said  O.  K.  be- 
lieves, in  this  State. 

FORM  No.  406. 

Affidavit  to  obtain  order  for  service  by  publication,  etc.,  in  action  affecting 

specific  property.36 

[Title  of  court  and  action.] 

[Venue.] 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  [or,  one  of  the  attorneys]  for  plain- 
tiff herein. 

[In  foreclosure.]  II.  That  this  action  is  brought  to  foreclose 
a  mortgage  owned  and  held  by  plaintiii  upon  real  property  at 
in  the  County  of  ,   and  State  of  ^ew  York; 

that  the  defendants,  U.  V.,  W.  X.  and  Y.  Z.,  are  proper  [and 
necessary]  parties  herein,  for  the  following  reasons:  as  plaintiff 
is  informed  and  believes,  and  alleged  in  this  complaint  herein, 
Y.  Z.  is  the  owner  of  the  equity  of  redemption  of  the  mortgaged 
premises;  W.  X.  holds  a  judgment  against  said  Y.  Z.,  which  is 
said  to  be  unpaid,  and  a  lien  upon  the  property;  and  tX  V.  is  a 
tenant  in  possession  of  the  mortgaged  premises ;  and  that  the  com- 
plaint herein  demands  judgment  that  plaintiff's  mortgage  lien 
upon  said  property  be  enforced  and  said  defendants  be  excluded 
from  their  said  interests  and  liens  therein. 

[Or  in  partition.]  That  this  action  is  brought  for  the  par- 
tition of  real  property  at  ,  in  the  County  of  ,  and 
State  of  IS^ew  York ;  that  the  defendants,  TJ.  V.,  W.  X.  and  Y.  Z., 
are  proper  [and  necessary]  parties  to  this  action  for  the  following 
reasons:  as  plaintiff  is  informed  and  believes,  and  alleges  in  his 
complaint  herein,  U.  V.  and  W.  X.  are  seized  in  fee  simple  as 
tenants  in  common  thereof  with  plaintiff  and  Y.  Z.  claims  to  be 
entitled  to  dower  therein,  and  the  complaint  demands  judgment 
defining  and  enforcing  their  rights  and  interests,  and  affecting  the 
title  to  the  premises. 

36  The  paragraphs  numbered  II  in  diction.  This  affidavit  is  usually 
this  affidavit  state,  only  as  matter  of  made  by  the  attorney,  and  the  allega- 
convenienee  for  the  court,  what  other-  tion  of  inability  to  serve,  etc.,  sup- 
wise  might  be  ascertained  from  an  ex-  ported  by  an  affidavit  of  the  process 
amination  of  the  pleadings  at  large  server.  The  grounds  of  inability  may 
and  the  other  proofs.  This  is  usual  bo  stated  here  instead  of  in  a  separate 
in  practice,  but  not  essential  to  juris-  affidavit. 


686  Abbott's  pkactice  and  poems. 

III.  That  the  plaintiff  has  been  \_or,  will  be  —  or^  has  been 
and  will  be]  unable  with  due  diligence  to  make  personal  service  of 
the  summons  within  the  State  [stating  reasons  and  evidence  as  in 
Forms  390, '410,  or  say,  as  appears  by  the  affidavit  of  M.  X., 
hereto  annexed,  referring  thus  to  all  the  other  proof s^. 

IV.  \_State  residence  or  last  known  place  of  abode  of  the  de- 
fendants specified,  if  not  already  stated.'\ 

V.  That  no  previous  application  [etc.,  as  in  end  of  Form  393]. 

[Jurat. ^  [Signature.] 

FORM  No.  407. 

AfSdavit  to  obtain  order  for  service  by  publication,  etc.,  against  unknown 

owners.37 

[Title  of  court  and  action.} 

[Venue.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action.*^ 

II.  That  as  this  deponent  is  informed  and  believes,  one  W.  W. 
died  on  or  about  ,  seized  of  the  mortgaged  premises  men- 
tioned in  [or,  of  an  undivided  share  in  the  premises  of  which 
partition  is  sought  by]  the  complaint  herein ;  and  the  names  and 
residences  of  his  widow  and  heirs  at  law  are  unknown  to  this 
plaintiff,  and  cannot  be  ascertained  by  him,  although  he  has  made 
diligent  inquires  for  that  purpose  [stating  lohat].^^  That  their 
interest  in  the  premises  is  that  to  which  said  W.  W.  if  living 
would  have  been  entitled.  [Append  affidavit  as  to  search,  as  in 
Form  No.  408.] 

III.  That  no  previous  application  [etc.,  as  in  end  of  Form 
No.  393.] 

[Jurat.]  [Signature.] 

[Order  as  in  Form  No.  413.] 

3T  Before  the  Act  of  1860  (7S4,  chap.  38  An  affidavit  from  plaintiff  must 

459,  §  4),  which  added  a  provision  for  be    produced    as    to    his    knowledge, 

serving  unknown  owners  in  foreclosure  since  the  statute  requires  that  the  de- 

by  publication,  it  was  held  that  such  fendant  is  unknown  to  plaintiff.     See 

parties  in  partition  misjht  be  served  Piser  v.  Lockwood,  30  Hun,  6. 

in  that  v/ay  by  proceeding  as  nearly  39  Consult    pj'evious     forms    as    to 

as    possible    in    accordance    with   the  what  inquiries  are  essential  to  show 

other  provisions  of  the  law.      Allen  due  diligence. 
V.  Allen,  11  How.  Pr.  277. 
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FORM  No.  408. 
AfBdavit  of  unsuccessful  search  for  unknown  heirs.w 

[Title  of  court  and  action.] 
[Venue.] 
W.  M.  M.,  l)eing  duly  sworn,  says : 

I.  That   [he  is  over  twenty-one  years  of  age,  and  resides  at 

,  and  his  business  is  to  search  for  and  discover  parties, 
and  to  serve  legal  papers ;  that  he  has  been  eight  years  engaged  in 
that  business,  and  considers  himself  an  adept  and  expert  therein] . 

II.  That  he  has  for  more  than  [one  year]  last  past  been  dili- 
gently seeking  and  trying  to  find  the  above-named  defendant  P.  S., 
in  order  to  serve  legal  papers  upon  him;  that  he  has  visited  and 
conversed  with  all  persons  bearing  that  name  found  in  the  New 
York  and  Brooklyn  directories,  for  the  several  years  from  19 

to  19  inclusive,  ajid  that  neither  of  said  persons  is  the  P.  S., 
defendant  in  this  action,  nor  to  their  knowledge  in  any  way  re- 
lated to  him,  nor  could  he  learn  from  any  of  them  whether  the 
said  defendant  was  still  living,  nor  whether  he  ever  had  a  wife, 
nor,  if  dead,  who  were  his  heirs,  devisees  or  next  of  kin,  nor 
whether  he  left  a  widow. 

III.  That  he  has  also  made  diligent  inquiry  of  numerous  per- 
sons residing  upon  and  in  the  vicinity  of  the  property  described 
in  the  complaint  in  this  action,  and  of  many  others  who,  he  be- 
lieves, would  be  most  likely  to  have  knowledge  of  the  whereabouts 
of  said  defendant,  and  as  to  whether  he  was  still  living  or  dead 
and  who  were  his  relatives ;  and  that  the  only  information  he 
could  obtain  from  any  of  such  persons,  in  all  such  conversations 
and  inquiries,  is  that  the  said  defendant  P.  S.  went  out  west  about 
the  year  19  ,  and  has  not  been  seen  nor  heard  from  since,  all 
which  deponent  believes  to  be  true. 

IV.  That  neither  the  said  P.  S.,  nor  any  person  in  his  behalf, 
has  paid  the  taxes  on  the  said  lot  since  about  the  time  of  his  de- 
parture as  aforesaid. 

V.  That  no  previous  application  [etc.,  as  in  end  of  Form  393]. 
[Jurat.  ]  [Signature.  ] 

40  This  form,  in  connection  with  the      two     following,     was     sustained     in 

Wheeler  v.  Scully,  50  N.  Y.  667. 
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FORM  No.  409. 
A£S.davit  in  coiroboration  of  the  foregoing. 

[Title  of  the  cause.] 

[Venue.'] 

A.  S.  W.,  Jr.,  being  duly  sworn,  says : 

I.  That  he  is  ,  and  resides  at 

II.  That  he  has  made  diligent  inquiry  of  numerous  persons 
residing  upon  and  in  the  vicinity  of  the  lot  mentioned  in  the  com- 
plaint in  this  action,  to  ascertain  the  whereabouts  of  the  defendant 
P.  S.,  and  as  to  whether  he  is  still  living,  whether  he  had  a  wife, 
and,  if  dead,  as  to  whether  he  left  a  widow,  and  who  were  his 
heirs,  devisees  and  next  of  kin;  and  that,  among  others,  he  has 
inquired  of  S.  S.,  formerly  the  widow  of  W.  D.  L.,  deceased,  to 
whom  said  defendant  P.  S.  made  and  executed  the  mortgage  re- 
ferred to  in  the  complaint  in  this  action. 

III.  That  the  said  S.  S.  informed  this  deponent,  and  deponent 
verily  believes,  that  said  P.  S.  left  here  to  go  to  some  of  the 
western  States  shortly  after  he  purchased  the  lot  and  made  the 
above-mentioned  mortgage;  and  that  she  had  not  heard  from  him 
since. 

IV.  That  this  deponent,  after  diligent  inquiry,  has  been  unable 
to  ascertain  from  any  of  the  persons  so  inquired  of  as  above,  or 
from  any  other  source,  anything  concerning  the  whereabouts  of 
the  said  P.  S.,  or  whether  he  is  or  is  not  still  living,  or  as  to  who 
are  his  widow,  heirs,  devisees  or  next  of  kin,  if  dead. 

V.  Deponent  further  says,  that  he  is  the  son  of  A.  S.  W.,  the 
plaintiff  in  this  action. 

[Jurat.]  [Signature.] 

FORM  No.  410. 

Affidavit  by  plaintiff,  in  same  case,  to  his  ignorance. 

[Title  of  the  cause.] 
[Venue.] 

A.  S.  W.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action,  which 
action  is  brought  to  foreclose  a  certain  mortgage  made  by  the  said 
defendajit  P.  S.  to  one  W.  D.  L.,  to  secure  the  sum  of 
dollars  and  interest,  dated  the  day  of  ,  19     ,  and 

recorded  in  the  office  of  the  register  of  the  county  of  ,  in 

liber  of  mortgages,  p.       ,         ,  19     ,  and  duly  assigned  by 
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the  said  W.  D.  L.  to  one  E.  M.,  and  by  said  E.  11.  to  this  plaintiff, 
said  mortgage  being  upon  certain  real  estate  in  the  city  of  , 

in  said  county  of  ,  and  described  in  the  complaint  in  this 

action. 

> 

II.  That  the  said  P.  S.,  if  living,  and  his  wife,  if  any,  whose 
name  is  unknown  to  this  plaintiff,  and  the  widow,  devisees,  heirs 
at  law,  and  next  of  kin  of  said  P.  S.,  if  deceased,  who  are  also  un- 
known to  this  plaintiff,  have  an  interest  in  this  action  and  in  the 
real  estate  to  be  affected  thereby,  'said  P.  S.  being  the  last  known 
owner  of  the  equity  of  redemption. 

III.  That  deponent  has  caused  diligent  search  and  inquiry  to 
be  m„de  by  his  son,  A.  S.  W.,  and  W.  M.  M.,  whose  affidavits  are 
hereto-  annexed,  and  by  other  persons,  in  order  to  ascertain  the 
residence  and  whereabouts  of  said  P.  S.,  and  whether  he  is  still 
living,  whether  he  has  a  wife,  and,  if  deceased,  whether  he  left  a 
widow,  and  who,  if  any,  are  his  devisees,  heirs  at  law,  and  next  of 
kin,  and  the  names,  residences,  and  whereabouts  of  such  persons. 

IV.  That  he  has  also  personally  inquired  of.  numerous  persons 
[indicating  them]  concerning  the  existence,  whereabouts,  resi- 
dences, and  names  of  such  parties,  and  has  been  unable,  after  such 
due  diligence,  to  ascertain  anything  except  those  matters  stated 
in  the  affidavit  of  W.  M.  ]\[.,  annexed,  and  that,  according  to  all 
information  he  has  received,  he  verily  believes  that  all  matters  in 
said  affidavit  set  forth  are  true,  and  states  that  he  will  not  be  able 
with  due  diligence  to  make  the  service  of  the  summons  upon  said 
persons  within  this  State. 

[Jurai.l  [SignatureJ] 

[Order  as  in  Form  No.  410.] 

FORM  No.  411. 
AfSdavit  to  obtain  order  for  service  by  publication,  etc.,  in  divorce.*! 

[Title  of  court  and  action.] 

[Venue.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  [or,  she]  is  the  plaintiff  above-named. 

II.  That  this  action  is  brought  to  obtain  a  judgment  annulling 
[or,  to  obtain  a  divorce  from  —  or,  to  obtain  a  separation  of  the 
parties  under]  the  marriage  mentioned  in  the  complaint. 

«  The  second  and  third  allegations      verified  complaint,  and  this  summary 
of  this  Form,  although  their  substance      in  an  affidavit  is  only  a  matter  of  con- 
is  iisual,  are  not  essential  to  jurisdic-      venient  introduction  thereto, 
tion,  for  the   facts   must  appear   by 
44 
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III.  That  a  cause  of  action  therefor  exists  in  favor  of  the  plain- 
tiff against  the  defendant  upon  the  grounds  appearing  in  the  veri- 
fied complaint  in  this  action,  which  is  hereto  annexed. 

IV.  That  the  plaintiff  has  been  [or,  will  be  —  or,  has  been  and 
will  be]  unable,  with  due  diligence,  to  make  personal  service  of 
the  summons  on  said  defendant  within  the  State  [stating  reasons 
and  evidence  as  in  Forms  Nos.  390,  410,  and  as  also  appears  by 
the  affidavit  of  M.  E".,  hereto  annexed.^^ 

[V.  State  residence  or  last  hnown  -place  of  abode,  if  not  already 
stated  —  and  that  said  defendant  is  of  full  age  —  or,  is  a  minor 
of  the  age  of  years.] 

VI.  That  no  previous  application  [etc.,  as  in  end  of  Form  Nc. 
398]. 

[Jurat.']  [Signature.l 

[Order  as  in  Form  No.  415.] 

FORM  No.  413. 

Affidavit  to  obtain  order  for  service  by  publication,  etc.,  on  absent  parent  or 
guardian,  etc.,  of  infant  under  fourteen;  or  absent  committee  of  lunatic.*^ 

[Title  of  court  and  action.] 
[Venue.] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  [or,  the  attorney  —  or,  the  managing 
clerk  for  the  attorney —  or  otherwise  as  the  case  may  he  —  for  the 
plaintiff]  above-named. 

42  The  proof  of  defendant's  non-res-  ing)  \ipon  the  infant  or  lunatic,  but 
idence  ought  not  to  rest  solely  upon  simply  to  enable  the  guardian  or  other 
plaintiff's  affidavit.  See  Hall  D.  Ifall,  custodian  of  the  infant,  or  the  com- 
23  Abb.  N.  C.  295,  10  N.  Y.  Supp.  223.  niittee   of   the   lunatic,   to   be   served 

43  Quder  N.  Y.  Code  Civ.  Pro.,  similarly,  notwithstanding  his  ab- 
§  438,  last  paragraph,  as  amended  in  sence  from  the  State.  If,  therefore, 
1884,  if  a  minor  under  fourteen,  or  the  infant  or  lunatic  is  also  absent 
adjudicated  lunatic,  served  either  by  from  the  State,  the  appropriate  form 
publication,  or  personally  served  of  affidavit  for  serving  him  by  publi- 
within  the  State,  is  in  care  of  a  cation,  etc.,  should  be  used  ( see  Forms 
parent,  guardian,  etc.,  or  committee,  Nos.  390  to  411),  inserting  such  alle- 
who  is  without  the  State  or  not  to  be  gations  as  are  here  given  in  respect 
found,  the  delivery  of  the  additional  to  the  absence,  etc.,  of  the  guardian 
copy  tv  the  guardian  or  committee  or  committee.  This  form  above  given, 
may  be  made  by  publication  and  mail-  as  it  stands,  is  appropriate  only  to 
ing,  as  if  he  were  a  defendant.  the  case  where  the  infant  or  lunatic 

_  The  object  of  this  statute  is  not  to  can  be  served  within  the  State,  but 
dispense  with  service  (whether  within  the  guardian,  etc.,  or  committee  can- 
the  State,  or  by  publication  and  mail-      not. 
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II.  [//  the  action  affects  specific  property,  it  is  luell,  hut  not 
necessary  to  jurisdiction,  to  allege  it,  as  in  paragraph  II  of  Form 
No.  406;  or  if  to  annul  marriage,  as  in  paragraphs  II  and  III, 
Form  No.  411.] 

III.  That  the  defendant  Y.  Z.  is  an  infant  under  the  age  of 
fourteen  years,  to  wit :  about  the  age  of  years,  and  [here 
state  the  facts  as  to  parents  or  guardian,  and  that  there  is  none 
ivithin  the  State,  who  has  the  care  and  control  of  him,  or  wUh 
luhom  he  resides,  or  in  whose  service  he  is  employed,  for  instance 
thus:']  that  his  general  guardian  is  F.  G.,  who  was,  as  deponent  is 
informed  and  believes,  duly  appointed  by  an  order  or  decree  of 
the  Court,  on  or  about  the  day  of  19  . 
That  said  guardian  resides  at  No.                  street,  in  the  State  of 

;  that  the  parents  of  said  Y.  Z.  are  both  dead,  and  he  is 
now  residing  with  T.  Z.,  at  ISTo.  street,  in  the  city  of 

and  county  of  ,  in  the  State  of  [here 

allege  absence  or  other  circumstances  which  ivoidd,  if  the  guardian, 
etc.,  were  the  defendant,  justify  service  iy  pahlication,  as  in 
Forms  Nos.  390  to  404,  substituting,  of  course,  "  said  guardian," 
etc.,  for  "defendant"]. 

[Or  in  case  of  a  lunatic]  III.  That,  as  deponent  is  informed 
and  believfes,  the  defendant  Y.  Z.  was,  on  or  about  the  day 

of  ,  19     ,  at  ,  by  an  order  of  the     ^  Court, 

duly  found  to  be  an  incompetent  person,  and  F.  G.  was  thereupon 
duly  appointed  as  his  committee  by  an  order  duly  made  by  said 
court  on  the         day  of  ,  19     .    That  said  committee  [here 

allege  facts  such  as  would  justify  an  order  of  publication  against 
him  were  he  the  defendant,  as  in  Forms  Nos.  390  to  404]. 

IV.  That  no  previous  application  for  an  order  for  service  or 
delivery  of  a  copj'  of  the  summons  and  complaint  herein,  upon  or 
to  said  guardian  [or,  committee]  by  publication  and  mailing,  or 
without  the  State,  has  been  made  herein  [except,  etc.^*]. 

[■Jurat.']  [Signature.] 

44  See  p.  116  of  this  volume,  paragraph  84  and  p.  171. 
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FOKM  No.  413. 

Order  for  service  by  publication,  etc.,  against  non-resident  or  foreign  corpora 

tion.*5 

[Title  of  court  and  action.'] 

Upon  the  [amended  —  or,  supplemental]  sijmmons  annexed*' 
and  the  duly  verified  [amended  —  or,  supplemental]  complaint 
herein,  now  presented  to  me  [or,  of  which  a  copy  is  hereto  an- 
nexed*^—  or,  which  have  been  duly  filed*®  herein,  and  are  now 
presented  to  me],  showing  a  sufiicient  cause  of  action  against  th£ 
defendant  [naming  or,  if  unknown,  describing  the  defendant  to 
be  served,  as  in  the  summons^,  and  upon  [here  mention  all  the 
other  papers  on  which  the  application  is  made,*^  for  instance  thus] 
the  annexed  affidavit  of  A.  B.,  verified  the  day  of  ~  , 

19     ,  and  certificate  of  M.  IST.,  sheriff  of  ,  dated  the 

day  of  ,  19     ,  by  which  plaintiff  has  made  proof  to  my 

satisfaction,'"  * 

[Where  defendant  is  a  non-resident,  continue  thus]  that  said 
defendant  is  not  a  resident  of  this  State  [and,  if  option  to  make 
personal  service  is  to  be  given  by  the  order,  add,  and  is  of  full 
age  —  or,  is  a  minor  above  the  age  of  fourteen  years —  or  if  under 
that  age,  or  an  adjudicated  lunatic,  and  the  parent  or  guardidn. 


45  Under  N.  Y.  Code  Civ.  Pro., 
5  440,  this  ordei-  nmst  not  be  made  by 
the  court  (see  p.  89  of  this  volume) 
but  by  a  judge  of  the  court,  or  by  the 
county  judge  of  the  county  where  the 
action  is  triable;  that  is  to  say  (if 
no  order  changing  place  of  trial  has 
been  made),  the  county  named  iu  the 
summons  and  complaint  (p.  101  of 
this  volume,  paragraph  53). 

The  mistake  of  entitling  the  order 
as  a  court  order  is,  however,  amend- 
able (p.  215  of  this  volume) . 

The  fact  that  the  order  has  a  cap- 
tion apparently  showing  that  it  had 
been  granted  at  the  Special  Term,  and 
was  signed  with  tlie  initials  of  the 
judge  with  a  direction  to  enter,  does 
not  make  it  any  the  less  a  judge's 
order  where  it  was  in  fact  granted  by 
a  judge.  Volz  v.  Steiner,  67  App. 
Div.  504,  73  N.  Y.  Supp.  1006;  Low- 
erre  v.  Owens,  14  App.  Div.  215,  43 
jSr.  Y.  Supp.  467;  Eegan  v.  Fraube,  16 
Daly,  152,  9  N.  Y.  Supp.  495,  18  Civ. 
Pro.  Eep.  .332. 

That  tlie  published  order  purported 
to  have  been  made  by  the  clerk,  the 
original  having  been  made  by  the 
court,  was  held,  in  Johnson  v.  Gage, 


57  Mo.  160,  not  to  vitiate  a  sale  of 
land   when   questioned  collaterally. 

40  The  order  should  refer  to  the 
summons  (Raw don  v.  Corbin,  3  How. 
Pr.  416,  417),  and  if  issued  before  a 
summons,  it  is  premature.  Little  v. 
Currie,  5  Nev.  90,  citing  People  v. 
Huber,  20  Cal.  81. 

4"  Annexing  a  copy  is  not  necessary 
if  the  original  be  produced. 

48  In  Anderson  v.  Coburn,  27  Wis. 
558,  it  was  held  that  under  the  Wis- 
consin statute,  which  requires  that  in 
case  of  publication  "  the  complaint 
shall  be  first  filed,  and  the  summons 
as  published  shall  state  the  time  and 
place  of  such  filing  " —  omission  to  file 
until  a  day  less  than  six  weeks  before 
the  last  publication,  was  fatal,  and  i 
sale  under  the  judgment  was  void. 

In  Jlanning  v.  Heady,  64  Wis.  630, 
25  N.  W.  Rep.  1,  where  the  order  re- 
cited filing,  but  the  clerk's  file  mark 
showed  that  the  filing  was  long  after- 
ward, held,  citing  Cummings  v.  Tabor, 
61  Wis.  185,  21  N. 'W.  Rep,  72,  that 
the  service  was  defective. 

49  As  to  *he  importance  of  this,  see 
p.  223  of  this  volume. 

50  As  to  importance  of  recitals  of 
facts  found,  see  p.  225  of  this  volume. 
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etc.,  or  committee,  cannot  he  served  ivithin  the  State,  recHe  the 
fact  as  if  such  third  person  were  a  defendant^^~\, 

\_0r  if  a  foreign  corporation~\  that  said  defendant  is  a  foreign 
corporation,  created  by  or  under  the  laws  of  [naming  State  or 
rMtiori],  and  having  its  place  of  business  at  l^o.  , 

street,  in  the  city  of  ,  county  of  ,  in  said  [State] , 

[And  in  either  case  continuing  thus']  f  and  that  the  plaintifE 
[has  been  and]  will  be  unable,  with  due  diligence,  to  make  per- 
sonal service  of  the  summons  on  said  defendant  within  this  State ; 
now,  on  motion  of  Q.  K.,  attorney  for  plaintiff: 

Oedeked,  1.  That  service  of  the  summons  in  the  above  entitled 
action  upon  said  [name  or  description  of  defendant  as  in  sum- 
mons'] be  made  by  publication  thereof  in  two  newspapers,®^  viz., 
in  the  [name  of  paper^] ,  published  in  ,  and  in  the  [name 

of  another  paper],  published  in  ,'*  once  a  week  for  six'* 

successive  weeks,  or  at  the  option  of  the  plaintiff,®*'  by  service  of 
said  summons,  and  a  copy  of  said  complaint  and  of  this  order,®^ 
without  the  State,®®  upon  the  defendant  Y.  Z.  personally  [and  if 
he  is  an  infant  under  the  age  of  14  years,  and  also  upon  the  per- 
son with  whom  he  is  sojourning —  or,  if  a  corporation,  say,  with- 
out the  State  personally  upon  such  an  officer  of  said  defendant, 
the  Y.  Z.  Co.,  as  is  specified  in  §  431  —  or,  §  432  —of  the  Code 
of  Civil  Procedure  of  this  State.®^] 

51  See  Form  No.  412.  in  the  order,  but  omission  of  it  is  not 

52  Omission  to  state  that  the  paper  essential  to  service  by  publication, 
designated  is  a  newspaper  (although  O'Neil  v.  Bender,  30  Hun,  204 1  Hat- 
deemed  an  irregularity  in  this  case)  field  v.  Malcolm,  71  Hun,  51,  24  N.  Y. 
does  not  vitiate  the  judgment  as  Supp.  596;  Matter  of  Field,  131  N.  Y. 
against  collateral  attack.  Oswald  v.  184.  The  order  should  in  all  cases 
Kampmann  (Tex.  Cir.,  1886),  28  Fed.  prescribe  a  time  for  publication,  adu- 
Rep.  36.  See,  also,  article  on  Publi-  ing  optional  leave  to  serve  personally 
CATION,  p.  341  of  this  volume.  instead;  and  then,  if  personal  service 

It  is  not  necessary  to  state  that  be  made  without  the  State,  the  time 
the  papers  designated  are,  in  the  for  answering  is  to  be  computed  by- 
words of  the  statute,  "  most  likely  to  referring  to  the  time  fixed  for  publi- 
give  notice  to  the  defendants."  Green  cation.  As  to  completing  publica- 
V.  Squires,  20  Hun,  15.  See  p.  356  of  tion  when  once  commenced  in  an  at- 
this  volume,  and  note.  tachment     case,     compare,     however, 

63  Care  in  accuracy  of  name  in  the  N.  Y.  Code  Civ.  Pro.,  §  638. 

designation  is  desirable.  STLudden  v.  Degner,  14  App.  Div. 

But  a  slight  variance  may  be  diare-  397,  43  N.  Y.  Supp.  908 ;   McCool  v. 

garded.      Waters  v.  Waters,  7  Misc.  Boiler,  14  Hun,  73. 

519.  27  N.  Y.  Supp.  1004.  58  The  omission  of  the  words  "  with- 

54  The  judge  is  free  to  designate  out  the  State "  would  not  vitiate, 
any  newspaper ;  the  "  state  paper "  because  service  within  the  State  is 
has  been  abolished.      Executive  Law  good,  irrespective  of  an  order. 

(L.  1893,  chap.  248),  §  74.  59  It  was  held  in  Morrison  r.  Nat. 

55  Or  more  if  the  judge  deems  it  Kubber  Co.,  13  N.  Y.  Civ.  Pro.  Rep. 
reasonable  to  require  it.  N.  Y.  Code  233,  that  the  order  need  not  specify 
Civ.  Pro.,  §  440.  tne  officers,  and  if  service  was  made 

56  The  option  is  usually  expressed  upon  a  proper  officer,  it  was  effective. 
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2.  That  on  or  before  th-e  day  of  the  first  publication,  as  afore- 
said, the  plaintiff  deposit  in  the  [general  post-office  in  the  Borough 
of  Manhattan,  in  the  County  of  New  York  —  or,  in  the  post-office 
at  ,  in  the  coimty  of  ,  in  this  State]**"  a  copy  of 

the  summons  and  complaint  hereto  annexed,  and  of  this  order, 
contained  in  a  securely  closed  postpaid  wrapper,  directed  to  said 
defendant  T.  Z.  at  [giving  address  in  full  —  or  of  several  defend- 
ants are  to  he  served,  say: — sets  of  copies  of  the  summons  and 
complaint  hereto  annexed  and  of  this  order,  each  contained  in  a 
securely  closed  postpaid  wrapper,  directed  to  the  following  de- 
fendants respectively,®^  at  the  places  designated  below,  viz. : — 
here  add  list  of  the  defendants  to  be  so  served,  with  their  respec- 
tive addresses']. ^^ 

[If  delivery  of  copy  to  a  third  person,  as  next  friend  of  an  in- 
fant, or  of  an  insane  person,  etc.,  is  required  under  §§  427-429, 
or  §  438,  last  clause,  add^]  And  it  is  further  ordered,  that  a  copy 
of  said  summons  and  complaint,  with  this  order,  be  personally  de- 
livered to  and  left  with  M.  IST.,  of  ,  on  behalf  of  the  de- 
fendant Y.  Z.,  and  that  the  service  of  the  summons  herein  on  said 
Y.  Z.  shall  not  be  deemed  complete  until  it  is  so  delivered  to  and 
left  with  M.  ]Sr. 

[Where  no  address  is  Icnoiim^^l  And  it  satisfactorily  appearing 
to  me  by  said  affidavits®'  that  the  plaintiff  cannot,  with  reasonable 
diligence,  ascertain  a  place  or  places  where  the  said  defendant  [or, 
defendants  —  or  name  particular  one]  would  probably  receive 
matter  transmitted  through  the  post-office,  the  deposit  of  any 
papers  therein  [addressed  to  said  last  named  defendant]  is  dis- 
pensed with. 

[Date.']  [Sir/nature  of  judge,  with  official  title.] 

[File  this  order,  with  the  papers  on  which  it  luas  made,  before 
proceeding.^^] 

60  The  order  is  fatally  defective  if  Co.  v.  Driggs,  62  App.  Div.  213,  70 
it  fail  to  specify  the  post-office,  or  N.  Y.  Supp.  947.  The  service  is 
direct  mailing  of  the  order,  or  direct  void  where  the  address  in  the  order 
the  mailing  at  time  required.  See  directed  mailing  to  an  incorrect  ad- 
Eleventh  Ward  Bank  v.  Powers,  43  dress.  Fetes  v.  Volmer,  28  N.  Y.  St. 
Ann.  Div.   178,  59  N.  Y.  Supp.  314;  Rep.  317. 

Vcr  Planck  ■;;.  Godfrey,  31  Misc.  54,  64  es  Whether  omission  of  this  direc- 

N.  Y.  Supp.  545,  aff'd,  49  App.  Div.  tion   is   fatal,   see   Home   Ins.    Co.  ». 

648.  Head,  30  Hun,  405,  decided,  however, 

SI  Adapted  from  Little.iohn  )'.  Lef-  before  the  amendment  of  1884. 

finswell,  34  App.  Div.   185,  54  N.  Y.  04  Walker   v.   Reiff,    13   Wkly.  Dig. 

Supp.  536.  331. 

62  A    direction    for    mailing    to    a  65  Omitting  to  refer  here  to  the  afE- 

wrong  address  will  not  affect  where  davits  was  held,  in  Green  v.  Squires, 

the    facts    shown    by    the    affidavits  20  ITiin,  15,  not  to  vitiate  the  order, 

would  have  justified  the  court  in  dis-  66  The   order   for   publication,   etc., 

pensing  with  mailing.     Union  Trust  must  be  filed  on  or  before  the  first 
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FORM  No.  414. 

Order  for  service  by  publication,  etc.,  in  action  affecting  specific  property.87 

[Title  of  court  and  action.] 

Upon  the  [amended  —  or,  supplemental]  summons  and  the 
duly  verified  [amended — or,  supplemental]  complaint  in  this 
action,  now  presented  to  me  [or,  of  which  a  copy  is  hereto  an- 
nexed —  or,  which  have  been  duly  filed  herein,  and  are  now  pre- 
sented to  me],  which  complaint  demands  judgment  that  the  de- 
fendants be  excluded  from  a  vested  or  contingent  interest  in,  oi 
lien  upon,  specific  real  [or,  personal]  property  [or  both]  within 
the  State;  and  that  such  an  interest  or  lien  in  favor  of  either  party 
be  enforced,  regulated,  defined,  or  limited,  or  otherwise  affecting 
the  title  to  such  property ;  and  that  there  is  stated  therein  a  suffi- 
cient cause  of  action  against  the  defendant  Y.  Z.  [naming  or,  if 
unknown,  describing  him  as  in  the  summons]  as  a  proper  [and 
necessary]  party  herein;  and  upon  [here  recite  other  papers,  for 
instance  thus]   the  affidavit  of  A.  B.,  verified  the  day  of 

,  19     ,  and  the  certificate  of  S.  S.,  sheriff  of  the  county 
of  ,  dated  the  day  of  ,   19     ,  by  which 

plaintiff  has  made  proof  to  my  satisfaction  *  [here  may  recite 
briefly  non-residence,  concealment,  etc.,  or  other  facts  relied  on, 
for  instance  thus]  that  said  defendant  Y.  Z.  is  a  resident  of  this 
State,  to  wit,  at  JN^o.  ,  street,  in  the  village  of  , 

and  county  of  ,  but  cannot,  after  due  diligence,  be  found 

within  the  State. 

day  of  publishing  (N.  Y.  Code  Civ.  State  -within  thirty  days  after  grant- 
Pro.,  §  442 ) ,  and  before  serving  with-  ing  the  attachment,  publication  under 
out  the  State  ( Id.,  §  443) .  Publiea-  an  order  for  service  by  publication 
tion  must  be  commenced  in  each  paper,  must  be  commenced  vitliin  thirty  days 
or  personal  service;  without  the  State  after  the  granting  of  the  attachment; 
made,  within  three  months  after  the  and,  once  commenced,  must  be  com- 
order  is  granted  (Id.,  %  iil) .  Where  pleted,  notwithstanding  personal  ser- 
the  order  was  left  with  and  retained  vice  meanwhile  made  without  the 
by  one  of  the  deputy  clerks  attached  State  (Id.,  §  638).  A  voluntary  gen- 
to  the  Special  Terms  in  New  York  eral  appearance  within  the  thirty  days 
county,  held,  that  this  was  a  filing  uispenses  with  necessity  of  service, 
such  as  complied  with  the  statutes,  Ponieroy  v.  Moss,  27  Hun,  24^. 
and  service  under  the  order  was  efi'ec-  Service  without  the  State  saves  no 
five.  Fink  v.  Wallacn,  109  App.  Div.  time  (Id.,  §  441),  but  only  expense  of 
718,  96  N.  Y.  Supp.  543.  publication. 

Where  a  lis  pendens  is  filed,  publi-  67  Tt  is  not  enough  to  bring  the  case 
cation  under  an  order  for  publication  within  N.  Y.  Code  Civ.  Pro.,  §  438, 
must  be  commenced,  or  personal  ser-  subd.  5,  as  an  action  of  this  class  that 
vice  within  or  without  the  State  be  specific  property  is  attached  as  a  pro- 
made  within  sixty  days  after  the  fil-  visional  remedy.  The  relief  demanded 
ing  of  the  lis  pendens  (Id.,  §  1670).  in  the  complaint  must  affect  specific 
Where  an  attachment  is  issued,  unless  property.  On  other  points,  see  notes 
personal  service  be  made  within  the  to  Form  No.  413   (above). 
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[Or  if  residence  he  unlcnown']  that  the  residence  of  said  T.  Z. 
is  not  known;  and  that  the  plaintiff  is  unable,  with  reasonable 
diligence,  to  ascertain  his  residence,  or  whether  he  is  or  is  not  a 
resident  of  this  State. 

[Or  */  a  non-residenf]  that  said  defendant  is  not  a  resident  of 
this  State  [but  resides  at  No.  ,  street,  in  the  city  of 

,  and  State  of  ]. 

[Or  if  a  foreign  corporation']  that  said  defendant  is  a  foreign 
corporation  created  by  or  under  the  laws  of  [naming  State  or 
nation]   and  having  its  place  of  business  at  JSTo.  , 

street,  in  the  city  of  ,  and  coimty  of  ,  in  the 

aforesaid 

[Or  in  case  of  unknown  -parties,  for  instance  thus]  that  the 
names  and  residences  of  said  defendants,  the  widow  and  heirs  at 
law  of  U.  v.,  deceased,  mentioned  in  the  complaint,  are  unkno^vn 
to  the  plaintiff,  and,  after  diligent  inquiry,  he  has  been  unable  to 
ascertain  whether  they  are  or  are  not  residents  of  the  State. 

[Or  in  case  of  resident,  absent,  etc.,  aS  in  Forms  Nos.  418  to 
420.] 

[And  in  either  case,  except  that  of  a  corporation]  that  said 
Y.  Z.  is  of  full  age  [or,  is  a  minor  above  the  age  of  foiirteen  years 
—  or,  about  the  age  of  years] .  t 

[And  in  either  case  adding^^]  and  that  the  plaintiff  has  been 
and  will  be  unable,  with  due  diligence,  to  make  personal  service 
of  the  summons  on  said  defendant  within  this  State;  now,  on 
motion  of  Q.  E.,  attorney  for  plaintiff, 

Oedeeed  [etc.,  as  in  last  Form]. 

FORM  No.  415. 
Order  for  service  by  publication,  etc.,  in  divorce.es 

[Title  of  court  and  action.'"'] 

Upon  the  summons  and  the  duly  verified  complaint  in  this 
action,  now  presented  to  me  [or,  of  which  a  copy  is  hereto  an- 
nexed —  or,  which  have  been  duly  filed  herein,  and  are  now  pre- 
sented to  me],  the  said  complainant  showing  that  there  is  a  suffi- 
cient cause  of  action  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  a  divorce  [or,  for  a  separation — or,  for  a  judgment 
annulling  the  alleged  marriage]  in  one  of  the  cases  provided  by 
law;  and  upon  [here  recite  other  papers,  for  instance,  thus]  the 

68  The  clause  which  follows  is  not  tion  for  divorce.''    See  N.  Y.  Code  Civ. 

essential  in  case  of  unknown  parties.  Pro.,  §  1774. 

60  The  summons,  as  published,  must  'O  Kot  a  court  order.      See  note  to 

contain  upon  its  face  the  words  "Ac-  Form  No.  413. 
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affidavit  of  A.  B.  verified  the  day  of  j  19     >  and  the 

certificate  of  S.  S.,  the  sheriff  of  the  county  of  ,  dated 

the  day  of  ,  19     ,  by  which  the  plaintiff  has  made 

proof  to  my  satisfaction  [^here  may  recite  briefly  non-residence, 
concealment,  etc.,  or  other  facts  relied  on;  see  Form  No.  413,  add- 
ing in  either  case'l  that  said  Y.  Z.  is  of  full  age  '[or,  is  a  minor 
above  the  age  of  fourteen  years,- —  or,  about  the  age  of  ]  ; 

and  that  the  plainaiff  has  been  and  will  be  unable,  with  d^ie  dili- 
gence, to  make  personal  service  of  the  summons  on  said  defendant 
within  this  State;  now,  on  motion  of  O.  R.,  attorney  for  plain- 
tiff, 

Oedebed  l_etc.,  as  in  Form  No.  413.] 

FORM  No.  416. 
Order  for  service  by  publication,  etc.,  against  unknown  defendant. 

[//  the  action  affects  specific  property,  it  will  he  hetter  to  pur- 
sue Form  No.  414,  in  other  cases  Form  No.  413 ;  hut  suhsti- 
iute  for  the  words  between  the  *  and  the  t,  in  either  case,  a  state- 
ment of  plaintiff's  ignorance,  for  instance,  thus']  that  the  de- 
fendant designated  in  the  summons  as  John  Doe  [and  his  name 
and  residence]  remain  [s]  unknown  to  the  plaintiff  after  diligent 
inquiry. 

FORM  No.  417, 

Order  for  service  by  publication,  etc.,  against  one  whose  residence  cannot  be 

ascertained. 

■  [//  the  action  affects  specific  property  it  ivill  he  hetter  to  pur- 
sue Form  No.  414;  in  divorce.  Form  No.  415;  and  in  other 
cases.  Form  No.  413 ;  hut  substitute  for  the  words  between  the  * 
and  the  \,  in  either  case,  a  statement  of  plaintiff's  ignorance,  for 
instance,  thus']  that  the  plaintiff  is  unable,  after  diligent  inquiry, 
to  ascertain  whether  the  defendant  T.  Z.  is  or  is  not  a  resident  of 
this  State. 

FORM  No.  418. 

Order  for  service  by  publication,  etc.,  against  a  resident  who  has  departed  or 

conceals  himself. 

■  [If  the  action  affects  specific  property  it  will  he  better  to  pur- 
sue Form  No.  414 ;  if  divorce.  Form  No.  415 ;  in  other  cases, 
Form  No.  413 ;  hut  substitute  in  place  of  the  words  between  the 
*  and  t]  that  said  defendant  T.  Z.  is  a  resident  of  this  State, 
to  wit  [specifying  "particular  address],  but  cannot,  after  due  dili- 
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gence,  be  found  within  this  State,  and  has  departed  therefrom 
[o?%  keeps  himself  concealed  within  this  State],  with  intent  to  de- 
fraud his  creditors  l^or^  with  intent  to  avoid  service  of  a  summons, 
or  hoth.^ 

l^Direciion  to  mail  will  he  to  residence  or  last  place  of  abode, 
or  both.] 

FORM  No.  419. 

Order  for  service  by  publication,  etc.,  against  an  adult  resident  absent  from 
the  State  of  New  York. 

[If  the  action  affects  specific  property  it  will  be  better  to  pur- 
sue Form  No.  414 ;  if  divorce.  Form  No.  415 ;  in  other  cases. 
Form  No.  413 ;  but  may  substitute  for  the  words  between  the  * 
and  t]  that  .said  defendant  Y.  Z.  is  a  resident  of  this  State,  to 
wit,  at  No.       ,         ,  in  the  city  of  ,  and  has  been  continu- 

ously without  the  State  of  New  York  more  than  six  months  next 
before  the  granting  of  this  order,  and  has  not  made  a  designa- 
tion of  a  person  upon  whom  to  serve  a  .summons  in  his  behalf, 
as  prescribed  by  the  Code  of  Civil  Procedure  {_or,  and  that  his 
designation  of  a  person  upon  whom  to  serve  a  summons  in  his 
behalf,  heretofore  made  by  him  under  the  Code  of  Civil  Pro- 
cedure, no  longer  remains  in  force  —  or,  and  that  service  of  the 
summons  herein  tipon  the  person  heretofore  designated  by  him, 
under  the  Code  of  Civil  Procedure,  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  cannot  be  made  within  the  State  after  dili- 
gent effort.] 

[Direction  to  mail  will  be  to  residence  or  last  place  of  abode,  or 
both.'] 

FORM  No.  420. 
Order  for  service  by  publication,  etc.,  to  save  case  from  statute  of  limitations. 

[//  the  action  affects  specific  property  it  will  be  better  to  pur- 
sue Form  No.  414;  if  divorce.  Form  No.  415;  in  other  cases. 
Form  No.  413 ;  but  may  substitute  for  the  words  between  the  * 
and  the  f]  that  said  defendant  Y.  Z.  is  a  resident  of  this  State, 
to  wit,  of  Wo.  street,  in  the  city  of  ,  and  county  of 

;  and  that  an  attempt  to  comtaence  this  action  against 
the  said  defendant,  as  required  in  Chapter  Fourth  of  the  Code 
of  Civil  Procedure  of  this  State,  was  made  on  the  day  of 

,19  ,  and  before  the  expiration  of  the  limitatioil 
applicable  thereto,  as  fixed  in  that  chapter;  and  that  the  said 
limitation  would  have  expired  within  sixty  days  next  preceding 
the  making  of  this  order  and  the  application  therefor,  if  the 
time  had  not  been  extended  by  the  said  attempt  to  commence 
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this  action ;  and  that  personal  service  of  the  summons  herein  upon 

said  d   "      ' 

State. 


said  defendant  cannot  with  due  diligence  be  made  within  the 


FORM  No.  421. 
Order  for  service  on  convict  in  prison,  without  the  State.71 

l_As  in  other  Forms,  inserting  in  recitalsl  that  defendant  herein 
is  a  convict  now  confined  in  the  State  penitentiary  at 
in  the  State  of 

[And  insert  in  ordering  parf]  that  service  of  said 
be  made  upon  defendant  Y.  Z.  personally,  without  this  State,  at 
his  present  abode  in  said  penitentiary,  in  the  State  of 

FORM  No.  422. 
Notice  to  be  subjoined  to  summons  as  published,  or  as  served  personally  with- 
out the  State.T2 

To  [here  nnme  only  the  defendants  served  by  publication''^']  : 

The  foregoing  summons  [or,  amended  —  or,  supplemental  sum- 
mons] is  served  upon  you  by  publication  [or,  served  upon  you 
without  the  State  of  New  YorU*],  pursuant  to  an  order  of  [nam- 
ing the  judge  and  his  official  title,  for  instance,  Hon.  !Noah 
Davis,'^®  a  justice  of  the  Supreme  Court  of  the  State  of  New 
York],  dated  the  day  of  ,  19     ''^  [date  of  order], 

and  filed  on  that  day  [or  state  day''"']  with  [a  copy  of]  the  com- 

71  This  Form  is  from  a  precedent  in  ant  to  be  served.  Naming  all  defend- 
the  First  Department,  where  the  ser-  ants  in  the  notice  does  not  vitiate  as 
vice  of  summons  was  ordered  to  be  to  those  properly  named.  Loring  v. 
thug  maue;  but  tne  order  should  be  Binney,  38  Hun,  152,  aff'd,  101  N.  Y. 
in  the  alternative,  for  publication  or  623. 

service   without   the   State,   at  plain-  74  A  mistake  in  using  the  wrong  one 

tiff's  option.  of  tliese  two  alternative  clauses  was 

72  Not  required  to  be  included  with  held  not  fatal  in  Loring  v.  Binney, 
the  summons,  etc.,  mailed,  but  only  (above).  Omitting  the  words  "with- 
in the  publication,  and  wnn  a  copy,  out  the  State  "  held  not  to  vitiate  the 
if  a  copy  be  delivered  without  the  service.  McCully  v.  Heller,  66  How. 
State    in    lieu    of    publication.       La  468. 

Farge  v.  Mitchell,  4  Monthly  L.  Bui.  75  Error  in  the  recital  of  the  name 

36.  of  the  justice  in  the  notice  does  not 

73  The  summons  itself  must  contain  deprive  the  court  of  its  jurisdiction, 
the  names  of  all  of  the  defendants,  La  Farge  v.  Mitchell  ( above ) . 

and    an    omission    of    a,    defendant's  76  Omission  to  state  date  of  order 

name  is  not  cured  by  addressing  to  held  not  fatal  to  jurisdiction  by  at- 

him  as  a  defendant  the  subjoined  no-  tachment.     Orvis    v.   Goldsehmidt,    2 

tice.     Bowler  v.  Ennis,  46  App.  Div.  Civ.  Pro.  Rep.  (Browne)  314,  64  How. 

309,  61   N.   Y.   Supp.   686.       But  in  Pr.  71. 

Brenen  v.  North,  7  App.  Div.  79,  39  77  Date  of  filing  complaint  essential. 

N.  Y.  Supp.  975,  it  was  held  a  suffi-  Smyth  r.  Rowe,  4  Monthly  L.  Bui.  60 ; 

cient  publication  where  the  summons  s.  p..  Ford  v.  Wilson,  Tappan  (Ohio), 

as  published   contained  the  name   of  235. 
the  first  defendant,  and  of  the  defend- 
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plaint,  in  the  office  of  the  clerk  of  tke  count/®  of  [or, 

the  office  of  the  clerk  of  the  court],   at  the   County 

Court  House  [or.  City  Hall — as  the  case  may  he],  in  the  city 
[and  county]  of  ,  in  said  State.      [//  a  copy  luas  used 

above,  add:  the  original  complaint  having  been  filed  in  said  office 
on  the  day  of  ,  19     .] 

[In  partition,''^  add:  The  object  of  this  action  is  to  make 
partition  according  to  the  respective  rights  of  the  parties,  and  if 
it  appear  that  partition  cannot  be  made  without  great  prejudice 
to  the  owners,  then  for  a  sale*"  of  the  following  described  property 
—  add  irief  description.} 

[Date.]  [Signature  and  address  of], 

Plaintiffs  attorney.®^ 
Or,  Plaintiff  in  person.] 

[Accuracy  in  publication  of  summons  and  notice  being  im- 
portant,^'^ it  is  mell  to  direct  publication,  (for  mode  of  doing  which 
see  p.  355  of  this  volume)  once  more  than  the  statute  requires, 
so  as  to  have,  immediately  on  the  appearance  of  the  first  publica- 
tion, convenient  opportunity  to  correct  any  error.] 

FORM  No.  423. 
Affidavit  of  filing  before  publication  or  8ervice.83 

[Title  of  court  and  action.] 
[Venue.] 
M.  ISi.,  being  duly  sworn,  says: 

I.  That  he  is  the  [managing  clerk  in  the  office  of  the]  attor- 
ney for  the  plaintiff  in  this  action. 

78  A  notice  stating  that  tlie  order  ^^     81  The  omission  of  the  attorney  to 

was    issued    by    tlie    special    county  subscribe  the  notice,  held  not  fatal  to 

judge  of  a  specified  county,  and  that  jurisdiction  by  attacliment.     Orvis  v. 

the  summons  was  filed  with  the  com-  Goldsclimidt  (above). 

plaint,  held  to  sufficiently  give  notice  82  See,  for  cases  where  errors  have 

that   the   summons   was   filed   in   the  been  disregarded  or  amended.  Gibbon 

clerk's  ofBce  of  that  county,  taken  in  v.  Freel,  65  How.  Pr.  273;   Sharp  r. 

connection  with  the  statement  in  the  Daugney,    33    Cal.    505 ;    Fanning   l". 

summons  that  the  action  was  in  the  Krapfl,  61  Iowa,  417,  14  N.  W.  Rep. 

Supreme   Court,  and   triable   in  that  727,  10  id.  293;  Moi'gan  v.  Woods,  33 

county.      Denman    v.    Maguire,     101  Ind.   23;    Buchanan  v.   Roy's  Lessee, 

N.  Y.  161.  2   Oil  10   St.   251;    Smyth   v.   Rowe,  4 

TON.  Y.  Code  Civ.  Pro.,  §  1541.  Monthly  L.  Bui.  60. 

80  The  omission  to   state   that  the  83  Tlie   file   mark   upon  the   papers 

action  was  for  a  sale,  in  the  alterna-  will   usually   establish   the   fact   and 

tive,  was  held  not  to  vitiate  the  notice,  date  of  filing, 
in    McCormick     v.    Paddock    (Nebr., 
1886),  30  N.  W.  Rep.  603. 
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II.  That  on  the  day  of  ,  19     ,  [which  must  he 

on  01-  before  the  day  of  first  publication,  or  before  service  without 
the  (Sia^e],  he  duly  filed  the  [amended  —  or,  supplemental]  sum- 
mons and  duly  verified  [amended  —  or,  supplemental]  complaint 
in  this  action  [copies  whereof  are  hereto  annexed],  and  on  the 
same  day  [or  state  date']  filed  the  order  dated  the         day  of  , 

19  ,  allowing  service  of  said  summons  upon  the  defendant  Y.  Z. 
[or,  upon  the  father  —  or,  guardian  —  or,  committee,  etc.,  of  the 
defendant  Y.  Z.]  by  publication,  or  without  the  State,  together 
with  the  affidavit  of  A.  B.,  dated  the  day  of  ,  19 

[and  the  certificate  of  S.  D.,  dated,  etc.],  on  which  the  said  order 
was  made,  in  the  office  of  the  clerk  of  the  county  of  [or, 

of  the  clerk  of  this  court].  ^ 

[Jurat.]  [Signature.] 

FORM  Wo.  424. 

Affidavits*  of  printer  or  publisher,  etc.,  to  publication. 

[Title  of  court  and  action.^] 
[Yenue.^] 
M.  JST.,  being  duly  sworn,  says: 

I.  That  he  is®^  the  printer  [or,  the  publisher  —  or,  the  fore- 
man —  or,  the  principal  clerk  —  or,  the  only  clerk  of  the  printer 
—  or,  of  the  publisher®®]  of  the  ,®^  a  newspaper  published 
at                 ,  within  this  State. 

II.  That  the  summons  in  this  action,  and  the  notice  thereto 
appended,®"  printed  copies  whereof  are  hereto  annexed,  were  pub- 

84  In  some  States  a  certificate  is  tion  from  the  statute  words  will  not 
sanctioned  by  statute.  If  an  aflBdavit  vitiate,  see  p.  361  of  this  volume,  and 
is  refused  on  tender  of  legal  fees,  take  Waters  v.  Waters,  7  Misc.  519,  27 
deposition  under  section  885  of  Liie  N.  Y.  Supp.  1004  (holding  "man- 
Code.  Eberle  ?;.  Krebs,  50  App.  Div.  ager  "  a  proper  person);  Palmer  v. 
450,  64  N.  Y.  Supp.  246.  McCormick,  28  Fed.  Rep.  541  (holding 

85  Omission  of.  title  not  fatal  if  afG-  "  proprietor  "  equivalent  to  "  pub- 
davit  refers  to  the  order.  lisher  " ) ,    and   Quivey   v.    Porter,    37 

86  Error  in  venue  held  not  fatal  in  Cal.  458,  464  (holding  it  equivalent 
Wood  V.  Blythe,  46   Wis.  650;    s.  P.,  to  "printer"). 

p.  13  of  this  volume,  note  46.  89  See  p.  362  of  this  volume.     See, 

87  Merely  describing  deponent  as  also.  Sage  r.  Central  E.  P..  Co.  of 
printer,  etc.,  without  alleging  that  he  Iowa  (U.  S.),  8  Eepr.  135,  holding 
is  such  —  held,  insufficient.  Steinbach  publication  in  a  paper  m  which  the 
V.  Leese,  27  Cal.  295.  paper  namea  in  order  had  meanwhile 

88  Under  N.  Y.  Code  Civ.  Pro.,  been  merged,  a  substantial  compliance. 
§  444,  first  clause,  "  Proof  of  the  pub-  so  The  affidavit  ought  to  specify 
lication  of  the  summons  and  notice  both  summons  and  notice.  See  Do- 
must  be  made  by  the  affidavit  of  the  heny  v.  Warden,  75  App.  Div.  47,  53, 
printer  or  publisher,  or  his  foreman  77  N.  Y.  Supp.  959. 

or  principal  clerk."    As  to  what  devia- 
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lished  in  said  paper  once  in  each  week  for  six  successive  weeks 
[or  other  time,  according  to  the  statute  or  order],  the  first  pub- 


lication being  on 
and  the  last  upon 
19     ." 
[Jurat.] 


day,  the 
day,  the 


day  of 

day  of 


19 


ISignature.] 
FORM  No.  435. 

AfSdavit  of  mailing.92 

[Title  of  court  and  action.] 
[Venue.] 
M.  IST.,  being  duly  sworn,  says : 

I.  That  he  is  [the  managing  clerk  in  the  office  of  Q.  E.]  plain- 
tiff's attorney  herein,  whose  office  is  in  the  city  of 

II.  That,  on  the  day  of  ,  19  ^^  [which  must  he  on 
or  hefore  the  first  day  of  publication?^] ,  deponent  deposited  in  the 
post-office  at  [naming  office  designated  in  the  order^^]  a  copy  of 
the  summons,  complaint,  and  order  for  publication,  copies  of 
which  are  hereto  annexed,  contained  in  a  securely-closed  and  duly 
post-paid  wrapper,  *  directed  to  the  defendant  Y.  Z.  at    [here 


91  See  pp.  362,  363,  of  this  volume, 
and  Jenks  v.  Chicago,  48  111.  296 
( holding  that  the  days  mentioned  may 

"be  presumed  to  be  secular  days ) ,  and 
Taylor  v.  Troconso,  76  N.  Y.  599 
(holding  delivery  to  one  of  the  papers 
on  the  last  day  allowed  for  commenc- 
ing publication,  if  not  followed  by  its 
publication  therein  till  the  next  day, 
insufficient ) . 

An  affidavit  that  showed  publica- 
tion commenced  before  the  order  was 
made,  held  fatally  defective,  for  it  did 
not  show  publication  to  have  been  in 
pursuance  of  the  judge's  order.  Hal- 
lett  V.  Righters,  13  How.  Pr.  43. 

A  publication  made  on  Sunday, 
held,  though  void  by  statute,  to  yet 
not  invalidate  the  service  which,  if 
regarded  as  beginning  with  the  next 
publication,  was  subsequently  made  in 
a  regular  manner.  Cleland  v.  Taver- 
nier,   11  Minn.   194. 

92  Omission  to  show  mailing  held  a 
fatal  defect.  Thornmeyer  v.  Sisson, 
83  111.  188;  O'Rear  v.  Lazarus  (Colo.). 
9  Pac.  Rep.  621;  Butler  v.  Butler,  U 
Ala.  668;  Collum  v.  Bank  at  Mobile, 
23  Ala.  797. 


Under  N.  Y.  Code  Civ.  Pro.,  §  444, 
last  clause,  "  proof  of  deposit  in  the 
post-ofiice,  or  of  delivery,  of  a  paper 
required  to  be  deposited  or  delivered 
by  the  provisions  of  this  article,  must 
be  made  by  the  affidavit  of  the  person 
who  deposited  or  delivered  it." 

93  State  precise  day.  "  On  or  about  " 
is  not  enough.  Smith  v.  Rowe,  4 
Monthly  L.  Bui.  60. 

Mailing  before  filing  the  order, 
held  an  irregularity,  amendable  at 
any  time,  by  filing  nunc  pro  tunc. 
Barnard  v.  Heydriek,  49  Barb.  62,  2 
Abb.  Pr.  (N.  S.)  47;  ana  as  Brainerd 
V.  Hevdrick,  32  How.'Pr.  97. 

94  N.  Y.  Code  Civ.  Pro.,  §  440. 

95  Omission  to  designate  the  post- 
ofRce  explicitly  was  held  not  fatal  in 
Steinle  v.  Bel'l,  12  Abb.  Pr.  (N.  S.) 
171. 

It  is  not  essential  to  state  that  the 
deposit  was  made  in  a  United  States 
post-office,  or  that  there  was  com- 
munication by  mail  between  the  place 
of  deposit  and  the  place  to  which  the 
package  was  addressed.  Sharp  v. 
Daughney,  33  Cal.  505. 
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name  the  place  and  address  specified  in  the  order^^ —  or,  if  several 
defendants  were  served,  say],  sets  of  copies  of  the  sum- 

mons, complaint,  and  order  for  publication,  copies  of  which  are 
hereto  annexed,  each  contained  in  a  securely-closed  and  duly  post- 
paid wrapper,  respectively  directed  to  the  several  defendants  here- 
inafter named,  at  the  places  and  addresses  below  stated  [here 
name  each  defendant  so  served,  with  the  address  used  in  the  order 
and  in  mailing']. 

{jurat.]  [Signature.] 

FORM  No.  426. 
Affidavit  of  service  without  the  State.sf 
[Title  of  court  and  cause.] 
[Fenwe.] 

A.  B.,  being  duly  sworn,  says  that  he  is  over  the  age  of  twenty- 
one  years  and  resides  at  ,  that  on  the  day  of 
,19  ,  at  [specify  particular  locality  as  in  case  of  per- 
sonal service  within  the  State],  in  the  city  of  ,  in 
the  county  of  ,  and  State  of  ,  he  served  the 
summons  in  this  action  upon  Y.  Z.,  one  of  the  defendants  named 
therein,  by  delivering  to  and  leaving  with  said  Y.  Z.  a  copy  of 
said  summons  together  with  a  copy  of  the  complaint  in  this  action 
and  a  copy  of  the  order®*  for  the  service  of  said  summons  granted 
by  Mr.  Justice  J.  K.,  dated  ,  19  ;  that  the  copy  of  said 
summons  so  delivered  to  and  left  with  Y.  Z.  had  a  notice  there- 
unto appended  of  which  a  copy  is  hereunto  annexed  marked  "A." 

Deponent  further  says  that  he  knew  the  person  so  served  to  be 
Y.  Z.  mentioned  and  described  in  said  summons  as  a  defendant  in 
this  action. 

[Jurat.]  [  Signature. ^^] 

96  Mailing  addressed  to  a  different  98  Service  is  ineffectivg  unless  a 
place  from  that  directed  in  the  order,  copy  of  the  order  is  also  delivered. 
held  fatal  to  the  judgment.  Smith  v.  Ludden  v.  Degener,  14  App.  L/iv.  397, 
Wells,  69  N.  Y.  600.  43  N.  Y.  Supp.  908. 

The  official  certificate  of  the  sheriflF  99  The     official     certificate    of    the 

of  another  State  is  not  sufficient  proof  sheriff    of    another    State    does    not 

of  such  service;   his  affidavit   should  establish   such   service;    his   affidavit, 

be  presented.     Morrell  v.  Kimball,  4  properly  certified,  must  be  presented. 

AbD.  Pr.  352.  Morrell  v.  Kimball,  4  Abb.  Pr.  352. 

97  See  notes  to  Form  369,  affidavit 
of  personal  service  within  the  State. 
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AETICLE  V. 

Examination  to  Asceetain  Unknown  oe  Additional 
Defendants.-' 

[The  power  of  the  court  and  the  practice  are  stated  in  connection  with  the 
general  subject  of  Examination  Before  Trial,  and  before  suit  brought.] 

FORMS. 

427.  Affidavit  to  obtain   examination  fendants,  in  action  to  prevent 

of  defendant,  before  service  of  perversion  of  trust  funds,  and 
complaint,  to  enable  plaintiff  to  set  aside  corporate  election, 
to  bring  in  others  as  eodefend-  429.  Another  Form  —  to  enable  plain- 
ants,  tiff  to  bring  in  new  eodefend- 

428.  Another  Form — to  enable  plain-  ants  in  action  to  set  aside  ex- 

tiff    to    frame    complaint    and  pulsion  trom  stock  exchange, 

name    correctly    unknown    de- 

FOEM  No.  427. 

AfiSdavit  to  obtain  examination  of  defendant,  before  service  of  complaint,  to 

enable  plaintiff  to  bring  in  others  as  co-defendants.^ 

[Title  of  court  and  action.] 
[Venue.'] 
A.  B.,  being  duly  sworn,  says: 

I.  That  lie  is  .the  [plaintiff  above-named.^] 

II.  That  this  action  was  commenced  [here  state  condition  of 
the  cause,  for  instance,  thus]  by  the  service  of  summons  on  the 
defendant  Y.  Z.,  on  the  day  of  ,  19     ,  but  no 

1  The  examination  cannot  be  had  until  the  action  has  been  commenced; 
prior  to  action  brought,  the  testimony  of  an  expected  party  may  only, be  had 
to  perpetuate  testimony.  See  Matter  of  Tweedie  Trading  Co.,  105  App.  Div. 
426,  94  N.  Y.  Supp.  167,  35  Civ.  Pro.  Rep.  6;  Matter  of  Sehlotterer,  105  App. 
Div.  115,  93  N.  Y.  Supp.895;  Matter  of  Sehoeller,  74  App.  Div.  347,  77  N.  Y. 
Supp.  614;  Matter  of  Anthony,  42  App.  Div.  66,  58  N.  Y.  Supp.  907.  And 
see  p.  53i,^upra,  on  same  subject.  Matter  of  Weil,  25  App.  Div.  173,  49  N.  Y. 
Supp.  133,  seems  to  have  been  overruled  by  the  later  decisions.  In  Matter 
of  Sehoeller,  Hatch  and  O'Brien,  JJ.,  dissenting,  considered  that  both  an 
expected  party,  and  a  person  having  the  desired  information,  should  be  com- 
pelled to  submit  to  an  examination  for  the  purpose  of  disclosing  the  name 
of  the  person  against  whom  plaintiff's  cause  of  action  exists. 

It  -ivas  stated  in  Matter  of  Anthony,  supra,  that  "  the  proposed  defendant 
must  be  definitely  and  not  tentatively  named  in  the  affidavit,  and  that  it 
must  also  be  made  to  appear  that  the  applicant  has  a  cause  of  action  against 
such  specific  person."  While  this  case  has  been  severely  criticized  (Matter  ot 
Sehoeller,   supra),   its   authority   has   not   been    overturned;    it   would   seem, 


2  See  page  534  of  this  volume  as  to  reasons.  Ziegler  v.  Lamb,  5  App. 
examination  before  commencing  ac-  Div.  47,  40  N.  Y.  Supp.  65;  Orne  v. 
t'on-  Green,    74   App.   Div.   404,   77   N.  Y. 

3  If    not   made    by    plaintiff,    state  Supp.  475. 
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complaint  has  been  served,  nor  has  service  of  a  copy  been  de- 
manded. 

III.  That  the  names  and  residences  of  all  the  [present]  par- 
ties to  this  action  [if  any  are  unknown^  add"] ,  so  far  as  their  names 
or  residences  can  be  ascertained,*  and  the  facts  as  to  whether  they 
have  appeared  by  attorney  or  otherwise,  or  not,  are  as  follows : 

Plaintiffs  (appearing  by  Q.  E,.,  of  ,  their  attorney, 

whose  address  is  ).:  A.  B.,  of  No.  , 

street,  in  the  city  of  ,  county  of  ,  and  State  of 

;  C.  D.,  of  the  town  of  ,  county  of  ,  and 

State  of 

Defendants:  W.  X.,  of  \_etc.,  as  above],  has  appeared  by  S. 
T.,  of  ,  his  attorney,  whose  office  address  is  ; 

W.  Y.,  of  ISTo.  [etc.,  as  above],  has  appeared  in  person j  Y.  Z.,  of 
jSTo.  letc.j  as  above],  has  not  appeared. 

[Or^  if  very  numerous,  may  more  conveniently  annex  and  refer 
to  a  tabular  schedule.] 

IV.  That  this  action  is  brought  [here  state  the  nature  of  the 
action  and  the  substance  of  the  judgment  demanded  therein]. 

Y.  [If  a  resident  of  the  State  is  to  be  required  to  attend  in, 
another  county  than  that  of  his  residence]  That  the  said  [nam& 
of  defendant],  whose  examination  is  desired  in  county^ 

has  an  oiBce  for  the  regular  transaction  of  business  in  person  at 
jSTo.  ,  street,  in  the  town  of  ,  and  said 

county.^ 

[If  a  non-resident,  and  leave  is  desired  to  serve  him  in  any  other 
county  than  that  where  the  order  is  to  require  him  to  attend  for 
examination,  state  the  reason.] 

[Or  where  defendant  is  a  corporation]  That  the  defendant 
whose  examination  is  required  is  a  corporation,  having  its  office 
at  .     That  the  names  of  the  ofl5cers    [or,  directors] 

therefore,  that  in  applications  after  action  commenced  to  join  other  defend- 
ants, they  must  be  definitely  identified  by  description  (though  tentatively 
named  by  a  fictitious  name  in  the  summons),  and  that  it  must  appear  that 
a  cause  of  action  exists  against  the  individual  who  fits  the  description.  See 
iliegler  v.  Lamb,  5  App.  Div.  47,  40  N.  Y.  Supp.  65. 


i 


4  If  the  address  of  any  party  is  not  Hazard,  65  Hun,  612,  20  N.  Y.  Supp. 

known,  show  ineffectual  inquiry  made  508. 

io    ascertain    it.      See    bimmons    v.  5  Code  Civ.  Pro.,  §  886. 

45 
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thereof,  whose  testimony  is  material  and  necessary  for  plaintiff 
in  the  prosecution  of  his  case,  are  [naming  them^  and  their  resi- 
dencesJ^ 

VI.  That  deponent  does  not  know  the  namee  of  the  necessary 
defendants  designated  in  the  summons  as  John  Doe  and  Eich- 
ard  Roe  [and  is  not  able  to  frame  his  complaint],  and  that  it  is 
necessary  for  him,  in  order  to  obtain  knowledge  of  said  names 
[and  of  the  facts  necessary  to  frame  his  complaint^]  that  he  should 
have  an  order  to  examine  the  defendants  above-named,  so  that 
he  can  obtain  from  them  the  information  necessary  for  the  pur- 
pose aforesaid.® 

[Or^  where  plaintiff  desires  to  join  others  as  co-defendants'] 
That  the  plaintiff  intends  to  make  other  persons  parties  defend- 
ant to  said  action  as  soon  as  their  names  are  ascertained,  but 
plaintiff  does  not  know  the  names  of  the  said  persons,  and  that 
the  testimony  of  the  defendant  [name]  is  material  and  necessary 
to  enable  plaintiff  to  ascertain  said  names  for  the  reason  [^stat- 
ing reason.'] 

VII.  [May  add  other  facts  to  show  a  case  within  N.  Y.  Code 
Civ.  Pro.,  §§  870,  87l.i°] 

[//  it  is  necessary  to  examine  or  inspect  the  contents  of  corpor- 
ate hooks  and  papers,  they  should  he  specified  in  the  affidavit  with 
the  reasons  for  the  necessity,  and  a  direction  to  produce  inserted 
in  the  order.^^] 

VIII.  That  no  previous  application  for  examination  of  said  Y. 
Z.  has  been  made  herein  [except,  etc.^^] 

6  N.  Y.  Code  Civ.  Pro.,   §   872,  au-  10  Before  issue  it  is  not  necessary 

thorizes   examination   of   officers   and  to  express  an  intent  to  use  the  deposi- 

directors,    servants,    agents,    or    em-  tion    upon    the    trial    of    the    action. 

ployees  of  a  corporation.     Reichmann  Brisbane  v.  Brisbane,  20  Hun,  48. 
V.  Manhattan  Co.,  26  Hun,  433.  11  As  an  incident  to  an  examination 

Tin   such   case   the   affidavit   must  of  the  witness,  an  inspection  of  a  cor- 

state  tlie  name  of  the  officer   or  di-  poration's  books  and  papers  may  be 

rector  of  such  corporation  whose  tes-  compelled  under  an  order  for  the  ex- 

timony    is    material    and    necessary.  amination  of  an  officer.     N.  Y.  Code 

Williams  v.  W.  U.  Tel.  Co.,  47  N.  Y.  Civ.  Pro.,  §  872,  subd.  7.    But  not  un- 

Super.  Ct.  380.  less  the  party  is  a  corporation.    Mat- 

8  See  Chapter  on  Pleading  for  the  ter  of  Sands,  98  App.  Div.  148,  90 
rules  and  other  forms  as  to  examina-  N.  Y.  Supp.  749. 

tion  to  enable  to  plead.  12  See  p.  116  of  this  volume,  para- 

9  Such  an  application  was  sustained      graph  84,  and  also  p.  170. 
in  Baas  v.  Pain,  24  N.  Y.  Supp.  Hao, 

54  St.  Rep.  80. 
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IX.  [Where  stay  is  desired  state  (if  not  already  stated)  con- 
dition of  cause,  and  add  affidavit  of  merits  as  in  Form  No.  52, 
at  page  170.1 

X.  [//  sanction  for  less  than  five  or  more  than  twenty  days' 
service  hefore  the  date  of  examination  is  desired,  state  special  cir- 
cumstances maTcing  such  time  of  service  necessary. 

[Jurat.']  [Signature.] 

FORM  No.  428. 
Another  form,  to  enable  plaintiff  to  frame  complaint  and  name  correctly 
unknown  defendants,  in  action  to  prevent  perversion  of  trust  funds,  and 
to  set  aside  corporate  election.is 

[As  in  last  Form,  substituting  for  paragraphs  IV  and  VI  as 
follows  .•] 

IV.  That  the  W.  M.  L.  I.  Co.  is,  and  has  been  for  many  years, 
a  corporation  created  under  the  laws  of  this  State,  authorizing  tlie 
creaHon  of  life  insurance   companies.      That   deponent,   on  the 
of  ,  19     ,  took  from  said  company  its  policy  of 

insurance  for  the  sum  of  dollars  [stating,  shortly,  terms 

of  policy],  which  policy  was  issued  in  consideration  of 
dollars,  then  paid  said  company  by  defendant. 

That  said  company  is  required  by  law  and  by  said  contracts  to 
keep  invested  in  securities  directed  by  the  statute  a  certain  sum 
cidled  the  reserve  on  said  policies  [specifying  nature  of  reserve 
fuvd.]. 

That  the  plaintiff  is  ignorant  of  the  amount  of  this  reserve 
fund  [here  followed  allegations  of  due  investment  of  lawful  re- 
serve]. 

That  the  IST.  J.  M.  L.  I.  Co.  is  a  corporation  created  under 
the  laws  of  the  State  of  ~New  Jersey  for  the  insurance 
of  lives.  That  said  last-named  company  and  divers  of  its 
officers  and  directors,  to  deponent  unknown,  have  con- 
spired with  clivers  of  the  officers  and  directors  of  said 
defendant  \V.  M.  L.  I.  Co.,  to  obtain  possession  of  the  as- 
sets of  said  last-named  company,  and  so  obtain  the  reserve  fund 
held  in  trust  by  said  W.  Co.  for  its  policy-holders.  That  in  pur- 
suance of  such  conspiracy  the  president  and  secretary  and  sev- 
eral of  the  trustees  of  said  W.  Co.  have  resigned  their  offices,  and 
the  defendant  D.  J.  IST.,  and  the  defendant  F.  J.  M.,  have  been 
elected  riresident  and  secretary  in  their  places,  persons  connected 
with  said  IST.  J.  Co. ;  that  deponent  does  not  know  the  names  of 

13  Sustained  by  Glenney  v.  Stedwell,  1  Abb.  N.  C.  327,  64  N.  Y.  120. 
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the  trustees  who  have  resigned  or  those  elected  in  their  place,  but 
deponent  is  informed  that  such  change  was  made  by  means  of  the 
purchase  of  the  stock  of  said  W.  Co.  by  said  IT.  J.  Co.,  or  some 
person  acting  on  its  behalf,  for  the  fraudulent  purpose  of  facilitat- 
ing the  transfer  of  said  reserve  fund  and  assets  of  said  W.  Co.  to 
said  ]Sr.  J.  Co.,  so  that  the  latter-named  company  can  withdraw 
the  same  from  this  State,  and  deprive  the  policy-holders  in  the 
W.  Co.  of  all  interest  therein,  to  their  great  damage  and  the 
damage  of  the  plaintiff.  That  the  defendant  J.  H.  S.  is  pres- 
ident of  said  ISr.  J.  Co.,  and  knows  all  the  facts  respecting  said 
transactions  [here  followed  allegations  of  receipt  of  circulars  ad- 
vising transfer  of  policies,  which  deponent  declines  to  do"]. 

That  deponent  is  not  able  to  frame  his  complaint,  and  does 
not  know  the  names  of  the  necessary  defendants,  and  that  it  is 
necessary  for  him,  in  order  to  obtain  knowledge  of  said  names, 
and  of  the  facts  necessary  to  frame  his  complaint,  that  he  should 
have  an  order  to  examine  the  defendants  [names'],  so  that  he  can 
obtain  from  them  the  information  necessary  for  the  purpose  afore- 
said. 

VI.  That  deponent  has  commenced  this  action  in  this  court, 
as  well  on  his  own  behalf  as  on  that  of  all  other  policy-holders  sim- 
ilarly situated  with  him,  against  said  [names],  for  the  purpose 
of  setting  aside  the  election  of  said  !N".  and  M.,  and  for  the  pur- 
pose of  restraining  all  officers  of  the  W.  Co.  from  parting  with  any 
of  the  reserve  fund  of  said  company,  and  to  restrain  said  !N".  J. 
Co.  and  its  agents  from  receiving  any  of  said  fund,  or  interfering 
therewith  in  any  way,  and  for  other  relief. 

FORM  No.  4S9. 

Another  form,  to  bring  in  new  co-defendants   and  to   frame   complaint,  in 
action  to  set  aside  expulsion  from  stock  exchange.i* 

[As  in  last  Form  hut  one,  substituting  for  paragraphs  IV  and 
VI  as  follows:] 

IV.  This  action  is  brought  by  plaintiff  against  the  l^ew  York 
Stock  Exchange,  an  unincorporated  association,  sued  by  its  pres- 
ident, iipon  a  cause  of  action  against  all  of  the  members  of  said 
Exchange,  under  §  1919  of  the  Code  of  Civil  Procedure,  to  ob- 
tain a  judgment  that  a  resolution  passed  at  a  meeting  of  the  gov- 
erning committee  of  the  said  ISTew  York  Stock  Exchange  is  il- 
legal and  void,  and  to  restrain  the  said  Stock  Exchange  from  en- 
forcing the  same  or  from  depriving  the  plaintiff  of  his  seat  in  the 

1*  Sustained  by  Hutchinson  v.  Lawrence,  29  Hun,  450- 
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said  Exchange,  whicli  they  claim  to  do^  which  seat  is  of  the  value 
of  not  less  than  dollars,  and  from  interfering  with  his  rights 

of  transacting  business  in  the  said  Exchange,  and  also  for  the 
purpose  of  restraining,  by  injunction  and  final  decree,  those  mem- 
bers of  the  said  governing  committee,  who  voted  for  the  said 
resolution,  from  interfering  with  the  plaintiff's  rights  as  a  mem- 
ber of  the  said  Stock  Exchange,  and  to  obtain  damages  against 
them  for  such  wrongful  proceeding  against  him. 

VI.  That  the  plaintiff  intends  to  malte  other  persons  parties 
defendant  to  said  action  as  soon  as  their  names  are  ascertained 
[here  followed  allegations  of  receipt  by  plaintiff,  from  the  secre- 
tary of  the  Exchange,  of  notice  to  appear  and  answer  charges  ac- 
companying the  notice,  that  the  constitution  of  the  Exchange  pro- 
vides that  a  vote  of  two-thirds  of  the  governing  committee  present 
may  expel  any  member  of  the  Exchange  upon  conviction  of  ob- 
vious fraud;  the  appearance  of  plaintiff  before  the  committee,  and 
denial  of  charges,  and  claim  to  have  opportunity  to  refute  them; 
the  passage,  at  a  subsequent  meeting,  of  resolution  of  explusion, 
and  denial  of  further  knowledge  of  proceedings  at  the  alleged 
trial.  It  was  also  alleged  on  information  and  belief,  that  loit- 
nesses  were  examined  without  notice  or  opportunity  for  plaintiff 
to  refute  them;  that  the  members  voting  for  expidsion  did  not 
constitute  two-thirds  of  said  governing  committee;  that  the  de- 
fendant L.  was  present  throughout  the  alleged  trial;  and  all  these 
matters  are  ■  peculiarly  within  his  hnoivledge,  but  deponent  was 
ignorant  of  them;  and  continued  thus:'\ 

In  order  to  enable  plaintiff  to  frame  his  complaint,  it  is  neces- 
sary and  material  for  him  to  take  the  testimony  of  the  said  de- 
fendant L.  upon  the  matters  aforesaid,  in  respect  to  all  the  oc- 
currences of  said  alleged  trial,  and  as  to  the  records  and  min- 
utes thereof,  recorded  by  said  governing  committee,  and  especially 
to  inform  himself  of  evidence  taken  by  said  governing  conamit- 
tee  other  than  deponent's  own  statement  before  them,  what  wit- 
nesses were  examined,  what  reports  or  other  communications,  if 
any,  were  received,  and  what  members  of  said  committee  were 
present  at  the  said  alleged  trial  Avhen  the  said  vote  of  expulsion  was 
taken,  respectively;  wliicli  and. how  many  of  said  members  voted 
in  favor  of  the  said  resolution,  and  what,  if  any,  other  votes  or 
resolutions  were  passed  upon  said  alleged  trial.  That  the  charges 
so  preferred  against  plaintiff  were  in  number,  containing 

separate  specifications.  That,  as  plaintiff  is  informed  and  be- 
lieves, upon  certain  of  said  charges  the  members  of  said  com- 
mittee present,  or  a  majority  thereof,  voted  that  they  were  sus- 
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lained,  but  upon  otliers  they  voted  that  they  were  not  sustained; 
but  plaintifE  is  ignorant  which  of  said  charges  were  so  claimed 
to  be  sustained,  and  upon  which  the  resolution  of  his  expulsion 
is  said  to  have  been  based,  and  it  is  material  and  necessary  for 
him,  in  order  to  fram^e  his  complaint  herein,  by  the  examina- 
tion of  said  defendant  L.,  to  ascertain  which  of  tiie  said  charges 
were  so  claimed  to  have  been  sustained  and  which  not. 

That  before  commencing  this  action,  plaintiff  applied  to  said 
governing  committee  for  information  in  respect  to  the  matters 
aforesaid,  for  a  copy  of  the  proceedings  upon  the  said  alleged  trial, 
and  for  all  evidence  tliat  was  taken  against  him  and  in  his  ab- 
sence, but  that  the  same  was  refused  \_here  followed  allegations 
that  the  governing  committee  accepted  the  charges  as  proof  and 
prejudged  the  case,  and  decided  without  reference  to  the  testi- 
mony; and  that  a  motion  had  been  made  to  recall  plaintiff  and  in- 
form him  of  and  give  him  opportunity  to  answer  evidence,  hut 
the  same  was  overruled.'] 

That  plaintiff  intends  to  make  all  the  said  members  of  said 
governing  committee,  who  voted  for  his  expulsion  as  aforesaid, 
parties  to  this  action,  aud  demands  judgment  against  them  for 
damages. 

VIT.  That  deponent  is  advised  by  his  counsel,  and  verily  be- 
lieves, that  he  has  a  good  cause  of  action  for  damages  against 
all  the  said  members  of  said  governing  committe  who  voted  for 
his  expulsion  as  aforesaid,  and  desires  and  intends  to  make  all  of 
said  persons  parties  to  this  action,  and  to  demand  judgment 
against  them  for  damages  as  soon  as  he  can  discover  their  names. 

VIII.  That  the  facts  as  to  all  of  the  matters  aforesaid  are 
peculiarly  within  the  knowledge  of  the  defendant  L.,  and  that  the 
deposition  and  testimony  of  said  defendant  as  to  all  of-  the  mat- 
ters aforesaid  is  material  and  necessary  for  deponent  in  the  prose- 
cution of  said  action. 

IX.  That  the  said  deposition  and  testimony  of  the  said  de- 
fendant is  material  and  necessary  for  deponent  to  enable  him  to 
frame  his  complaint  herein,  and  that  without  the  same  he  is  not 
able  to  frame  his  complaint. 

That  deponent  does  not,  as  aforesaid,  Imow  the  names  of  cer- 
tain necessary  parties  defendant  to  this  action,  and  that  the 
deposition  and  testimony  of  the  defendant  L.,  as  aforesaid,  is 
material  and  necessary  for  deponent  to  enable  him  to  ascertain  the 
said  names  so  that  he  may  bring  in  said  parties. 

X.  lAs  in  Form  42Y,  from  paragraph  VIII  to  the  end.] 
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AKTICLE  VI. 

Amending    Summons;    and    Bringing   in    Unknown    oe 
Additional  Dependants.^^ 

[In  this  connection  we  shall  consider  merely  the  cases  where  a  plaintiff, 
after  commencing  an  action,  seeks  to  bring  in  third  persons  as  defendants 
in  addition  ta  those  originally  made  defendants,  as  distinguished  from  the 
cases  in  which  he  seeks  a  mere  substitution  of  a  third  person  who  has  suc- 
ceeded to  the  interest  of  an  original  defendant,  and  in  distinction  to  tne 
cases  where  a  defendant  seeks  to  compel  the  bringing  in  of  a  third  person 
(which  will  be  considered  in  a  later  chapter),  and  cases  where  a  third  person 
asks  leave  to  come  in,  which  will  also  be  considered  later  on. 

The  importance  of  the  distinction  is  in  this,  that  where  plaintiii'  brings 
in  a  third  person  as  an  additional  defendant,  the  jurisdiction  depends  upon 
the  issue  and  service  of  a  summons  upon  him  in  the  same  manner  as  in 
commencing  an  action,  except  that  the  summons  is  supplemental  to  the 
action  already  commenced,  and  of  which  it  is  a,  branch,  while  in  the  other 
classes  of  cases  here  referred  to,  the  jurisdiction  is  sustainable  by  the  power 
of  the  court  to  proceed  without  process  against  a  third  person  who  acquires 
an  interest  in  the  subject  of  litigation  pending  the  action,  or  seeks  to  inter- 
vene on  his  own  application.  In  neither  of  these  cases  is  any  process  necessary 
unless  there  is  in  substance  a  new  or  supplemental  complaint. 

As  will  be  seen  below,  an  application  to.  bring  in  a  third  person  as  an 
additional  defendant  may  be  coupled  with  an  application  for  other  changes  ot 
parties  and  for  leave  to  amend,  or  to  plead,  by  way  of  supplemental  com- 
plaint, facts  occurring  after  action  brought.] 

I.  Amending  summons. — In  general.       12.  —  corporations,  etc. 

1.  Without  leave.  13.  —  representative  names. 

2.  Leave  ■^'^-  Originally  omitted  party. 

3!  Power  of  court.  ^^-  0"^  becoming  proper  party  pend- 

4.  Mode.  '°S  ^^he  action. 

5.'  Promptness.  l^-  ^''f^ct  of  bringing  in. 

6.  Notice. 

7.  What  defects  amendable  —  In  gen-  III.  Amendments  as  to  sebvice. 

8.  Practice.  1^-  'Dei^^t^  in  service. 

18.  —  in  copy  served. 

II.  Amending,  etc.,   in  eespect  to       ^^-  "i"  P^°°*  °^  ^^"i''^- 

PAETIES. 

9.  Power  of  the  court.  Forms. 

10.  The  practice  —  Leave  and  notice.         (430)   Stipulation      consenting      to 

11.  Changing  names.  change  of  parties. 

15  See  Article  V,  Amendments,  p.  20,  of  this  volume,  on  the  general  power 
of  the  court  to  allow  amendments. 
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(431)  Affidavit     to      obtain      order         (434)    Affidavit     to      obtain     order 

amending  as  to  names,  etc.,  amending      summons      and 

in    summons,    or    in    sum-  complaint  by  inserting  name 

mons  and  complaint.  of     defenaant    who    should 

(432)  Notice    of    motion    for    order  have   been   originally   made 

amending  summons,  or  sum-  a  party. 

mons  and  complaint.  (435)   Order    giving    leave   to   issue 

(433)  Order  amending  summons,  or  supplemental  summons, with 

summons  and  eomnlaint,  as  leave   also   to    amend   sum- 

to  names,  etc.  mon?  and  complaint. 

(436)    Supplemental  summons. 

I.     AJVIENDING    SUMMONS.— IN    GENERAL. 

1.  Without  leave.] — Under  the  'New  York  statute,  by  which 
the  sunmions  is  in  form  a  notice  issued  by  the  attorney,  not  by 
the  court  or  clerk,  the  attorney  may  of  course  alter  it  at  any  time 
before  he  has  actually  issued  it ;  that  is  to  say,  before  it  has  been 
served  or  filed,  or  any  application  to  the  court  has  been  made  upon 
it,  or  delivery  made  to  an  officer,  with  the  effect  to  save  the  statute 
of  limitations  or  otherwise  to  effect  actual  commencement  of  the 
action. 

In  contemplation  of  law  such  an  alteration  by  the  attorney  is 
not  an  amendment,  but  only  a  correction  of  his  draft  of  an  in- 
tended summons. 

A  process-server,  to  whom  a  summons  has  been  given  for  ser- 
vice, has  not  power  thus  to  alter  it  /"^  but  a  managing  clerk  has 
implied  authority  to  make  any  such  correction  that  his  principal 
might.  ■'^ 

2.  Leave.]  — After  summons  has  once  been  issued  it  can  regu- 
larly be  amended  only  by  leave  of  court.-'®  If  a  defendant  im- 
peaching the  validity  of  an  amendment  made  without  leave  does 
not  appear  to  have  been  misled,  but  rests  solely  on  the  technical 
objection,  notwithstanding  having  had  full  notice  of  all  that  the 
process  should  have  expressed,  the  court  may  properly  allow 
amendment  to  be  made  to  meet  a  motion  founded  on  the  lack  of 
leave.  ^^ 

16  McAdam,  J.,  in  Commissioners  of  Charities,  etc.,  v.  Litzen,  N.  Y.  Daily 
Keg.,  Sept.  24,  1881    (setting  aside  summons  because  so  altered). 

17  Dictum  in  same  case. 

isMapes  V.  Brown,  14  Abb.  N.  C.  94;  N.  Y.  Code  Civ.  Pro.,  |  727,  and 
paragraph  10,  post;  McCrane  v.  Moulton,  3  Sandf.  736  (holding  that  sum- 
mons is  not  pleading,  but  when  issued  Is  process)  ;  s.  P.,  18  Abb.  N.  C.  199, 
200 ;  Chase  v.  Dunham,  1  Paige,  572 ;  Russell  v.  Spear,  5  How.  Pr.  142. 

19  Sears  v.  Sears,  9  Civ.  Pro.  Rep.  (Browne)  432  (allowing  the  correction 
of  the  omission  to  write  on  the  copy  of  a  summons  in  divorce,  statement  that 
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The  objection  that  an  amendment  has  been  made  without  leave 
is  waived  by  not  returning  the  paper  when  served  or  making 
prompt  objection.^" 


3.  Poiver  of  Court.']  —  The  power  of  the  court  in  respect  to  al- 
lowing amendment  is  as  broad  as  the  requirements  of  justice;  ^^ 
and  the  restrictions  imposed  upon  its  exercise  in  practice  are 
chiefly  those  necessary  to  discourage  careless  practice,  and  pre- 
vent the  useless  vexation  of  defendants.^^ 

4.  Mode.]  —  If  the  defect  is  in  the  original  summons,  that  is 
to  say,  in  the  paper  filed  or  to  be  filed  as  forming  part  of  the 
record,  the  application  should  be  for  leave  to  amend  the  summons 
or  to  file  and  serve  an  amended  summons.     If  the  defect  be  merely 

tlie  action  was  for  divorce.  Andrews,  J.,  well  said :  "  Upon  familiar  prin- 
ciples sections  723  and  1774  [N.  Y.  Code  Civ.  Pro.]  must  be  read  together, 
and,  if  possible,  effect  must  be  given  to  all  the  provisions  of  both,  and  it 
seems  to  me  that  the  provision  of  the  latter,  that  judgment  shall  not  be 
rendered  unless  the  copy  summons  served  contains  certain  words  upon  its 
face,  is  not  necessarily  inconsistent  with  those  of  the  former,  which  confer 
upon  the  court  a  general  power  to  amend  process.  Upon  the  evidence  before 
me,  I  must  hold  that  the  words  '  action  for  a  divorce '  were  written  upon 
the  face  of  the  original  summons  in  this  action,  and  that,  through  inadver- 
tence, such  words  did  not  appear  upon  the  face  of  the  copy  served,  and  that 
the  motion  for  leave  to  now  serve  a  copy  containing  those  words  should  be 
granted  on  payment  of  $10  costs"). 

20Mapes  v.  Brown,  14  Abb.  N.  C.  94  (holding  that  retaining  the  amended 
summons   a,  week  precluded  objection ) . 

In  Davenport  v.  Russell,  2  Code  Eep.  82  (an  amended  summons  served 
without  leave  and  before  answer,  to  cure  an  informality,  was  sustained  where 
defendant  was  not  prejudiced). 

21  See  the  statute  of  amendments.  The  New  York  statute  is  N.  Y.  Code 
Civ.  Pro.,  §  723. 

22  Daniels,  J.,  well  said  in  Getty  v.  Spaulding,  3  Supm.  Ct.  (T.  &  C.)  174 
(mem.  S.  c,  1  Hun,  113,  aff'd,  58  N.  Y.  636)  :  "This  authority  to  supply 
an  omission  in  any  proceeding,  and  to  insert  other  allegations  material  to 
the  cause,  is  as  broad  as  the  nature  of  any  mistake  or  omission  may  require 
for  their  correction.  It  is  qualified  by  no  restriction  beyond  the  requirements 
that  it  must  be  in  furtherance  of  justice,  and  on  such  terms  as  may  be 
proper.  Subject  to  these  considerations,  the  court  is  endowed  with  complete 
power  of  action." 

So  far  as  this  ease  holds  that  the  court  have  not  the  same  power  on  the 
trial  as  on  special  motion,  it  is  superseded  by  N.  Y.  Code  Civ.  Pro.,  §  723, 
which  gives  the  power  "  upon  the  trial  or  at  any  other  stage  of  the  action 
before  or  after  judgment." 

In  Boyne  v.  Prentis,  47  Mich.  124,  10  !N.  W.  Eep.  136,  where  two  writs 
of  summons  were  simultaneously  issued  in  the  same  case  by  the  same  clerk, 
tested  in  name  of  different  judges,  held,  that  the  plaintiff  in  error,  in  a 
record  that  exrhibited  them  only  as  allied  proceedings  in  one  case,  could  not 
claim  that  they  began  two  distinct  suits,  if  only  one  was  practically  insti- 
tuted.   And  the  defect  in  procedure  is  within  the  statute  of  amendments. 
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in  an  incorrect  copy,  delivered  to  the  defendant  in  attempting 
to  make  service  of  a  correct  summons,  the  application,  if  neces- 
sary, will  be  for  leave  to  serve  a  correct  copy. 

After  judgment,  when  the  purpose  of  the  summons  has  been 
accomplished,  amendments  are  made  directly  by  order  that  the 
summons  be  amended.  Any  amendment  which  is  made  to  enable 
the  summons  to  accomplish  its  purpose,  is  made  by  granting  leave 
to  file  and  serve  an  amended  summons. 

5.  Promptness.]  —  Delay  to  ask  leave  to  amend  is  not  neces- 
sarily fatal,  but  terms  should  be  imposed  if  necessary  to  prevent 
the  defendant  from  being  prejudiced  by  the  delay. ^* 

6.  Notice.]  —  In  theory,  a  defendant  who  has  appeared  is  en- 
titled to  notice  of  motion  to  amend  the  summons,^*  and  a  defend- 
ant who  has  been  served  and  has  not  appeared  cannot  be  proceeded 
against  by  an  amended  summons  not  served  on  him,  if  the  object 
of  the  amendment  was  to  charge  or  afiect  him  differently  from  the 
original  summons. 

In  practice,  the  question  whether  the  amendment  is  one  that 
can  affect  any  substantial  right,  is  considered;  and  an  amend- 
ment allowed  without  notice  cannot  generally  be  impeached  by 
one  who  was  not  actually  or  presumptively  prejudiced  by  not  hav- 
ing notice.^^  Hence  formal  amendments,  not  affecting  the  suf- 
ficiency or  effect  of  the  summons  or  process,  as  against  a  given 
party,  are  often  allowed  without  notice  to  such  party.^® 

1.  What  defects  amendable. —  In  general.]  —  The  omission  to 
name  any  court  in  the  summons  is  fatal  to  a  judgment  founded 
upon  the  service  of  it^'^  (unless  it  can  be  supplied  by  reference 

23  McEhvain  v.  Corning,  12  Abb.  Pr.  16.  Here  defendants  being  sued  as 
administrators,  had  paid  over  the  greater  part  of  the  moneys  of  the  estate, 
supposing  the  claim  barred  by  statute,  plaintiff  was  required,  as  a  condition 
of  leave  to  amend  summons  after  two  years'  delay  to  serve  complaint,  to 
stipulate  not  to  collect  in  the  action  more  than  remained  in  their  hands. 

24  Hewitt  V.  Howell,  8  How.  Pr.  346,  347,  dictum. 

23  See  paragraphs  8  and  10  (lelow) .  Farmers'  Nat.  Bank  v.  Williams, 
9  Civ.  Pro.  Rep.  212. 

26Stuyvesant  v.  Weil,  167  N.  Y.  421  (an  ex  parte  amendment  to  correct 
name  upheld,  made  against  a  defendant  in  default,  who  was  properly  served 
in  an  action  to  foreclose  a  mortgage  upon  property  of  which  she  was  owner). 

2J  Ward  V.  Stringham,  1  Code  Rep.  118  (leave  to  insert  name  of  court 
omitted  in  both  summons  and  complaint  denied). 

James  r>.  Kirkpatrick,  5  How.  Pr.  241  (motion  to  set  aside  judgment  for 
irregularity  granted,  with  leave  to  amend  summons  and  serve  complaint 
anew ) . 
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to  the  complaint  duly  served,  so  that  defendant  cannot  complain 
of  being  misled^*) ;  and  amendment,  if  allowable  at  all,  must  be 
by  serving  an  amended  summons.^"  A  mere  omission  to  name 
the  county  of  trial  when  the  court  is  named,  is  amendable.^" 
Amendment  in  names  of  parties  is  considered  in  detail  below. 

Errors  in  omitting  to  state  the  place  of  filing  in  the  complaint, 
or  in  referring  to  the  summons  as  annexed  when  it  is  not,^'  or  in 
respect  to  the  time  to  answer,^^  the  amount  demanded,^^  the  name 
of  attorney  subscribed,^*  etc.,  are  also  amendable. 

Such  defects  may  be  disregarded  after  judgment^^  even  when 
entered  upon  defendant's  default.^® 

8.  Practice.l  — The  application  is  made  to  the  court,  not  to  a 
judge,  and  on  affidavit  and  on  the  original  summons,  usually  in- 
cluding also  the  subsequent  proceedings,  if  any,  especially  if  de- 
sired to  amend  them.  The  moving  papers  are  entitled  in  the 
cause,^'^  even  though  a  party  named  in  the  title  be  dead,  in  which 
case  the  effect  of  the  order  amending  initiates  the  change  of  title 
in  subsequent  proceedings. 

A  motion  to  set  aside  a  summons  may  be  met  by  a  counter- 
motion  to  amend  it,  or  for  leave,  nunc  pro  tunc,  so  as  to  sustain 
an  amended  summons  served  without  leave,  and  such  relief  may 
be  granted  without  a  cross-motion,  on  the  hearing  of  a  motion  to 
set  aside,  if  the  facts  are  all  before  the.  court,  and  defendant  is  not 
prejudiced  by  having  no  notice  of  the  request  for  leave  to  amend. 

28  Walker  v.  Hubbard,  4  How.  Pr.  154  (motion  to  set  aside  summons 
granted,  witb.  leave  to  amend,  where  title  of  cause  in  complaint  sufficiently 
named  the  court ) . 

29  James  v.  Kirkpatrick,  5  How.  Pr.  241. 

30  Wallace  v.  Dimmick,  24  Hun,  635;  Thomson  v.  Tilden,  24  Misc.  513,  53 
N.  Y.  Supp.  920. 

31  Foster  v.  Wood,  1  Abb.  Pr.  (N.  S.)  150,  30  How.  Pr.  284;  Keeler  t. 
Belts,  3  Code  Eep.  183. 

32  Where  the  summons  erroneously  specifies  the  time  within  which  an 
answer  must  be  served,  the  error  is  not  jurisdictional,  but  a  mere  irregu- 
larity, and  amendable.     Gribbon  i\  Freel,  93  N.  Y.  93. 

33Deane  v.  O'Brien,  13  Abb.  Pr.  11. 

34  Hull  V.  Canandaigua  El.  L.  Co.,  55  App.  Div.  419,  66  N.  Y.  Supp.  865; 
Weare  v.  Slocum,  1  Code  Rep.  105 ;  s.  c,  as  Weir  v.  Slocum,  3  How.  Pr.  397 ; 
Sluyter  v.  Smith,  2  Bosw.  673.  So  as  to  omission  to  add  office  or  post- 
office  address.     Wiggins  v.  Richmond,  58  How.  Pr.  376. 

So,  also,  of  clerk's  signature.    Austin  v.  Lamar  Fire  Ins.  Co.,  108  Mass.  338. 

35  N.  Y.  Code  Civ.  Pro.,  §  721. 

36  Hull  V.  Canandaigua  El.  L.  Co.,  supra. 

37  But  entitling  the  papers  as  a  petition  "  in  the  matter  of,"  etc.,  does  not 
vitiate  if  it  has  not  misled.  Matter  of  Gannon,  N.  Y.  Daily  Reg.,  July  30, 
1S86. 
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II.     AMENDING,  ETC.,  IN  RESPECT  TO  PARTlES.ss 

9.  Power  of  the  court.'] —  The  power  of  chancery  to  bring  in 
any  persons  necessary  to  a  complete  determination  of  the  contro- 
versy has  been  re-enacted  in  the  iSfew  York  statute,"''  and  the 
power  is  a  part  of  the  general  power  of  amendment  in  furtherance 
of  justice.*" 

10.  The  practice; — leave  and  notice.'] — After  an  action  has 
been  once  commenced,  there  can  be  no  change  of  parties  upon 
the  record  without  an  amendment  of  the  summons*^  or  a  supple- 
mental summons;  and  both  of  these  require  leave  of  court.  It 
is  the  practice  to  make  amendments,  bringing  in  merely  formal 
parties,  withoiit  notice;*^  not  because  in  theory  notice  is  not 
requisite  when  amendment  is  made  after  any  party  has  appeared,** 
but  because,  unless  there  be  substantial  objection  to  the  amend- 
ment, it  might  be  allowed  instanter  to  defeat  any  objection  by  a 

38  The  chapter  on  Parties  in  the  second  volume  of  this  work  treats  the 
question  of  the  power  of  the  court  to  join,  or  strike  out,  upon  the  application 
of  either  plaintiff,  or  defendant,  or  person  desiring  to  join. 

So  far  as  the  present  treatment  of  the  subject  is  concerned,  only  inadvertent 
errors,  omissions,  or '  mistakes,  in  the  selection  of  parties  and  correction  of 
names  or  designations  of  parties,  are  considered. 

39  N.  Y.  Code  Civ.  Pro.,  §  452.  But  this  section  is  held  not  to  affect  the 
rule  that  in  actions  at  law  the  plaintiff  may  choose  his  adversaries.  Chapman 
V.  Forbes,  123  N.  Y.  532 ;  Rosenberg  v.  Saloman,  144  N.  Y.  92.  See  post,  chap- 
ter on  Parties. 

Lewin  v.  Wright,  31  Hun,  327  (granting  motion  to  amend  summons  so  as 
to  name  a  joint  obligor  as  defendant,  whose  omission  had  been  held  fatal  on 
demurrer ) . 

N.  Y.  State  Milk  Pan  Asso.  v.  Remington  Agricul.  Works,  89  N.  Y.  22 
( dictum ) . 

Van  Wyck  v.  Hardy,  4  Abb.  Ct.  App.  Dec.  496,  39  How.  Pr.  392,  aff'g  11 
Abb.  Pr.  473    (partition). 

40  Getty  V.  Spaulding,  3  Supm.  Ct.  (T.  &  C.)  174;  mem.  s.  c,  1  Hun,  115; 
aff'd,  58  N.  Y.  636.  It  was  here  held  that  the  court  have  power  to  allow  an 
entire  recasting  of  the  complaint  and  demand  of  relief,  so  long  as  the  cause 
of  action  is  substantially  the  same.  In  this  ease  the  leave  included  the 
dropping  of  part  of  the  plaintiffs,  and  the  adding  of  new  defendants;  and 
this,  it  was  held,  might  be  done  even  after  a  new  trial  ordered  upon  reversal 
of  a  judgment  on  the  original  complaint. 

This  doctrine  is  subject  to  the  caution  that  the  theory  of  the  case  on  which 
the  bringing  in  is  held  proper,  must  be  one  not  inconsistent  with  the  law  ot 
the  case  as  laid  down  on  the  appeal.     Clark  v.  Mackin,  34  Hun,  345. 

41  Follower  v.  Laughlin,  12  Abb.  Pr.  105.  So,  as  to  a  change  of  the  capacity 
in  which  defendant  is  sued.  Southaek  v.  Gleason,  49  Misc.  445,  98  N.  Y. 
Supp.  859. 

42  See  Weil  v.  Martin,  24  Hun,  645,  1  Civ.  Pro.  Rep.  133. 

43  See  paragraph  6  (above)  ;  Thayer  v.  Mead,  2  Code  Rep.  18. 

Where  a  party  defendant  ha.s  appeared  in  an  action,  he  is  entitled  to  notice 
of  an  application  for  an  amendment  by  adding  a  new  party.  Kneeland  v. 
Martin,  2  Monthly  L.  Bui.  56. 
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party  complaining  that  he  did  not  have  notice.  Where  the  amend- 
ment is  substantial,  either  by  enlarging  the  cause  of  action  or 
relief,  or  bringing  in  new  interests  to  contest  the  action,  so  that 
one  already  a  party  ought  to  have  a  right  to  challenge  the  pro- 
posed modification  of  the  controversy,  notice  shoidd  be  required; 
and  if  the  plaintiff  proceeds  without  notice,  a  party  who  has  been 
served,  and  who  is  prejudiced,  should,  on  seasonably  objecting, 
have  the  sam.e  opportunity  to  be  heard  that  he  would  have  had,  if 
notice  had  been  given. 

11.  Changing  names.] — Although  the  practice  in  ISTew  York 
does  not  permit  striking  out  the  original  party,  either  plaintiff** 
or  defendant,*^  and  substituting  in  his  place  one  who  ought  to 
have  been  originally  named  instead  (at  least  after  the  defendant 
originally  named  has  been  served),  plaintiff  can  always  correct 
the  name  or  the  designation  of  a  party,  either  plaintiff'*®  or 
defendant,*'^  provided  the  person  intended  is  not  changed.  In 
tie  application  of  this  proviso  close  distinctions  are  involved. 

12.  — corporations^  etc.]  —  A  corporation  is  for  this  purpose 
regarded  as  a  distinct  person  from  its  members  and  officers.** 
Hence  the  summons  and  complaint  in  an  action  against  a  cor- 
poration, having  been  served  on  the  corporation  by  delivery  to  a. 
proper  officer,  cannot  be  amended  by  substituting  the  name  of  such 
officer  as  an  individual  defendant  in  the  place  of  the  corporation, 
or  vice  versa*^  and  upon  the  same  principle  a  summons  naming 

*4Davis  V.  Mayor,  etc.,  of  New  York,  14  N.  Y.  506. 

45  N.  Y.  State  Monitor  Milk-Pan  Asso.  v.  Remington  Agricultural  Works, 
89  N.  Y.  22. 

The  English  practice  and  that  in  some  of  the  States  is  more  liberal  in  this 
respect. 

46  Bank  of  Havana  v.  Magee,  20  N.  Y.  355,  7  Abb.  Pr.  134,  allowing  one 
who  sued  as  a  corporation,  instead  of  as  an  individual  banker,  to  amend. 

Dean  v.  Gilbert,  92  Hun,  427,  36  N.  Y.  Supp.  1004  (action  commenced  by 
the  title  "  Dean,  as  president  of  the  O.  Co.,"  allowed  to  be  amended  to  name 
the  corporation  properly ) . 

Barmon  v.  Clippert,  58  Mich.  377,  25  N.  W.  Rep.  371  (substituting  Hannah 
for  John  was  allowed  at  trial.  Not  having  been  actually  made,  and  the 
judgment  having  repeated  the  mistake,  evidence  of  the  leave  to  amend  was 
held  receivable  in  a  collateral  action  in  which  the  judgment  was  in  evidence). 

47  See  authorities  below. 

48  N.  Y.  State  Monitor  Milk-Pan  Asso.  v.  Remington  Agricultural  Works 
iabove)  ;  Newton  v.  Milleville  Manuf.  Co.,  17  Abb.  Pr.  318,  note. 

49Lieausi  ■».  Ashworth,  78  App.  Div.  486,  79  N.  Y.  Supp.  631  (court  held. 
to  be  without  power  to  strike  out  individual  defendant,  and  substitute  a 
corporation  of  which  he  was  president,  the  complaint  charging  him  indi- 
vidually) . 
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defendants  by  their  proper  names  and  as  trustees  of  a  designated 
school  district,  does  not  bring  the  corporation  into  court,  and 
cannot,  after  service  on  some  of  the  persons  named,  be  amended 
into  an  action  against  the  corporation  in  their  stead  :^**  nor  can 
an  action  commenced  against  the  city  corporation  be  transformed 
into  one  against  the  coterminous  county  ;^^  for  in  all  these  cases 
the  person  sued  originally  is  a  different  one,  in  contemplation  of 
law,  from  the  person  proposed  to  be  substituted. 

But  where  the  allegation  of  incorporation  is  a  mistake,  and 
the  apparent  corporate  name  under  which  the  persons  acting 
under  it  were  doing  business,®^  is  in  legal  effect  merely  a  partner- 
ship name,  or  a  designation  of  one  whose  rights  are  held  as  an 
individual,^^  the  question  is  merely  one  of  misnomer,  and  the 
summons  having  been  served  on  the  right  person,  the  name  may  be 
amended  when  the  error  appears,  on  a  motion,  or  on  the  trial  ;^* 
and  if  the  error  is  excused  and  the  defendant  has  not  been  preju- 
diced, amendment  may  be  made  without  imposing  terms,^''  and 
ought  to  be  without  imposing  terms  if  the  error  resulted  from 
defendant's  misleading  use  of  such  designation. 

A  misnomer  is  waived  unless  pleaded.^^ 

13.  — representative  names.]  —  T\Tiere  the  right  person  has 
been  named,  error  in  naming  him  in  a  representative  capacity 
and  asking  judgment  accordingly,  instead  of  individually,  is 
amendable  by  striking  out  the  words  relating  to  the  representative 
capacity  and  estate.^^ 

50  Bassett  v.  Fish,  75  N.  Y.  303. 

51  Supervisors  of  New  York  v.  Miller,  4  Hun,  71  (holding  the  substitution  of 
the  Mayor,  etc.,  of  the  city  as  sole  plaintiffs,  in  place  of  the  Board  of  buper- 
visors  of  the  county,  unauthorized ) . 

52Evoy  V.  Expressmen's  Aid  Society,  21  N.  Y.  Supp.  641,  51  St.  Rep.  38. 

63  Bank  of  Havana  v.  Magee,  20  N.  Y.  355;  s.  c,  7  Abb.  Pr.  134;  Skoog  i'- 
New  York  Novelty  Co.,  4  Civ.  Pro.  Rep.  (Browne)  144;  Butler  Hard  Rubber 
Co.  r.  Solomon  Toube  Co.,  N.  Y.  Daily  Reg.,  Jan.  7,  1884. 

B4Munzinger  v.  Courier  Co.,  82  Hun,  575,  31  N.  Y.  Supp.  737  (amendment 
allowed  from  allegation  and  naming  of  defendant  as  a  corporation  to  a  volun- 
tary association). 

55  Bank  of  Havana  v,  Magee    {ahove) . 

56  N.  Y.  Code  Civ.  Pro.,  §  1777.  And  a  misnomer  may  be  cured  by  formal 
amendment.     Reilly  v.  World  Pub.  Co.,  14  N.  Y.  St.  Rep.  390. 

BTTighe  V.  Pope,  16  Hun,  180,  changing  action  against  administratrix  into 
an  action  against  her  personally.  Boyd  v.  U.  S.  Mortgage  &  T.  Co.,  84  App. 
Div.  466,  82  N.  Y.  Supp.  1001  (striking  out  designation  of  defendant  com- 
pany as  trustee,  notwithstanding  the  defense  of  the  statute  of  limitations 
would  be  cut  off;  on  a  later  appeal,  94  App.  Div.  413,  88  N.  Y.  Supp.  289,  it 
was  held  that  the  effect  of  the  amendment  was  to  prevent  the  application  ol 
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Conversely,  error  in  naming  him  individually  is  amendable  by 
naming  him  as  representative.''* 

14.  Originally  omitted  partij.]  —  Where  plaintiff  seeks  to  bring 
in  a  third  person  as  an  additional  defendant,  entirely  on  tho 
ground  that  he  ought  to  have  been  a  defendant  originally,  on  the 
facts  existing  at  the  commencement  of  the  action,  it  is  the  proper 
practice  to  bring  him  in  by  amended  summons.^®  It  is  equally 
Avithin  the  power  of  the  court  to  allow  it  to  be  done  by  supplemen- 
tal summons.*" 

The  practice  in  chancery  was  to  allow  formal  parties  to  be  added 
by  amendment  without  supplemental  bill,  provided  the  amendment 
was  applied  for  before  issue.  After  issue  additional  parties 
were  brought  in  by  supplemental  bill  (unless  the  object  was  simply 
to  substitute  a  new  party  to  cure  an  abatement,  in  which  case  a 
bill  of  revivor  was  used) ;  but  if  such  nev;  parties  were  merely 
formal,  the  object  being  merely  to  give  them  notice  of  the  cause  of 

the  statute  except  as  of  the  time  the  summons  was  served,  even  though  the 
order  granting  the  amendment  directed  the  service  of  an  amendment  sum- 
mons and  complaint). 

The  contrary  vcas  held  in  Phillips  v.  Melville,  10  Hun,  211,  where,  however, 
the  amendment  was  allowed  at  the  trial,  and  the  reversal  was  put  upon  the 
ground  that  the  case  presented  a  failure  of  proof,  and  not  a  variance,  and  the 
change  was  one  that  could  not  be  made  at  the  trial. 

68 See  Haddow  v.  Lundy,  59  N.  Y.  320,  aff'g  3  Supm.  Ct.  (T.  &  C),  777, 
where  an  action  commenced  in  the  individual  right  was  changed,  on  plaintiff's 
subsequently  acquiring  a  representative  character,  to  an  action  in  that  char- 
acter, the  new  right  having  appeared  by  the  defendant's  suplemental  pleading. 
See  further  in  support  of  the  principle  stated  in  the  text,  Stilweell  v.  Car- 
penter, 2  Abb.  N.  C.  238. 

Alker  v.  Rhoads,  73  App.  Div.  158,  76  N.  Y.  Supp.  808   (amendment  allowed 

changing  designation  of  defendant  individually  to  "  as  general  manager  and 

attorney  in  fact,  representing  the  underwriters  at  the  People's  Fire  Lloyds  " ) . 

The   court   cannot   permit   such   an   amendment   after   trial   and   judgment. 

United  Press  v.  Abell,  73  App\  Div.  240,  76  N.  Y.  Supp.  692. 

59Luekey  v.  Mockridge,  112  App.  Div.  199. 

fio  The  language  of  the  New  York  statute  prescribes  a  supplemental  sum- 
mons. Code  Civ.  Pro.,  §  453.  The  difference  is  purely  formal,  and  an  objection 
against  either  form  that  the  other  ought  to  have  been  used,  ought  to  be  dis- 
regarded or  met  by  amendment  instanter.  The  object  of  prescribing  supple- 
mental summons  appears  to  have  been  to  make  it  clear  tuat  une  new  defendant 
only  need  be  served.  There  are  cases,  however,  where  an  addition  to  the  par- 
ties to  the  controversy  ought  to  be  notified  to  other  defendants,  and  this  is 
perliaps  the  reason  why  amendment  is  often  adopted  instead  of  the  simpler 
form  of  supplemental  summons ;  or,  an  amended  complaint  is  served.  See 
Schun  V.  Brooidyn  Heights  R.  Co.,  82  App.  Div.  560,  81  N.  Y.  Supp.  859. 

Where  a  summons  and  complaint  in  foreclosure  were  amended  by  striking 
out  a  defendant  and  adding  others,  but  the  allegations  of  the  complaint  were 
unchanged,  held,  that  neither  the  order  amending  nor  the  amended  complaint 
need  be  served  on  the  defendants  who  had  appeared.  Weil  v.  Martin,  24  Hun, 
645,  1  Civ.  Pro.  Rep.  133. 
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action  originally  alleged,  so  that  they  might  be  concluded  by  the 
decree,  it  was  enough  that  the  supplemental  bill  was  made  against 
them"  only  and  served  on  them  only.®^ 

Where  a  third  person  is  ordered  brought  in  by  a  supplemental 
summons  as  an  additional  defendant  to  answer  merely  the  original 
complaint,  the  supplemental  summons  need  only  be  addressed  to 
him;  but  whether  brought  in  by  amendment,  or  by  supplemental 
summons,  the  court  should  give  leave  only  upon  notice  to  the 
defendants  affected.®^ 

15.  One  becoming  proper  party  pending  the  action.]  —  The 
rules  as  to  bringing  in  those  who  would  not  originally  have  been 
proper  parties,  but  have  become  such  by  events  occurring  pending 
the  action,  are  different.  A  party  coming  in  merely  as  the  suc- 
cessor of  one  previously  a  party  may  be  brought  in  on  motion, 
and  the  forms  for  cases  of  this  class,  as  well  as  for  all  cases  where 
an  originally  proper  party  comes  in  on  his  own  application,  are 
given  in  the  chapter  on  Pakties.  A  party  coming  in  by  virtue 
of  a  new  right  or  liability  originating  since  the  action  commenced, 
is  brought  in  by  supplemental  pleading,  the  forms  for  which  are 
given  in  the  chapter  on  Pleadiitg. 

16.  Effect  of  bringing  in.] — ^A  party  defendant  brought  in  by 
amendment,  unless  he  comes^  in  merely  as  successor  in  int.^rest 
of  one  who  was  previously  a  party,  is  deemed  a  party  only  from 
the  time  of  service  upon  liim  or  appearance,  so  that  such  amend- 
ment does  not  save  the  Statute  of  Limitations  if  it  had  already 
mn  in  his  f  avor.^^ 

ISTor  has  he  usually  a  right  to  appeal  from  the  order  allowing 
the  amendment.®* 

61  Ensworth  v.  Lambert,  4  Johns.  Ch.  605,  and  eases  cited.  In  this  case  the 
objection  was  raised  after  hearing  and  report,  but  by  a  defendant  who  had 
not  answered. 

«2Luckey  v.  Moekridse,  112  App.  Div.  199. 

63  Shaw  V.  Cock,  78  N.  Y.  194;  Abbott  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  120 
id.  652.  But  if  the  amendment  merely  continued  the  defendant  in  a  diflFerent 
capacity,  the  service  of  the  original  summons  is  the  commencement  of  the 
action  against  him.  Boyd  v.  U.  S.  Mortgage  &  T.  Co.,  94  App.  Div.  413,  88 
N.  Y.  Supp.  289. 

M  Grant  v.  Ilubbell,  34  N.  Y.  Super.  Ct.  224.  The  true  ground  of  this 
rnle  is  not  that  he  cannot  appeal  from  any  order  made  before  he  was  brought 
in  (for  a  defendant  cannot  justly  be  thus  brought  in  under  an  order  and  fore- 
closed of  a  right  to  be  heard,  unless  he  comes  in  merely  as  a  representative  ot 
a  party  who  has  had  his  day  in  court),  but  because  leave  to  bring  him  in  is 
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III.     AMENDMENTS  AS  TO  SERVICE. 

17.  Defects  in  service.]  —  Defects  in  the  service  of  summons, 
if  not  cured  by  general  appearance,  must  be  cured  by  a  fresh 
service. 

This  rule  applies  to  defects  in  the  application  or  order  for  leave 
to  make  substituted  service  or  service  by  publication  or  mailing.*^ 
The  facts  required  to  be  shown  upon  such  application  and  the 
substantial  requisites  of  the  order  are  jurisdictional.  The  general 
opinion  is  that  any  substantial  defects  in  the  affidavits,  or  in  the 
order,  or  the  compliance  with  it,  are  fatal  to  the  service ;  '^'^  and 
that  a  failure  to  allege  a  necessary  fact  is  not  met  by  showing  in 
support  of  the  service  that  it  existed,  and  defendant  was  not 
prejudiced.®'' 

18. — irt;  copy  served.]  —  Where  the  original  summons  was 
correct,  and  the  error  was  in  serving  'an  inaccurate  copy,  it  is 
enough  to  ask  leave  to  serve  correct  copy.  An  omission  of  non- 
essential words  in  the  copy  served  cannot  vitiate,®*  and  upon  a 


only  in  the  nature  of  leave  to  sue  him.  There  have  been  several  comparatively 
recent  appeals  from  sueh  orders,  in  which  the  party  brought  in  has  assailed 
the  power  of  the  court  to  grant  the  order.  See  Heffern  v.  Hunt,  8  App.  Div. 
585,  40  N.  Y.  Supp.  914;  Schun  v.  Brooklyn  Heights  R.  Co.,  82  App.  Div. 
560,  81  N.  Y.  Supp.  859;  Ten  Eyck  v.  Keller,  99  App.  Div.  106,  91  N.  Y. 
Supp.  169. 

<iB  Plaintifi''s  attorney  may  properly  obtain  a  second  order,  if  he  fears  the 
first  order  is  defective.  Littlejohn  v.  Leffingv/ell,  34  App.  Div.  185,  54 
N.  Y.  Supp.  536. 

06 Kendall  v.  Washburn,  14  How.  Pr.  380  (holding  failure  to  comply  with 
order  that  complaint  be  filed,  not  curable ) .  See  Seevicb  by  Publication, 
Article  IV  of  this  chapter,  supra. 

67  There  is  much  to  be  said,  however,  in  favor  of  the  more  liberal  rule  that 
in  a  court  of  general  jurisdiction,  if  the  proper  order  was  made  in  a,  case 
where  plaintiff  was  entitled  to  it,  a  defect  in  papers  not  served  nor  required 
to  be  served,  and  which  therefore  could  not  have  misled  defendant,  may  be 
cured  by  amendment.  The  contrary  rule  enables  an  absentee  served  by 
publication  in  a  proper  case,  to  defeat  a  just  judgment  on  the  mere  ground 
that  though  he  had  all  the  notice  he  was  entitled  to,  his  absence,  though 
admitted,  was  not  then  adequately  proven. 

Amendments  have  been  sometimes  allowed.  See  Pierce  v.  Butters,  21 
Kans.  124   ( failure  to  show  non-residence,  etc. ) . 

Mojarrieta  v.  Saenz,  80  N.  Y.  553,  allowed  amendment  of  the  order,  by 
striking  out  surplusage  of  title,  which,  if  allowed  to  stand,  would  render  it 
void. 

Von  Rhade  v.  Von  Rhade,  2  Supm.  Ct.  (T.  &  C.)  491,  disregarded  the  fact 
that  the  address  used  in  mailing  was  more  specific  than  that  used  in  tlu- 
order. 

For  some  other  cases,  see  notes  m  previous  parts  of  this  chapter. 

68  Van  Wyck  v.  Hardy,  4  Abb.  "Ct.  App.  Dec.  496  ( case  of  omission  from 
copy  served  by  publication ) . 
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motion  to  vacate  judgment  the  question  is  presented  whether  the 
defendant  was  actually  misled  by  the  error. ^^ 

19.  —  in  proof  of  service.]  —  Defects  in  proof  that  service  of 
summons  was  made,  are  amendable  by  leave  of  court  at  any  time, 
on  supplying  the  proper  proof  J" 

FORM  No.  430. 
Stipulation  consenting  to  change  of  parties. 

\_Title  of  court  and  cause.] 

It  is  hereby  stipulated  that  the  summons  and  complaint  in  this 
action  be  amended  by  substituting  W.  X.  in  place  of  Y.  Z.  as  de- 
fendant, without  prejudice  to  procedings  already  had,  and  that 
paragraph  of  the  complaint  be  amended  to  read  as  follows 

[note  any  desired  amendment] .     That  the  defendant  W.  X.  have 
to  and  including  ,19     ,  to  plead  herein  or  make  such 

motion  as  he  may  be  advised. 

That  an  order  to  this  effect  may  be  entered  by  plaintiff's  attor- 
neys without  notice. 

[Date.] 

Attorneys  for  plaintiff. 
Attorney  for  W.  X. 
Attorney  for  Y.  Z. 

[Enter  formal  order  of  amendment.] 

FORM  No.  431. 

Affidavit  to  obtain  order  amending  as  to  names,  etc.,  in  summons,  or  in  sum- 
mons and  complaint 

[Title  of  court  and  action.] 
[Venue.] 

A.  T.,- being  duly  sworn,  says: 

I.  That  he  is  [attorney  for  —  or,  managing  clerk  of  the  attor- 
ney for]  the  plaintiff  above-named. 

69  Hull  V.  Canandai.srua  El.  L.  Co.,  55  App.  Div.  419,  66  N.  Y.  Supp.  8C5 
(omission  of  attorney's  name  fi-om  summons,  but  subscribed  to  complaint 
served  with  summons;  held,  a  mere  irregularity  for  which  the  judgment 
would  not  be  vacated,  it  abundantly  appearing  that  defendant  was  not  misled). 

70  Robertson  v.  Robertson,  9  Daly,  44,  50  (divorce);  Pierce  v.  Butters,  21 
Kans.   124   (affidavit  of  proper  publication-  allowed  to  be  supplied). 
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II.  That  this  action  was  commenced  on  the  day  of  , 
19  ,  by  [here  state  the  situation  of  the  caiise^^  for  instance, 
thus:}  the  service  of  summons,  a  copy  whereof  is  hereto  annexed, 
on  defendant  Y.  Z.,  and  that  said  Y.  Z.  is  the  only  defendant  on 
whom  service  has  been  made  [and  if  he  has  appeared,  state  the 
fact,  and  by  whom.} 

III.  [TF/iere  an  unknown  defendant  was  described  or  desig- 
nated by  fictitious  or  mistaken  name']  That  deponent  was  not 
acquainted  with  the  real  name  of  the  defendant  designated  in  the 
summons  as  John  Doe,  and  could  not  with  due  diligence  ascertain 
the  same,  until  on  or  about  the  day  of  ,  19  . 
That  said  defendant's  real  name  is  James  Jones,  and  that  he  re- 
sides at  No.  ,  street,  in  ^or  otherwise,  ac- 
cording to  the  facts'^}. 

\^0r  if  desired  to  strike  out  an  unnecessary  or  improper  party ^^ 
for  instance,,  thv^}  That  the  defendant  named  herein  as  W.  X., 
died  before  the  commencement  of  this  action,  to  wit,  on  or  about 
the  day  of  ,  19     ,  in  ,  but  that  neitlier 

plaintiff,  nor  his  attorney,  nor  deponent,  became  aware  of  that 
fact  until  on  or  about  the  day  of  ,  19     ,  and  that 

neither  the  said  W.  X.  nor  his  representatives  are  necessary  par- 
ties to  this  action,  said  W.  X.  having  conveyed  all  his  interest 
in  the  mortgaged  premises  sought  to  be  foreclosed  herein  to  the 
defendant  Y.  Z.,  and  he  was  qnly  made  a  party  because  he  was 
claimed  to  be  liable  for  any  deficiency  that  might  remain  after 
foreclosure  and  sale,  and  that,  as  deponent  is  informed  and  be- 
lieves, said  W.  X.  was  a  non-resident  of  this  State  and  left  no 
assets  here,  and  no  letters  testamentary  or  of  administration  have 

■i^i  Such  amendment,  when  not  aflect-  on  a  motion,  against  plaintiffs  objec- 

ing  a  substantial  right,  is  allowable  tion. 

at  any  stage  even  after  judgment.  Bemis  v.  Bronson,  1  Code  Rep.  27 
Weil  r.  Martin,  24  Jtiun,-  645,  1  Civ.  (one  of  several  supposed  joint  debtors 
Pro.  Rep.  (Browne)  133.  And  even  struck  out  where  there  was  no  evl- 
when  affecting  a  substantial  right,  is  deuce  that  he  was  inaebted). 
allowable  after  judgment  and  before  Bartholomae  v.  Kaufman,  16  Wkly. 
new  trial.  Getty  r.  Spaulding,  3  Dig.  127.  Here  one  of  several  co- 
Sup.  Ct.  (T.  &  C. )  174;  mem.  s.  c,  defendants  who  had  been  added  at 
1  Hun,  115,  aff'd,  58  N.  Y.  636.  the  request  of  a  defendant,  was  struck 

^2  Several   real   names   may  be   in-  out   when    it   appeared   tliat   he   was 

serted  for  one  fictitious  name,  if  the  not  chargeable. 

description   is   appropriate.     Betts   v.  Woodruff    r.    Schneider,    65    How. 

Betts,  4  Abb.  N.  C.  317.  Pr.  450.     Here  one  of  two  alleged  con- 

rait  is  said  in  Rothschild  v.  Gold-  spirators,  defendants,  was  struck  out 

enberg,   58  App.   Div.   293,  68  N.  Y.  with  the  fictitious  name  by  which  he 

Supp.  1095,  that  the  question  of  the  was  represented,  and  also  the  allega- 

propriety  of  a  party's  presence  iii  the  tions  of  conspiracy,  leaving  the  action 

litigation  ought  not  to  be  determined  to  stand  for  deceit  against  the  other. 
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been  taken  out  here  on  his  estate  so  far  as  deponent  can  ascertain; 
and  the  plaintiff  hereby  waives  any  right  to  judgment  for  defici- 
ency against  said  W.  X.  or  his  representatives. 

IV.  [If  application  is  ex  varte  add'\  That  no  previous  appli- 
cation for  leave  thus  to  amend  said  summons  [and  complaint]  has 
been  made  herein  [except,  etc.^*'\. 

[Jurat.}  [Signature.] 

FORM  No.  432. 

Notice  of  motion  for  order  amending  summons,  or  summons  and  complaint. 

[Title  of  court  and  action.] 

Please  take  notice,  that  upon  the  summons  herein  [naming 
other  papers  to  be  amended,  if  any,  and  upon  the  annexed  affi- 
davit of  M.  ISr.,  verified  on  the  day  of  ,19  ],  the 
undersigned  will  move  this  court,  at  a  special  term  thereof,  to  be 
held  at  the  City  Hall  [or.  County  Court  House],  iii  the  [town] 
of  ,  on  the  day  of  ,  19  ,  at  the  opening 
of  the  court  [or,  at  o'clock  in  the  noon],  or  as  soon 
thereafter  as  counsel  can  be  heard  for  an  order  [state  object  con- 
cisely; see  next  Form  {below')],  and  for  such  other  or  further 
relief  as  may  be  just.'^^ 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  [moving  party]. 

[Address]  To  , 

Attorney  for  [adverse  party] . 

FORM  No.  433. 
y  Order  amending  summons,  or  summons  and  complaint,  as  to  names,  etc. 

\  ^  \  At  a  Special  Term™  [etc.,  as  in  Form 

'^  No.  94,  p.  255], 

^/^    [Title  of  action.] 

On  reading  and  filing  the  affidavit  of  M.  IST.,  verified  the 
day  of  ,  19     ,  and  on  the  summons  [and  mention  other 

T4  See  p.  116  of  this  volume,  para-  TSA  referee  may  make  tne  order  in 

graph  84,  and  also  p.  171.  a   case   pending  before  him.     Peyser 

75  Under    the    general    prayer    for  i\  Wendt,  87  N.  Y.  322.     In  the  first 
other  relief  in  a  notice  of  such  a  mo-  district  a  judge's  order  is  valid, 
lion  to  bring  in  parties,  the  necessary  In  either  case  the  special  term  cap- 
amendment  of  the  summons  may  be  tion  will  be  omitted, 
allowed.     Walkenshaw    r.    Perzel,   32 
How.  Pr.  310,  7  Robt.  606. 
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papers,  if  any,  to  be  amended'],  and  \_if  there  luas  no  appear- 
ance on  the  motion,  after  notice]  on  reading  and  filing  proof  of 
due  service  of  notice  of  this  motion  upon  the  defendant  Y.  Z./^ 
and,  on  motion  of  A.  T.,  attorney  for  plaintiff,  and  no  one  appear- 
ing l^or,  after  hearing  Z.  T.,  attorney]  for  defendant,  in  oppo- 
sition, 

Oedeeed,  that  the  summons  [and  complaint,  and  any  other 
papers  of  xvhich  amendment  is  desired]  herein  he  and  the  same 
hereby  are  amended  by  striking  therefrom  the  name  of  W.  X. 
as  a  defendant  herein  wherever  the  same  appears,  without  preju- 
dice to  the  proceedings  already  had,  and  that  said  name  be  here- 
after omitted  in  the  title  of  this  action. 

[Or  if  the  object  be  to  correct  the  name  or  description  of  cu 
party,  thus]  by  striking  from  the  summons  [and  other  papers 
if  necessary]  the  name  Enuna  J.  Stockton  where  the  same  appears, 
and  inserting  in  lieu  thereof  the  correct  name  of  said  party, 
to  wit,  Mary  J.  Stockton  as  one  of  the  defendants  in  this  action, 
without  prejudice  to  the  proceedings  already  had,  and  that  all 
subsequent  proceedings  be  taken  under  said  correct  name.'^* 

[Or  luhere  leave  to  serve  an  amended-  summons  is  desired] 
That  plaintiff  have  leave  to  file  and  serve  an  amended  summons 
[and  complaint] ,  omitting  the  above-named  W.  X.  as  a  defendant 
herein,  and  substituting  therefor  U.  V.,  and  adding  also  S.  T. 
as  a  party  defendant  herein  [or  as  above]. 

[Or  where  unknown  parties  are  to  be  brought  in]  that  said 
summons  [and  complaint]  be  amended  by  inserting  therein  in 
the  title  [and  in  paragraph  of  the  complaint]  the  following 

clause:  And  each  and  every  other  person,  widow,  devisee  and 
heir  at  law  of  G.  0.  or  S.  D.,  deceased,  or  who  may  be  otherwise 
interested  in  the  premises  covered  by  the  mortgage,  to  foreclose 
which  this  action  is  brought,  such  other  persons  being  now 
unknown  to  the  plaintiff  [without  prejudice  to  the  proceedings 
already  had]. 

[Where  pleadings  are  to  stand,  may  say:]  And  that  the  com- 
plaint already  served  stand  as  the  complaint  in  the  action  ,as  so 
amended;  and  the  answer  of  Y.  Z.,  already  served,  stand  as  his 
answer  in  the  action  as  so  amended,  in  the  same  manner  as  though 
said  U.  V.  had  been  served  with  lie  amended  summons  and  had 
duly  verified  the  said  answer;   and  that  the  action  proceed  as 

77  The  motion  cannot  be  made   ex  re  From    Stuyvesant    v.    Weil,    167 

parte.  Luckey  v.  Mockridge,  112  App.      N.  Y.  413. 
Div.  199. 
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though  said  U.  V.  had  been  originally  named  as  a  defendant  in 

the  summons^® 

[//  amendment  of  complaint  is  desired  That  said  complaint 
be  also  amended  by  striking  out  the  words  Iquoting  them]  in 
paragraph  ^or  otherwise  indicating  them,  hut  not  by  folio 

numbers'],  and  that  a  copy  of  the  complaint  as  so  amended  be 
served  upon  defendant's  attorney.*" 

I      [1/  a  substantial  amendment  of  a  filed  paper,  it  is  well  to  add 
directions  to  cleric,  as  in  Form  No.  33,  p.  23  of  this  volume.] 

\_Add  terms,  if  any  imposed,  for  instance]  without  costs  [^or, 
upon  payment  to  Y.  Z.  of  costs  of  the  action  up  to  this  time  — 
or,  upon  payment  to  Y.  Z.  of  costs  up  to  date  of  issue,  and  ten 
dollars  costs  of  motion^'] 

Enter.      [Signature  of  judge  by  initials  of  na.me  and  title.] 

FORM  No.  434. 

Affidavit  to  obtain  order  amending  summons  and  complaint  by  inserting  name 

of  defendant  who  should  have  been  originally  made  a  party.82 

[Title  of  court  and  action.] 
[Yenue.] 
A.  T.,  being  duly  sworn,  says: 

I.  [As  in  Form  No.  431.] 

II.  That  this  is  an  action  for  partition,  and  that  E.  L.  B. 
and  his  wife  were  made  defendants  in  the  belief  that  said  B. 
owned  an  interest  in  the  fee  [and  state  condition  of  cause]. 

TS  An  order  allowing  new  parties  lo  Shaw  v.  Grant,  20  N.  Y.  Supp.  785, 

be  brought  in  can  be  made  only  on  49  St.  Rep.  404. 

notice  to  the  defendants  who  have  81 A  merely  formal  amendment 
appeared.  Luekey  v.  Mockridge,  112  should  usually  be  allowed  without 
App.  Div.  199.  ]\±ay  provide  for  costs  (Bank  of  Havana  v.  Magee,  20 
the  amendment  of  summons  and  com-  N.  Y.  355 ) ,  unless  it  be  costs  of  mo- 
plaint,  service  of  summons  upon  the  tion. 

new  parties,  and  service  of  amended  Compelling  plaintiff  to  pay  costs 
complaint  upon  parties  already  in,  up  to  the  time  of  the  order,  as  a  con- 
specifying  in  detail  the  proper  pro-  dition  of  allowing  him  to  bring  in  a 
ceedings  to  pursue;  or  the  order  may  new  defendant,  held  erroneous  as  to 
simply  allow  them  to  be  brought  in,  those  defendants  that  had  not  de- 
and  the  necessary  amendments  to  be  murred,  on  the  ground  of  the  omission 
made  to  the  summons  and  complaint,  of  such  party,  in  a  case  wuere  the  de- 
leaving plaintiff  to  thereafter  conduct  murrer  of  the  only  defendant  who  did 
his  proceeding  regularly,  at  his  own  demur  on  that  ground  was  overruled, 
peril.  Walkenshaw  v.  Perzel,  32  How.  and  where  it  also  appeared  that  the 
Pr.  310,  7  Robt.  606.  issues  in  the  action  were  not  changed 

80  Provision  requiring  service  of  the  by   the   addition   of   the   new   party, 

amended  complaint  held  necessary  in  Hand  v.  Burrows,  15  Hun,  481. 

82  See  p.  719,  supra,  paragraph  14. 


JUEISDICTION. VI.       AMENDING    SUMMONS.  727 

IIT.  That,  after  serving  said  B.,  deponent  ascertained  that  B. 
had  conveyed  his  interest  to  E.  G.  W.  in  ,19        in 

trust  for  himself  and  others,  and  deponent  has  since  learned  that 
one  C.  E.  E.  pretends  to  have  a  grant  of  the  fee,  and  deponent 
[is  advised  and*^]   believes  that  it  is  necessary  to  make 
and  his  wife  defendants  herejn. 

IV.  [If  application  is  ex  parte,  add']  That  no  defendant  has 
appeared  herein,^  and  that  previous  application  has  been  made 
herein  [except,  etc.^'\. 

[Jurat.']  [Signature.] 

[Order  may  fee  adapted  from  Form  No.  433.J 

FORM  No.  435. 

Order  giving  leave  to  issue  supplemental  summons,  with  leave  also  to  amend 
summons  and  complaint.86 

[Caption  and  recitals.     See  Form  No.  433  (above.).] 

Obdeeed,  that  J.  L.  be  brought  in  as  a  party  defendant  to  this 
action,  and  that  a  supplemental  summons  issue  direct  to  said  J.  L., 
and  that  this  action  be  discontinued  as  to  the  defendant  L.  P.  A., 
without  costs  to  said  defendant  or  to  plaintiff,  and  that  the  name 
of  said  L.  P.  A.  be  omitted  from  the  title  of  said  action  in  the 
amended  summons  and  complaint  and  notice  of  pendency  of 
action,  and  that  the  complaint  and  notice  of  pendency  of  action 
herein  be  amended  by  including  as  defendant  in  the  title  of  said 
action  the  name  of  the  said  J.  L.,  and  that  said  complaint  be  also 
amended  by  striking  out  the  words  [quoting  or  indicating  any 
clause  to  he  struck  out.^'']. 

Enter.     [Signature  by  initials  of  name  and  title  of  presiding 
judge.] 

83  Appropriate  if  the  afBdavit  is  by  85  gee  p.  116  of  this  volume,  para- 

the  client.  graph  84  and  p.  171. 

84Luekey  v.   Mockridge,   112   App.  86  For  other  Forms,  see  Chapter  on 

Div,  199.  PLEAniNG. 

87  See  paragraph  80  on  p.  115. 
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FORM  No.  436. 
Supplemental  Summons.ss 


I  Name  of  the  court;  and,  if  in  the  Supreme  Court,  the  name  of 
the  county.] 


\_Names  of  all  the]  plaintiffs, 

against 

[Names  of  all  the']  defendants  [tn- 

cluding  those  to  he  brought  in]. 


To  \_here  name  new  defendant  only,  unless  otherwise  required, 
,  pp.  719,  720]  above-named.  [_0r.  To  the  defendants  above- 
named,  except  Y.  Z.] 

You  are  hereby  summoned  to  answer  the  complaint*^  [or,  the 
complaint  and  the  supplemental  complaint  —  or,  the  amended 
and  supplemental  complaint]  in  this  action,  and  to  serve  a  copy 
of  your  answer  on  the  plaintiff's  attorney  \_or  if  he  appear  in 
person,  on  the  plaintiff],  within  twenty  days  after  the  service 
of  this  summons,  exclusive  of  the  day  of  service;  and,  in  case 
of  your  failure  to  appear  or  answer,  judgment  will  be  taken 
against  you  by  default,  for  the  relief  demanded  in  the  complaint. 

[Date.]  [Signature  and  address  of], 

Attorney    for    plaintiff    [or. 
Plaintiff  in  person]. 


ssFor  notes  on  the  requisites  of  sup- 
plemental summons,  in  common  with 
the  primary  summons,  see  Form  365 
of  this  volume.  The  mode  of  service 
is  the  same  as  in  case  of  the  primary 
summons. 


89  Upon  a  supplementary  hill  in 
chancery,  a  subpoena  is  not  required 
unless  new  parties  are  made.  Shaw 
V.  Bill,  95  U.  S.  10 
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ARTICLE  VII. 

Removal  of  Cause  by  Plaintiff. 
1.  Power  of  the  court.  2.  Practice. 

1.  Poiuer  of  the  court.] —  The  removal  of  a  cause  before  trial 
from  one  court  to  another,  authorized  by  several  statutes  (as  dis- 
tinguished from  a  mere  change  of  venue),  is  not  always  confined 
to  removal  at  the  instance  of  a  defendant.  The  plaintiff  may 
often  remove  his  own  cause;  and  the  fact  that  by  bringing  his 
action  he  selected  the  tribunal  from  which  he  seeks  to  remove  it, 
does  not  bar  him  from  removal  if  the  statute  be  broad  enough  to 
apply,  and  a  proper  case  is  made. 

2.  Practice.]  —  The  practice  will  be  most  conveniently  seen 
by  reference  to  the  forms  in  the  next  chapter,  and  in  Vol.  II, 
Chap.  XIV,  Art.  I,  adapted  to  the  more  common  case  of  removal 
at  the  instance  of  a  defendant. 
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ARTICLE  VIII. 

DISCOMi'INUANCE    BEFORE    DEFENDANT'S    APPEARANCE. 

1.  Before  any  defendant  has  appeared.^  —  The  plaintiff  may 
enter  an  ex  parte  order  in  an  action  at  law,  discontinuing  the 
action  without  costs,  notwithstanding  a  provisional  remedy  has 
been  granted  and  executed.®" 

2.  After  appearance  hy  some  defendants.]  —  Plaintiff  may  dis- 
continue as  to  the  defendants  who  have  not  appeared,**^  and  he 
has  a,  right  to  discontinue  without  costs  as  to  them,  unless  some 
rights  of  the  defendants  who  have  appeared  will  be  affected;  in 
such  case  the  court  may  protect  the  rights  of  tiose  parties  hy  re- 
fusing a  discontinuance  except  upon  proper  conditions.®^ 

Where  plaintiff  has  joined  various  persons  as  defendants,  some 
of  whom  have  not  been  served  and  have  not  appeared,  the  cause  is 
not  in  a  condition  to  he  tried  so  long  as  they  remain  parties;  in 
order  to  try  and  dispose  of  the  case  as  against  the  defendants  who 
have  answered,  it  is  necessary  to  bring  in  the  other  defendants 
named,  or  to  discontinue  as  against  them.®' 

90  Such  discontinuanee  operates  to  vacate  the  attachment,  and  defendant  is 
entitled  to  a  formal  order  vacating  it.  Am.  Audit  Co.  v.  Indus.  Fed.,  87 
App.  Div.  275,  84  N.  Y.  Supp.  369.  The  defendant  will  be  entitled  to  enforce 
the  undertaking  given  on  procuring  the  attachment.  Straus  v.  Guilhou,  SO 
App.  Div.  50,  80  N.  Y.  Supp.  180. 

It  is  improper  for  the  court,  on  defendant's  application,  to  amend  the 
order  of  discontinuance  so  as  to  permit  the  defendant  to  enter  judgment 
dism.issing  the  complaint.     Straus  v.  Guilhou,  supra. 

The  clerk  can  enter  the  order  of  discontinuance  without  any  direction  from 
the  court  or  a  judsre  thereof.  Hotaling  v.  Schermerhorn,  28  Misc.  311,  59 
N.  Y.  Supp.  48',  afiF'd  48  App.  Div.  638. 

91  Valentine  v.  J.vj.yers,  36  Hun,  201  (without  notice  to  the  defendant  who 
has  not  appeared,  and  notwithstanding  a  pending  motion  by  such  defendant). 

92  Chapman  v.  Wolf,  89  App.  Div.  563,  85  N.  Y.  Supp.  638. 

93  See  Chapman  v.  Wolf,  supra. 
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CHAPTER  V. 
-^Defendant's  proceedings  loucHiNa  jukisdiction. 

AxTicxE     I.  Appeabance. 

II.  Setting  aside  summons,  etc. 

III.  Removal  to  U.  S.  Ciecuit  Couet. 

IV.  Enjoining  peosecution. 
v.  Peohibition. 


AETICLE  I. 

ApPE AEA  N  o : 


1.  The  right  to  appear. 

2.  — exception   in   case   of   executors 

and  administrators. 

3.  What  may  be  done  before  appear- 

ance. 

4.  Power  of  the  court  as  to  appear- 

ance. 

5.  Formal  appearance. 

6.  Voluntary    appearance    as    giving 

jurisdiction. 

7.  —  informal. 

8.  Special  appearance. 

9.  —  extension  or  stay  pending  it. 

FOEMS. 

(437)  Notice  of  appearance  by  at- 
torney. 

(438) ,  and  waiver  of  no- 
tice, etc.,  in  foreclosure. 


(439) in  person. 

(440)  Order  to  show  cause  why  time 

to  appear  and  plead  should 
not  be  extended  until  after 
determination  of  appeal  in- 
volving jurisdictional  ques- 
tion. 

(441)  Order   extending  time  to  ap- 

pear and  plead,  pending 
appeal  as  to  jurisdiction. 

(442)  Notice  of  special  appearance. 

(443)  Another  form;  appearance  for 

the  purposes  of  motion  and 
adjournment,  saving  all  ob- 
jections. 

(444)  Order  to  show  cause  why  de- 

fendant may  not  withdraw 
appearance. 


1.  The  right  to  appear. '\ — A  defendant  named  as  such  on  the 
record,  has  a  right  to  appear,  Avhether  he  has  been  served  or  not, 
provided  only  the  action  has  been  actually  commenced.** 

A  defendant  sued  in  a  court  of  record  may  appear  in  person 
or  by  attorney.®^ 


94  There  are  '  orae  early  authorities  under  the  Code  to  the  contrary,  which 
are  clearly  unsound.  It  cannot  be  that  a  plaintiff  has  a  right  to  use  the 
process  of  the  court  to  institute  an  action  and  keep  id  hanging  over  a  de- 
fendant merely  because  he  chooses  to  delay  serving  him  after  commencing 
the  action  as  against  others,  or  fastening  a  lien  on  the  property  of  the 
defendant.  The  practice  now  is  that  stated  in  the  text.  Duer  v.  Fox,  27 
Misc.  676,  59  N.  Y.  Supp.  426;  Higgins  v.  Rockwell,  2  Duer,  650;  McLough- 
Jin  V.  Bieber,  26  Misc.  143,  56  N.  Y.  Supp.  805,  29  Civ.  Pro.  17. 

95  The  attorney  who  appears  for  a  litigant  in  a  court  not  of  record  acts, 
as  an  attorney  in  fact.  Beardsley  v.  Pope,  88  Hun,  560,  34  N.  Y.  Supp.  846 , 
McLear  v.  Reynolds,  76  App.  Div.  267,  78  N.  Y.  Supp.  457;  Cutting  v.  J«ss- 
mer,  101  App.  Div.  284,  91  N.  Y.  Supp.  658. 
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2.  —  exception  in  case  of  executors  and  administrators.]  —  The 
New  York  statute^®  provides  that  the  first  of  several  executors  or 
administrators  who  is  served  with  process  or  appears,  must  answer, 
and  separate  answers  cannot  be  allowed  without  leave  of  court. 
But  a  person  who  is  sued  both  individually  and  as  an  executor, 
or  administrator,  may  appear  by  a  separate  attorney  in  each 
capacity.®^ 

3.  What  may  he  done  before  appearance.] — A  defendant  may 
through  the  medium  of  an  attorney,  obtain  extensions  of  time  to 
plead  by  stipulation,  or  may  obtain  an  ex  parte  order  therefor, 
before  service  of  a  notice  of  appearance.®*  It  is  not  necessary  to 
serve  a  notice  of  appearance  with  such  order  extending  time  in 
order  to  prevent  a  judgment  upon  default  in  appearance."* 

4.  Power  of  the  court  as  to  appearance.]  —  The  court  have  the 
same  power  in  respect  to  voluntary  appearances  that  they  have  in 
respect  to  other  steps  in  the  action  generally.  They  may  extend 
the  time  to  appear,  and  this  is  a  necessary  incident  of  an  extension 
of  the  time  to  plead.  ^  And  they  may  strike  out  an  unauthorized^ 
or  an  illusory  or  false*  appearance,  if  injury  will  result.* 

So  the  court  may  relieve  a  defendant  on  whose  behalf  appear- 
ance has  been  made  under  mistake  on  the  same  principles  on  which 
they  may  relieve  from  a  stipulation  or  admission." 

An  appearance  cannot  be  withdrawn  except  by  leave  of  court* 

9SN.  Y.  Code  Civ.  Pro.,  §  1817.  If  one  of  several  executors  enters  an 
appearance,  all  are  bound.  Montgomery  v.  Boyd,  78  App.  Div.  64,  79  N.  Y. 
Kupp.  879,  1  Anno.  Cas.  407.     See  also  Salters  v.  Pruyn,  15  Abb.  Pr.  f!24. 

9T  Roche  V.  O'Conner,  95  App.  Div.  496,  88  N.  Y.  Supp.  968. 

98  Paine  Lumber  Co.  v.  Galbraith,  38  App.  Div.  68,  55  N.  Y.  Supp.  971; 
Benedict  v.  Arnoux,  38  N.  Y.  Supp.  882. 

99Littauer  f.  Stern,  88  App.  Div.  274,  85  N.  Y.  Supp.  71;  affd,  177  N.  Y. 
233. 

1  See  Extensions  of  Time,  p.  48  of  this  volume;  Littauer  v.  Stern,  177 
N.  Y.  233. 

2  Nordlinger  v.  De  Mier,  7  N.  Y.  Supp.  463,  18  Civ.  Pro.  47.  As  to  effect 
of  unauthorized  appearance,  see  75  Am.  Dee.  146;  Washbon  v.  Cope,  144 
N.  Y.  287 ;  Vilas  v.  Plattsb.,  etc.,  R.  Co.,  123  N.  Y.  440,  19  Civ.  Pro.  333. 

3Edell  V.  Cave,  51  L.  T.  R.  (N.  S.)  621,  33  Wkly.  Rep.  208  (Chan.  Div. 
1884). 

But  striking  out  an  appearance  already  made  in  a  U.  S.  District  Court, 
was  held  to  recall  the  notice  to  the  defendant,  and  make  subsequent  proceed- 
ings against  him  inoperative  in  Windsor  v.  McVeigh,  93  U.  S.  274. 

*  Brower  v.  Kahn,  76  Hun,  68,  27  N.  Y.  Supp.  592. 

5  Hunt  V.  Brennan,  1  Hun,  213;  Dillingham  v.  Barron,  6  Misc.  600,  26 
N.  Y.  Supp.  1109. 

«Galt  V.  Provident  Savings  Bank,  18  Abb.  N.  C.  431;  see,  also,  cases  cited 
in  note  to  Form  444. 
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6.  Formal  appearance.]  —  To  secure  the  clear  right  to  notice 
of  proceedings  in^  the  cause,  the  only  safe  practice  is  to  serve  a 
formal  notice  of  appearance,  or  a  demurrer,  or  an  answer ;  in  this 
way  only  is  the  general  appearance  madeJ  A  special  appearance 
may  be  made  in  a  different  manner,  as  the  Code  section  does  not 

Service  of  a  notice,  as,  a  notice  of  motion,  although  it  does  not 
state  that  the  attorney  appears  specially,  does  not  constitute  such 
a  formal  appearance.® 

6,  Voluntary  general  appearance  as  giving  jurisdiction.] — Vol- 
untary general  appearance,  by  a  person  sui  juris/'^  is  always, 
except  in  divorce,^^  equivalent  to  personal  service  ;^^  its  effect  can- 
not be  limited  by  either  client  or  attorney.-'* 

Hence  it  may  convert  a  proceeding  in  rem  into  a  personal 
suit." 

Where  a  party  does  not  desire  so  submit  himself  to  the  jurisdic- 
tion of  the  court,  he  must  appear  specially  for  the  purpose  of  rais- 
ing the  question  of  jurisdiction  by  motion;  or,  he  may  allow 
plaintiff  to  go  on,  and  attack  the  judgment  when  entered.^* 

7.  — informal.]- — For  the  purpose  of  giving  jurisdiction, 
informal  appearance  is  just  as  effective  as  a  formal  notice.  The 
appearance  described  in  N".  Y.  Code,  §  421,  relates  to  appear- 
ance after  service  of  summons,  and  does  not  refer  to  the  voluntary 

7N.  Y.  Code  Civ.  Pro.,  §  421;  Valentine  v.  Myers'  Sanitary  Depot,  36  Hun, 
201;  Douglas  V.  Haberstro,  8  Abb.  N.  C.  230;  Wood  v.  Furtiek,  17  Misc.  561, 
40  N.  Y.  Supp.  687 ;  Stokes  v.  Schildknecht,  85  App.  Div.  602,  83  N.  Y.  Supp. 
358. 

8  Cutting  V.  Jessmer,  101  App.  Div.  283,  91  N.  Y.  Supp.  658. 

9  Valentine  v.  Myers'  Sanitary  Depot,  36  Hun,  201  (motion  to  make  com- 
plaint more  definite);  Wood  v.  Furtiek,  17  Misc.  561,  40  N.  Y.  Supp.  687 
(to  vacate  attachment)  ;  Cohen  v.  Levy,  27  Misc.  330,  58  N.  Y.  Supp.  721  (to 
cancel  Us  pendens)  ;  Noble  v.  Crandall,  49  Hun,  474,  2  N.  Y.  Supp..  265  (to 
set  aside  service  of  summons). 

10  An  infant  must  be  served,  and  cannot  voluntarily  appear. 

U  By  N.  Y.  Gen.  Eules  No.  72,  notice  of  appearance  and  retainer  in  divorce 
eases  does  not  excuse  proof  of  service  of  the  summons  and  complaint,  upon 
application  for  a  reference. 

i2Eeed  v.  Chilson,  142  N.  Y.  152;  N.  Y.  Code  Civ.  Pro.,  §  424;  3  Moak's 
Eng.,  483,  489.  Contra,  McCormack  v.  First  Nat.  Bank  of  Greensburgh,  53 
Ind.  466,  holding  that  a  viritten  appearance  and  waiver  of  process  signed 
by  defendant  out  of  court  was  not  enough,  but  that  formal  appearance  in 
court  or  by  attorney  is  necessary. 

13  Lederer  v.  Lederer,  47  Misc.  471. 

14  Creighton  v.  Kerr,  20  Wall.  8,  12. 
IB  Reed  v.  Chilson,  142  N.  Y.  152. 
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submission  to  the  jurisdiction  which  may  be  manifested  in  many 
different  forms."  In  general,  the  act  of  an  attorney  for  defend- 
ant, in  taking  any  step  in  the  cause,  either  in  writing  or  orally 
in  open  court,  is  an  appearance  for  the  purpose  of  giving  the  court 
jurisdiction  of  the  person;"  but  mere  presence  in  the  court-room 
to  watch  the  proceedings  is  not  ;^^  nor  is  taking  a  step  in  the  cause 
founded  on  and  expressly  restricted  to  an  objection  to  jurisdiction^, 
such  as  moving  to  set  aside  the  proceedings.  But  where  defendant 
institutes  a  proceeding  which  has  for  its  basis  the  existence  of  an 
action  to  which  he  must  be  a  party,  he  thereby  siibmits  himself  to 
the  jurisdiction  of  the  court,  in  spite  of  any  disclaimer  he  may 
make  upon  the  record.-^^ 

So,  signing  without  qualification  upon  a  paper  served,  "  attorney 
for  defendant,"  admits  the  jurisdiction  of  the  court.^** 

16  People  V.  Cowan,  146  N.  Y.  348.  See,  also,  Paine  Lumber  Co.  v.  Galbraith, 
38  App.  Div.  68,  55  N.  Y.  Supp.  971,  29  Civ.  Pro.  99. 

17  Goldstein  v.  Goldsmith,  28  Mise.  569,  59  N.  Y.  Supp.  677  (application  to 
defer  entry  of  judgment  and  for  leave  to  answer;  held,  a  submission  to  juris- 
diction which  waived  service  of  summons ) . 

Hills  V.  Ross,  3  Dal.  331.  (A  plea  in  admiralty  by  a  partner  "in  behalf 
of  himself  and  his  copartners,"  and  a  rejoinder  signed  by  a  proctor  "  for  the 
defendants,"  held  a  legal  appearance  of  all  the  defendants.) 

First  Nat.  Ek.  of  Maueh  Chunk  r.  U.  S.  Encaustic  Tile  Co.,  105  Ind.  227, 
4  N.  E.  Rep.  846.  (Filing  answer  admitting  allegations  of  complaint,  and 
appearance  before  judge  sitting  in  chambers  in  vacation  in  action  for  ap- 
pointment of  receiver  of  corporation,  held  equivalent  to  service.) 

So  too,  by  the  bringing  of  his  action,  plaintiff  "  appears "  in  the  action, 
and  hence  may  be  subjected  to  supplementary  proceedings  on  a  judgment 
against  him  for  costs.     Davis  v.  Jones,  8  N.  Y.  Civ.  Pro.  Kep.  43. 

But  employing  an  attorney  and  paying  him  to  attend  to  the  taking  of 
depositions  pursuant  to  notice  served  on  party  employing  him  (in  a  case 
where  they  were  not  taken,  however,  before  the  judge  or  clerk  of  the  court 
in  which  the  cause  was  depending)  was  held  not  equivalent  to  a  voluntary 
appearance  in  Bentz  v.  Eubanks,  32  Kans.  321,  4  Pae.  Rep.  269. 

So  a  motion  after  judgment  to  set  aside  the  judgment  and  grant  a  new 
trial,  such  motion  being  made  after  the  court  had  adjourned  for  the  term,  and 
never  being  acted  on  by  the  court,  held  not  to  operate  as  a  submission  to  the 
jurisdiction  of  the  appellate  court.  Todd  v.  De  La  Mott  (Colo.  1886),  11 
Pac.  Rep.  90.  And  a  written  admission  of  service  by  the  defendant  himself 
without  attorney  is  not  equivalent  to  a  voluntary  appearance.  Hatter  of 
Kimball,  155  N.  Y.  62;  Butterworth  v.  Hill,  114  U.  S.  128,  where  it  was  so 
held  when  given  without  the  jurisdiction. 

iSLuhrs  17.  Commors,  13  Abb.  N.  C.  88,  30  Hun,  468;  Tiffany  v.  Gilbert, 
4  Barb.  320. 

10  Farmer  v.  Nat.  Life  Assoc,  138  N.  Y.  265  (removal  by  defendant  to 
Federal  Court,  but  remanded;  defendant  then  moved  to  set  aside  service  of 
summons)  ;  contra,  Golden  v.  Morning  News,  156  U.  S.  518. 

People  V.  Cowan,  146  N.  Y.  348  (submission  to  jurisdiction  held  to  be  in- 
volved in  execution  of  a  recognizance;  ^  judgment  upon  which  could  be  entered 
after  an  order  of  forfeiture).     Jones  v.  Jones,  108  N,  Y.  415. 

20  Phelps  V.  Phelps,  6  Civ.  Pro.  Rep.  (Browne)  117  (so  holding  of  an  in- 
dorsement on  motion  papers  attacking  the  jurisdiction  itself). 
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An  attorney  cannot,  as  such,  safely  correspond  with  his  adver- 
sary about  the  cause  without  distinctly  disavowing  intention  to 
appear,  for  he  may  slip  into  an  inadvertent  notice  of  appearance 
which  may  give  the  court  jurisdiction  of  his  client's  person.^^ 

Hence  an  unqualified  appearance  by  attorney,  though  informal, 
waives  the  objection  that  the  court  has  not  acquired  jurisdiction 
of  the  appearing  defendant. ^^  And  an  appearance  is  a  sufficient 
answer  to  an  objection  on  his  part  to  any  irregularity  in  the 
summons,  whether  it  be  misnomer,^'  or  in  not  directing  the  ■writ 
to  a  proper  officer  for  service,^*  or  in  the  statement  contained  in  it 
as  to  the  nature  of  the  cause  of  action  or  relief,^^  or  as  to  the  time 
for  answering,'®  or  in  the  manner  of  service,^''  or  the  omission  to 
make  service.^* 

Of  course  the  rules  here  stated  have  no  application  to  a  situation 
where  neither  a  proper  service  of  the  summons  nor  an  appearance 
would  confer  jurisdiction  of  the  subject-matter  upon  the  court.^^ 

8.  Special  appearance.]  — As  already  stated,^"  a  special  appear- 
ance may  be  made  for  the  purpose  of  objecting  to  the  jurisdic- 
tion ;  ^^  but  if  the  appearance  is  for  any  other  purpose  also,  it 
waives  the  objection  to  jurisdiction  of  the  person,  although  that 
objection  be  expressly  made  at  the  same  time.^^    So,  if  the  special 

21  Pignolet  V.  Daveau,  2  Hilt.  584;  Livingston  v.  Woolsey,  4  Johns.  Ch. 
365.     Compare  Matter  of  Kimball,  155  N.  Y.  62. 

22  Taylor  v.  Longworth,  14  Pet.  172;  Shields  v.  Thomas,  18  How.  IT.  S. 
253;  Kerr  V.  Walter,  104  App.  Div.  45,  93  N.  Y.  Supp.  311. 

23  Brooks  V.  Farmers'  Creamery  Assoc.,  21  Wkly.  Dig.  58  (case  of  suit  by 
joint-stock  association  wrongly  brought  by  omitting  to  name  president  or 
treasurer  as  plaintiff)  ;  Dole  v.  Manley,  11  How.  Pr.  138. 

24  Knox  V.  Summers,  3  Cranch.  496. 

25  Freeman  v.  Paul,  105  Ind.  451,  5  Northeast.  Rep.  754. 

26Quinn  V.  Middlesex  Electric  Light  Co.,  140  Mass.  109,  3  N.  E.  Rep.  204, 
and  cases  cited  (length  of  notice  of  appearance  for  license)  ;  Mewetty  p.  Nay- 
lor,  100  N.  Y.  562. 

27  Bank  of  Valley  v.  Bank  of  Berkeley,  3  W.  Va.  386;  Williams  v.  Bruce, 
3  Wis.  773   (service  by  publication). 

28Pomeroy  v.  Ricketts,  27  Hun,  242;  Catlin  v.  Ricketts,  91  N.  Y.  668. 

29  See  Goldstein  v.  Goldsmith,  28  Misc.  569,  59  N.  Y.  Supp.  677. 

30  Pages  85,  125,  of  this  volume. 

31  And  if  made  for  that  single  purpose,  as  disclosed  by  the  moving  papers, 
it  is  not  to  be  held  a  general  appearance  because  the  attorney  does  not  qualify 
his  appearance  as  special.  Noble  v.  Crandall,  49  Hun,  475,  2  N.  Y.  Supp. 
265,  15  Civ.  Pro.  265.     Compare  Phelps  v.  Phelps,  6  Civ.  Pro.  117. 

32  Jones  V.  Andrews,  10  Wall.  327,  332,  holding  that  appearing  for  the  pur- 
pose of  moving  for  a  dismissal,  both  for  want  of  jurisdiction  and  for  want  of 
equity,  is  a  waiver  of  an  objection  for  want  of  jurisdiction  of  the  person. 

Elliott  V.  Lawhead  (Ohio),  1  Northeast.  Rep.  577.  (Motion  to  object  that 
the  court  had  no  jurisdiction  over  the  defendant  as  a  married  woman  to  grant 
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appearance  for  the  purpose  of  attacking  the  service  of  the  sum- 
mons, is  followed  by  a  general  appearance  after  a  denial  of  the 
motion  to  set  side  service,  and  an  appeal  from  the  order  will  be 
dismissed ;  ^  or  if  followed  by  such  act  as  under  the  statute  law  of 
the  state  is  an  appearance  and  submission  to  jurisdiction.^* 

9.  —  extension  or  stay  pending  special  appearance.]  —  Obtain- 
ing an  order  or  stipulation  extending  time*^  or  stay  of  proceed- 
ings,^'' where  the  object  is  expressed  to  be  incidental  to  a  motion 
upon  special  appearance  to  set  aside  the  summons  or  its  service,  is 
not  a  waiver  of  the  jurisdictional  objection  on  which  the  motion 
is  founded;  the  court  should,  on  application,  extend  the  defend- 
ant's time  to  appear  generally  and  plead,  pending  an  appeal  from 
a  denial  of  his  motion  to  vacate  service.^^ 

FORM  No.  437. 
Notice  of  appearance  by  attomey.ss 

[Title  of  court^^  and  cause}''] 

Please  take  notice  that  the  defendant  [or,  defendants — if  one  or 
more,  hut  not  all  of  several  defendants,*^  name  them;  if  a  defend- 

the  relief  prayed  for,  held,  an  appearance  equivalent  to  service,  as  the  objec- 
tion was  not  confined  to  want  of  proper  service.) 

Lynde  v.  Lynde,  162  N.  Y.  405,  aflf'g  41  App.  Div.  280,  58  N.  Y.  Supp.  567 
(appearance,  in  opposition  to  motion  to  amend  a  decree  obtained  on  sub- 
stituted service,  where  both  the  question  of  jurisdiction  and  of  the  merits  is 
litigated,  operates  as  a  general  submission  to  jurisdiction). 

33  Woodruff  V.  Austin,  16  Misc.  543,  37  N.  Y.  Supp.  22. 

34  Jones  V.  Jones,  108  N.  Y.  415  (despite  an  averment  in  his  answer  of  lack 
of  jurisdiction  of  his  person). 

35  Thomas  v.  Jones,  3  Monthly  L.  Bui.  36. 

36  Brett  V.  Brown,  13  Abb.  Pr.  (N.  S.)  295.  In  Upper  Miss.  Co.  v.  Whit- 
taker,  16  Wis.  220,  it  was  held  that  the  reservation  of  the  objection'  to  juris- 
diction, made  by  a  special  or  qualified  appearance,  is  waived  by  the  objector's  • 
causing  to  be  inserted  in  the  order  against  him  a  stay  of  proceedings;  but 
the  better  view  is  that  there  is  no  waiver,  and  that  the  court  have  power  to 
stay  proceedings  until  the  question  of  jurisdiction  has  been  determine*'. 

37  Everett  v.  Everett,  22  App.  Div.  473,  47  N.  Y.  Supp.  994. 


38  Sustained  by  Dyer  v.  North,  44  be  served  with  summons.    Ingersoll  v. 

Cal.   157.     Such  an  appearance  by  a  Mangam,  84  N.  Y.  623. 

party  sui  juris  dispenses  with  neees-  39  Mistake  in  naming  court  may  be 

sity    of    service    of    process.      Even  waived.     Barnum  v.  Merchants'  Fire 

though  it  be  a  corporation.    Attorney-  Ins.  Co.,  97  N.  Y.  188. 

General   r.   Guardian  Mut.   Life   Ins.  40  Need  not  name  all  of  numerous 

Co.,  77  N.   i.  272.     And  if  it  be  one  parties,  but  only  enough  to  unmistak- 

dissolved    by    appointment    of    a    re-  ably  identify  the  cause, 

ceiver,  appearance  by  its  attorney  and  •*!  As  to  policy  of  separate  appear- 

the  attorney  of  the  receiver  are  suffi-  ances,   with  reference  to  question  of 

cient  for  this  purpose.  An  infant  must  costs,  see  Lane  v.  Van  Orden,  11  Abb. 
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ant  is  misnamed  in  the  summons,  indicate  it,  for  instance  thus: 
W,  Z.,  sued  by  the  name  of  Y.  Z.],—  \if  defendant  is  sv^d  in  a 
representative  capacity,*^  add,  as  executor  of  the  last  will  and 
testament  of  M.  N.,  deceased,  or  otherwise],  appear [s]  herein, 
and  that  I  am  [or,  we  are]  retained  as  attorney [s]  for  him  [or, 
them]  herein,  *  and  demand  that  [a  copy  of  the  complaint^* 
and]  all  [other]  papers**  in  this  action  [or,  proceeding]  be  served 
on  me  at  my  [or,  us  at  our]  office,  No         ,  street,  in 

the  city  of 

[Date.1  [Signature.] 

Attorney  for  defendant  [named]. 
Office  and  post-office  address  [specify.] 
[Address],  To  , 

Plaintiff's  attorney. 

[Under  N.  Y.  Code  Civ.  Pro.,  §  421,  serve  within  twenty 
days  after  service  of  summons  —  or,  in  New  York  City  Court, 
within  six  days,  §§  3165-6.] 

FORM  No.  438. 
Notice  of '  appearance,  and  waiver  of  notice,  etc.,  in  foreclosure.45 

[As  in  last  Form  to  the  *,  continuing,]  and  hereby  waive  service 
of  all  papers  and  of  notices  of  all  proceedings  herein,  except  notice 
of  application  for  judgment,  and  notice  of  sale.*^ 

[Date,  signature,  and  address  as  in  last  Form.] 

N.  C.  228;  Del.,  L.  &  W.  E.  R.  Co.  v.  ume.      Rice  v.  Ehele,  55  N.  Y.  518; 

Burkhard,   40    Hun,    625;    Olifiers   v.  Heinrich  v.   Englund,  34  Minn.  395; 

Belmont,  15  Mise.  120,  36  N.  Y.  Supp.  Driggs  v.  Van  Loon,  Col.  &  C.   Cas. 

813,  aff'd,  159  N.  Y.  550;  N.  Y.  Brew-  56;  N.  Y.  Code  Civ.  Pro.,  §  422. 

eries  Co.  v.  Nichols,  55  N.  Y.  St.  Rep.  45  Such   a   clause   in  the  notice  of 

179.  appearance    of    one    holding   a    para- 

42  For  separate  appearances  by  one  mount  lien,  where  it  appears  that  the 
concerned  in  two  distinct  and  adverse  premises  were  sold  subject  to  it,  does 
capacities,  see  Roche  v.  O'Connor,  95  not  transfer  the  claim  from  the  prem- 
App.  Div.  496,  88  N.  Y.  Supp.  968.  ises  to  the  purchase  money.   Emigrant 

43  Omit  if  copy  was  served  with  Ind.  Sav.  Bank  v.  Goldman,  75  N.  Y. 
summons  ,  upon    the    defendant    for  127. 

whom  the  attorney  appears.  46  in  Collins  v.  McArthur,  32  Misc. 

But     where     he     appears     subse-  538,  67  N.  Y.  Supp.  460,  8  Anno  Cas. 

quently    for    another    defendant    who  357,    it   was    held    that   a   failure   to 

has  not  been   served   with   the   com-  serve  notice  of  sale  was  immaterial, 

plaint,  he  may  demand  another  copy.  as   an   attorney  was  not  entitled   to 

People   ex   rel.    Wyckoff   v.   Boyd,   2  notice  of  the  steps  in  execution  of  the 

Edw.  516.  judgment.       See,     also,     Frazier     v. 

44  As  to  right  to  notice  of  subse-  Swimm,  79  App.  Div.  53,  79  N.  Y. 
quent  proceedings,  see  Chap.  I,  Art.  Supp.  787. 

XXI,  paragrapns   10-12  of  this  vol- 

47 
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FORM  No.  439. 
Notice  of  appearance  in  person.^ 

Please  take  notice,  that  I  appear  herein  [continue  a^  in  either 
of  last  two  Forms  from  the  *] . 

[Date  and  address  as  in  Form  No.  437.] 

[Signature'] , 

Defendant  in  person. 
[Residence  and  post-office  address.] 

FORM  No.  440. 

Order  to  show  cause  wjiy  time  to  appear  and  plead  should  not  be  extended 

until  after  determination  of  appeal  involving  jurisdictional  question.48 

[Title  of  court  and  cause.'] 

On  the  annexed   affidavit  of  Y.   Z.,  verified  the  day  of 

,  19  ,  and  upon  [designating  other  papers],  and  on 
motion  of  Z.  T.,  attorney  for  the  defendant,  for  the  purposes  of 
this  motion  only : 

Let  the  plaintiff  show  cause  at  a  Special  Term  of  this  court, 
to  be  held  at  the  court  house  in  the  city  of  ,  on  the 

day  of  ,  19     ,  at         o'clock  in  the  noon  of  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  the  time 
of  the  defendant  Y.  Z.  to  appear  generally  and  answer  or  demur 
to  the  complaint  herein  should  not  be  extended  until  twenty  days 
after  the  entry  and  service  of  an  order  on  the  decision  of  the 
Appellate  Division   of  this   court   for   the  department, 

on  the  appeal  from  the  Special  Term  order  of  this  court  entered 
herein,    on  ,    19     ,    and    why    the    proceedings    of    the 

plaintiff  should  not  be  stayed  during  the  pendency  of  the  appeal 
to  said  Appellate  Division  and  until  the  decision  of  such  appeal 
and  until  twenty  days  thereafter;  and  why  the  defendant  should 
not  have  such  other  and  further  relief  in  the  premises  as  may 
be  just. 

And  it  is  hereby  further  ordered,  that  the  time  of  the 
defendant  to  appear,  answer,  or  demur  to  the  complaint  herein 
is  hereby  extended  to  twenty  days  after  the  service  of  an  order  on 
the  decision  of  this  motion. 


47  Defendant    so    appearing    is    not  48  Such  motion  should  be  granted  if 

entitled    to    costs.      See    Kopper    v.      the  question  ot  the  jurisdiction  is  h 
Willis,  9  Daly,  460.  substantial   one.     Everett  v.  Everett, 

22  App.  Div.  473,  47  N.  Y.  Supp.  994. 
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Service  of  a  copy  of  this  order  and  the  papers  on  which  it  is 
granted,  on  or  before  the  day  of  ,  19     ,  shall  be 

sufficient. 

[Date.] 

[Signature  of  judge  and  official  title.] 
[Annex  affidavit  to  the  circumstances  and  the  condition  of  the 
cause,  and  disclosing  necessity  of  an  order  to  show  cause.Y^ 

FORM  No.  441. 
Order  extending  time  to  appear  and  plead,  pending  appeal  as  to  jurisdiction.so 

At  a  Special  Term  [etc.,  see  p.  2 5 5. J 
[Title  of  cause.] 

On  reading  and  filing  the  affidaA'it  of  Y.  Z.,  verified 
19     ,  and  on  reading   [mention  other  papers  moved  upon  and 
already  filed],   and  the  order  to  show  cause  procured  thereon, 
dated  ,19     ,   and  after  hearing  Z.   T.   of  counsel  for 

the  defendant,  and  A.   T.  of  counsel  for  the  plaintiff  j   and  on 
motion  of  Z.  T.,  defendant's  attorney,  it  is 

Ordered,  that  the  time  of  the  defendant  to  appear  generally 
and  ta  answer  or  demur  [and  to  make  such  motion  as  he  may 
be  advised]  to  the  complaint  herein,  is  hereby  extended 
until  twenty  days  after  the  entry  of  an  order  on  the  decision  of 
the  Appellate  Division  for  the  department  on  the  appeal 

by  defendant  from  the  Special  Term  order  of  ,  19     . 

[Date,  direction  to  enter,  signature,  etc.,  as  in  Form  No.  108, 
p.  265  (above).] 

FORM  No.  443. 
Notice  of  special  appearance.si 
[Title  of  court  and  cause.] 

Please  take  notice,  that  I  appear  specially  herein  on  behalf  of 
the  [here  name  moving  party]  as  his  [or,  their]  attorney,  for  the 
purpose,  and  only  for  the  purpose,  of  [stating  it],  and  that  the 
said  does  not  appear  generally  in  this  action.^^ 

[Date.]  [Signature  and  office  and  post-office  address.] 

[Address],  To. 

Plaintiff's  attorney. 

*9  See  page  129  of  this  volume.  if  the  attorney  subscribes  the  motion 

50  Sustained  by  De  Mali  v.  De  Mali,  papers      as      "  attorney      appearing 
16  WIdy.  Dig.  306.  specially  for  the  purpose  of  this  mo- 

51  See  pp.  85,  125,  of  this  volume;  tion  only." 

and  Tiffany  p.  Lord,  65  N.  Y.  .SIO.  52  This    denial    of    general    appear- 

It  is  not  essentinl  to  serve  this  sep-  ance.     though     often     inserted     from 

arate  notice  of  a  special  appearance,  abundance  of  caution,  is  unnecessary. 
It  will  suffice  for  ordinary  purposes 


^40         Abbott's  peactice  and  fokms. 

FORM  No.  443. 

Another  form:  — Appearance  to  oppose  a  motion;  and  adjournment,  saving  all 

objections. 

I  hereby  appear  for  Y.  Z.  on  the  annexed  order  to  show  cause 
for  the  sole  purpose  of  objecting  to  the  jurisdiction,  and  consent 
that  the  return  thereof  be  adjourned  to       ,  ,  19     ,  at 

,  M.,  but  without  prejudice  to  the  right  to  object  to  the 

jurisdiction  of  the  court  or  judge,  over  the  parties  before  it,  and 
without  hereby  waiving  any  objections,  preliminary  or  other- 
wise. 

[Date,  signature  and  addresses  as  in  last  Form.^ 

FORM  No.  444. 
Order  to  show  cause  why  defendant  may  not  withdraw  appearance.ss 

l^Title  of  court  and  cause.] 

On  the  annexed  affidavit  and  copy  appearance,  let  the  plaintifF 
herein  show  cause  at  a  Special  Term  of  this  court,  to  be  held  at 
the   court  house,   in  the   city   of  ,    on   the  day  of 

,19     ,  at  o'clock         .  M.,  or  as  soon  thereafter 

as  counsel  can  be  heard,  why  the  notice  of  appearance  heretofore 
served  on  him  herein  should  not  be  countermanded  and  with- 
drawn. 

[Date.] 

[Signature  and  initials  of  title  of  judge.] 

53  An   appearance   cannot  be  with-  (Penn.,  1886),  5  Atl.  Eep.  258.    But 

drawn   without    consent    or    leave   of  the  court  have  power  to  grant  leave, 

court.     Gait  v.  Provident  Sav.  Bank,  Hunt  v.  Brennan,  1  Hun,  213. 

18  Abb.  N.  C.  431;  Symmes  v.  Major,  If    the    order    is    expressed    to   be 

21  Ind.  443;  United  States  v.  Curry,  without  prejudice  to  plaintiff,  it  saves 

6  How.    (U.  S.)    106;  Tripp  v.  Santa  plaintiff's    rights   to   claim   that   the 

Tlosa  R.  R.  Co.,   144  U.   S.   128;   Rio  appearance  is  a  waiver  of  defect  in 

Grande,  etc.,  Co.  t\  Gilderaleeve,  174  process  or  its  service.     Creighton  v. 

id.    603;    s.    p.,    Wilson   v.    Hilliard  Kerr,  20  Wall.  8. 
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ARTICLE  II. 


Setting  Aside  Summons  oe  Seevice^  Etc. 

[The  form  of  objecting  to  the  jurisdiction  as  to  eodefendants  is  treated 
under  Pleading.  Dismissal  for  neglect  to  prosecute;  and  the  opening  of  a 
judgment  founded  on  defective  service;  will  be  more  conveniently  considered 
in  connection  with  later  proceedings.  We  here  state  only  proceedings  by  which 
defendants  may  directly  interpose  against  the  attempt  to  exercise  jurisdiction 
without  formally  litigating  the  question  of  jurisdiction  as  an  issue  in  the 
cause]. 


1.  Jurisdiction  of  subject-matter. 

2.  Departure. 

3.  Right  to  move. 

4.  Time  to  remove  cause  postponed. 

5.  Jurisdiction  of  person  —  defects  of 

process  or  of  service. 

6.  Service  of  wrong  person ;  misnomer. 

7.  Collateral  attack. 

FOBUS. 

(445)  Notice    of    motion   to   vacate 

order  for  service  by  publi- 
cation, for  insufficiency  of 
papers  or  defect  in  order. 

(446)  Formal    affidavit     to     obtain 

order  to  show  cause  why 
order  for  service  by  publica- 
tion. 


(447)  Order    to     show    cause     why 

order  of  publication  should 
not  be  set  aside. 

(448)  Order  vacating  order  for  serv- 

ice by  publication. 

(449)  Affidavit  to  nonpubllcatlon  of 

summons. 

(450)  Special   appearance  with   no- 

tice of  motion  to  set  aside 
proceedings. 

(451 )  Order  to  show  cause  why  sum- 

mons (or  its  service)  should 
not  be  set  aside  —  with  ex- 
tension of  time,  and  stay. 

(452)  Order  on  motion  to  set  aside 

summons  where  appearance 
was  special. 

(453)  Affidavit  to  move  for  leave  to 

defend  after  service  by 
publication. 


1.  Jurisdiction  of  subject-matter.]  —  The  court  has  power 
to  dismiss,  on  motion  or  on  its  own  volition,  an  action  of  the 
subject  of  which  it  has  no  jurisdiction,  in  practice,  first  giving 
the  plaintiff  an  opportunity  to  be  heard  on  the  question  ;^*  but  it 
is  not  matter  of  right  on  defendant's  part  to  invoke  this  power  hj 
a  motion  to  set  aside  the  summons  or  its  service.  The  court  may 
require  the  question  to  be  raised  more  formally.^^ 

MHartog  V.  Memory,  116  U.  S.  588;  Robinson  r.  Oceanic  S.  N.  Co.,  112 
N.  Y.  315,  16  Civ.  Pro.  225. 

55  Atlantic  &  Pac.  Tel.  Co.  v.  B.  &  O.  R.  R.  Co.,  87  N.  Y.  356.  The  court 
say  that  question  does  "  not  properly  arise  on  the  motion  to  set  aside  the 
service  of  the  summons.  The  legality  and  regularity  of  the  service  are  the 
only  points  to  be  considered.  Perhaps  in  a  case  free  from  doubt,  the  court 
might  dismiss  the  whole  proceeding  on  a  motion  to  set  aside  the  service  of 
the  summons,  but  the  regular  mode  of  raising  the  ques.tions  discussed  is  by 
demurrer  or  answer,  and  we  do  not  now  pass  upon  them."  See,  also,  Mabon  v. 
Ongley  Elec.  Co.,  24  App.  Div.  50,  48  N.  Y.  Supp.  973. 

The  practice  is  stated  at  pp.  80^  81,  paragiaphs  13,  16,  of  this  volume. 


742  Abbott's  peacticb  and  foems. 

2.  Departure.]  —  Under  the  equity  practice,  and  in  those  States 
where  the  commencement  of  an  action  is  modeled  thereon,  the 
tiling  of  the  bill  or  complaint  is  the  foundation  of  the  suit;°"  and 
if  the  process  anticipates  that,  or  there  is  a  discrepancy  between 
the  two,  the  legal  fault  is  in  the  process,  and  the  remedy  is  to  set 
aside  the  proeess.^^ 

Under  the  common  law  system,  and  in  those  States  where,  as 
in  New  York,  the  commencement  of  an  action  is  modeled  on  such 
system,  the  issue  and  service  of  the  process  is  the  foundation  of 
the  suit ;  and  if  there  is  a  discrepancy  between  the  process  and  the 
complaint,  the  legal  fault  is  in  the  complaint,  and  the  remedy  is 
to  set  that  aside.  But  plaintiff  may  be  allowed  on  terms  to  amend 
his  summons  so  as  to  conform  it  to  the  complaint,  and  let  the  com- 
plaint stand.''* 

3.  Right  to  move.]  — A  defendant,  even  though  he  has  not  been 
served,°^  or  who  has  been  served  with  a  substantially  defective 
summons,*"  has  a  right  to  appear  specially*^  and  move  to  dismiss 
the  suit  for  want  of  jurisdiction,  if  it  is  wrongfully  proceeded 
with  against  him,  as  if  he  had  been  subjected  to  the  jurisdiction. 

4.  Time  to  remove  cause  postponed.]  —  Pending  a  motion  to 
set  aside  the  service  of  the  summons,  the  action  is  not  deemed  to 
involve  a  Federal  question,  because  it  has  not  yet  been  so  far 
"  brought "  as  to  show  that  a  removable  controversy  is  involved.®' 

5.  Jurisdiction  of  person: — defects  of  process  or  of  service.] 
—  If  the  summons  itself  is  unauthorized,  the  motipn  will  be  to  set 
it  aside,  and  all  proceedings  founded  on  it.*^ 

no  See  2  Northeast  Eep.  866,  note. 

57  See,  for  instance,  U.  S.  v.  Eddy  (U.  S.  Cir.  Ct.,  N.  D.  Ohio,  W.  D.  1885), 
28  Fed.  Rep.   226. 

BS  Norton  v.  Gary,  14  Abb.  Pr.  364,  23  How.  Pr.  469;  Olney  v.  Goodwin, 
44  N.  Y.  Supp.  41,  78  St.  Rep.  41. 

59  Norton  v.  Gary,  14  Abb.  Pr.  364,  23  How.  Pr.  364.  See,  also.  Article  I  of 
this  Chapter,  paragraph  1,  and  Noble  v.  Crandall,  49  Hun,  474.-  A  motion  to 
vacate  an  order  of  publication  will  be  denied,  when  the  only  ground  is  that 
the  defendant  has  no  property  in  the  state  and  plaintiff  cannot  enter  judgment. 
Clark  V.  Boreel,  21  Hun,  594. 

CO  Lyman  v.  Millon,  44  Gal.  630. 

61  See,  however,  as  to  leave  in  United  States  courts,  and  a  comparison  of 
the  practice  ia  different  jurisdictions,  Roraaine  v.  Union  Ins.  Co.,  28  Fed. 
Rep.  625;  Barnes  v.  W.  U.  Tel.  Go.,  120  id.  550,  556. 

62Germania  Ins.  Co.  v.  State  of  Wisconsin,  119  U.  S.  473. 
63  For  omission  of  infant  plaintiff  to  have  guardian  ad  litem  appointed,  see 
Hill  V.  Thacter,  3  How.  Pr.  407 ;  and  Chapter  II,  Article  VIIT,  supra. 

For  want  of  leave  to  sue,  Finch  v.  Carpenter,  5  Abb.  Pr.  225;  and  page  80 
of  this  volume. 


JUEISDICTION. II.    SETTING    ASIDE    SUMMONS.  743 

.  If  the  objection  goes  only  to  the  mode  of  service,  even  though 
it  be  to  the  formality  of  the  copy  delivered,  or  to  the  jurisdiction 
of  the  judge  to  direct  service  by  publication,  etc.,  it  is  error  to  set 
aside  the  summons,  or  to  vacate  any  accompanying  provisional 
remedy  f^  the  motion  should  be  confined  to  setting  aside  the  objec- 
tionable act,  and  all  proceedings  founded  thereon.**^  This  will 
leave  the  summons  outstanding,  and  tlie  action  as  truly  in  existence 
as  at  first,  but  will  leave  the  court  without  jurisdiction  of  the 
person  served ;  and  the  plaintiff  can  attempt  service  afresh. 

64Beaeora  v.  Rogers,  79  Hun,  220,  29  N.  Y.  Supp.  507;  Higgins  v.  Dewey, 
27  Abb.  N.  C.  81,  34  St.  Rep.  692. 

65  For  an  extensive  collection  of  cases  on  this  subject  of  setting  aside  ser- 
vice of  summons,  see  Hun's  Court  Rules,  1904  ed.,  pp.  119-129. 

For  motion  on  the  ground  that  the  copy  served  was  not  a  correct  copy, 
see  People  v.  Great  Western  S.  S.  Co.,  4  Monthly  L.  Bui.  64. 

As  to  setting  aside  because  day  of  service  was  Sunday  or  election  day,  see 
Cavendish  v.  Turnpike  Co.,  2  Vt.  531;  Stapleton  v.  Reynolds,  5  Am.  L.  Rec. 
242;  Comer  v.  Jackson,  50  Ala.  384;  Gladwin  v.  Lewis,  6  Conn.  49. 

As  to  setting  aside  because  the  process  delivered  was  immediately  taken 
hack  with  a  promise  to  attend  to  it,  see  Mather  v.  Parsons,  32  Hun,  338. 

See,  for  instance,  Hyslop  v.  Hoppock,  5  Benedict,  447  (service  set  aside, 
but  not  process,  on  showing  that  the  place  where  it  was  left  Was  not  defend- 
ant's residence). 

As  to  setting  aside  service  by  publication  for  omitting  to  file  complaint,  see 
Kendall  v.  Washburn,  14  How.  Pr.  380;  Whiton  v.  Morning  Journal  Assoc, 
23  Misc.  299,  50  N.  Y.  Supp.  897. 

Clerk's  omission  to  mark  summons  filed, —  held  not  a  ground  to  set  it  aside 
in  Reed  v.  Curry,  35  111.  536. 

As  to  setting  aside  service  by  publication  for  omission  to  mail,  see  Clark 
V.  Adams,  33  Mich.  159;  Scorpion  S.  M.  Co.  r.  Marsano,  10  Nev.  370.  Or 
for  failure  to  receive  by  mail,  Bank  of  N.  Am.  v.  Norwich  Sav.  Soc.  37, Conn. 
444;  Lewis  v.  Lewis,  15  Kans.  181,  193.  Or  for  failure  to  properly  direct 
mailing.  Eleventh  Ward  Bank  v.  Powers,  43  App.  Div.  178,  59  N.  Y.  Supp. 
314;  Ver  Planck  v.  Godfrey,  31  Misc.  54,  64  N.  Y.  Supp.  545;  aflf'd,  49  App. 
Div.   648. 

As  to  service  by  ^arty,  see  Myers  v.  Overton,  2  Abb.  Pr.  344;  less  fully, 
4  E.  D.  Smith,  428;  Hunter  v.  Lester,  10  Abb.  Pr.  260,  18  How.  Pr.  347. 

As  to  service  by  wrong  officer,  Beard  v.  Smith,  9  Iowa,  50;  Sawyer  v.  Price, 
6  Ala.  285;  Gage  p.  Graflfam,  11  Mass.  181;  Minott  v.  Vineyard,  11  Iowa,  90. 

As  to  setting  aside  for  service  in  violation  of  privilege  of  witnesses,  see 
Person  v.  Grier,  66  N.  Y.  124,  23  Am.  R.  35  (non-resident;  explained  and 
followed  in  Grafton  v.  Weeks,  7  Daly,  523 )  ;  Blair  v.  Turtle,  1  McCrary,  372 ; 
Frisbie  r.  Young,  11  Hun,  474  (resident  witness)  ;  Miner  v.  Markham,  28 
Fed.  Rep.  387  (violation  of  privilege  of  member  of  Congress);  Matthews  v. 
Tufts,  87  N.  Y.  568  (parties);  Parker  v.  Marco,  136  N.  Y.  585.  See  also 
Nichols  r.  Horton,  14  Fed.  Rep.  329;  Hale  v.  Wharton, '73  Fed.  Rep.  738; 
Lamed  v.  Griffin,  21  Am.  L.  Reg.  675;  Atchison  v.  Morris,  11  Biss.  C.  Ct.  191. 
As  to  service  on  corporation  by  delivery  to  one  not  proper  oflBcer  or  agent, 
see  Eisenhoefer  r.  New  Yorker  Zeitung  Pub.  Co.,  91  App.  Div.  94,  86  N.  Y. 
Supp.  438;  Am.  Bell.  Tel.  Co.  v.  Pan  Electric  Tel.  Co.,  28  Fed.  Rep.  625;  Ro- 
maine  v.  Union  Ins.  Co.,  Id.;  Berrian  v.  Meth.  Soc,  4  Abb.  Pr.  424  (mere 
de  jure  and  not  de  facto  officer)  ;  Swift  v.  Globe  Varnisli  Co.,  N.  Y.  Daily 
Reg  May  14,  1883  (service  on  officer  who  was  himself  the  assignor  of  the 
elaim  sued  on)  ;   Hetzel  v.  Tannehill  Mining  Co.,  4  Abb.  N,  C.  40    (service 
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6.  Service  of  wrong  person;  misnomer.]  —  If  the  right  person 
is  served  as  defendant,  but  is  misnamed  in  the  summons,  his 
remedy  to  secure  being  correctly  named,  is  to  appear  in  his  true 
name  and  secure  amendment,  or  to  appear  specially  and  move  to 
set  aside  the  summons,  etc.,  for  misnomer,*®  in  which  case  the 
plaintiff  will  usually  be  allowed  to  amend. 

If  the  summons  is  served  on  the  wrong  person,  even  though  of 
the  same  or  similar  name  to  the  intended  defendant,  his  most  com- 
plete and  direct  remedy  is  to  appear  in  a  form  of  appearance  in- 
dicating that  the  summons  has  been  served  on  the  wrong  indi- 
vidual ;  and,  if  no  attention  is  paid  to  this,  to  formally  answer  the 
complaint  when  served,  notice  the  case  for  trial,  and  if  plaintiff 
refuses  to  remedy  the  mistake  by  withdrawing  the  summons  or 
consenting  that  its  service  be  set  aside,  the  action  may  be  brought 
to  trial  and  dismissed.  There  is  also  authority  for  the  practice  of 
moving  to  set  aside  the  service,  on  the  ground  that  a  mistake  has 
been  made  in  the  person  served ;  but  where  this  is  resorted  to,  the 
person  runs  the  risk  of  having  plaintiff  insist  that  the  service  was 
upon  the  right  individual,  although  the  name  was  incorrectly 
stated  in  the  summons,  in  which  event  it  is  the  duty  of  the  court 
to  deny  the  motion  to  set  aside  sei'vice.®'' 

If  the  person  served  is  in  doubt  whether  he  is  the  intended  de- 
fendant or  not,  the  question  whether  it  is  necessary  for  him  to 
appear  in  order  to  avoid  judgment  apparently  against  him,  is  a 
question  for  the  court,  and  will  usually  depend  upon  whether  the 
names  were  so  similar  that  under  the  circumstances  he  was  justi- 
fied in  applying  to  the  court.®* 

after  dissolution)  ;  Donadi  v.  N.  Y.  State  Mut.  Ins.  Co.,  2  E.  D.  Smith,  519 j 
Persons  v.  Buflfalo  City  Mills,  29  App.  Div.  45,  51  N.  Y.  Supp.  645  (duty  of 
corporation  moving  to  disclose  facts). 

As  to  service  by  decoying  into  the  jurisdiction,  see  Olean  St.  Ry.  Co.  r.  ' 
Fairmont  Const.  Co.,  55  App.  Div.  292,  8  Anno.  Cas.  404;  Beacom  v.  Eogers, 
79  Hun,  220,  29  N.  Y.  Supp.  507;  Higgins  v.  Dewey,  27  Abb.  N.  C.  81.  .34 
St.  Eep.  692;  Baker  v.  Wales,  14  Abb.  Pr.  (N.  S.)  331;  Steiger  i'.  Bonn,  4  Fed. 
Eep.  17,  5  Wkly.  Cin.  Bui.  729,  and  cases  cited;  Cavanagh  v.  Manh.  Transit 
Co.,  133  Fed.  Eep.  818;  Hevener  v.  Heist,  9  Phil.  274.  Or  bringing  on  by 
extradition.     Adrianee  v.  Lagrave,  59  N.  Y.  110;  Slade  v.  Joseph,  5  Daly,  187. 

As  to  service  by  delivering  sealed  package,  see  Bulkley  v.  Bulkley,  6  Abb. 
Pr.  307.  As  to  violence  in  entering  to  serve,  Mason  v.  Libbey,  1  Abb.  N.  C. 
354. 

66  Otherwise  of  a  corporation.      N.  Y.  Code  Civ.  Pro.,  §  1777. 

67  Lederer  Amusement  Co.  v.  Pollard,  71  App.  Div.  35,  75  N.  Y.  Supp.  619, 
10  Anno.  Cas.  481 ;  City  of  New  York  v.  Ackerman,  51  Misc.  424. 

68  That  a  defendant,  by  his  own  representations  inducing  service,  may  be 
estopped  from  objecting  that  he  was  not  the  proper  person  to  be  served,  see 
Finnegan  i-.  Carraher,  47  N.  Y.  493. 
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7.  Collateral  attach.] —  In  a  collateral  attack,  the  proceedings 
should  be  upheld  unless  absolutely  void  for  jurisdictional  defects.** 

FORM  No.  445. 

Notice  of  motion  to  vacate  order  for  service  by  publication,  for  insnfSciency  of 
papers  or  defect  in  order. 

[Title  of  court  and  cause.] 

Please  take  notice  that  upon  the  hereinafter  described  order, 
and  the  papers  upon  which  the  same  was  granted,  the  undersigned 
will  move  this  court,  at  a  Special  Term,  [Fart  I.]  thereof,  to  be 
held  at  the  County  Court  House,  in  the  [Borough  of  Manhattan, 
in  the  City  of  New  York],  on  the  day  of  ,  19     , 

at  10.30  o'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  vacating  the  order'*  herein  dated  the 
day   of  ,    19     ,   made    by   Mr.    Justice  , 

and  directing  service  of  the  summons  herein  by  publication  upon 
the  defendants  M.  A.  G.,  [individually  and  as  trustee  for 
L.  A.  G.],  and  L.  A.  G. ;  that  the  grounds"  upon  which  this  motion 
is  made  are  (1)  that  the  said  order  is  defective  in  not  specifying 
the  post-office  in  which  the  copies  of  the  summons,  complaint  and 
order  were  to  be  deposited,  and  (2)  that  the  certificate  and  affi- 
davits presented  to  the  justice  do  not  show  that  the  plaintiff  has 
been,  or  will  be  unable,  with  due  diligence,  to  make  personal 
service  of  the  summons  herein. 

[Date.]  [Signature.] 

Appearing  specially  for  the  purpose 
of  this  motion  on  behalf  of  defend- 
ants M.  A.  G.,  [individually  and  as 
trustee],  and  L.  A.  G. 

[Office  and  post-office  address.] 

As  to  errors  in  names  of  defendants,  see  Dole  r.  Manley,  11  How.  Pr.  138 
(holding  that  since  under  the  Code  misnomer  is  not  pleadable  in  abatement, 
the  remedy  is  to  move  before  appearing,  and  that  it  is  waived  by  appearing 
generally) . 

ssDenman  v.  MoGuire,  101  N.  Y.  101,  164. 


TO  Where   the   order   was   regularly  .50    N.    Y.    Supp.    899,   27    Civ.    Pro. 

obtained,  but  subsequent  statutory  re-  Rep.  224  (failure  to  file  papers  on  or 

quirements    have    been    violated,    the  before  day  of  first  publication), 
motion  should  be  to  set  aside  the  pro-  71  It  is  not  essential  to  specify  the 

ceedinga  under  the  order.     Whiton  v.  grounds.     See  note  72  to  next  Form. 
Morning  Journal  Asso.  23  Misc.  299, 
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FORM  No.  446. 

Formal  affidavit  to  obtain  order  to  show  cause  why  order  for  service  by  pub- 
lication should  not  be  set  aside. 

ITitle  of  court  and  cause.] 
[Venue.'] 

Z.  T.,  being  duly  sworn,  says:  I.  That  he  is  counsel  \_or,  the 
managing  clerk  for  W.  T.,  who  is  counsel]  for  the  defendant  Y.  Z. 
herein,  for  the  purpose  only  of  moving  to  set  aside  the  order  for 
service  of  the  summons  herein  by  publication  [or,  without  the 
State]  upon  the  said  Y.  Z.,  dated  the  day  of  >  19     > 

and  filed  on  the  day  of  ,  19     ." 

II.  [State  condition  of  cau^e;  and  add  reason  for  asking  order 
to  show  cause ^^  for  instance  thus:]  That  deponent  desires  an  order 
to  show  cause  for  this  purpose,  returnable  in  less  than  eight  days, 
in  order  that  there  may  be  time  for  hearing  and  decision  there- 
upon before  the  day  of  ,  19  ,  which  is  defendant's 
last  day  to  appear  and  plead  herein  if  the  said  order  be  sustained. 

III.  That  no  previous  application  for  an  order  to  show  cause 
why  said  proceedings  should  not  be  set  aside  has  been  made  herein 
[except,  etc?*]. 

[Jurat.]  [Signature.] 

FORM  No.  447. 
Order  to  show  cause  why  order  of  publication  should  not  be  set  aside.75 

[Name  of]   Court  [or  if  court  order],  At  a  Special  Term,  [etc. 

See  p.  255.] 
[Title  of  cau^e.] 

On  the  annexed   affidavit  of  Z.   T.,  verified  the  day  of 

,19     ,  let  the  plaintifE  or  his   attorneys  show  cause 

'i'2  It  is  doubtful  whether  any  attack  v.  Lange,  40  Misc.  676,  83  N.  Y.  Supp. 

upon  an  order  for  service  by  publica-  180;     Whiten     v.     Morning    Journal 

tion  would  be  considered  founded  upon  Asso.  23  Misc.  299,  50  N.  Y.   Supp. 

an  irregularity  within  Rule  37  of  the  899;  also,  article  on  Sebvice  by  Pdb- 

General  Rules  of  Practice,  requiring  lication,  supra. 
the  irregularity  to  be  specified  in  the  73  See  Gen.  Rule  No.  37. 

notice   of   motion   or   order   to    show  74  See    p.    116,   paragraph   84,    and 

cause.    If  the  papers  were  insuflScient  p.  171  of  this  volume, 
to  confer  jurisdiction  upon  the  court,  'i5  The  judge  who  grants  an  order 

or  the  order  is  not  in  strict  eompli-  of    publication   can    entertain   an   ex 

ance  with  the  code  requirements,  the  parte  application  to  vacate  or  moaiiy 

service    will    not    be    effective,    and  it.     McCarthy  v.  McCarthy,  13  Hun, 

a  fortiori  the  motion  to  vacate  based  579.      See  pp.  91-93,  paragraph  33,  of 

upon  such  objections  raises  more  than  this  volume, 
a  question  of  regularity.    See  Wilson 
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before  a  Special  Term  of  this  court,  to  be  held  at  the  court  house, 
in  the  city  of  ,  in  the  county  of  ,  on  the 

day  of  ,  19     ,  at        o'clock       .  m.,  or  as  soon  thereafter 

as  counsel  can  be  heard,  why  the  order  of  publication  herein  dated 
the  day  pf  ,  19     ,  should  not  be  set  aside  on  the 

papers  on  which  the  same  was  granted  on  the  ground  of  ,''^ 

with  such  other  and  further  relief  as  may  be  just,  and  with  costs 
of  this  motion. 

Service  of  this  order,  and  the  annexed  affidavit,  on  or  before 
the  day  of  ,  19     ,  shall  be  sufficient. 

[Authentication  as  in  Form  No.  108,  p.  265.] 

FORM  No.  448. 
Order  vacating  order  for  service  by  publication. 

At  a  Special  Term,   [etc., 
see  p.  255.] 
[Title.] 

A  motion  having  been  made  to  vacate  the  order  herein  for  the 
service  of  summons  in  this  action  by  publication  upon  the  defeni- 
ant,  M.  A.  G.,   [individually  and  as  trustee  for  L.  A.  G.],  and 
upon  the  defendant  L.  A.  G.,  which  said  order  bears  date  the 
day  of  ,   19     ,  and  was  filed  in  the  office  of  the 

Clerk  of  the  Court  of  ISTew  York  on  the  day  of  , 

19      ;  and  said  motion  having  regularly  come  on  to  be  heard ; 

Now,  upon  reading  the  said  order  and  the  papers  upon  which 
the  same  was  granted,  viz.,  the  certificate  of  the  sheriff  of  the 
County  of  l^ew  York,  dated  ,  19     ,  the  affidavits  of 

,  and  the  verified  complaint ;  and  upon  reading  and 
filing  the  notice  of  this  motion,   dated  ,   19     ,  with 

admission  of  the  service  thereof  upon  plaintiff's  attorneys ;  and 
after  hearing  C.  C.  A.  for  the  motion,  and  W.  E.  W.,  Esq., 
opposed,  on  motion  of  A.  &  C,  appearing  specially  for  the  defend- 
ants G.,  it  is/ 

Ordered,  that  the  said  motion  be  and  the  same  is  hereby  granted, 
and  the  said  order  for  the  service  of  the  summons  herein  upon  the 
defendant,  M.  A.  G.,  [individually  and  as  trustee  for  L.  A.  G.], 
and  upon  the  defendant  L.  A.  G.,  be  and  the  same  is  hereby 
vacated,  with  ten  dollars  costs. 

T6  If    the    affidavit    failed    to    give  note  72  to  previous  Form  446.    Aa  to 

jurisdiction,    or    the    order    does    not  what  insufficiency  of  affidavit  prevents 

eoraply   with    the    statutory    require-  acquiring  jurisdiction,   see  discussion 

ments,   it   is   not   essential    that   the  and  cases  cited  in  article  on  Sebvice 

motion   specify   the   objections.     See  by  Publication. 
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FORM  No.  449. 
A£Sdavit  to  non-publication  of  summons.77 

[Title  of  court  and  cause.] 
IVenue.] 

D.  S.  O.,  being  duly  sworn,  says: 

I.  He  is  the  principal  clerk  in  the  office  of  the  Daily  Register, 
the  legal  official  journal  of  the  city  and  county  of  New  York. 

II.  That  among  his  other  duties  it  is  his  duty  to  receive  and 
insert  all  the  advertisements  in  said  Register,  among  which  are 
summonses  for  publication. 

III.  That  he  has  examined  the  books  and  files  of  said  Daily 
Register,  and  knows  of  his  own  knowledge  that  no  publication 
of  any  summons  in  above  entitled  action,  or  against  any  of  the 
defendants  in  said  above  entitled  action  in  the  said  action  has 
appeared  or  been  published  in  said  Daily  Register,  from  , 
19     ,  to                  ,  19     . 

[Jurat.]  [Signature.] 

FORM  No.  450. 

Special  appearance  with  notice  of  motion  to  set  aside  proceedings. 

[Title  of  court  and  cause.] 

Please  take  notice,  that  I  appear  in  this  action  for  [naming 
the  person  on  whose  behalf  the  motion  is  made],  for  the  purpose 
of  this  motion  only,  and  no  other  purpose;  and  that  upon  the 
summons  and  proceedings  herein,  and  upon  the  annexed  affidavit, 
I  shall  move  the  court  at  a  Special  Term,  to  be  held  at  the  court 
house  [or J  at  the  city  hall],  in  the  city  of  ,  on  the 

day  of  ,  19     ,  at  the  opening  of  the  court  on  that  day, 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  that 

"JT  Where  publication  is  ordered,  the  by  the  publication  of  a  copy  substan- 

statute  must  be  strictly  pursued,  and  tially   correct.      An   omission   of   uii- 

publication  made  in  a  different  paper  necessary  words  cannot  vitiate.    Van 

than   that   directed  by   the   court,   is  Wyek  v.  Hardy,  4  Abb.  Ct.  App.  Dee. 

void,   without  reference  to  the  ques-  496;   Brennen   v.  North,  7  App.  Div. 

tion    whether    defendant    was    preju-  79,  39  N.  Y.  Supp.  975.    Nor  will  an 

diced.     Brisbane  v.  Peabody,  3  How.  error   in   the   plaintiff's   name.     Far- 

Pt-   109.  rington   v.   Muohmore,   52   App.   Div. 

But   publication   in   the   paper   in-  247,  65  N.  Y.  Supp.  432.     Nor  error 

tended,    although    the    name    differs  in    date    of    summons    as    published, 

somewhat  from  that  in  the  order,  is  showing  a  date  later  than  the  order, 

sufficient.     Waters  v.  Waters,  7  Misc.  George  v.  Fitzpatrick,  41  N.  Y:  Supp. 

519,  27  N.  Y.  Supp.  1004.  211,  25  Civ.  Pro.  Rep.  383. 

An  order  for  publication  is  satisfied 
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the  service  of  the  summons  herein  be  vacated  and  set  aside,  and 
that  this  action  be  dismissed  with  costs  on  the  ground  [briefly 
indicating  it,  and,  if  any  irregularity  is  relied  upon,  specifying  it 
distinctly^,  and  for  the  costs  of  this  motion. 

[Date.^  [Signature  of],  Attorney  for  Y.  Z.,  for 

the  purpose  of  this  motion  only. 
[Address],  To 

Plaintiff's  attorney. 

FORM  No.  451. 

Order  to  show  cause  why  summons  (or  its  service)  should  not  be  set  aaide, 
with  extension  of  time  and  stay.TS 

[Title  of  court  and  cau^e.] 

On  the  summons  in  this  action  and  the  annexed  affidavit  of 
Z.  T.,  verified  the  day  of  ,  19     ,  oedeeed,  that  the 

plaintiff,  or  his  attorneys,  show  cause,  before  this  court,  at  a 
Special  Term  thereof,  to  be  held  at  the  court  house  in  the  city  of 
,  and  county ^^  of  ,  on  the  day  of  , 

19     ,  at         o'clock  .   M.,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  the  summons  herein  [or,  why  the 
service  of  the  summons  herein  on  the  defendant  Y.  Z.]  should 
not  be  set  aside  on  the  ground  [stating  it;  and  if  irregularity  is 
relied  on,  specify  what]. 

Oedeked  further,  that  service  of  this  order  and  annexed  affi- 
davit days,  on  or  before  the  day  of  ,  19  , 
shall  be  sufficient. 

Oedeeed  further,  that  said  defendant's  time  io  appear  and 
plead  herein  [and  to  make  such  motion  relative  to  the  complaint 
herein,  as  he  may  be  advised]  be  and  the  same  is  hereby  extended 
until  [ten]  days  after  the  entry  of  an  order  u:pon  this  order  to 
show  cause. 

Oedeeed  further,  that  all  proceedings  on  the  part  of  plaintiff 
herein  be  stayed  not  exceeding  twenty  [20]  days,  or  until  the 
further  order  of  this  court. 

[Date.]  [Signature  and  initials  of  title  of  judge.] 

78  If  tlie  motion  is  founded  on  ir-  full  discussion  of  the  requirements  of 

regularity  of  the  summons,  the  notice  the   New   York   rule,   j.    122   of  this 

or  order  to  phow  cause  must  specify  volume. 

the  irregularities  complained  of.   Gen.  79  As  to  the  place  for  moving,  see 

Rule  No.   37;    O'Neill  v.   Bender,   13  p.  101  of  this  volume.      Hotchkiss  v. 

Wkly.  Dig.  47;    Skinner  v.   Noyes,   7  Crocker,   15  How.  Pr.  336;   Johnston 

Robt.  228.   Stating  as  the  ground  that  v.  Bryan,  5  id.  355 ;  Davison  v.  Powell, 

the  papers  were  "  irregular,  defective,  13  id.  287;  McCarthy  v.  McCarthy,  13 

and  insufficient,"  is  too  vague.     Had-  Hun,  579,  54  How.  Pr.  97. 
ley  V.  Gutridge,  58  Ind.  302.  See,  for 
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FORM  No.  453. 
Ordei  on  motion  to  set  aside  summons  where  appearance  was  special. 

At    a   Special   Term    [etc. 
see  p.  255.] 

[Title  of  cause.'} 

On  reading  and  filing  the  order  to  show  cause,  granted  by  Mr. 
Justice  J._K.  and  dated  the         day  of  ,19     ,  with  the 

affidavit  of  Y.  Z.,  verified  the         day  of  ,  19     ,  thereto 

annexed,  in  support  of  this  motion,  [and  the  affidavit  of  A.  B., 
verified  the  day  of  ,  19     ,  in  opposition],  and  after 

hearing,  in  support  of  the  motion,  T.  Z.,  appearing  for  Y.  Z., 
above-named,  for  the  purpose  of  moving  [to  set  aside  the  sum- 
mons herein] ,  and  for  no  other  purpose ;  and  after  hearing  A.  T., 
attorney  for  the  plaintiff,  in  opposition  thereto: 

Oedeeed,  that  the  summons  in  this  action,  and  all  proceedings 
thereon,  be  and  hereby  are  set  a^ide,  with  ten  dollars  costs  of  this 
motion. 

[Orl  that  the  motion  of  said  defendant  to  set  aside  the  sum- 
mons heretofore  served  on  him  in  this  action,  on  the  ground  of 
irregularity,  be  and  the  same  hereby  is  granted,  unless  the  plain- 
tiff amends  his  summons,  by  [state  amendment  and  mode  of 
service,  for  distance  thusi  inserting  therein  the  name  of  the  county 
wherein  plaintff  desires  the  trial  of  this  action  to  be  had,  and 
serves  the  amended  summons  on  said  defendant  personally,  within 
[five]  days  from  the  entry  of  this  order;  and  leave  to  issue  and 
serve  such  amended  summons  is  hereby  granted;  and  if  plaintiff 
so  amends,  and  serves  said  defendant,  said  motion  will  then  be 
and  hereby  is,  in  that  event,  denied  without  costs. 

And  it  is  hereby  further  ordered,  that  the  defendant  herein 
have  20"  days'  time  to  appear  generally  after  the  service  on  him  of 
the  said  amended  summons,  as  hereinbefore  ordered. 

[Authentication  as  in  Form  No.  108,  on  p.  265.J 
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FORM  No.  453. 
Affidavit  to  move  for  leave  to  defend  after  service  by  publication.8o 
[Title  of  court  and  cause.^ 
\Yenue.'] 
Y.  Z.,  defendant  above-named,  being  duly  sworn,  says: 

I.  That  on  the  day  of  ,  19  ,  he  saw  in  a  copy 
of  the  ,  the  summons  in  this  action,  before  which  time  he 
had  no  knowledge  or  information  of  any  such  action  or  proceed- 
ings [or  otherwise  state  in  what  mode  the  proceedings  were  first 
brought  to  his  notice,  and  the  facts  relied  on  to  negative  laches  in 
moving^^^ . 

[If  there  has  been  any  irregularity  in  the  proceedings,  it  may 
he  useful  though  not  necessary,  to  establish  it.^^  If  plaintiff  has 
been  guilty  of  misrepresentation  in  securing  the  order,  may  also 
state,  as  thus.'l  That  said  publication  was  made  pursuant  to  an 
order  for  service  by  publication,  or  without  the  State,  granted  the 

day  of  ,    19     ,   on    affidavits   alleging    [here   set 

forth  the  error  in  fact,  for  instance^  that  this  defendant's  resi- 
dence was  unknown,  whereas,  in  fact^  it  was  at  and  before  the 
time  of  the  making  of  said  affidavits  known  to  said  plaintiff,  as 
appears  by  the  affidavit  of  M.  'N.,  hereto  annexed.  [Or 
thus'\  that  this  defendant  was  a  non-resident  of  the  State, 
and  a  resident  of  ;  whereas  in  fact  this  defendant  at 

that  time,   and   from  the  day  'of  ,    19     ,   to  the 

day  of  ,  19     ,  was  a  resident  of  ,  in  this 

State  [here  add  details  substantiating  this  allegation,  such  as  ten- 
ancy or  ownership  of  land,  payment  of  taxes,  personal  presence, 
carrying  on  hu^ness,  maintenance  of  family,  and  the  lihe^l. 

II.  [//  judgment  is  entered^*~\  That  upon  the  order  for  service 
of  summons  by  publication,  and  on  affidavits  of  service  pursuant 

80  Under  N.  Y.  Code  Civ.  Pro.,  stantial  defense  the  court  must  allow 
§  445;  not  applicable  to  partition,  if  him  to  interpose  his  answer,  upon 
final  judgment  has  been  entered.  Id.,  terms.  Marvin  v.  Brandy,  56  Hun, 
§  1557.  242,  9  N.  Y.  Supp.  593,  18  Civ.  Pro. 

81  The  object  of  such  an  allegation  343  (holding  that  the  cases  under  the 
as  to  the  time  of  first  notice  of  the  Code  of  Procedure  are  inapplicable), 
action,  is  to  show  that  plaintiff  has  83  As  to  the  requisite  cogency  of 
not  been  guilty  of  laches  in  making  evidence,  see  Carleton  r.  Carleton,  85 
the  present  motion;  and  although  the  N.  Y.  313;  Kennedy  v.  N.  Y.  Life  Ins. 
statute  gives  him  a  right  lO  be  let  in  &  T.  Co.,  101  id.  487;  McCracken  v. 
upon  sufficient  cause  shown,  the  sufR-  Flanagan,  127  id.  493;  Kennedy  v. 
ciency  of  the  cause  will  often  involve  Lamb,  182  id.  228;  Davant  v.  Carlton, 
the  question  of  diligence.  53  Geo.  491;  Starkweather  v.  Morgan, 

82  It  is  not  necessary  to  show  any  15  Kans.  274. 

irregularity  in  the  plaintiff's  proceed-  84  The  motion  may  be  made  either 

ings,  but  if  defendant  discloses  a  sub-       ( 1 )   at  any  time  before  judgment,  or 
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thereto,   plaintiff,   on  the  day  of  ,   19     >  entered 

judgment  against  this  deponent  for  dollars,  and  that  the 

judgment  roll  in  this  action  was  filed  on  the  day  of  , 

19     .^^ 

III.  That  deponent  desires  to  be  allowed  to  defend  the  action, 
and  for  that  purpose  to  serve  the  proposed  answer  which  is  hereto 
annexed,  upon  the  plaintiff,  [and  upon  the  defendant  W.  X. ; 
—  if  the  answer  is  not  verified  according  to  N.  Y.  Code  Civ.  Pro., 
§  524,  add'\  and  all  the  allegations  of  said  answer  are  true  to  the 
knowledge  of  deponent.^® 

IV.  [//  final  judgment  has  been  entered  more  than  one  year 
previous  to  the  application,  add']   That  no  personal  service  ha.s 
ever  been  made  on  deponent  of  written  notice  of  the  entry  of  final 
judgment   in   this    action    [entered    the  day    of 
iast«^]. 

[Jurat.]  [Signature.] 

(2)   after  final  judgment  and  within  closed   by   the   answer    and   the   affi- 

one   year    after    personal    service    of  davits,  the  court  must  grant  the  ap- 

written  notice  thereof,  or  (3)  if  such  plication  upon  terms.     The  existence 

notice   has    not    been    served,    within  of    a    defense    upon    the    merits    is 

seven  years  after  filing  of  the  judg-  "  sufficient  cause  shown  "  within  §  445 

ment-rolls.      Code   CSv.   Pro.,    §    445;  of  the   Code.     Marvin  v.  Brandy,  .56 

Marvin  v.  Brandy,  supra.  Hun,  242,  9  N.  Y.  Supp.  593,  18  Civ. 

85  See  N.  Y.  Code  Civ.  Pro.,  §  1290.  Pro.  343. 

86  If  a  meritorious  defense  is  dis-  87  Id.,  §  445 ;  Guy  v.  Id'e,  6  Cal.  99. 
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AKTIOLE  III. 

Removal  fbom  a  State  Coubt  to  the  Oibcuit  Couet  of  thb 

United  States. 

[The  course  most  convenient  to  the  practitioner  will  be  to  notice  first  those 
general  principles  which  apply  to  two  or  more  of  the  several  classes  of  cases 
in  which  there  is  a  right  of  removal,  and  in  connection  therewith  the  changes 
introduced  by  the  Act  of  1887-1888;  then,  in  the  light  of  those  changes  to  take 
up  each  class  of  cases  with  the  principles  which  test  the  question  whether  the 
right  exists  in  a  given  case,  and  the  rules  peculiar  to  their  application  in 
cases  of  that  class;  and  afterward  to  consider  certain  rules  of  procedure 
common  to  several  classes  of  eases.] 

I.  Genebal    Pbinciples;     and    the      16.  —obligors 

Act  of  1888.  17.  _  acknowledgment,  etc. 

1.  Power  of  removal.  18.  Separable  controversy. 

2.  Tne  right  indefeasible.  19-  Unnecessary  and  improper  parties. 

3.  Nature  of  the  causes  removable.  20.  Ousting  State  jurisdiction  by  filing 

4.  — auxiliary  suits.  petition,  bond,  etc. 

5.  Injunction  against  proceedings  in 

State  court.  II.  Foe    Federal   Question    Cases, 

6.  Amount  in  controversy.     Acts  of  see  p.  773. 

1875  and  1887  contrasted. 

7.  Person  of  the  applicant.  I^I-  ^o^   Citizenship   Cases,   see   p. 

8.  Precluding    removal     by    assign-  ^^8. 

9.  The'^practice  in  obtaining  removal.  I"^"  ^°''  Pbejudice  and  Local  Influ- 
10.  The  petition  —  facts.  ^^""^  ^^«^^'  ^^^  p.  782. 

II.  —  reference  to  statute.  V.  Fob  Peoceduee  in  the  Foeego- 
12.  —situation  of  the  cause.  iKQ  Cases,  see  p.  786. 

li.  —  signature  and  verification. 

14.  Bond  —  form.  VI.  Foe  Land  Gbant  Cases,   see  p. 

15.  — amount.  816. 

1.  Power  of  removal.^  — The  power  to  remove  a  cause  from  a 
State  court  to  the  United  States  Court  is  purely  statutory. 

In  respect  to  the  effect  of  a  deviation  from  the  statute  an  im- 
portant distinction  is  to  be  noticed.  The  terms  of  the  statute 
defining  the  jurisdiction  of  the  United  States  court  and  the  right 
of  removal  are  inexorable.  ISTo  consent  or  waiver  can  give  the 
United  States  courts  jurisdiction  in  a  case  in  which  the  statute 
does  not  give  them  jurisdiction.®^ 

88  Empire  Coal,  etc.,  Co.  v.  Empire  Coal,  etc.,  Co.,  150  U.  S.  159,  163.  See 
also  Continental  Ins.  Co.  r.  Rhoads,  119  U.  S.  237;  Amory  v.  Amory,  95  U.  S. 
186  (holding  personal  citizenship  essential)  ;  Martin  v.  Baltimore,  etc.,  R.  Co., 
151  U.  S.  673,  690;  Ayers  v.  Watson,  113  id.  594  (an  objection  as  toi  time 
within  which  application  for  removal  was  made  may  be  waived). 
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Consent  to  removal  will  neither  give  jurisdiction  of  the  subject- 
matter,  nor  of  parties  who  could  not  invoke  or  be  subjected  to 
the  jurisdiction.**"  But  if  the  cause  be  such  that  the  court  might 
have  acquired  jurisdiction  of  the  parties  by  service  of  process, 
consent  to  removal  waives  any  objection  to  the  process  or  its  ser- 
vice. He  who  desires  to  contest  the  validity  of  service  of  process 
should  appear  specially. 

As  will  be  seen  hereafter,  in  the  principal  classes  of  cases,  no 
act  —  neither  the  refusal  of  the  State  court  or  of  the  United 
States  court  to  act,  nor  any  order  made  by  either  —  except  it  may 
be  a  finding  that  the  surety  offered  is  insufficient,  can  prevent 
the  removal  in  a  case  within  the  statute,  if  the  applicant  season- 
ably files  the  requisite  papers. 

It  is  not  settled  whether  if  a  person  not  a  party  is  entitled  to  be 
made  a  party  in  the  State  court  in  a  case  in  which,  on  becoming 
a  party,  he  would  have  a  right  of  removal,  the  refusal  of  the 
State  court  to  act  on  his  application  to  be  made  a  party  will  be  al- 
lowed by  the  United  States  court  to  prejudice  him,  or  whether  he 
may  have  a  removal  and  be  allowed  to  proceed  by  order  of  the 
United  States  Circuit  Court.®**  But  intervenors,  by  voluntarily 
connecting  themselves  with  an  action,  which  at  the  time  of  their 
intervention  is  not  removable,  subject  themselves  to  the  disabilities 
of  the  original  defendants.*^ 

2.  The  right  indefeasible.]  —  On  grounds  of  public  policy,  the 
right  of  a  party  to  remove  a  cause  in  a  case  provided  for  by  the 
statute,  is  not  barred  by  a  stipulation  made  before  suit  not  to 
exercise  the  right. ®^  Even  procuring  removal  in  a  case  where 
there  was  no  right  to  it  does  not  estop  the  removing  party  from 
objecting  that  the  United  States  court  acquired  no  jurisdiction. 

Only  those  cases  are  removable  under  section  2  of  the  Removal  Act  in  re- 
spect to  which  original  jurisdiction  is  given  to  the  circuit  courts  by  section  1. 
Arkansas  v.  Kansas  &  Tex.  Coal  Co.,  183  U.  S.  1S5. 

89  Byers  v.  McAuley,  149  U.  S.  G08.  But  where  an  action  commenced  in  a 
State  court  involved  the  same  claims  as  were  involved  in  an  action  already 
commenced  in  the  Circuit  Court,  which  had  jurisdiction,  Held,  that  a  removal 
by  consent  to  the  Circuit  Court  could  be  sustained,  as  it  simply  effected  what 
the  parties  could  have  been  compelled  to  do  by  injunction.  People's  Bank  v. 
Calhoun,  102  U.  S.  256;  approved  in  Hitz  v.  Jenks,  185  id.  169. 

E»  Compare  Kidder  r.  Northw.  Life  Ins.  Co.,  117  Fed.  Rep.  997,  and  Hack 
v.  Chicafro  &  G.  S.  Ry.  Co.,  23  Fed.  Rep.  356. 

81  Cable  V.  Ellis,  110  U.  S.  389.     See,  also,  cases  under  preceding  note. 

fi2  Doyle  V.  Continental  Ins.  Co..  94  U.  S.  537;  Ins.  Co.  v.  Morse,  20  Wall. 
445;  Cable  v.  U.  S.  Life  Ins.  Co.,  191  U.  S.  288,  306. 
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Nor  is  it  any  objection  to  the  claim  to  remove  a  cause  that  the 
State  statute  under  which  the  cause  is  pending  in  the  State  court 
declares  that  the  State  court  shall  have  exclusive  jurisdiction."^ 

3.  Nature  of  the  causes  removable.]  —  The  statute  applicable 
to  the  most  common  classes  of  cases  —  namely,  Federal  question 
cases,  citizenship  cases,  and  prejudice  or  local  influence  cases 
under  the  Act  of  1888,  and  State  land  grant  cases,^ — provides 
only  for  the  removal  of  "  any  suit  of  a  civil  nature  at  law  or  in 
equity;"  this  excludes  criminal  cases.®* 

The  question  whether  a  defendant's  counterclaim  ®°  is  remov- 
able, and  what  special  statutory  proceedings  are  removable,*"  will 
require  careful  attention  from  the  practitioner  engaged  in  such 
a  case. 

83  Clark  V.  Sever,  139  U.  S.  96;  Hess  v.  Reynolds,  113  U.  S.  73  (holding,  in 
a  local  prejudice  case,  that  a  proceeding  against  an  administrator  to  obtain 
payment  of  a  debt  due  by  the  decedent  in  his  lifetime,  is  removable  into  a 
court  of  the  United  States  when  the  creditor  and  the  administrator  are  citi- 
zens of  different  States,  notwithstanding  that  the  State  statute  may  enact 
that  such  claims  can  only  be  established  in  a  probate  court  of  that  State,  or 
by  appeal  from  that  court  to  some  other  State  court). 

84  State  V.  Grand  Trunk  R.  R.  Co.,  3  Fed.  Rep.  887;  Ferguson  v.  Ross, 
38  id.  161. 

S5  The  right  of  removal  is  not  given  to  a  plaintiff  in  a  State  court,  who,  by 
resorting  to  that  jurisdiction,  has  become  liable  under  the  State  laws  to  a  cross- 
action.  See  West  v.  Aurora  City,  6  Wall.  139;  Waco  Hardware  Co.  v.  Mich. 
Stove  Co.,  91  Fed.  Rep.  289;  McKown  v.  Kans.  &  T.  Coal  Co.,  105  id.  657; 
Indian,  etc..  Coal  Co.  v.  Asheville,  etc..  Coal  Co.,  135  Fed.  Rep.  837.  Contra, 
Walcott  V.  Watson,  46  Fed.  Rep.  529;  Price  v.  Ellis,  129  id.  483. 

As  to  right  of  third  person  to  remove,  who  is  made  a  party  by  a  proceeding 
equivalent  to  the  filing  of  a  supplemental  bill,  see  Ward  v.  Congress  Const. 
Co.,  99  Fed.  Rep.  598. 

Whether  the  amount  of  a  counter-claim,  set  up  by  the  removing  defendant, 
may  be  added  to  the  plaintiff's  claim  to  give  the  Federal  Court  jurisdiction 
and  thus  permit  removal,  is  not  settled.  That  it  may  was  held  in  Montague 
V.  Lumber  Co.,  44  Fed.  Rep.  645;  Crane  Co.  v.  Guanica  Centrale,  132  id.  713, 
Falls  Wire  Mfg.  Co.  v.  Broderick,  12  Centr.  L.  J.  372.  Contra,  Clarkson  f. 
Manson,  18  Blatchf.  443,  60  How.  Pr.  45,  12  Centr.  L.  J.  439;  Lumber  Co.  v. 
Holtzclaw,  39  Fed.  Rep.  578. 

86  A  proceeding  which,  though  special  and  statutory,  and  founded  on  juris- 
diction of  the  res,  and  ending,  like  a,  proceeding  in  rem,  in  a  judgment  coii 
elusive  against  an  absent  claimant,  is  nevertheless  removable  if  it  be  a  remetly 
substantially  consistent  with  the  ordinary  modes  of  procedure  on  the  equity 
side  of  the  Federal  courts.  Thus  a  special  proceeding,  ip  substance  a  bill  of 
peace,  but  citing  by  publication  all  persons  whc  can  set  up  any  right,  etc.,  to 
land  bought  at  an  official  sale,  to  show  cause,  etc.,  or  be  barred,  is  removable. 
Parker  i'.  Overman,  18  How.  U.  S.  137,  140.  For  an  exhaustive  discussion 
and  reviews  of  cases  turning  on  the  removal  of  a  probate  proceeding,  see  Far- 
rell  V.  O'Brien,   199  U.  S.   89. 

Du  Vivier  v.  Hopkins,  116  Mass.  125  (proceeding  to  establish  claim  against 
estate  of  deceased,  held  not  removable). 
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4.  — auxiliary  suHs.^  — A  suit  which  would  be  within  the 
original  jurisdiction  of  the  Circuit  Court  of  the  United  States 
merely  because  auxiliary  or  incidental  to  a  judgment  or  decree 
already  recovered  in  the  United  States  court,  is  not  removable 
from  a  State  court  solely  on  that  account. 

Whether  the  fact  that  a  suit  is  auxiliary  and  incidental  to  a 
judgment  or  decree  already  recovered  in  a  State  court,  prevents 
its  removal,  depends  upon  its  being  in  substance  merely  a  branch 
of  the  original  proceeding  intended  to  invoke  only  the  exclusive 
control  of  the  court  over  its  own  process  and  record  —  such, 
for  instance,  as  a  statutory  proceeding  to  try  summarily  the 
title  to  chattels  levied  on,®''  or  an  action  to  annul  a  judgment 
merely  on  grounds  involving  the  form  and  not  the  merits  of  the 
judgment.®* 

If  it  is  a  suit  in  law  or  equity  founded  upon  the  substantial 
legal  or  equitable  right  of  the  party,  the  fact  that  it  grows  out' 
of  or  seeks  to  control  a  suit  in  the  State  court  Avhich  could  not  be 
removed,  does  not  prevent  its  removal.®® 

Gaines  v.  Fuentes,  92  U.  S.  10,  1  Abb.  N.  C.  25,  n.  (bill  in  equity  to  avoid 
a  will  and  in  effect  revoke  its  probate,  held  removable). 

Madison  Traction  Co.  v.  St.  Bernard  Mining  Co.,  196  U.  S.  239;  Boom 
Company  v.  Patterson,  98  U.  S.  403,  3  Dill.  465  (holding,  in  a  citizenship 
case,  that  a  controversy  between  the  owner  of  lands  and  a  corporation  seek- 
ing to  condemn  and  appropriate  them,  is,  if  carried  under  a  State  law  from 
the  commissioners  of  appraisement  to  the  State  court,  taking  there  the  form 
of  a  suit  at  law,  subject  to  removal). 

Kurtz  V.  Moffitt,  115  U.  S.  487;  Campbell  v.  Wait,  180  id.  635;  Hoadley  ». 
Chase,  126  Fed.  Rep.  818   {habeas  corpus  is  not  removable). 

State  V.  Johnson,  29  La.  Ann.  399  {mandamus)  ;  State  v.  Bowen,  8  S.  C. 
(Rich.)    382    {quo  warranto). 

Keith  V.  Levi,  2  Fed.  Rep.  743  (actions  begun  by  attachment  are  remov- 
able). 

Where  there  is  no  controversy  the  suit  cannot  be  removed;  a,  mere  pro- 
ceeding cannot  be  removed.     Fashnacht  v.  Frank,  23  Wall.  416. 

So,  where  a  default  has  been  taken.  Berrian  v.  Chetwood,  9  Fed.  Rep. 
678;  also,  Pettus  v.  Georgia  R.  R.  Co.,  3  Woods,  620. 

In  an  action  of  interpleader,  the  main  question  being  whether  the  action 
i;-  rightly  brought,  and  the  primary  issue  being  between  the  plaintiff  and  the 
defendants,  and  not  between  the  co-defendants,  the  action  can  only  be  re- 
'noved  to  the  United  States  court  on  the  ground  of  citizenship  when  the  de- 
fondants  are  all  citizens  of  different  States  from  the  plaintiff;  it  is  not  enough 
l!iat  the  defendants  making  the  conflicting  claims  are  not  citizens  of  the  same 
State.    Republic  Fire  Ins.  Co.  v.  Keogh,  23  Hun,  644;  but  query? 

97  Bank  v.  Turnbull,  16  Wall.  190;  Coeur  D'Alene  Ry.  Co.  v.  Spalding,  93 
Fed.  Rep.  280.  '  f         6 

88  Barrow  v.  Hunton,  99  U.  S.  80;  Marshall  v.  Holmes,  141  id.  589;  N^at. 
Surety  Co.  v.  State  Bank  of  Humboldt.  120  Fed.  593. 

99  A  suit  to  restrain  a  judgment-creditor  from  le^-jing  on  land  whereof  the 
complainant  was  the  owner  and  actual  possessor  by  a  good  and  valid  title 
from  the  judgment-debtor,  Beld,  not  to  be  so  auxiliary  and  incidental  to  the 
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5.  Injunction  against  proceedings  in  State  court.]  —  The  fact 
that  the  action  involves  a  demand  for  an  injunction  against  pro- 
ceedings in  a  State  court, —  a  Icind  of  relief  which  a  United  States 
court  cannot  grant/ —  is  no  obstacle  to  removal ;  but  in  such  case 
the  party  seeking  such  relief  pending  the  action  must  get  his  in- 
junction in  the  State  court.  Such  an  injunction  the  United 
States  court  may  refuse  to  dissolve.^  If  it  v^^as  granted  before 
removal,  it  may  be  enforced  in  the  United  States  court;  if  not, 
he  can  have  no  such  injunction  except  as  a  part  of  final  judg- 
ment.* 

6.  Amount  in  controversy.]  —  In  those  cases  where  the 
amount  in  controversy  is  material,  a  controversy  not  involving 
pecuniary  value  is  not  removable,  no  matter  how  great  its  im- 
portance.* But  a  market  value  is  not  necessary  under  such  a 
restriction.^  The  amount  claimed,  and  appearing  to  be  recover- 
able by  the  plaintiff's  process  and  pleading,  exclusive  of  interest 
and  costs,  is  that  which  determines  the  question.  If  the  allega- 
tions of  the  pleading  show  a  claim  not  exceeding  the  limit,   a 

original  action  as  not  to  be  removable.  Bondurant  v.  Watson,  103  U.  S.  281; 
Ward  V.  Congress  Const.  Co.,  99  Fed.  Eep.  603. 

Replevin  against  a  sheriff,  for  levy  under  a  fieri  facias  issued  upon  a  judg- 
ment, Tleld,  removable,  because  not  merely  auxiliary.  Kern  v.  Huidekoper, 
103  U.  S.  48.5. 

Action  against  stockholder,  after  judgment  against  corporation  and  return 
of  execution  unsatisfied,  held,  removable  in  Lackawanna  Coal,  etc.,  Co.  v. 
Bates,  56  Fed.  Rep.  737. 

As  to  creditor's  suit  based  upon  judgment  of  State  court,  see  First  Nat. 
Bank  v.  Steinway,  77  Fed.  Eep.  661. 

If  the  controversy  is  between  persons  whose  citizenship  entitles  either  to  a 
removal,  it  is  no  objection  that  the  controversy  relates  to  a  fund  in  the 
custody  of  the  State  court.  Relfe  v.  Rundle,  103  U.  S.  222 ;  Eureka,  etc., 
Ry.  Co.  V.  Cal.,  etc.,  Ry.  Co.,  103  Fed.  Rep.  898;  Phelps  v.  Mut.  Res.  Life 
Assn.,  112  id.  453,  afT'd,  190  U.  S.   147. 

1  U.  S.  R.  S.,  §  720. 

2  Perry  v.  Sharpe,  8  Fed.  Rep.   15. 

3  Compare  Bondurant  v.  Wilson,  103  U.  S.  281,  289;  French  v.  Hay,  22 
Wall.  250;  Riverdale,  etc.,  Mills  v.  Ala.,  etc.,  Mfg.  Co.,  198  U.  S.  188;  Hunt 
V.  Fisher.  29  Fed.  Rep.  801.     See,  also,  paragraph  9,  p.  766,  and  footnotes. 

4  See  16  Abb.  Pr.  (N.  8.)  97,  note;  DeKrafft  v.  Barney,  2  Black,  704,  and 
cases  cited  at  707;  Pratt  v.  Fitzhugh,  1  id.  271;  Kurtz  v.  Aloffit,  115  U    S.  487. 

5  Sparrow  v.  Strong,  3  Wall.  103.  Compare  21  How.  U.  S.  290;  Elgin  v. 
Marshall,  106  U.  S.  578.  See,  also,  Durham  v.  Seymour,  161  U.  S.  235; 
South  Carolina  v.  Seymour,  153  U.  S.  353.  Although  not  apparent  from 
the  terms  of  the  statute,  the  matter  in  dispute  in'  a  case  removed  from  a 
State  court  on  the  ground  of  prejudice  or  local  influence,  must  exceed  $2,000. 
In  re  Penn.  Co.,  137  U.  S.  451.  ' 

A  demand  in  the  petition  for  the  recovery  of  specified  land  and  .fSOO, 
Heldj-to  be  a  demand  for  more  than  $500.      Ayers  v.  Watson,  113  U.  S.  594. 
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demand  for  a  judgment  exceeding  the  limit  does  not  suffice." 
But  on  the  other  hand,  when  either  the  process  or  the  pleading 
fails  to  fix  the  sum,  the  other  may  be  referred  to  to  ascertain  it; 
and  if  neither  disclose  it,  as  sometimes  in  case  of  an  injunction 
suit,  the  court  may  receive  other  evidenced  If  there  are  several 
plaintiffs,  the  amount  due  to  each  must  exceed  the  limit,*  unless 
the  plaintiffs  have  undivided  interests,  or  claim  under  the  same 
title,  in  which  case  jurisdiction  will  be  entertained  if  the  aggre- 
gate of  their  claims  or  interests  reaches  the  jurisdictional  amount.® 


JURISDICTION:    REMOVAL  ACT  OF  1875  AND  1887. 


Act  of  1875. 


Act  of  1887. 


Chap.  137.— An  act  to  determine 
the  jurisdiction  of  circuit  courts  of 
the  United  States,  and  to  regulate  the 
removal  of  causes  from  State  courts, 
and  for  other  purposes. 


[Jurisdiction  of  Circuit  Court, 
1875.]  Be  it  enacted  by  the  Senate 
and  House  of  Representatives  of  the 
United  States  of  America  in  Congress 
assembled.  That  the  circuit  courts  of 
the  United  States  shall  have  original 
cognizance,  concurrent  with  the  courts 
of  the  several  States,  of  all  suits  of 
a  civil  nature  at  common  law  or  in 
equity,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or 
value  of  five  hundred  dollars,  and 
arising  under  the  constitution  or  laws 
■of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their 


[As  amended  by  chap.  866  of  the 
Laws  of  1888,  being  an  act  to  correct 
the  enrollment  of  the  1887  act.] 

An  act  to  amend  the  act  of  Con- 
gress, approved  March  3,  1875,  enti- 
tled "An  act  to  determine  the  juris- 
diction of  circuit  courts  of  the  United 
States,  and  to  regulate  the  removal  of 
causes  from  State  courts,  and  for  other 
purposes,  and  to  further  regulate  the 
jurisdiction  of  circuit  courts  of  the 
United  States,  and  for  other  purposes.' 

[Jurisdiction  of  Circuit  Court, 
1887.]  Be  it  enacted  by  the  Senate 
and  House  of  Representatives  of  the 
United  States  of  America  in  Congress 
assembled.  That  the  first  section  of  an 
act  entitled  "An  act  to  determine  the 
jurisdiction  of  circuit  courts  of  the 
United  States,  and  to  regulate  the  re- 
moval of  causes  from  State  courts, and 
for  other  purposes,"  approved  March 
3,  1875,  he,  and  the  same  is  herely, 
amended  so  as  to  read  as  follows: 
"That  the  circuit  courts  of  the  United 
States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  sev- 


6  Lee  V.  Watson,  1  Wall.  337;  Lilianthal  v.  MeCormick,  117  Fed.  Rep.  9:'. 

"i  For  a  collection  of  the  authorities  on  this  point,  see  Fisk  v.  Union  Pacific 
R.  R.  Co.,  10  Abb.  Pr.  (N.  S.)  483,  note,  and  McGinnity  v.  White,  3  DiU.  350; 
Hulsecamp  v.  Teel,  2  Dall.  358;  Gordon  v.  Longest,  16  Pet.  97;  Ladd  v. 
Tudor,  3  Woodb.  &  M.  325;  Lilienthal  v.  McCormiek,  117  Fed.  Eep.  89; 
Butters  v.  Carney,  127  id.  622. 

8  King  V.  Wilson,  1  Dill.  555;  Rich  v.  Bray,  37  Fed.  Rep.  273;  Holt  v. 
Bergevin,  60  id.  1 ;  Puntney  v.  Whitman,  66  id.  385. 

8  Sioux  Falls  Nat.  Bank  v.  Swenson,  48  Fed.  Eep.  621;  New  Orleans  Pac. 
Ry.  Co.  V.  Parker,  143  U.  S.  42 ;  Lovett  v.  Prentice,  44  Fed.  Rep.  459. 
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authority,  or  in  which  the  United 
States  are  plaintiffs  or  petitioners,  or 
in  which  there  shall  be  a  controversy 
between  citizens  of  different  States  or 
a  controversy  between  citizens  of  the 
same  State  claiming  lands  under 
grants  of  different  States,  or  u  con- 
troversy between  citizens  of  a  State 
and  foreign  States,  citizens,  or  sub- 
jects; and  shall  have  exclusive  cogni- 
zance of  all  crimes  and  offenses  cogni- 
zable under  the  authority  of  the 
United  States,  except  as  otherwise 
provided  by  law,  and  concurrent  juris- 
diction with  the  district  courts  of  the 
crimes  and  offenses  cognizable  therein. 
But  no  person  shall  be  arrested  in  one 
district  for  trial  in  another  in  any 
civil  action  before  a  circuit  or  district 
court.  *And  no  civil  suit  shall  be 
brought  before  either  of  said  courts 
against  any  person  by  any  original 
process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  serving  such 
process  or  commencing  such  proceed- 
ing, except  as  hereinafter  provided; 
t  nor  shall  any  circuit  or  district 
court  have  cognizance  of  any  suit 
founded  on  contract  in  favor  of  an 
assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  re- 
cover thereon  if  no  assignment  had 
been  made,  except  in  cases  of  promis- 
sory notes  negotiable  by  the  law  mer^ 
chant  and  bills  of  exchange.  And  the 
circuit  courts  shall  also  have  appel- 
late jurisdiction  from  the  district 
courts  under  the  regulations  and  re- 
strictions prescribed  by  law. 

[*  The  clauses  opposite,  between 
the  *  and  the  t,  re-enact  U.  S.  R.  S., 
§  739,  omitting,  however,  the  notable 
clause,  "  or  in  which  he  is  found  at 
the  time  of  serving  the  writ,"  and 
omitting  the  qualifications  or  excep- 
tions as  to  absentees  and  suits  in 
States  containing  several  districts, 
which  were  made  by  §§  738  and  740-2. 
Compare,  as  to  absentees,  §  8  of  the 
act  of  1875.] 


[Removable  causes,  1875.]  Sec.  2. 
That  any  suit  of  a  civil  nature,  at  law 
or  in   equity,   now  pending  or   here- 


eral  States,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the 
sum  or  value  of  two  thousand  dollars, 
and  arising  under  the  constitution  or 
laws  of  the  United  States,  or  treaties 
made,  or  which  shall  be  made,  under 
their  authority,  or  in  which  contro- 
versy the  United  States  are  plaintiffs 
or  petitioners,  or  in  which  there  shall 
be  a  controversy  between  citizens  of 
different  States,  in  which  the  matter 
in  dispute  exceeds,  exclusive  of  inter- 
est and  costs,  the  sum  or  value  afore- 
said, or  a  controversy  between  citizens 
of  the  same  State  claiming  lands 
under  grants  of  different  States,  or  a 
controversy  between  citizens  of  a 
bi,ate  and  foreign  States,  citizens,  or 
subjects,  in  which  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  aforesaid,  and 
shall  have  exclusive  cognizance  of  all 
crimes  and  offenses  cognizable  under 
the  authority  of  the  United  States, 
except  as  otherwise  provided  by  law, 
and  concurrent  jurisdiction  with  the 
district  courts  of  the  crimes  and  of- 
fenses cognizable  iy  them.  But  no 
person  shall  be  arrested  in  one  district 
for  trial  in  another  in  any  civil  action 
before  a,  circuit  or  district  court ; 
*  and  no  civil  suit  shall  be  brought 
before  either  of  said  courts  against 
any  person  by  any  original  process  or 
proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  but 
where  the  jurisdiction  is  founded  only 
on  the  fact  that  the  action  is  between 
citizens  of  different  States,  suit  shall 
be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the 
defendant;  t  nor  shall  any  circuit  or 
district  court  have  cognizance  of  any 
suit  except  upon  foreign  hills  of  ex- 
change, to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  ac- 
tion in  favor  of  any  assignee,  or  of 
any  subsequent  holder  if  such  instru- 
ment be  payable  to  bearer,  and  be  not 
made  by  any  corporation,  unless  such 
suit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents 
if  no  assignment  or  transfer  had  been 
made. 

[Removable  causes,  1887.]  "  Sec.  2. 
That  any  suit  of  a  civil  nature,  at  law 
or  in  equity,  arising  under  the  consti- 
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after  brought  in  any  State  court  where 
the  matter  in  dispute  exceeds,  exclu- 
sive of  costs,  the  sum  or  value  of  five 
hundred  dollars,  and  arising  under 
the  constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which 
shall  be  made,  under  their '  authority, 
or  in  which  the  United  States  shall  be 
plaintiff  or  petitioner,  or  in  which 
there  shall  be  a  controversy  between 
citizens  of  different  States,  or  a  con- 
troversy between  citizens  of  the  same 
State  claiming  lands  under  grants  of 
different  States,  or  a  controversy  be- 
tween citizens  of  a  State  and  foreign 
States,  citizens,  or  subjects,  either 
party  may  remove  said  suit  into  the 
circuit  court  of  the  United  States  for 
the  proper  district.  And  when  in  any 
suit  mentioned  in  this  section  there 
shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  States, 
and  which  can  be  fully  determined  as 
between  them,  then  either  one  or  more 
of  the  plaintiffs  or  defendants  actually 
interested  in  such  controversy  may 
remove  said  suit  into  the  circuit  court 
of  the  United  States  for  the  proper 
district. 

[Prejudice  or  local  influence  cases.] 
XI.  S.  R.  S.,  §  639.  When  a  suit  is 
between  a  citizen  of  the  State  in 
which  it  is  brought  and  a  citizen  of 
another  State,  it  may  be  so  removed 
on  the  petition  of  the  latter,  whether 
he  be  plaintiff  or  defendant,  filed  at 
any  time  before  the  trial  or  final  hear- 
ing of  the  suit,  if,  before  or  at  the 
time  of  filing  said  petition,  he  makes 
and  files  in  said  State  court  an  affi- 
davit stating  that -he  has  reason  to 
believe,  and  does  believe,  that,  from 
prejudice  or  local  influence,  he  will 
not  be  able  to  obtain  justice  in  such 
State  court. 

In  order  to  such  removal,  the  peti- 
tioner in  the  cases  aforesaid  must  at 
the  time  of  filing  his  peuuon  therefor, 
offer  in  said  State  court  good  and  suf- 
ficient surety  for  his  entering  in  such 
circuit  court,  on  the  first  day  of  its 
session,  copies  of  said  process  against 
him,  and  of  all  pleadings,  depositions, 
testimony,  and  other  proceedings  in 
the  cause,  or,  in  said  cases  where  a 
citizen  of  the  State  in  which  the  suit 
is  brought  is  a  defendant,  copies  of 
all     process,     pleadings,     depositions. 


tution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  of  which 
the  circuit  courts  of  the  United  States 
are  given  original  jurisdiction  hy  the 
preceding  section,  which  may  now  be 
pending,  or  which  may  hereafter  be 
brought,  in  any  State  court,  may  be 
removed  by  the  defendant  or  defend- 
ants therein  to  the  circuit  court  of  the 
United  States  for  the  proper  district. 
Any  other  suit  of  a  civil  nature,  at 
law  or  in  equity,  of  which  the  circuit 
courts  of  the  United  States  are  given 
jurisdiction  by  the  preceding  section, 
and  which  are  now  pending,  or  which 
may  hereafter  be  brought,  in  any 
State  court,  may  be  removed  into  the 
circuit  court  of  the  United  States  for 
the  proper  district  by  the  defendant 
or  defendants  therein,  being  non-resi- 
dents of  that  State;  and  when  in  any 
suit  mentioned  in  this  section  there 
shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  States, 
and  which  can  be  fully  determined  aa 
between  them,  then  either  one  or 
more  of  the  defendants  actually  inter- 
ested in  such  controversy  may  remove 
said  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district. 
*And  where  a  suit  is  now  pending, 
or  may  be  hereafter  brought,  in  any 
State  court,  in  which  there  is  a  con- 
troversy between  a  citizen  of  the  State 
in  which  the  suit  is  brought  and  a 
citizen  of  another  State,  any  defend- 
ant, being  such  citizen  of  another 
State,  may  remove  such  suit  into  the 
circuit  court  of  the  United  States  for 
the  proper  district,  at  any  time  before 
the  trial  thereof,  when  it  shall  be  made 
to  appear  to  said  circuit  court  that 
from  prejudice  or  local  influence  he 
will  not  be  able  to  obtain  justice  in 
such  State  court,  or  in  any  other  State 
court  to  which  the  said  defendant 
may,  under  the  laws  of  the  State,  have 
the  right,  on  account  of  such  preju- 
dice or  local  influence,  to  remove  said 
cause:  Provided,  That  if  it  further 
appear  that  said  suit  can  be  fully  and 
justly  determined  as  to  the  other  de- 
fendants in  the  State  court,  without 
being  affected  by  such  prejudice  or 
local  influence,  and  that  no  party  to 
the  suit  will  be  prejudiced  by  a  sepa- 
ration of  the  parties,  said  circuit  court 
may  direct  the  suit  to  be  remanded, 
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testimony,  and  other  proceedings  in 
the  cause  concerning  or  affecting  the 
petitioner,  and  also  for  his  there  ap- 
pearing and  entering  special  bail  in 
the  cause,  if  special  bail  was  originally 
requisite  therein.  It  shall  thereupon 
be  the  duty  of  the  State  court  to  ac- 
cept the  surety  and  to  proceed  no  fur- 
ther in  the  cause  against  the  petitioner, 
and  any  bail  that  may  have  been  orig- 
inally taken,  shall  be  discharged. 

When  the  said  copies  are  entered 
as  aforesaid  in  the  circuit  court,  the 
cause  shall  there  proceed  in  the  same 
manner  as  if  it  had  been  brought 
there  by  original  process,  and  the 
copies  of  pleadings  shall  have  the 
same  force  and  effect,  in  every  respect 
and  for  every  purpose,  as  the  original 
pleadings  would  have  had  by  the  laws 
and  practice  of  the  courts  of  such 
State  if  the  cause  had  remained  in 
the  State  court. 

[Remand]  Act  of  1875,  see.  5.  That 
if,  in  any  suit  commenced  in  a  circuit 
court  or  removed  from  a  State  court  to 
a  circuit  court  of  the  United  States,  it 
jhall  appear  to  the  satisfaction  of  said 
circuit  court,  at  any  time  after  such 
suit  has  been  brought  or  removed 
thereto,  that  such  suit  does  not  really 
and  substantially  involve  a  dispute  or 
controversy  properly  within  the  juris- 
diction of  said  circuit  court,  or  that 
the  parties  to  said  suit  have  been 
improperly  or  collusively  made  or 
joined,  either  as  plaintiffs  or  defend- 
ants, for  the  purpose  of  creating  a 
case  cognizable  or  removable  under 
this  act,  the  said  circuit  court  shall 
proceed  no  further  therein,  but  shall 
dismiss  the  suit  or  remand  it  to  the 
court  from  which  it  was  removed  as 
justice  may  require,  and  shall  make 
such  order  as  to  costs  as  shall  be  just ; 
but  the  order  of  said  circuit  court 
dismissing  or  remanding  said  cause  to 
the  State  court  shall  be  reviewable  by 
the  Supreme  Court  on  writ  of  error  or 
appeal,  as  the  case  may  be. 


[Proceedings  to  remove,  1875.J 
See.  3.  That  whenever  either  party, 
or  any  one  or  more  of  the  plaintiffs 
or  defendants  entitled  to  remove  any 


so  far  as  relates  to  such  other  defend- 
ants, to  the  State,  court,  to  be  pro- 
ceeded with  therein.  At  any  time  be- 
fore the  trial  of  any  suit  which  is  now 
pending  in  any  circuit  court,  or  may 
hereafter  be  entered  therein,  and 
which  has  been  removed  to  said  court 
from  a  State  court  on  the  affidavit  of 
any  party  plaintiff'  that  he  had  reason 
to  believe  and  did  believe  that,  from 
prejudice  or  local  influence,  he  was 
unable  to  obtain  justice  in  said  State 
court,  the  circuit  court  shall,  on  ap- 
plication of  the  other  party,  examine 
into  the  truth  of  said  affidavit  and  the 
grounds  tliereof,  and,  unless  it  shall 
appear  to  the  satisfaction  of  said  court 
that  said  party  will  not  be  able  to  ob- 
tain justice  in  such  State  court,  it 
shall  cause  the  same  to  be  remanded 
thereto. t  Whenever  any  cause  shall 
be  removed  from  any  State  court  into 
any  circuit  court  of  the  United  States, 
and  the  circuit  court  shall  decide  that 
the  cause  was  improperly  removed, 
and  order  the  same  to  be  remanded  to 
the  State  court  from  whence  it  came, 
such  remand  shall  be  immediately 
carried  into  execution,  and  no  appeal 
or  writ  of  error  from  the  decision  of 
the  circuit  court  so  remaining  such 
cause  shall  be  allowed. "If 

*  The  clause  between  the  *  and 
the  t  compare  with  the  3d  subd.  of 
U.  S.  E.  S.,   §   639. 

The  clause  between  the  t  and  the 
If  compare  with  the  opposite  §  5  of 
the  Act  of  1875. 

[With  the  last  clause  of  §  2,  as  to 
remand,  compare  the  last  clause  of 
§  5  of  the  Act  of  1875,  which  allowed 
the  Supreme  Court  to  review  an  order 
of  remand.] 


[Proceedings  to  remove,188T\.  That 
section  three  of  said  act  be,  and  the 
same  is  hereby,  amended  so  as  to  read 
as  follows: 

Sec.  3.  That  whenever  any  party 
entitled  to  remove  any  suit  mentioned 
in  the  next  preceding  section,  except 
in  such  cases  as  are  provided  for  in 
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suit  mentioned  in  the  next  preceding 
section  shall  desire  to  remove  such 
suit  from  a  State  court  to  the  circuit 
court  of  the  United  States,  he  or  they 
may'  make  and  file  a  petition  in  such 
suit  in  such  State  court  before  or  at 
the  term  at  which  said  cause  could 
be  first  tried  and  before  the  trial 
thereof  for  the  removal  of  such  suit 
into  the  circuit  court  to  be  held  in  the 
district  where  such  suit  is  pending, 
and  shall  make  and  file  therewith  a 
bond,  with  good  and  sufficient  surety, 
for  his  or  their  entering  in  such  cir- 
cuit court,  on  the  first  day  oi  its  then 
next  session,  a  copy  of  the  record  in 
such  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  the  said  cir- 
cuit court,  if  said  court  shall  hold 
that  such  suit  was  wrongfully  or  im- 
properly removed  thereto,  and  also 
for  there  appearing  and  entering 
special  bail  in  such  suit,  if  special  bail 
was  originally  requiste  therein,  it 
shall  then  be  the  duty  of  the  State 
court  to  accept  said  petition  and  bond, 
and  proceed  no  further  in  such  suit, 
and  any  bail  that  may  have  been  orig- 
inally taken  shall  be  discharged;  and 
the  said  copy  being  entered  as  afore- 
said in  said  circuit  court  of  the 
United  States,  the  cause  shall  then 
proceed  in  the  same  manner  as  if  it 
had  been  originally  commenced  in  the 
said  circuit  court;  and  if  in  any  ac- 
tion commenced  in  a.  State  court  the 
title  of  land  be  concerned,  and  the 
parties  are  citizens  of  the  same  State, 
and  the  matter  in  dispute  exceed  the 
sum  or  value  of  five  hundred  dollars, 
exclusive  of  costs,  the  sum  or  value 
being  made  to  appear,  one  or  more  ot 
the  plaintiiTs  or  defendants,  before  the 
trial,  may  state  to  the  court,  and 
make  affidavit,  if  the  court  require  it, 
that  he  or  they  claim  or  shall  rely 
upon  ii  right  or  title  to  the  land  under 
a  grant  from  a  State,  and  produce  the 
original  grant,  or  an  exemplification 
of  it,  except  where  the  loss  of  public 
records  shall  put  it  out  of  his  or  their 
power,  and  shall  move  that  any  one 
or  more  of  the  adverse  party  inform 
tiie  court  whether  he  or  they  claim  a 
right  or  title  to  the  land  under  a 
grant  from  some  other  State,  the 
party  or  parties  so  required  shall 
give  such  information,  or  otherwise 
not  be  allowed  to  plead  such  grant,  or 
give  it  in  evidence  upon  the  trial ;  and 


the  last  clause  of  said  section,  may  de- 
sire to  remove  such  suit  from  a  State 
court  to  the  circuit  court  of  theLinited 
States,  he  may  make  and  file  a  peti- 
tion in  such  suit  in  such  State  .court 
at  the  time,  or  any  time  before  the  de- 
fendant is  required  hy  the  laws  of  the 
State  or  the  rule  of  the  State  court  tn 
which  such  suit  is  brought  to  answer 
or  plead   to   the  declaration  or  com- 
plaint of  the  plaintiff,  for  the  removal 
of  such  suit  into  the  circuit  court  to 
be  held  in  the  district  where  such  suit 
is  pending,  and  shall  make  and  file 
therewith  a  bond,  with  good  and  suffi- 
cient surety,  for  his  or  their  entering 
in  such  circuit  court,  on  the  first  day 
of  its  then  next  session,  a  copy  of  the 
record  in  such  suit,  and   for  paying 
all  costs  that  may  be  awarded  by  the 
said  circuit  court  if  said  court  shall 
hold  that  such  suit  was  wrongfully  or 
improperly  removed  thereto,  and  also 
for     their     appearing     and     entering 
special  bail  in  such  suit  if  special  bail 
was   originally  requisite  therein.     It 
shall  then  be  the  duty  of  the  State 
court  to  accept  said  petition  and  bond, 
and  proceed  no  further  in  such  suit; 
and   the   said  copy  being  entered  as 
aforesaid  in  said  circuit  court  of  the 
United   States,   the   cause   shall  then 
proceed  in  the  same  manner,  as  if  it 
had  been  originally  commenced  in  the 
said  circuit  court;  and  if  in  any  ac- 
tion commenced  in  a  State  court  the 
title   of   land   be   concerned,  and  the 
parties  are  citizens  of  the  same  State, 
and  the  matter  in  dispute  exceed  the 
sum  or  value  of  two  thousand  dollars, 
exclusive   of   interest   and   costs,   the 
sum  or  value  being  made  to  appear, 
one  or  more  of  the  plaintiflfs  or  de- 
fendants, before  the  trial,  may  state 
to  the  court,  and  make  affidavit  if  the 
court  require  it,  that  he  or  they  claim 
and  shall  rely  upon  a  right  or  title  to 
the  land  under  a  grant  from  a  State, 
and  produce  the  original  grant,  or  an 
exemplification    of    it,    except    where 
the  loss  of  public  records  shall  put  it 
out  of  his  or  their  power,  and  shall 
move  that  any  one  or  more  of  the  ad- 
verse party  inform  the  court  whether 
he  or  they  claim  a  right  or  title  to  the 
land  under  a  grant  from  some  other 
State,  the  party  or  parties  so  required 
shall  give  such  information,  or  other- 
wise  not   be    allowed   to    plead   such 
grant  or  give  it  in  evidence  upon  the 
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if  he  or  they  inform  that  he  or  they 
do  claim  under  such  grant,  any  one 
or  more  of  the  party  moving  for  such 
information  may  then,  on  petition  and 
bond  as  hereinbefore  mentioned  in 
this  act,  remove  the  cause  for  trial  to 
the  circuit  court  of  the  United  States 
next  to  be  holden  in  such  district; 
and  any  one  of  either  party  removing 
the  cause  shall  not  be  allowed  to 
plead  or  give  evidence  of  any  other 
title  than  that  by  him  or  them  stated 
as  aforesaid  as  the  ground  of  his  or 
their  claim,  and  the  trial  of  issues  of 
fact  in  the  circuit  courts  shall,  in  all 
suits  except  those  of  equity  and  of  ad- 
miralty and  maritime  jurisdiction,  be 
by  jury. 


['»  With  I  4  as  to  national  banks,  com- 
pare the  Act  of  July  12,  1882,  chap.  290, 
and  U.  S.  R.  S.,  §  629,  subd.  10,  and  see, 
also,  Leathei-  Manuf.  Bank  v.  Cooper,  120 
U.  S.  778;  Wilson  Co.  v.  Natl.  Bank, 
103  U.  S.  770;  First  Natl.  Bk.  v.  Doug- 
las Co.,  3  Dill.  298;  Third  Natl.  Bk.  v. 
Harrison,  8  Fed.  Rep.  721;  Kennedy  v. 
Gibson,  8.  Wall.  498;  Union  Natl.  Bk.  v. 
Chicago,  3  Biss.  82;  Main  v.  Second 
Natl.  Bk.,  6  id.,  26;  Foss  v.  First  Natl. 
Bk.,  3  Fed.  Rep.  185;  St.  Louis  Natl. 
Bk.  V.  Brinkman,  1  Fed.  Rep.  45;  Com- 
mercial. Natl.  Bk.  V.  Simmons,  8  Chic. 
L.  N.  164;  Pettilon  v.  Noble,  7  Biss. 
449;  Van  Antwerp  v.  Hulbnrd,  8 
Blatchf.  282;  Mitchell  v.  Walker,  36 
Leg.  Int.  74,  158;  First  Natl.  Bk.  v. 
Arlington,  16  Blatchf.  53.] 


[»U.  S.  R.  S.,§§  641,  642,  here  refer- 
red to,  relate  to  removal  in  civil  rights 
cases;  §  643  to  revenue  oflBcers  and  reg- 
istration law  cases;  §  644,  which  is  not 
expressly  saved,  provides  for  the  re- 
moval of  a  personal  action  by  an  alien 
against  any  citizen  of  a  State  who  is,  or 
at  the  time  the  action  accrued  was,  a 
civil  officer  of  the  United  States,  and  a 
non-resident  of  the  State  where  the 
jurisdiction  was  obtained  by  personal 
service   of   State   process.] 

[■-  §  722  provides  for  the  exercise  of 
the  jurisdiction  of  United  St^-Jtes  courts 
in  reference  to  civil  rights  and  crimes.] 

["  Title  XXIV  is  that  title  of  the 
Revised  Statutes  which  treats  of  the 
subject  of  civil  rights,  and  gives  an 
action  for  conspiracy  and  for  neglect  to 
prevent  conspiracy  against  auch  rights.] 


trial;  and  if  he  or  they  inform  that 
he  or  they  do  claim  under  such  grant, 
any  one  or  more  of  the  party  moving 
for  such  information  may  then,  on 
petition  and  bond,  as  hereinbefore 
mentioned  in  this  act,  remove  tlie 
cause  for  trial  to  the  circuit  court  of 
the  United  States  next  to  be  holden 
in  such  district ;  and  any  one  of  either 
party  removing  the  cause  shall  not  be 
allowed  to  plead  or  give  evidence  of 
any  other  title  than  that  by  him  or 
them  stated  as  aforesaid  as  the 
ground  of  his  or  their  claim. 


§  2.  [Directs  receivers  and  man- 
agers to  act  according  to  the  require- 
ments of  State  law.] 

§  3.  [Allows  receivers  or  managers 
appointed  by  U.  8.  courts  to  be  sued 
without  leave.  Such  suits  to  be  sub- 
ject to  the  equity  jurisdiction  of  the 
court  making  the  appointment  as  far 
as  necessary  for  justice.] 

[Citizenship  of  national  banks.io] 
Sec.  4.  That  all  national  banking  as- 
sociations established  under  the  laws 
of  the  United  States  shall,  for  the  pur- 
poses of  all  actions  by  or  against 
them,  real,  personal,  or  mixed,  and  all 
suits  in  equity  be  deemed  citizens  ot 
the  States  in  which  they  are  respec- 
tively located;  and  in  such  cases  the 
circuit  and  district  court  shall  not 
have  jurisdiction  other  than  such  as 
they  would  have  in  cases  between  in- 
dividual citizens  of  the  sarte  State. 

The  provisions  of  this  section  shall 
not  be  held  to  affect  the  jurisdiction 
of  the  courts  of  the  United  States  in 
cases  commenced  by  the  United 
States  or  by  direction  of  any  ofBcer 
thereof,  or  cases  for  winding  up  the 
affairs  of  any  such  bank. 

§  5.  That  nothing  in  this  act  shall 
be  held,  deemed,  or  construed  to  re- 
peal or  affect  any  jurisdiction  or  right 
mentioned  either  in  sections  six  hun- 
dred and  forty-one,  or  in  six  hundred 
and  forty-two,ll  or  in  six  hundred  and 
forty-three,  or  in  seven  hundred  and 
twenty-two,i2  or  in  title  twenty- 
four  13  of  the  Revised  Statutes  of  the 
United  States,  or  mentioned  in  section 
eight  of  the  Act  of  Congress,  of  which 
this  act  is  an  amendment,  or  in  the 
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["  §  8  of  the  act  of  1875  provided  for 
bi-lngiug  in  absent  defendants  In  suits 
to  enforce  or  remove  ilens  on  property.  J 

["  "  The  last  paragrapli  "  here  re- 
ferred to  undoubtedly  means  the  last 
clause,  tbougli  not  a  separate  paragraph, 
§  5,  consisting  only  of  one  paragraph, 
which  allowed  remand  to  be  reviewed 
by  the  U.  S.  Supreme  Court,  a  clause 
impliedly  repealed  also  by  the  last 
clause  of  §  1  of  the  act  of  1887.] 

["  §  640,  here  referred  to,  provided  for 
removal  of  suits  against  corporations 
other  than  banking  corporations  organ- 
ized under  the  laws  of  the  United 
States,  or  against  any  member  of  such 
for  any  alleged  liability  of  the  corpora- 
tion, or  of  a  member  of  such.] 

["  The  general  repeal  of  all  laws  and 
parts  of  laws  in  conflict  repeals  a  clause 
of  §  739,  unless  saved  by  §  5  {opposite) 
as  a  jurisdiction  "  mentioned  "  In  V.  S. 
II.  S.,  §  722;  and  perhaps  modiflea 
§§  738,  740,  741,  742,  and  numerous  local 
statutes  affecting  Georgia,  Michigan, 
Missouri,  Mississippi,  Ohio,  and  Tenne- 
see.] 


Act  of  Congress  approved  March  first, 
eighteen  hundred  and  seventy-flve.M 
entitled  "An  act  to  protect  all  citizens 
in  their  civil  or  legal  rights." 

§  6.  That  the  last  paragraph  15  of 
section  five  of  the  Act  of  Congress, 
approved  IVIarch  third,  eighteen  hun- 
dred and  seventy-five,  entitled  "An  act 
to  determine  the  jurisdiction  of  cir- 
cuit courts  of  the  United  States,  and 
to  regulate  the  removal  of  causes  from 
State  courts,  and  for  other  purposes," 
and  section  six  hundred  and  forty  18 
of  the  Revised  Statutes,  and  all  laws 
and  parts  of  laws  in  conflict  with  the 
provisions  of  this  act,i7  be,  and  the 
same  are  hereby  repealed:  Provided, 
That  this  act  shall  not  afifect  the  juris- 
diction over  or  disposition  of  any  suit 
removed  from  the  court  of  any  State, 
or  suit  commenced  in  any  court  of  the 
United  States,  before  the  passage 
hereof,  except  as  otherwise  expressly 
provided  in  this  act. 

[§  7.  Persons  within  the  degree  of 
first  cousin,  by  affinity  or  consanguin- 
ity to  the  Judge,  not  to  be  appointed 
or  employed  in  any  office  or  duty  in 
the  court. '\ 

Some  general  questions  of  construction  deserve  attention  before  considering 
the  several  classes  of  cases  in  which  removal  is  now  allowable. 

The  pecuniary  limit. ^  The  first  question  which  arises  in  proceeding  to 
test  the  removability  of  a  cause  is  whether  the  pecuniary  limit  in  section  1 
attaches  to  all  classes  of  cases,  or  only  to  those  classes  in  immediate  connection 
with  which  it  is  mentioned,  namely,  Federal  questions;  and  controversies 
between  citizens  of  diiferent  States,  or  citizens  of  a  State  and  foreign  States, 
citizens  or  subjects.  If  the  latter,  then  controversies  in  which  the  United 
States  are  plaintiffs  or  petitioners  can  be  removed  irrespective  of  pecuniary 
limit.  This  is  a  reasonable  construction,  and  almost  a  necessary  conclusion; 
otherwise  the  United  States  might  be  obliged  to  litigate  in  the  State  courts. 
It  is  also  sustained  by  the  authorities.  See  United  States  v.  Say  ward,  160 
U.  S.  493;  Fishback  v.  W.  U.  Tel.  Co.,  161  id.  96;  Holt  v.  Ind.  Mfg.  Co.,  176 
id.  68.  For  a  general  discussion  of  the  matter,  see  Follett  v.  Tillinghast, 
82  Fed.  Rep.  241. 

By  a  rather  free  construction  of  the  statute,  it  is  held  that  in  order  to 
authorize  the  removal  of  a  local  prejudice  case  the  pecuniary  limit  of  $2,000 
must  be  reached.      Re  Penn.  Co.,  137  U.  S.  45. 

A  State  land-grant  question  is  cognizable  irrespective  of  the  amount  in- 
volved. See  United  States  v.  Sayward,  160  U.  S.  493,  dictum.  But  there 
is  a  special  provision  in  a  later  section  (3)  for  challenging  either  party  to  a 
land-title  case  as  to  his  intent  to  give  a  State  land-grant  in  question,  and  that 
provision  is  expressly  subject  to  the  pecuniary  limit. 

Limit  as  to  locality.]  The  next  question  to  bear  in  mind  in  proceeding  to 
the  tests  of  removability  is  whether  the  clauses  of  the  last  half  of  the  section 
are  limitations  on  the  jurisdiction  of  the  Circuit  Courts  in  the  sense  intended 
in  section  2.  The  last  clause,  which  excludes  actions  by  assignees  when  the 
assignor  could  not  sue,  is  such  a  limitation;  and  one  object  of  the  new  act 
appears  to  be  to  prevent  removals,  on  the  ground  of  citizenship,  in  some  cases. 
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See  Mex.  Nat.  Ry.  Co.  v.  Davidson,  157  U.  S.  201,  208.  But  there  are  some 
difficulties  in  construing  the  clause  immediately  preceding  the  last,  as  having 
a  similar  function  and  object.  If  a  suit  cannot  be  removed  unless  the  Cir- 
cuit Court  would  have  had  original  jurisdiction  of  the  person  by  the  like 
service  or  residence,  then  the  right  of  removal,  which,  by  the  next  section,  is 
given  in  citizenship  cases  only  to  a  defendant,  being  a  non-resident  of  the 
State  where  he  is  sued,  will  be  further  confined  by  this  section  to  those  oases 
where  the  plaintiff  is  a  resident  of  the  district  in  which  his  cause  in  the 
State  court  is  pending.  Section  3.  I  understand  the  clause  to  relate  to  suits 
originally  commenced  in  the  United  States  court.  But  the  weight  of  author- 
ity is  that  the  restriction  upon  the  district  in  which  the  action  may  be 
brought  is  not  a  jurisdictional  limitation,  but  a  privilege  personal  to  the 
defendant  and  capable  of  being  waived  by  him.  See  St.  Louis,  etc.,  Ry.  Co. 
V,  McBride,  141  U.  S.  127;  Memphis  Sav.  Bank  v.  Houcheus,  115  Fed.  Rep.  96; 
Foulk  V.  Gray,  120  id.  156;  Roman  Pet.,  etc.,  Co.  v.  Hughes,  etc.,  Drilling 
Co.,  I3ff  id.  585;  Roberts  v.  Pineland  Club,  139  id.  1001;  Burch  v.  Southern 
Pac.  Co.,  139  id.  350.  Compare  Cochran  v.  Montgomery  Co.,  199  U.  S.  260, 
273. 

7.  Person  of  the  applicant.]  —  One  who  is  brought  in  as  a 
party  by  virtue  of  an  interest  acquired  pending  the  action  takes 
subject  to  the  removable  character  of  the  cause,  irrespective  of  his 
own  citizenship.^' 

So  one  intervening  in  a  suit,  after  the  right  to  a  removal  has 
been  barred,  is  also  barred  from  obtaining  such  removal  if  his 
intervention  is  merely  incident  to  the  original  suit,  even  though 
by  such  intervention  he  may  have  raised  a  separate  controversy,^^ 

The  appointment  of  a  receiver  for  a  corporation,  he  being  of 
the  same  State,  does  not,  before  its  dissolution  or  the  termina- 
tion of  its  powers  preclude  it  from  removing  a  cause.^" 

A  receiver  or  official  custodian  of  the  assets  of  a  dissolved  cor- 
poration, such  as  the  superintendent  of  insurance  in  the  case  of 
an  insolvent  insurance  company,  represents  the  corporation  and 
the  State  in  winding  it  up ;  and  on  becoming  a  party  to  an  action 
in  another  State  against  such  company,  by  citizen  of  such  latter 
State,  he  may  have  it  removed.  The  incapacity  of  an  officer  of 
one  State  to  sue  in  another  does  not  prevent  this.^^ 

18  Jefferson  v.  Driver,  117  U.  S.  272  (local  prejudice  case);  Cable  v.  Ellis, 
110  U.  S.  389   (citizenship  case). 

19  Cable  V.  Ellis,  110  U.  S.  389,  applied  in  Houston  &  Texas  Cent.  Ry.  Co. 
r.  Shirley,  111  U.  S.  358;  Kidder  v.  Northwestern  Mut.  Life  Ins.  Co.,  117 
Fed.  Rep.  997. 

20  Second  Nat.  Banic  v.  New  York  Silk  Mfg.  Co.,  11  Fed.  Rep.  532;  10 
Meyer's  Fed.  Dec,  §   1456. 

21  Especially  where  the  plaintiff  is  one  who  contracted  with  the  corporation, 
and  must  therefore  be  deemed  bound  by  the  statutes  providing  for  the  mode 
of  administering  in  the  ease  of  its  dissolution.  Relfe  t\  Rundle,  103  U.  S. 
222.  This  case  is  an  exceptional  one.  Great  Western  Mining  Co.  v.  Harris, 
198  U.  S.  561,  576. 
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The  rules  as  to  citizenship  are  stated  in  connection  with  citizen- 
ship cases. 

8.  Precluding  removal  by  assignment.']^ — A  right  to  remove, 
dependent  on  citizenship,  may  be  defeated  by  assigning  or  trans- 
ferring the  cause  of  action  to  one  whose  citizenship  is  such  as  to 
preclude  removal. 

If  the  assignment  is  merely  colorable,  and  the  assignor  re- 
mains the  real  party  in  interest,  the  objection  is  to  be  raised,  if 
at  all,  in  the  State  court. ^^  The  fact  is  not  a  ground  for  removal 
of  the  cause.^* 

9.  The  practice  in  obtaining  re7noval.]  —  For  the  purpose  of 
giving  jurisdiction  to  the  Circuit  Court  of  the  United  States,  a 
very  concise  petition  is  enough ;  and  if  the  petitioner  chooses  to 
rest  on  the  statute,  without  asking  any  order  or  approval  of  bond 
from  the  State  court,  it  is  enough  that  the  record  taken  with  the 
allegations  of  the  petition  allege  a  case  which  is  in  reality  within 
the  statute.  The  policy  of  the  United  States  courts  is  to  retain 
the  cause  if  it  be  properly  cognizable  by  them,  and  for  this  pur- 
pose even  to  amend  formal  defects  in  the  petition.^^ 

But  it  is  the  general  practice  of  the  State  courts,  although  sub- 
-mitting  to  the  removal  whenever  the  United  States  court  takes 
jurisdiction,  not  to  make  any  order,  nor  themselves  refuse  to 
allow  the  plaintiff  to  proceed  in  the  State  court,  unless  the  pe- 
tition, either  in  itself  or  with  the  aid  of  the  pleadings  or  other 
papers  actually  used  in  the  application  make  a  clear  case  under 
the  statute. 

Hence,  in  contested  cases,  there  is  frequently  a  period  between 
the  filing  of  the  petition  in  the  State  court  and  the  actual  exercise 
of  jurisdiction  in  the  Circuit  Court,  when  the  cause  may  appear 

22  See,  generally,  as  to  the  construction  of  the  provision  respecting  assign- 
ments, New  Orleans  v.  Quinlan,  173  U.  S.  191;  Neweass  v.  New  Orleans,  33 
Fed.  196. 

23  Oakley  v.  Goodnow,  118  U.  S.  43,  aff'g  25  N.  W.  Rep.  912,  913. 

24  Provident  Sav.  Soc.  v.  Ford,  114  U.  8.  635. 

25  See  Ayres  v.  Watson,  113  U.  S.  594.  For  cases  in  which  such  amend- 
ments were  allowed,  see  Kinney  v.  Col.  Sav.,  etc.,  Assn.,  191  U.  S.  78;  Powers 
t-.  Chesapeake,  etc.,  Ry.  Co.,  169  id.  72;  Robertson  v.  Scottish  Union  Ins.  Co., 
68  Fed.  Rep.  173.  But  of  course  substantial  defects  in  the  omission  of  juris- 
dictional facts  are  incurable  by  amendment.  Crehore  v.  Ohio,  etc.,  Ry.  Co., 
131  U.  S.  240;  Dalton  v.  Milwaukee  Mech.  Ins.  Co.,  118  Fed.  Bop.  876. 
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to  be,  so  to  speak,  hesitating  in  suspense  between  the  two  courts ; 
the  petitioner  treating  it  as  removed,  and  his  adversary  treating  it 
as  still  pending  in  the  State  court 

Therefore,  if  it  be  desired  to  foreclose  further  controversy  in 
the  State  court  by  taking  an  express  order  of  removal  or  ap- 
proval of  bond,  the  practitioner  will  draw  his  petition  with  suffi- 
cient fullness  to  substantiate  the  facts  mentioned  in  the  statute; 
and  if  he  uses  the  pleadings,  as  they  properly  may  be  used  for 
this  purpose  in  aid  of  the  petition,  he  will,  in  the  order,  recite 
the  fact  that  they  were  read  on  the  application. 

The  forms  here  given  are  in  some  respects  made  more  full  than 
absolutely  necessary  to  effect  removal,  by  reason  of  the  advantages 
of  thus  taking  an  order  in  the  State  court. 

10.  The  petition, —  facts.}  — It  is  enough  if  the  facts  as  to 
citizenship  appear  either  by  the  petition  or  by  the  record.  Thus, 
if  the  petition  alleges  citizenship  in  the  present  tense,  it  is  not  de- 
fective in  not  alleging  that  it  existed  at  the  commencement  of  the 
action,  if  that  fact  is  alleged  in  a  complaint  served  with  the  sum- 
mons.^® 

Mention  of  the  citizenship  in  the  bond  is  not  enough.  But 
amendment  may  be  allowed  by  filing  an  affidavit  of  the  faet.^^ 

The  petition  may  be  supported  by  accompanying  affidavits,  and 
other  documentary  evidence  presented  with  it,  to  substantiate 
facts  necessary  to  be  shown  and  not  appearing  by  the  record ;  and 
all  may  be  read  together  as  parts  of  the  same  instrument.^* 

20  steamship  Co.  v.  Tugman,  106  U.  S.  118,  rev'g  76  N.  Y.  207.  In  this 
ease  the  summons  and  complaint  were  served  on  the  same  day. 

Removal  cases,  100  U.  S.  457,  474  (holding  that  the  United  States  court 
could  resort  to  plaintiff's  affidavit  on  the  record  that  defendant  was  a  non- 
resident, and  to  descriptions  of  the  parties  contained  in  instruments  pleaded, 
as  evidence  of  citizenship  or  non-residence,  in  support  of  the  petition). 

s.  P.,  Bondurant  v.  Watson,  103  U.  S.  281,  286;  McLane  v.  Leioht,  27  Fed. 
Eep.  887. 

27  Field  V.  Blair,  1  Code  Rep.   (N.  S.)   361,  aff'g  1  id.  292. 

Reference  may  be  had  to  the  whole  record  (City  of  Ysleta  v.  Canada,  67 
Fed.  Eep.  6;  Roberts  v.  Pacific,  etc.,  Nav.  Co.,  121  id.  785),  although  a  paper 
improperly  in  the  record  may  not  be  considered.  Denny  v.  Pironi,  141 
U.  S.  121. 

28  Yulee  V.  Vose,  99  U.  S.  539,  545. 

The  certificate  of  the  clerk,  under  seal  of  his  office,  that  the  judge  was  duly 
qualified,  is  not  necessary  to  the  admissibility  in  evidence  of  an  exemplifica- 
tion of  a  record  of  naturalization,  in  a  question  of  removal  from  a  State  to 
a  United  States  Circuit  Court.  St.  Paul,  Minn.,  etc.,  R.  R.  Co.  i;.  Burton, 
111  U.  S.  788. 
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On  a  joint  petition,  removal  as  to  one  may  be  ordered  if  he 
could  have  petitioned  alone,  although  removal  be  denied  as  to  the 
other.2» 

11.  —  reference  to  statute.}  —  It  is  not  essential  to  mention 
in  the  petition  the  statute  under  which  the  petitioner  is  entitled 
to  prbceed,  nor  is  a  mistake  in  mentioning  the  wrong  one  any 
ground  for  refusing  removal  if  the  proper  facts  are  shown.^* 

12.  — situation  of  the  cause.}  — The  weight  of  authority,  at 
least  in  the  decisions  in  State  courts,  is  to  the  effect  that  the  re- 
quirement of  a  petition  means  such  a  petition  as  is  regular  and 
in  proper  form,  according  to  the  general  practice  of  the  State 
court  in  question,  respecting  applications  on  petition.  For  this 
reason,  under  the  New  York  General  Rules,  if  the  petition  be 
more  than  two  folios  in  length,  it  should  be  folioed;^^  and  if  an 
ex  parte  order  of  approval  and  removal  is  asked,  or  an  order  to 
show  cause,  the  petition  should  allege  that  no  previous  applica- 
tion has  been  made,  etc.*^ 

13.  —  signature  and  verification.]  —  The  State  court  may 
properly  refuse  to  act  iipon  a  petition  which  is  not  signed^^  and 
verified^*  according  to  the  ordinary  course  of  its  own  practice. 

An  attorney  or  counsel  appearing  for  the  party  has  implied 
authority  to  sign  the  petition,^^  and  an  agent  may  sign  if  his 
authority  be  proved  by  the  verification  or  other  sworn  allegation. 

In  either  case  the  appropriate  form  of  signature  is  to  subscribe 
the  name  of  the  party,  adding  "  by  "  his  attorney,  etc. 

20  Dart  V.  Walker,  4  Daly,  188. 

30  Street  R.  R.  Co.  v.  Hart,  114  U.  S.  654,  660  (holding  that  a  statement  in 
a  petition  that  the  removal  is  desired  under  the  local  prejudice  act  does  not 
impair  the  efficacy  of  a  petition  that  states  facts  that  make  out  »  case  for 
removal  under  the  citizenship  act). 

s.  p..  Dart  V.  Walker,  4  Daly,  188. 

SI  See  page  G3  of  this  volume. 

32  See  p.   116,  paragraph  84. 

33  Removal  cases.      100  U.  S.  457,  471. 

34  0gden  V.  Baker,  1  Green  (13  N.  J.  L.),  75.  The  omission  to  verify  may 
be  waived,  especially  when  all  essential  facts  appear  elsewhere  in  the  record. 
Howard  r.  Gold  Reefs  of  Georgia,   102  Fed.  Rep.  657. 

But  in  Shaft  v.  Phcenix  Mut.  Life  Ins.  Co.,  67  N.  Y.  544,  23  Am.  Rep.  13S, 
is  a  dictum  that  the  petition  need  not  be  verified  unless  under  a  statute 
expressly  requiring  it. 

35  Removal  cases.  100  U.  S.  457,  471;  Vandevoort  r.  Palmer,  4  Duer,  677. 
Contra,  Kirkpatrick  v.  Hopkins,  2  Miles,  277. 
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If  the  petition  is  by  a  defendant  who  has  only  appeared  in  the 
State  court  specially  for  the  purpose  of  contesting  its  jurisdiction 
over  his  person,  the  signature  of  the  petition  should  be  qualified 
as  for  the  purpose  of  the  application  only,  which  will  enable  the 
defendant  to  go  on  with  the  same  objection  in  the  United  States 
court.^^ 

Objection  to  the  omission  of  signature^^  or  verification^*  comes 
too  late  when  first  made  in  the  United  States  court,  except  that  if 
the  petition  be  relied  on  as  evidence  of  any  fact  necessary  to  be 
shown  to  the  Circuit  Court  in  order  to  give  jurisdiction  —  as,  for 
instance,  the  existence  of  local  prejudice  —  it  ought  to  be  duly 
verified  in  order  to  suffice  as  proof  in  that  court. ^® 

14.  Bond  —  form.']  —  The  general  rules  as  to  the  requisites  of 
a  bond  have  been  already  stated.*"  Formal  defects  and  irregu- 
larities may  be  amended." 

A  general  condition  that  the  petitioner  shall  "  do,  or  cause  to 
be  done,  such  other  and  appropriate  acts,  etc.,  as  required  by  law 
to  be  done  upon  the  removal  of  a  suit  into  the  United  States  Cir- 
cuit Court  from  a  State  court,"  is  sufficient,  but  the  practice  is  to 
specify  all  the  acts  specified  in  the  Statute.*^ 

15.  — amount.']  — The  amount  of  the  bond  must  be  sufficient 
to  indemnify  the  adverse  party  for  any  breach  of  the  condition.*' 

38  Miner  v.  Markham,  28  Fed.  Rep.  387;  Goldey  v.  Morning  News,  156  U.  S. 
518,  525. 

37  Removal  cases.     100  U.  S.  457. 

38  Howard  v.  Gold  Reefs  of  Georgia,  102  Fed.  Rep.  657;  Street  R.  R.  Co. 
V.  Hart,  114  U.  S.  654,  660  (where,  however,  the  objection  was  not  made 
even  on  motion  to  remand}. 

39  Sutherland  v.  Jersey  City,  etc.,  R.  R.  Co.,  22  Fed.  Rep.  356  (holding  thaf 
a  departure  from  the  State  law,  in  the  authentication  of  the  affidavit,  availed 
as  an  objection  in  the  Circuit  Court).  Re  Penn.  Ry.  Co.,  137  U.  S.  451 
(use  of  petition  as  proof). 

*"  See  p.  25  of  this  volume.  See,  also,  Burdick  v.  Hale,  7  Biss.  96 ;  Austin 
V.  Gagan,  39  Fed.  Rep.  626  (holding  that  a  bond  with  a  blank  space  for  penal 
sum,  was  ineffectual  to  accomplish  removal ) .  But  the  better  authority  is  to 
the  effect  that  an  omission  to  name  the  penal  sum  is  not  fatal,  but  amendable. 
Johnson  v.  Austin  Mfg.  Co.,  76  Fed.  Rep.  616;  Groton  Bridge,  etc.,  Co.  v. 
Am.  Bridge  Co.,  137  id.  284. 

41  Overman  Wheel  Co.  v.  Pope,  46  Fed.  Rep.  577. 

42  Cooke  V.  Seligman,  7  Fed.  Rep.  263,  17  Blatchf.  452  (holding  that  where 
such  a  clause  was  contained,  the  omission  to  express  the  obligation  to  enter 
special  bail  should  be  disregarded).  Compare,  however,  Harrold  v.  Arrinelon, 
64  Tex.  233. 

43  In  Blanehard  «.  Dwight,  12  Wend.  192,  it  was  said  that  $1,000  was 
enough  where  defendant  had  not  been  held  to  bail.  Five  hundred  dollars  was 
held  sufficient  in  Groton  Bridge,  etc.,  Co.  v.  Am.  Bridge  Co.,  137  Fed.  Rep.  284. 

49 
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The  question  of  sufficiency  will  rest  in  the  last  resort  with  the 
United  States  courts;  but  if  an  order  of  approval  and  removal 
is  to  be  asked  from  the  State  court,  that  court  must  also  be  satis- 
fied, and  though  it  cannot  arbitrarily  refuse  to  receive  a  bond 
apparently  sufficient,  without  giving  opportunity  to  justify  the 
sureties  or  otherwise  remedy  a  defect,**  it  may  require  as  a  con- 
dition of  making  any  order  that  the  amount  be  sufficient  in  its 
judgment,  and  that  the  sureties  justify. 

16.  — obligors.']  — It  is  usual,  but  not  essential,  to  have  the 
petitioner  join  in  the  bond.*^ 

17.  —  aclcnowledgmeni,  etc.]  —  The  State  court  may  properly 
refuse  to  act  upon  a  bond  which  is  not  acknowledged  or  proved, 
or  which  is  not  accompanied  by  an  affidavit  to  the  sufficiency  of 
the  surety;  but  if  it  accepts  and  approves  a  bond  which  lacks 
those  formalities,  the  objection  will  not  avail  in  the  Federal 
court.*^ 

18.  Separable  controversy.]  — If  there  is,  in  a  suit  of  which 
the  Circuit  Court  is  given  jurisdiction,  a  controversy  of  a  remov- 
able character,  "  which  is  wholly  between  citizens  of  different 
States,  and  which  can  be  fully  determined  between  them,  then 
either  one  or  more  of  the  defendants  actually  interested  in  such 
controversy,  may  remove  the  suit."*'^ 

If  the  complaint  charges  all  the  defendants  as  joint  contract- 

44  Taylor  v.  Shew,  54  N.  Y.  75  ( reversing  judgment  for  error  in  this 
respect ) . 

45  ISTye  V.  Northern  Cent.  E,y.  Co.,  24  Hun,  556 ;  People's  Bank  c.  JEtna  Ins. 
Co.,  53  Fed.  Kep.  161;  s.  P.,  p.  26  of  this  volume.  Contra,  Rough  v.  Booth 
(Cal.),  3  Pac.  Rep.  91. 

46  Cooke  t.  Seligman,  7  Ped.  Rep.  263,  17  Blatchf.  452. 

4TAet  of  Congress,  1875,  as  amended  by  Act  of  Mar.  3,  1887,  §  2,  p.  759 
(above) . 

Crump  V.  Thurber,  115  U.  S.  56;  St.  Louis  &  San  Francisco  Ry.  Co.  li. 
AVilson,  114  id.  60  (suits  to  compel  transfer  of  stock.  Controversy  with 
adverse  claimant  not  separable  from  that  with  the  corporation).  Followed 
in  Patterson  v.  Farmington  St.  Ry.  Co.,  Ill  Fed.  Rep.  262;  distinguished  in 
Lake  St.  El.  R.  R.  Co.  v.  Ziegler,  99  id.  122. 

Rand  v.  Walker,  117  U.  S.  340  (controversy  Avith  defendant  who  held  legal 
title  for  joint  benefit  of  himself  and  another  defendant,  not  separable  from 
that  with  the  latter ) . 

Ayres  v.  Wiswall,  112  U.  S.  187;  Coney  v.  Winehell,  116  id.  227;  U.  S. 
Mortg.,  etc.,  Co.  v.  McClure,  70  Pac.  Rep.  543  (foreclosure;  mortgagor  sought 
to  be  charged  with  deficiency,  a  necessary  party,  and  controversy  not 
separable). 
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ors  or  joint  wrongdoers,  it  is  enough  that  the  petition  allege  that 
the  petitioners  are  not  jointly  interested  or  liable  with  the  other 
defendants,  and  that  their  controversy  with  the  plaintifl'  is  a 
separate  one,**  or  that  the  defendants,  as  to  whom  removal  could 
not  be  ordered,  were  merely  formal  parties,  or  joined  merely  in 
order  to  prevent  removal.*®  But  joinder  of  sham  parties  or  nom- 
inal parties  without  interest  will  not  defeat  removal.^" 

The  mere  fact  that  the  defenses  or  answers  are  separate  does 
not  make  separate  controversies.^^ 

The  right  to  remove  on  the  ground  of  a  separable  controversy 
is  confined  to  the  parties  actually  interested  in  such  controversy.^^ 

If  a  separable  controversy  exists,  a  removal  for  such  cause  takes 
the  whole  suit  to  the  Circuit  Coxirt,  and  leaves  nothing  behind  for 
trial  in  the  State  court. ^' 

Bacon  v.  Eives,  106  U.  S.  99  (stranger  to  the  controversy,  who  occupies 
substantially  the  position  of  a  garnishee,  is  separable). 

Fraser  v.  Jennison,  106  U.  S.  191;  Blake  v.  McKim,  103  U.  S.  336 
(co-executors  not  separable). 

Tidelity  Ins.  Co.  v.  Huntington,  117  U.  S.  280;  Turnbull  Wagon  Co.  v. 
Sinthicum  Carriage  Co.,  80  Fed.  Rep.  4  (creditors  suit;  controversy  raised 
by  lienor  claiming  priority  against  plaintiff  not  separable). 

The  reader  will  find  other  authorities  on  this  question  of  separable  con- 
troversy and  joint  and  nominal  parties  collected  under  paragraph  4  of  division 
IV  (below),  and  in  Desty's  Federal  Procedure,  §  639a. 

48  Little  V.  Giles,  118  U.  S.  596;  Chesapeake,  etc.,  R.  R.  Co.  v.  Dixon, 
179  id.  131. 

*9  Chesapeake,  etc.,  R.  R.  Co.  v.  Dixon,  supra;  Plymouth  Gold  Mining  Co. 
V.  Amador  &  Sacramento  Canal  Co.,  118  U.  S.  264;  s.  p.,  Pirie  v.  Tvedt,  115 
id.  41,  and  see  dissenting  opinion. 

SOWergman  v.  Persons,  126  Fed.  Rep.  449;  Bryce  v.  Southern  Ry.  Co.,  122 
id.  709;,  Reeves  v.  Corning,  51  id.  778.  The  petitioning  defendant  must 
allege  and  prove  the  improper  joinder.  Railroad  Co.  v.  Wangelin,  132  U.  8. 
599;  Union  Term.  Ry.  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  119  Fed.  Rep.  209. 

51  Little  V.  Giles,  118  U.  S.  596;  Brooks  v.  Clark,  119  id.  502;  Rosenthal 
V.  Coates,  148  id.  142;  Ayres  v.  Wiswall,  112  id.  187;  St.  Louis  &  San  Fran- 
cisco Ry.  Co.  V.  Wilson,  114  id.  60;  following  Louisville  &  Nashville  R.  R.  Co. 
V.  Ide,  114  id.  52. 

So  held  also  of  separate  answers  by  several  defendants  sued  jointly  in  tort,, 
in  which  each  averred  that  he  acted  separately  on  his  own  account,  and  not 
jointly,  in  the  acts  complained  of.  Sloane  v.  Anderson,  117  U.  S.  275; 
Chesapeake,  etc.,  R.  R.  Co.  v.  Dixon,  179  id.  131. 

52  Rand  v.  Walker,  117  U.  S.  340;  Merchants'  Press  Co.  v.  North  Am.  Ins. 
Co.,  151  id.  368.  It  is  necessary,  in  the  absence  of  a  separable  controversy, 
that  all  of  the  defendants  join  in  the  application  for  removal.  Railroad  Co. 
V.  Martin,  178  U.  S.  245 ;  New  Eng.  Water  Works  Co.  v.  Farmers'  L.  &  T.  Co., 
136  Fed.  Rep.   521. 

53  Barney  v.  Latham,  103  U.  S.  205;  Brooks  v.  Clark,  119  id.  502  (Waite, 
Ch.  J. ) .  Compare  Girardey  v.  Moore,  5  Cent.  L.  J.  78.  Where  the  separable 
controversy  has  been  discontinued  or  settled,  after  removal,  the  case,  or  what 
remnant  may  remain,  must  be  remanded.  Connell  v.  Smiley,  156  U.  S.  335; 
Young  V.  Hoffman,  108  Fed.  Rep.  701. 
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19.  Unnecessary  and  improper  parties.]  —  Persons  who  are  not 
proper  parties  to  the  action  are  no  obstacle  to  a  removal  merely 
because  they  appear  as  parties  on  the  repord,  if  a  case  imder 
the  statute  exists  as  to  the  persons  joined  who  are  proper  parties.^* 

20.  Ousting  State  jurisdiction  hy  filing  petition,  hond,  etc.]  — 
The  due  presentation  and  filing  of  adequate  papers  removes  the 
cause;  and  subsequent  orders  in  the  State  court,  on  proceeding 
in  the  cause,  are  without  jurisdiction,  even  though  no  order  of  re- 
moval was  made  in  the  State  court.®' 

In  order  to  make  it  the  immediate  duty  of  the  State  court  to 
proceed  no  further,  the  petition  should  be  presented  to  the  court 
if  it  be  in  session. ®® 

The  mere  filing  of  the  papers  with  the  clerk  of  the  State  court 
in  vacation  ought  to  be  held  sufficient,  at  any  rate  to  suspend  the 
jurisdiction  of  the  State  court;"  but  when  this  is  done,  the  de- 
fendant should  seek  an  order  of  removal  as  soon  as  the  court  is  in 
session,®^  and  must  rely  on  notice  given  by  him  to  the  adverse 
party,  and  any  receiver  or  other  officer  of  the  court,  if  there  be 
any  concerned,  to  prevent  further  proceedings  in  the  State  court. 

A  State  court  will  not  oust  itself  of  jurisdiction  unless  a  plain 
case  is : 


1  made.®" 


54Bryce  v.  Southern  Ey.  Co.,  122  Fed.  Rep.  709;  Wirgman  v.  Persona, 
126  id.  449. 

55  Steamship  Co.  v.  Tugman,  106  U.  S.  118,  122,  rev'g  76  N.  Y.  207  (citizen- 
ship case);  Kern  v.  Huidekoper,  103  U.  S.  485  (citizenship  case).  ^  But  not 
so  absolutely  without  jurisdiction  as  to  render  a  subsequent  judgment  null 
and  void.     See  paragraph  8,  p.  785. 

56  Rhode  Island  Horse  Shoe  Co.  v.  Goodenough  Horse  Shoe  Co.,  1  Abb.  N.  C. 
12,  holding  that  in  the  Supreme  Court  in  the  city  of  New  York,  where  there 
is  no  vacation  or  cessation  of  terms,  the  petition  and  bond  required  under 
the  Act  of  1875  must  be  presented  to  the  court,  and  that  filing  them  with  the 
clerk  is  not  enough. 

Any  issues  of  fact  raised  upon  the  petition  must  be  tried  in  the  United 
States  court.      Burlington,  etc.,  R.  R.  Co.  v.  Dunn,  122  U.  S.  513. 

s.  p.,  Ex  -parte  Wells,  3  Woods,  128;  s.  p.,  Cobb  v.  Globe  Mut.  Life  Ins.  Co., 
3  Hughes,  452  (holding  that  on  presentation  to  a  State  court  of  a  petition 
for  removal,  it  is  right  and  proper  that  the  State  court  should  examine  the 
petition  to  see  whether  it  is  sufficient. 

5T  North  Am.  L.  &  T.  Co.  v.  Colonial,  etc.,  Co.,  3  S.  Dak.  590,  54  N.  W.  659. 

58  Hall  V.  Chatt.  Agrie.  Works,  48  Fed.  Rep.  599;  Roberts  v.  Chicago,  etc., 
R.  R.  Co.,  48  Minn.  521,  51  N.  W.  478. 

59Vose  V.  Yulee,  99  U.  S.  537,  545,  rev'g  (but  sustaining  on  this  point) 
64  N.  Y.  449,  452.     This  is  the  rule  followed,  I  believe  by  all  the  State  courts. 
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II.     FEDERAL  QUESTION  CASES. 

1.  The  right  of  removal.  4.  —the  rule  of  diligence. 

2.  How  the  question  is  raised.  5.  —amendment  of  the  issues. 

3.  Time  to  apply.  6.  Answer  after  judgment. 

1.  27(6  right  of  removal.^  — A  cause  arising  or  involving  con- 
troversy under  the  Constitution  or  laws  of  the  United  States,  or 
treaties  made  under  their  authority,  may  be  removed  by  the  de- 
fendant or  defendants,  irrespective  of  the  citizenship  or  residence 
of  the  parties,""  provided  it  be  a  suit  of  a  civil  nature  at  law  or  in 
equity,  and  the  amount  in  controversy  is  sufficient."^ 

The  statute  includes  a  case  where  only  the  plaintiff's  statement 
of  his  claim  involves  such  a  question."^ 

It  is  no  obstacle  to  removal  that  other  questions,  not  at  all  de- 
pending on  Federal  law,  are  also  involved  in  the  cause.  "^ 

2.  How  the  question  is  raised.']  — The  Federal  question  must 
appear  on  the  face  of  the  complaint  or  declaration,  in  order  to 
make  a  case  for  the  United  States  court."*  If,  therefore,  the  com- 
plaint does  not  plead  or  refer  to  any  provision  of  the  Constitution, 
laws,  or  treaties  of  the  United  States,  the  fact  that  defendant 
asserts  such  a  right  or  denies  to  the  plaintiff  such  a  right  which 
is  essential  to  his  recovery,  does  not  make  the  action  removable, 
but  the  defendant  is  remitted  to  his  vsrrit  of  error  from  the  State 
court.  Nor  can  plaintiff,  by  anticipating  and  controverting  de- 
fendant's claim  under  a  Federal  statute,  made  a  Federal  ques- 
tion.«« 

The  Federal  question  cannot  be  raised  by  allegations  in  the 
petition  for  removal,  or  in  the  pleadings  following  the  com- 
plaint."" 

e«  San  Joaquin,  etc.,  Canal  Co.  v.  Stanislaus  County,  90  Fed.  Rep.  516. 

61  Act  of  Congress  of  Mar.  3,  1887,  §  2,  p.  759  (above). 

62  Tennessee  v.  Union,  etc.,  Bank,  152  U.  S.  454;  Houston,  etc.,  R.  R.  Co.  v. 
Texas,  177  id.  66. 

«3  Railroad  Co.  r.  Mississippi,  102  U.  S.  135;  People  v.  Sanit.  Dist.  of 
Chicago,  98  Fed.  Rep.  150. 

64  Tennessee  v.  Union  Bank,  152  U.  S.  454;  Spencer  v.  Duplan  Silk  Co.,  191 
U.  S.  526.  An  exception  exists  in  the  case  of  a  Federal  corporation  defend- 
ant, to  the  extent  that  it  may  show  its  status  as  such  in  its  petition.  Texas, 
etc.,  Ry.  Co.  v.  Cody,  166  U.  S.  606;  Scott  v.  Choctaw,  etc.,  R.  R.  Co.,  112 
Fed.  Rep.  180. 

65  Tennessee  v.  Union  Bank,  supra;  Florida,  etc.,  R.  R.  Co.  v.  Bell,  176  U.  S. 
321.  Nor  by  setting  up  a  Federal  question  by  way  of  reply.  Houston,  etc., 
R.  R.  Co.  V.  Texas,  177  U.  S.  66. 

66  Chappell  V.  Waterworth,  155  U.  S.  102;  Minnesota  v.  Northern  Sec.  Co., 
194  id.  48,  64. 
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Imperfection  in  the  form  of  allegation  should  not  be  deemed 
to  prevent  the  arising  of  a  Federal  question  which  the  pleading  in- 
dicates an  intent  to  raise,  but  the  facts  alleged  must  be  sufficient  to 
enable  the  court  to  see  that  the  right  claimed  does  really  and  sub- 
stantially involve  such  question.*' 

A  suit  cannot  be  said  to  be  one  arising  under  the  Constitution 
or  laws  of  the  United  States  unless  it  appears  on  the  face  of  the 
complaint,  or  declaration,  that  some  title,  right,  privilege,  or  im- 
munity, on  which  the  recovery  depends,  will  be  defeated  by  one 
construction  of  the  Constitution  or  a  law  of  the  United  States,  or 
sustained  by  an  opposite  construction.** 

87  See  City  Ey.  Co.  v.  Cit.  St.  Ry.  Co.,  166  U.  S.  557 ;  Nashville,  etc.,  Ry. 
Co.  V.  Taylor,  86  Fed.  Rep.  168,  178. 

88  Starin  v.  New  York,  115  U.  S.  248,  257,  and  case  cited;  Germania  Ins. 
Co.  V.  Wisconsin,  119  id.  473;  Cooke  v.  Avery,  147  id.  385;  Newburyport 
Water  Co.  v.  Newburyport,  193  id.  561. 

A  suit  cannot  be  removed  simply  because,  in  its  progress  a  construction 
of  the  Constitution  or  a  law  of  the  United  States  may  be  neeessaiy,  unless  it, 
in  part  at  least,  arises  out  of  a  controversy  in  regard  to  the  ojieration  and 
effect  of  some  provision  in  that  Constitution  or  law  upon  the  facts  involved. 
Gold-washing  &  Water  Co.  v.  Keyes,  96  U.  S.  199;  Bankers'  Mut.  Cas.  Co. 
V.  Minnesota,  etc.,  R.  R.  Co.,  192  id.  371. 

Where  a  party  removes,  under  a  statute  of  the  United  States,  from  a  State 
court  to  the  Circuit  Court  of  the  United  States  a  case  depending,  in  point 
of  merits,  on  the  right  construction  of  such  statute,  the  Circuit  Court  cannot 
dismiss  and  remand  the  case  on  motion  on  the  ground  that  it  has  no  jurisdic- 
tion, because  the  statute  is  unconstitutional  and  void.  Mayor  v.  Cooper,  6 
Wall.  247. 

When  the  right  of  a  removal  of  a  cause  from  a  State  court  to  a  Circuit 
Court  of  the  United  States  is  denied  by  a  State  court,  this  denial  raises  a 
Federal  question  for  the  purpose  of  a  writ  of  error  by  the  removing  party. 
Oakley  v.  Goodnow,  118  U.  S.  43;  Meoke  v.  Valley,  etc..  Mining  Co.,  89  Fed. 
Rep.  114.  (Practice  where  both  courts  assume  jurisdiction.)  See,  also,  Hick- 
man V.  Mississippi,  etc.,  Ry.  Co.,  97  id.  113. 

Corporations.]  — Corporations  of  the  United  States,  created  by  and  organ- 
ized under  acts  of  Congress,  are  entitled  to  remove  suits  brought  against 
them,  on  the  ground  that  such  suits  are  suits  "  arising  under  the  laws  of  the 
United  States."  Pacific  R.  R.  Co.  v.  Kirk,  115  U.  S.  2;  Texas,  etc.,  Ry.  Co. 
V.  Cody,  166  U.  S.  606. 

Otherwise  of  national  banks.  See  Act  of  Mar.  3,  1887,  p.  763  (ahove),  as 
corrected  by  Act  of  1888;  Cont.  Nat.  Bank  v.  Buford,  191  U.  S.  119. 

Proceedings  by  a  State  against  a  corporation  created  under  its  own  laws, 
in  the  nature  of  quo  warranto,  for  the  abandonment,  relinquishment,  and 
surrender  of  its  power  to  another  corporation  with  which  it  has  been  consoli- 
dated under  a  law  of  the  United  States,  and  proceedings  against  the  directors 
of  said  consolidated  company  for  usurping  the  powers  of  such  State  corpora- 
tion, are,  when  in  the  form  of  civil  actions,  suits  arising  under  the  laws  of 
the  United  States.      Ames  v.  Kansas,   111  U.   S.  449. 

Corporations  consolidated  under  Federal  law  must  be  treated  as  a  Federal 
corporation.      Federal  Corp.  r.  Stanford,  70  Fed.  Rep.  346. 

Judgments.] — The  fact  that  a  judgment  was  recovered  in  a  court  of  the 
United  States  does  not,  in  a  suit  upon  that  judgment,  raise  a  question  under 
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While  the  parties  are  litigating  a  preliminary  and  jurisdic- 
tional queston,  raised  by  motion,  as  to  whether  the  State  court 

the  laws;  of  the  United  States.      Provident  Sav.  Soe.  v.  Ford,  114  U.  S.  635; 
Pope  V.  Louisville,  etc.,  Ky.  Co.,  173  id.  573. 

The  mere  fact  that  a  judgment,  which  it  was  the  object  of  the  suit  to 
impeach  as  collusively  obtained,  was  obtained  in  a  United  States  court  after 
improper  removal;  held,  not  to  raise  a  Federal  question.  Rand  v.  Walker, 
117  U.  S.  340,  345. 

Suits  against  a  receiver  appointed  by  a  Federal  court  are  not  necessarily 
arising  under  Federal  laws.      Gobleman  v.  Peoria,  etc.,  Ry.  Co.,  179  \J.  S.  335. 

Orcmts  of  lands  or  franchises.]  — In  an  action  against  a,  city  to  quiet  title 
to  lands  granted  to  the  city  by  an  act  of  Congress,  for  uses  and  purposes 
specified  in  the  ordinances  of  the  city,  ratified  by  a  specified  act  of  the  State 
■legislature,  it  appearing  that  the  plaintifif  claimed  as  one  of  the  beneficiaries 
under  the  grant  by  the  operation  of  such  ordinances,  Jueld,  that  the  question  of 
title  involved  did  not  arise  under  the  laws  of  the  United  States  so  as  to 
authorize  a  removal.     Hoadley  v.  San  Francisco,  94  U.  S.  4. 

Right  to  remove  upheld  in  mandamus  proceedings  by  u  State  against  a 
railroad  company  to  compel  the  removal  of  a  bridge  over  a  navigable  stream 
on  the  line  between  two  States,  the  maintenance  of  which  bridge  was  alleged 
by  the  company  to  have  been  authorized  by  an  act  of  Congress,  and  under 
which  it  was  also  alleged  to  have  become  a  part  of  a,  post-road  over  which, 
for  several  years,  mails  of  the  United  States  had  been  carried.  Railroad  Co. 
V.  Mississippi,  102  U.  S.  135. 

Officers.']  —  An  action  against  a  marshal  of  the  United  States  for  seizing 
a  stock  of  goods,  more  than  $500  in  value,,  under  authority  of  a  writ  from  a 
District  Court  of  the  United  States,  in  proceedings  in  bankruptcy,  the  suit 
being  on  his  official  bond,  and  the  sureties  thereon  being  joined  as  co-defend- 
ants, is  a  suit  of  a  civil  nature,  arising  under  the  Constitution  and  laws  of 
the  United  States.  Feibelman  v.  Packard,  109  U..  S.  421;  Sonnentheil  v. 
Moerlin  Brewing  Co.,  172  id.  401.      s.  p.,  Howard  v.  United  States,  184  id.  676. 

A  suit  to  try  the  title  to  a  State  oflice,  held,  not  removable  on  the  ground 
that  the  opponents  of  the  petitioner  had  been  guilty  of  a.  violaion  of  U.  S. 
R.  S.,  §  5507,  in  depriving  those  who  would  have  voted  for  petitioner  of  theii 
right  to  vote.  For  though  in  such  a  case  the  question  whether  those  so 
depriving  others  of  the  right  to  vote  were  guilty  of  a  crime  punishable  by  law, 
might  depend  alone  on  the  laws  of  the  United  States;  yet  the  effect  of  such 
unlawful  practices  on  the  election  of  a  purely  State  officer  did  not  depend  on 
the  laws  of  the  United  States.      Dubuclet  v.  Louisiana,  103  U.  S.  550. 

Impairing  obligation  of  contracts.]  Where,  in  an  action  for  trespass  for 
carrying  away  plaintiff's  goods  under  a  tax  levy,  defendant  set  up  a  law 
forbidding  him  to  receive  in  payment  of  taxes  coupons  such  as  were  ofi'ered 
by  plaintiff ;  and  thereupon  plaintiff  demurred,  and  upon  the  record  no  ground 
of  the  invalidity  of  the  law  could  be  inferred,  save  that  it  was  avoided  by 
the  provision  of  the  United  States  Constitution  that  forbids  a  State  to  pass 
a  law  that  impairs  the  obligation  of  a  contract ;  held,  that  the  case  arose  under 
the  United  States  Constitution.      Smith  v.  Greenhow,  109  U.  S.  669. 

See,  also,  Stewart  v.  Virginia,  117  U.  S.  612,  holding  that  a  proceeding  under 
the  Virginia  statute  to  identify  coupons  tendered  in  the  payment  of  taxes 
due  the  State  allowing  jury  trial,  was  not  a  suit  of  a  civil  nature  arising 
under  the  laws  or  Constitution  of  the  United  States. 

Patents.] — A  suit  for  moneys  alleged  to  be  due  to  complainant,  under  a 
contract  whereby  certain  letters  patent  granted  to  him  were  transferred  to 
the  defendant,  held,  not  such  as  could  be  removed,  as  it  did  not  involve  the 
validity  or  construction  of  the  patents.  Albright  v.  Teas,  106  U.  S.  613; 
Pratt  V.  Paris  Gas  Light,  etc.,  Co.,  168  id.  255. 
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has  acquired  jurisdiction  of  the  person,  the  suit  is  not  deemed  so 
far  brought  as  to  raise  a  Federal  question  which  it  may  be  in- 
tended to  litigate  on  the  merits.®^ 

3.  Time  to  apply.] — The  petition  and  bond  must  be  filed  in 
the  State  court  in  Federal  question  cases  and  in  citizenship  cases, 
"  at  the  time,  or  any  time  before,  the  defendant  is  required  by 
the  laws  of  the  State  or  the  rule  of  the  State  court  in  which  such 
suit  is  brought  to  answer  or  plead  to  the  declaration  or  complaint 
of  the  plaintiff.^"  A  contest  over  a  right  to  a  provisional  remedy, 
or  the  like,  does  not  affect  the  right  of  removal.'''^ 

The  time  within  which  defendant  is  required  to  plead,  not  the 
day  on  which  he  serves  or  files  his  answer  or  plea,  marks  the 
limitation  of  the  right  of  removal.'^  The  pleading  itself  need 
not  be  served  or  filed  before  the  application  for  removal  is  made, 
nor  until  the  action  is  within  the  Circuit  Court,  provided  it  is  made 
to  appear  in  the  petition  that  a  controversy  exists.^^ 

4.  — the  rule  of  diligence.]  — The  Act  of  1875  required  the 
application  to  be  made  "  before  or  at  the  term  at  which  said 
cause  could  be  first  tried,  and  before  the  trial  thereof;"  and  the 
settled  construction  of  that  clause  was  that  it  meant  the  first  term 
at  which  the  cause  was  in  law  triable  — the  first  term  in  which 
the  cause  would  stand  for  trial  if  the  parties  had  taken  the  usual 
steps  as  to  pleadings  and  other  preparations. 

If  the  same  rule  of  diligence  is  applied  as  under  that  act, 
the    defendant    will    not,    perhaps,    by    consenting    to    extend 

«9  Germania  Ins.  Co.  v.  Wisconsin,  119  U.  S.  473. 

In  an  action  in  a  State  court  against  a  corporation,  on  a  judgment  recov- 
ered against  it  in  a  United  States  Circuit  Court,  a  ground  of  removal  is  not 
furnished  by  allegations  of  the  defendant  that  it  never  was  an  inhabitant  of 
the  district  where  the  judgment  was  recovered  and  never  was  served  with 
process  in  such  district,  without  negativing  service  of  process  on  an  agent  of 
the  defendant  in  such  district,  and  the  actual  appearance  of  the  defendant  in 
the  suit.  Provident  Sav.  Inst.  v.  Ford,  114  U.  S.  635  (application  on  ground 
of  question  being  involved  under  U.  S.  R.  S.,  §  739). 

70  Act  of  Mar.  3,  1887,  §  3,  as  amended  by  Act  of  Aug.  13,  1888.  A 
demurrer,  or  a  plea  in  abatement,  even  to  the  jurisdiction,  is  such  an  answer 
or  pleading  within  the  statute.  Martin  v.  Bait.  &  O.  R.  R.  Co.,  151  U.  S. 
673,  680.  Leave  to  answer  over,  after  over-ruling  defendant's  demurrer,  does 
not  extend  the  time.      McDonald  r.  Hope  Mining  Co.,  48  Fed.  Rep.  593. 

71  Sidway  r.  Missouri  Land,  etc.,  Co.,  116  Fed.  Rep.  381;  Ella  v.  Brown, 
136  id.  439. 

72  Gavin  v.  Vance,  33  Fed.  Rep.  84.  A  different  rule  applies  in  those  juris- 
dictions where  the  time  within  which  to  plead  is  not  definitely  fixed.  See 
Lockhart  r.  Memphis,  etc.,  R.  R.  Co.,  38  id.  274. 

73Wi]coxen  v.  Chicago,  etc.,  R.  R.  Co.,  116  Fed.  Rep.  444. 
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plaintiff's  time  to  serve  his  complaint,  lose  the  right  to  remove 
when  he  himself  subsequently  answers;  but  he  may,  perhaps, 
be  held  to  lose  the  right  by  delay  while  availing  himself  of  an 
extension  of  his  own  time  to  answer.  The  decisions  on  the  latter 
point  are  in  hopeless  conflict.'"*  In  the  second  circuit  it  is  settled 
that  extensions  of  time  to  plead,  either  by  stipulation  or  order, 
extend  the  time  for  removal.'^^ 

5.  —  amendment  of  the  issues.]  —  Upon  the  same  principle, 
defendant  cannot  enlarge  his  time  to  apply  by  availing  himself 
of  the  right  which  the  laws  or  rules  of  the  State  court  give  to 
amend  his  answer  of  course  after  his  original  time  to  answer  has 
expired.'* 

On  the  other  hand,  if  plaintiff,  by  an  amended  or  supplemental 
complaint  for  the  first  time  raises  a  Federal  question,  defendant's 
application,  on  the  ground  of  a  Federal  question,  would  seem  to 
be  in  time  if  made  at  or  before  his  time  to  answer  the  amended 
or  supplemental  pleading  first  expires.''  The  amendment  must, 
however,  constitute  a  substantially  different  claim  or  cause  of 
action.'®  Or,  if  a  citizenship  case,  it  is  shown  that  by  a  discon- 
tinuance as  to  some  defendants,  the  action  is  now  for  the  first  time 
removable.'® 

6.  Answer  after  judgment.]  —  The  opening  of  a  judgment  had 
by  default,  on  the  part  of  a  defendant  who  had  no  actual  notice 

7*  That  extensions  of  time  to  plead,  either  by  stipulation  or  court  order, 
will  extend  the  time  to  apply  for  removal,  see  cases  cited  under  next  note,  and 
Chiatovich  v.  Hanohett,  78  Fed.  Eep.  193.  Contra,  Spangler  v.  Atchison,  etc., 
R.  R.  Co.,  42  id.  305;  Egan  v.  Chicago,  etc.,  R.  R.  Co.,  53  id.  675;  Fox  v. 
Southern  Ry.  Co.,  80  id.  945. 

It  would  seem  that  the  determination  of  the  question  is  dependent  upon 
the  local  practice  and  rules.  If  a  rule  of  the  State  court  is  invoked  it 
should  be  made  a  part  of  the  record,  as  the  Federal  court  will  not  necessarily 
take  judicial  notice  of  it.     Yarnell  v.  Felton,  102  Fed.  Rep.  369. 

reOroton  Bridge,  etc.,  Co.  i;.Am.  Bridge  Co.,  137  Fed.  Rep.  284;  Lord  v. 
Lehigh  Valley  R.  R.  Co.,  104  id.  929;  Mayer  v.  Ft.  Worth,  etc.,  R.  R.  Co., 
93  id.  601 ;  Allmark  v.  Platte  Steamship  Co.,  76  id.  614. 

Ts  In  Babbitt  v.  dark,  103  U.  S.  606,  612,  it  was  held  that  under  the  above 
quoted  Act  of  1875,  application  must  be  made  with  reference  to  the  issues 
first  formed,  and  that  an  application  after  such  first  framed  issues  could  have 
been  tried,  and  made  in  view  of  subsequent  amendments  of  the  pleadings,  was 
too  late.     See,  also,  Doyle  v.  Beaupre,  39  Fed.  Rep.  289. 

7T  Evans  v.  Dillingham,  43  Fed.  Rep.  177;  Mattoon  v.  Reynolds^  62  id.  417; 
Guarantee  Co  v.  Hannoy,  104  id.  369. 

'8  Painter  v.  New  River  Min.  Co.,  98  Fed.  Rep.  544. 

™  Powers  V.  Chesapeake,  etc.,  R.  E.  Co.,  169  U.  S.  92;  Myrtle  v.  Nevada, 
etc.,  Ry.  Co.,  137  Fed.  Rep.  193. 
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of  suit,  but  was  proceeded  against  by  constructive  service,  is,  foar 
all  practical  purposes,  a  new  suit  as  against  him,  even  though 
the  State  statute  gives  the  court  power  to  confirm  the  original 
decree;  if  the  defense  be  unsuccessful ;  and  hence  it  may  be  that  in 
such  case  an  application  to  remove  the  cause  will  be  in  time  if 
made  before  the  time  thus  given  to  answer  expires.®" 

But  the  opening  of  a  judgment  had  by  default  on  the  part  of 
a  defendant  who  was  personally  served  or  voluntarily  appeared, 
does  not  seem  to  revive  his  right  to  apply  for  removal. 

The  question  whether  a  joint  debtor,  not  served  until  after 
judgment  binding  the  joint  property,  is  in  time  if  he  applies 
at  or  before  answering  when  he  has  been  summoned,  seems  to 
depend  on  whether,  under  the  State  statute,  the  summoning  of 
him  is  a  proceeding  in  the  original  action,*^  as  was  the  case  under 
the  N.  T.  Code  of  Procedure,®^  or  a  new  action  as  is  now  the 
case  under  the  IST.  Y.  Code  of  Civil  Procedure.** 

In  the  case  of  a  judgment  had  against  some,  and  litigation 
continuing  as  to  others,  if  the  judgment  already  passed  has 
removed  one  or  more  of  the  defendants  from  the  controversy 
so  efFectually  that  a  judgment  against  the  petitioner  will  be 
completely  separate,  and  the  controversy  sought  to  be  removed 
will  not  affect  the  execution  of  the  judgment  on  the  other  contro- 
versy, the  application  may  be  sustained,  otherwise  not.^* 

III.     CITIZENSHIP  CASES. 

1.  What  is  citizenship.  4.  Allegation  of  citizenship. 

2.  Person  of  applicant.  5.  Time  of  citizenship. 

3.  Alienage.  6.  Time  of  applying. 

1.  What  is  citizenship.]  ■ — •  Citizenship  is  not  to  be  confounded 
with  residence.  It  involves  residence  plus  the  intention  of 
remaining.*^ 


soHarter  v.  Kernochan,  103  U.  S.  562  (holding  that  on  his  appearance, 
when  let  in  after  decree,  though  without  being  required  to  file  an  answer, 
"  the  suit  became  as  to  him  for  all  practical  purposes  a  new  suit,"  and  this, 
although  the  statute  gave  the  court  authority  to  confirm  the  former  decree, 
instead  of  entering  a  new  one. 

81  Fletcher  v.  Hamlet,  116  U.  S.  408:  Abel  v.  Book,  120  Fed.  Ken   47 

82  §  375.  ^'       ■ 

83  §  1937. 

84  Brooks  r.  Clark,  119  U.  S.  502;  Patchin  v.  Hunter,  38  Fed.  Rep.  51; 
Lederer  v.  Sire,  105  id.  529. 

85Bondurant  v.  Watson,  103  U.  S.  281.  For  definitions  of  citizenship,  see 
Tj.  S.  R.  S.,  §§  1992  et  seq.;  U.  S.  Const.  Amendt.;  Cable  v.  Ellis,  110  U.  S. 
389;  Morse  on  Citizenship. 
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An  allegation  of  residence  in  a  State  will  not  satisfy  the 
requirement  of  the  statute.®* 

Citizenship  of  a  territory  ox  of  the  District  of  Columbia  is 
not  enough.®^ 

2.  Person  of  applicant.] — The  citizenship  to  be  considered 
is  the  personal  status  of  the  party  in  question,  irrespective  of  any 
representative  character,  such  as  executor  or  administrator.  An 
estate  of  a  decedent  has  no  citizenship,  and  the  inquiry  must  be 
for  that  of  the  person  who  for  the  time  being  is  executor  or- 
administrr,  tor.®* 

A  corporation  may  be  said  to  have,  by  imputation  of  law,  for 
the  purpose  of  removal  of  causes,  citizenship  in  the  State  under 
the  laws  of  which  it  is  organized  f^  and  by  the  Act  of  1887 
national  banks  are  to  be  deemed  citizens  of  the  State  in  which 
they  are  located.^" 

86  This  requires  the  more  attention  because,  in  several  cases,  the  word 
resident  is  used  as  a  convertible  term.  A  man  may  have  two  residences  in 
different  States,  or  inay  be  a  citizen  of  one  State  and  temporarily  resident 
in  another. 

Several  attempted  removals  have  failed  by  reason  of  this  inexact  use  of 
language.  Everhart  v.  Huntsville  College,  120  U.  S.  223;  Neel  v.  Penn.  Co., 
157  id.  153;  Dinet  v.  City  of  Delevan,  117  Fed.  Rep.  978;  Corp  v.  Vermilye, 
3  Johns.  145;  Pechner  v.  Phoenix  Ins.  Co.,  95  U.  S.  183;  65  N.  Y.  195.  lu 
Glover  v.  Shepperd,  15  Fed.  Rep.  833,  the  defect  was  held  amendable  even  in 
the  Circuit  Court,  no  objection  having  been  raised  to  the  defect  by  the 
adverse  party.  An  allegation  of  citizenship  of  the  United  States,  and  residence 
in  a  State,  may,  perhaps,  be  inferentially  enough  (t6.),  especially  if  no 
objection  is  made  in  the  State  court. 

In  Grace  v.  American  Central  Ins.  Co.,  109  U.  S.  278,  284,  a  description 
in  the  bond  of  the  plaintiffs,  as  "  of  the  county  of  Kings  and  State  of  New 
York,"  held,  insiifBcient  to  show  citizenship. 

s^  Cameron  v.  Hodges,  127  U.  S.  322;  Glover  v.  Shepperd  (above),  and  cases 
cited. 

88Amory  v.  Amory,  95  U.  S.  186;  Cooke  r.  Seligman,  17  Blatohf.  452; 
Brisenden  v.  Chamberlain,  53  Fed.  Rep.  307;  Wilson  v.  Smith,  66  id.  81. 

89  Steamship  Co.  «.  Tugman,  106  U.  S.  118,  rev'g,  on  other  grounds,  76  N.  Y. 
207  (holding  that  the  members  of  a  corporation,  domestic  or  foreign,  are  con- 
clusively presumed  to  be  citizens  of  the  State,  which  granted  the  charter). 

As  to  the  citizenship  of  corporations,,  see  39  Am.  Law  Rev.  564. 
U.  S.  R.  S.,  §  640,  as  to  corporations  other  than  national  banks,  is  repealed 
by  the  Act  of  1887.    Thomas  v.  Trustees  of  Ohio  Univ.  195  U.  S.  207. 

90  That  all  national  banking  associations  established  under  the  laws  of 
the  United  States,  shall,  for  the  purposes  of  all  actions  by  'or  against  them, 
real,  personal,  or  mixed,  and  all  suits  in  equity,  he  deemed  citizens  of  thu 
Slates  in  which  they  are  respectively  located;  and  in  such  cases  the  circuit 
and  district  courts  shall  not  have  jurisdiction  other  than  such  as  they  would 
have  in  cases  between  [by  or  against]  individual  citizens  of  the  same  State. 

"  The  provisions  of  this  section  shall  not  be  held  to  affect  the  jurisdiction 
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For  the  purpose  of  obtaining  the  removal  of  the  cause,  a 
corporation  always  remains  a  citizen  of  the  State  of  its  original 
incorporation,  and  neither  the  filing  of  its  charter  in  another  State 
as  a  condition  of  doing  business  therein,  nor  even  a  re-incorpora- 
tion in  another  State  affects  its  status  as  a  citizen.®^ 

In  the  case  of  a  partnership,  the  citizenship  of  each  member 
who  is  joined  as  a  party  must  be  stated.^^ 

Other  matters  common  to  the  personality  of  the  applicant  in 
other  than  citizenship  cases  have  been  already  stated.®^ 

3.  Alienage.]  — An  alien's  declaration  of  intention  to  become 
a  citizen  of  the  United  States  does  not  terminate  his  character  as 
a  citizen  or  subject  of  a  foreign  country  within  the  statute.^* 

Section  644  of  the  U.  S.  Revised  Statutes  provides  for  removal 
of  suits  by  aliens  against  any  citizen,  being  a  civil  officer  of  the 
United  States  and  a  non-resident  of  the  State  wherein  jurisdiction 
is  obtained  by  service  of  State  process.®^ 

4.  Allegation  of  citizenship.]  —  The  citizenship  on  which 
jurisdiction  of  the  Circuit  Court  depends,  or  the  facts  which  in 
legal  intendment  constitute  such  citizenship,  must  be  distinctly 
and  positively  averred  in  the  pleadings,  or  appear  affirmatively 
and  with  equal  distinctness  in  other  parts  of  the  record,*®  or  in 
the  petition. 

of  the  courts  of  the  United  States  in  cases  commenced  by  the  United  States, 
or  by  direction  of  any  officer  thereof,  or  cases  for  winding  up  the  affairs  of 
any  such  bank."  Act  of  Congress,  March  3,  1887,  §  4,  as  amended  by  the 
Act  of  Aug.  13,  1888. 

81  St.  Louis,  etc.,  Ey.  Co.  v.  James,  161  U.  S.  545;  Louisville,  etc.,  Ey.  Co. 
V.  Louisville  Trust  Co.,  174  id.  552;  Southern  Ey.  Co.  v.  Allison,  190  id.  326. 
Compare  the  rulings  in  New  York,  in  Matter  of  Sage,  70  N.  Y.  220 ;  Matter  of 
Cooley,  186  N.  Y.  220. 

92  Adams  v.  May,  27  Fed.  Eep.  907.  The  requirements  apply  as  well  to 
limited  partnerships.     Great  Southern,  etc.,  Co.  v.  Jones,  177  U.  S.  449. 

03  Page  765  of  this  volume,  paragraph  7. 

9*Maloy  V.  Duden,  25  Fed.  Eep.  673;  City  of  Minn.  v.  Reum,  56  id.  576; 
Matter  of  Moses,  83  id.  995.  Alienage  not  coupled  with  non-residence  is  not. 
a  ground  for  removal.  Eddy  v.  Casas,  118  id.  363.  An  alien  may  not  remove 
a  cause  as  a  separable  controversy.     Tracy  v.  Morel,  88  idi.  801. 

95  How  far  this  is  affected  by  the  Act  of  March  3,  1887.     Query. 

U.  S.  E.  S.,  §  639,  subds.  1  and  2,  were  repealed  by  the  Act  of  1875.  King 
r.  Cornell,  106  V.  S.  395. 

96  Grace  v.  American  Central  Ins.  Co.,  109  U.  S.  278  (where  allegations  to 
the  effect  that  specified  parties  were  doing  business  in  and  having  a  residence 
in  a  specified  State,  were  held  insufficient  to  show  their  citizenship  in  such 
State,  notwithstanding  another  allegation  that  "  there  is,  and  was  at  the  time 
when  this  action  was  brought,  a  controversy  therein  between  citizens  of 
different  States). 


JURISDICTION. III.    REMOVAL    TO    IT.    S.    COURT.  781 

It  is  not,  however,  necessary,  as  in  the  case  of  a  suit  commenced 
in  the  United  States  court,  that  the  allegation  of  citizenship  should 
be  in  the  complaint  or  bill.  One  whose  citizenship  is  not  alleged 
in  the  bill  can  remove  the  cause  on  making  the  proper  allegation 
in  his  petition. '''^ 

Where  the  applicant  is  in  doubt  as  to  what  other  State  a 
particular  party  is  a  citizen  of,  the  practice  is  to  allege  that  he 
is  not  a  citizen  of  the  State  where  the  suit  is  brought,  but  is  a 
citizen  either  of  one  or  the  other  of  other  States  named,  this 
allegation  being  in  the  alternative.®* 

5.  Time  of  citizenship.}  —  The  citizenship  required  by  the 
statute  must  have  existed  both  when  the  su.it  was  begun  and  when 
the  application  for  removal  is  made.®®  Hence  an  allegation  in 
the  petition  that  the  plaintiff  "  is  a  citizen,"  etc.,  is  insufficient 
even  where  the  petition  was  verified  only  a  few  days  after  the 
commencement  of  the  action.-' 


6.  Time  for  applying.']  —  The  rule  as  to  the  time  for  petition- 
ing and  its  application  are  the  same  as  in  Federal  question  cases, 
and  have  been  already  stated.^ 

An  amendment  of  the  pleadings,  even  though  it  created  new 
issues,   does  not  revive  the  .right  to  remove  on  the  ground  of 

Mansfield,  Coldwater,  etc.,  Ry.  Co.  v.  Swan,  111  U.  S.  379  (where  the 
averment  was  that  a  specified  person  was  not  then  a  citizen  of  Ohio,  and  that 
his  actual  citizenship  was  unknown,  except  that  he  was  a  citizen  of  one  of 
the  States  or  territories ) . 

See,  also,  Neel  v.  Penn.  Co.,  157  U.  S.  153;  Dalton  v.  Milwaukee,  etc.,  Ins. 
Co.,  118  Fed.  Rep.  876;  Dalton  v.  German  Ins.  Co.,  118  id.  936. 

97  Where  a  bill  was  filed  by  a  township  and  a  taxpayer  thereof,  in  behalf 
of  himself  and  other  resident  taxpayers,  against  certain  State,  county,  and 
township  officers,  and  the  "  unknown  owners  and  holders "  of  certain  town- 
ship bonds,  to  restrain  proceedings  to  collect  a  tax  to  pay  the  principal  of  or 
interest  on  such  bonds,  held,  that  a  citizen  of  another  State,  who  was  the 
owner  of  all  of  such  bonds,  was  entitled  to  a  removal.  Harter  v.  Kernochan, 
lO.'i  U.  S.  562.     See,  also,  note  26,  p.  767. 

^  Alternative  allegations  were,  however,  said  to  be  insufficient  in  Glover 
v.  Shcpperd,  15  Fed.  Rep.  833.  836. 

99Kellam  v.  Keith,  144  TJ.  S.  568-.  Mattingly  v.  Northw.  Va.  R.  R.  Co.,  158 
id.  53;  Gibson  v.  Bruce,  108  id.  561;  Houston  &  Texas  Cent.  R.  R.  Co.  v. 
Shirley,  111  id.  358:  Mansfield,  Coldwater,  etc.,  Ry.  Co.  r.  Swan,  Id.  379; 
Akers  v.  Akers,  117  id.  197. 

1  Insurance  Co.  v.  Pechner,  95  U.  S.  (5  Otto)  183,  alT'g  65  N.  Y.  195  (under 
Act  of  1789)  ;  La  Confiance  v.  Hall,  137  id.  61. 

2  Pages  776-778  of  this  volume,  paragraphs  3  to  6. 
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citizenship,^   though   it  is   otherwise,   in  some   Federal  questioD 


eases.* 


IV.  PREJUDICE  AND  LOCAL  INFLUENCE  CASES. 

1.  The  right  of  removal, —  by  plain-       5.  What  constitutes  a  trial. 

tiff.  6.  Mode  of  removal. 

2.  When  actions  may  be  removed.  7.  Papers  upon  application. 

3.  Separable  controversy.  8.  Contesting  the  removal. 

4.  Time  for  applying. 

1.  The  right  of  removal, —  hy  plaintiff.'] — The  provisions  of 
U.  S.  K.  S.,  §  639,  sub.  3,  and  the  subsequent  clauses  (which 
embodied  the  substance  of  the  Prejudice  and  Local  Influence 
Act  of  1867),  were  not  repealed  by  the  Act  of  1875;^  but  they 
were  repealed  by  the  Act  of  1887.®  Therefore  plaintiff  has  now 
no  riffht  of  removal.'' 


'■B'- 


3.  What  actions  may  he  removed  for  local  prejudice.]  — The 
Eemoval  Act  of  1887  was  designed  to  contract,  rather  than  to 
extend,  the  jurisdiction  of  the  circuit  courts ;  this  is  very  forcibly 
illustrated  in  the  cases  turning  on  local  prejudice.  While  earlier 
decisions  of  the  Circuit  Courts  were  to  the  contrary,  the  latest 
decisions  have  authoritatively  determined  that  the  clause  relating 
to  prejudice  and  local  influence  does  not  define  a  new  class  of 
actions  which  are  removable,  but  only  specifies  another  ground 
for  the  removal  of  citizenship  cases,  and  gives  additional  time  for 
their  removal,  viz.,  at  any  time  before  trial.* 

3.  Separable  controversy.] — The  early  authorities  under  the 
1887  act  constrtied  the  local  preju.dice  provision  to  permit  one  of 
several  defendants,  who  was  a  citizen  of  a  State  other  than  that 

SEdrington  r.  Jefferson,  111  U.  S.  770  (holding  that  when  once  the  cause 
is  at  issue  and  ready  for  trial,  the  right  to  remove  on  the  ground  of  citizen- 
ship, under  the  Act  of  1875,  was  not  revived  by  an  amendment  of  the  plead- 
ings by  leave  of  court,  even  though  it  created  new  issues). 

4  See  p.  777,  paragraph  5. 

5  Hess  V.  Reynolds,  113  U.  S.  73,  80;  Baltimore  &  Ohio  R.  R.  Co.  v.  Bates, 
119  id.  464.    See  those  statutes  at  p.  760  (above). 

6  Hanriek  t'.  Hanrick,  153  U.  S.  192. 

T  Tullock  V.  Webster  Co.,  40  Fed.  Rep.  706.  It  has  been  held  in  several 
cases  in  the  Circuit  Court,  that  where  a  nonresident  plaintiff  sued  a  resident 
defendant,  and  a  counterclaim  involving  the  jurisdictional  amount  has  been 
interposed,  plaintiff  could  apply  for  a  removal.  Waleott  v.  Watson,  46  Fed. 
Rep.  529;  Carson  v.  Holtzclaw,  39  id.  578;  Price  v.  Ellis,  129  id.  482. 

8  Cochran  i;.  Montgomery  County,  199  U.  S.  260;  Re  Penn.  Co.,  137  id.  451. 
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in  "which  the  action  was  pending,  to  remove  the  action  on  that 
ground,  even  though  no  separable  controversy  existed;"  but  the 
more  recent  holding  is  that  such  a  defendant  may  only  secui'e  a 
removal  when  the  action  presents  a  separable  controversy  between 
himself  and  the  plaintiffs.^**  All  of  the  plaintiffs  must  be  citizens 
of  the  State  in  which  the  action  is  pending,  and  the  diverse  citizen- 
ship must  exist  at  the  time  of  the  institution  of  the  suit,  as  well 
as  at  the  time  of  the  application  for  removal." 

4.  Time  for  applying.]  —  The  act  of  1867  provided  that  the 
petition  for  removal  might  be  filed  at  any  time  before  the  final 
hearing  or  trial  of  the  suit ;  it  Avas  held  under  that  provision  that 
the  right  of  removal  existed  if  the  cause  was  awaiting  trial,  with- 
out regard  to  the  number  of  previous  trials  which  might  have 
been  had. 

The  act  of  1875  provided  that  the  petition  for  removal  must  be 
filed  before  or  at  the  term  at  which  said  cause  could  first  be  tried, 
and  before  the  trial  thereof.  The  construction  of  this  act  required 
the  application  for  removal  to  be  made  before  the  judgment  of 
the  State  court  had  been  invoked  upon  any  question  of  law  or 
fact  affecting  the  merits,  and  before  or  at  the  first  term  in  which 
the  cause  would  stand  for  trial  if  the  parties  had  taken  the  usual 
steps  in  pleading  and  moving  on  the  case.^^ 

The  act  of  1887,  which  follows  closely  the  wording  of  the  1875 
act  in  this  respect,  has  met  with  similar  construction  ;'^  it  is  also 
held  that  the  removal  cannot  be  had  after  a  trial,  even  though  the 
trial  court  grant  a  new  trial,  or  the  appellate  court  sends  back 
the  cause  for  retrial." 

Delay  in  applying  does  not  deprive  the  Circuit  Court  of  its 
jurisdiction  to  remove,  and  an  objection  to  the  removal  based 
on  that  ground  is  waived  after  trial  had  in  the  Circuit  Court." 

9  Bonner  v.  Meikle,  77  Fed.  Rep.  485 ;  Whelan  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
35  id.  849. 

10  Cochran  V.  Montgomery  County,  supra;  Campbell  v.  Milliken,  119  Fed. 
Rep.  982;  Welden  v.  Fritzler,  128  id.  608. 

11  Wilder  v.  "Virginia,  etc.,  Iron  Co.,  46  Fed.  Rep.  676;  Jackson,  etc.,  Co. 
V.  Pearson,  60  id.  113;  Bradley  v.  Ohio  Riv.  etc.,  Co.,  78  id.  387.  Plaintiff's 
alienage  defeats  the  removal.     Cohn  v.  Louisville,  etc.,  R.  R.  Co.,  39  id.  227. 

12  Fisk  V.  Henarie,  142  U.  S.  459.  , 

13  Fisk  V.  Henarie,  supra;  McDonnell  v.  Jordan,  178  U.  S.  229. 
1*  Davis  r.  Chicago,  etc.,  Ry.  Co.,  46  Fed.  Rep.  307. 

15  Knight  r.  Internat.  Ry.  Co.,  61  Fed.  87;  Wyly  v.  Richmond,  etc.,  R.  R. 
Co.,  63  id.  487. 
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5.  What  constitutes  a  trial.']  —  The  Act  of  1887  provides  that 
the  application  for  removal  must  be  made  "  before  trial."  The 
hearing  of  a  demurrer  bars  the  right,  although  leave  to  amend  is 
granted  after  sustaining  the  defendant's  demurrer.^"  Contesting 
plaintiff's  right  to  a  provisional  remedy,  such  as,  a  temporary 
injunction,  receiver,  etc.,  does  not  affect  the  right  to  apply  for  a 
removal."  The  trial  may  not  be  regarded  as  begun  even  after 
the  swearing  of  the  jury.-*® 

6.  Mode  of  removal.]  —  Under  former  statutes  removal  for 
prejudice  or  local  influence  was  eifected  by  simply  filing  an 
affidavit  that  the  defendant  believes  that  because  of  prejudice  or 
local  influence  he  will  be  unable  to  obtain  justice  in  the  State 
court.  The  procedure  involved  no  inquiry  into  the  truth  of  the 
allegation. 

Under  the  Act  of  1867,  removal  on  this  ground  maybe  obtained 
only  upon  application  to  the  Circuit  Court.  ^*  The  fact  that  the 
existence  of  the  local  prejudice  must  be  made  to  appear  is  con- 
strued to  require  the  submission  of  legal  evidence  thereof.^" 
Judicial  satisfaction  requires  some  proof  suitable  to  the  nature  of 
the  case,  but  the  quantum  is  of  necessity  left  to  the  court's  discre- 
tion.2^ 

Notice  of  the  application  is  not  essential,  but  should  always  be 
given  unless  the  immediate  coming  on  for  trial  of  the  cause  in 
the  State  court  prevents.^^ 

7.  Papers  upon  application.] — The  defendant's  papers  may 
consist  of  a  petition,  or  affidavits,  or  a  petition  accompanied  by 
affidavits.  The  verification  of  the  petition  may  be  made  by  the 
attorney.^* 


l6Hobart  v.  III.  Cent.  E.  R.  Co.,  81  Fed.  Rep.  5. 

"Freeman  v.  Butler,  39  Fed.  1;  Sidway  v.  Mo.,  etc.,  Live  Stock  Co.,  116 
id.  381;  Franklin  v.  Wolf,  78  Ga.  448.  Contra,  Chicago,  etc.,  R.  Co  v.  Minn., 
etc.,  Ry.  Co.,  29  Fed.  Rep.  337. 

iSYulee  r.  Vose,  99  U.  S.  539.  Compare  St.  Anthony  Falls,  etc.,  Co.  V. 
King  Bridge  Co.,  23  Minn.  186;  Anglo-Am.  Prov.  Co.  v.  Evans,  34  Neb.  44. 

19  Southworth  v.  Reid.  36  Fed.  Rep.  451 ;  Bonner  v.  Meikle,  77  id.  485. 

20  Southworth  r.  Reid,  36  Fed.  Rep.  451. 

21  He  Penn.  Co.,  137  U.  S.  451. 

22  Reeves  v.  Corning,  51  Fed.  Rep.  774;  Schwenk  v.  Strang,  59  id.  209; 
Bonner  v.  Meikle,  77  id.  485. 

23  Bonner  v.  Meikle,  77  Fed.  Rep.  485. 
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Whether  or  not  an  allegation  that  the  defendant  cannot  obtain 
justice  in  the  State  court,  because  of  local  prejudice,  unsupported 
by  any  fact,  will  be  sufficient,  is  not  settled ;  but  certainly  the  only 
safe  practice  is  to  state  facts  from  which  the  court  may  see  the 
existence  of  a  fair  foundation  for  the  allegation,  which  in  itself  is 
a  mere  matter  of  opinion  or  belief.^* 

8.  Contesting  the  removal.']  —  An  order  for  removal  should  be 
entered  in  the  Federal  court,  and  a  certified  copy  should  be  filed 
in  the  State  court.  The  mere  entry  in  the  record  that  the  peti- 
•  tioner  is  entitled  to  a  removal  is  not  such  an  order,  and  does  not 
effect  a  removal.  While  the  Removal  Act  provides  that  an  appli- 
cation by  the  plaintiff  to  remand  the  cause  may  be  made  "  at  any 
time  before  the  trial  of  any  suit  which  is  now  pending  or  may 
hereafter  be  entered "  in  the  Circuit  Court  "  which  has  been 
removed  to  said  court,"  it  is  held  that  the  provision  only  applies 
to  cases  pending  at  that  timef^  but  the  contrary  has  also  been 
more  recently  held,  and  appears  the  more  tenable  construction.^^ 
Otherwise  the  time  within  which  to  move  to  remand  must  be 
considered  a  matter  of  judicial  determination. 

Where  the  order  for  removal  was  obtained  ex  parte,  leave  to 
move  to  remand  should  be  granted  as  a  matter  of  course.^^ 

The  general  provisions  of  the  Eemoval  Act,  relating  to  the 
removal  of  the  record  from  the  State  court,  execution  and  filing 
of  bond,  etc.,  are  regarded  as  applying  to  local  prejudice  cases, 
although  the  statute  itself  contains  no  declaration  to  that  effect. 

24  See  Penn.  Co.,  137  U.  S.  451;  Hall  v.  Chattanooga,  etc.,  Works,  48  Fed. 
Rep.  599;  Detroit  v.  Detroit  City  By.  Co.,  54  Fed.  1;  Collins  v.  Campbell, 
62  id.  850;  Franz  v.  Wahl,  81  id..  9;  Parus  v.  Southern  Ry.  Co.,  90  id.  1; 
Schwenk  v.  Strang,  59  id.  209. 

25  Penn.  Co.  f.  Bender,  148  U.  S.  255. 

26  Fisk  V.  Henarie,  32  Fed.  Rep.  417  (rev'd  on  another  point,  142  U.  S.  459) ; 
Campbell  v.  Collins,  62  id.  849. 

2T  Ellison  V.  Louisville,  etc.,  R.  R.  Co.,  112  Fed.  Rep.  805. 
28  Ellison  V.  Louisville,  etc.,  R.  R.  Co.,  supra;  Montgomery  County  v.  Coch- 
ran, 116  Fed.  Rep.  985  (rev'd  on  another  point,  199  U.  S.  260). 

50 
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V.     PROCEDURE  IN  THE  FOREGOING  CASES. 
A.  Pbooeedinqs  in  the  State  Couet.      B.    Pboceedinqs  in  United  States 

COUET. 

1.  Notice  of  motion. 

2.  Requisites  of  petition  to  get  State       10.  Filing  transcript  of  record. 

court  order.  11.  —  effect  of  neglect. 

3.  Amending  to  defeat  removal.  12.  Proper  district. 

4.  Opposing  the  petition  in  the  State       13.  Time  of  acquiring  jurisdiction. 

court.  14.  Amending     removal      papers     Id 

5.  Amending  removal  papers  in  the  United  States  court. 

State  court.  15.  Effect  of  removal. 

6.  Motion  in  State  court  to  vacate        16.  Amending  as  to  parties  does  not 

order.  oust  jurisdiction. 

7.  Order    denying    petition    for    re-       17.  Remand. 

moval.  18.  —  costs  on  remand. 

8.  State  court  proceedings  in  spite  of       19.  Defendant's  time  to  plead. 

removal. 

9.  —  injunction. 

A.  Peoceedings  in  the  State  Court. 

1.  Notice  of  motion.]  — A  notice  of  the  application  for  removal 
need  not  be  given  to  the  adverse  party/*  but  if  notice  is  not  given, 
the  State  court  may,  and  usually  vsrill,  refuse  to  grant  an  order 
upon  the  application  ;**  except  perhaps  an  approval  of  the  surety. 
While  an  order  of  the  State  court  is  not  essential,  it  is  desirable 
that  one  be  entered,  inasmuch  as  such  an  order  vpill  foreclose  all 
controversy  as  to  the  intention  of  the  State  court  in  disposing  of 
the  case,  and  is  evidence  of  the  presentation  of  the  petition  and 
bond.  The  granting'of  an  order  of  removal  in  a  case  not  remov- 
able, or  the  refusal  of  an  order  in  a  case  which  is  removable, 
neither  confers  jurisdiction  on  the  one  hand,  nor  prevents  juris- 
diction attaching  on  the  other.*^ 

2.  Requisites  of  petition  to  get  State  court  order.] — State 
courts  have  several  times  refused  to  make  any  order  because  it 
was  not  shown  by  a  defense  pleaded,*^  or  intended  to  be  pleaded,^' 
that  there  was  actually  a  controversy  in  the  suit. 

29  McLean  v.  St.  Paul  &  Chicago  R.  R.  Co.,  16  Blatehf.  319;  Stevens  e. 
Richardson,  9  Fed.  Rep.  191;  Erisman  v.  Pidcock,  62  How.  Pr.  327  (State 
court  decision)  ;  Ashe  v.  Un.  Cent.,  etc.,  Ins.  Co.,  115  Fed.  Rep.  234;  Chiato- 
vitch  V.  Hanchett,  78  id.  193. 

30  Disbrow  v.  Driggs,  8  Abb.  Pr.  305,  note ;  Bristol  v.  Chapman,  34  How.  Pr. 
140;  Rhode  Island  Horse  Shoe  Co.  v.  Goodenough  Horse  Shoe  Co.,  1  Abb. 
N.  C.  12. 

31  La  Page  r.  Day,  74  Fed.  Rep.  977;  Lund  v.  Chicago,  etc.,  R.  R.  Co.,  78  id. 
385;  Monroe  v.  Williamson,  81  id.  977;  Campbell  v.  Campbell,  53  N..Y.  Super. 
Ct.  299. 

32  4  Abb.  N.  C.  254. 

33  Rosier  v.  Booge,  54  Iowa,  251,  6  N.  W.  Rep.  301. 
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3.  Amending  to  defeat  removal.~\ — After  the  required  bond 
and  otlier  papers  have  been  filed  in  the  State  court,  the  adverse 
party  cannot,  by  amending  the  issue  which  brought  the  case 
within  the  statute,  tal^e  it  out  of  the  statute  again,  and  defeat 
removal.**  Removal  precludes  the  State  court  from  amending 
the  issues.** 

4.  Opposing  the  petition  in  the  State  court.']  —  The  adverse 
party,  if  he  has  notice,  should  raise  in  the  State  court  all  his 
objections  to  the  form  and  regularity  of  the  papers  and  the  suffi- 
ciency of  the  surety. 

Any  matter  upon  the  record,  such  as  an  allegation  in  the  plead- 
ing sworn  to  by  the  moving  party,  may  avail  as  an  estoppel.*® 

The  statements  of  fact  in  the  petition  cannot  be  tried  in  the 
State  court  as  an  open  question  of  fact  there.*^  All  issues  of 
fact  made  upon  this  petition  must  be  tried  in  the  Circuit  Court. *^ 
The  State  court  is  only  at  liberty  to  inquire  whether,  on  the  face 
of  the  record,  a  case  has  been  mpde  which  requires  it  to  proceed  no 
further.*^ 

Objections  that  the  cause  is  not  a  removable  cause  are  not 
waived  by  not  taking  them  until  the  Circuit  Court  is  reached. 

34  Geiger  v.  Union  Mut.  Life  Ins.  Co.,  1  City  Ct.  237. 

ssWellman  v.  Howland  Coal  &  Iron  Works,  19  Fed.  Rep.  51;  Winslow  v. 
Collins,  14  S.  E.  Rep.  512. 

36  This  is  the  practice,  and  seems  conceded  by  the  opinion  in  Carson  v. 
Hyatt,  118  U.  S.  279. 

37  Carson  v.  Hyatt  (above);  Van  Horn  v.  Litchfield  (Iowa,  Oct.,  1886), 
29  N.  W.  Rep.  783. 

But  the  reading  of  affidavits  in  opposition  has  often  .been  allowed  in  the 
State  court,  and  is,  doubtless,  proper  as  bearing  on  the  question  whether  it 
will  make  any  affirmative  order  of  removal.  The  State  court  may  refuse  to 
make  an  order  if  the  cause  is  doubtful,  and  for  that  purpose  exercise  its 
discretion  in  determining  whether  the  cause  is  within  the  statutes.  Anderson 
V.  Manufacturers'  Bank,  14  Abb.  Pr.  436 ;  James  v.  Thurston,  6  R.  I.  428. 

38  Stone  V.  South  Carolina,  117  U.  S.  430;  Burlington,  etc.,  Ry.  Co.  v.  Dunn, 
122  id.  513;  Kansas  City  R.  R.  Co.  v.  Daughtry,  138  id.  298. 

39  Carson  v.  Hyatt  [above]  ;  Powers  v.  Chesapeake,  etc.,  R.  R.  Co.,  65  Fed. 
Rep.  129.  This  is  the  settled,  and,  undoubtedly,  correct  doctrine  of  the 
United  States  courts.  See  additional  authorities  collected  in  dissenting  opin- 
ion in  Dunne  v.  Burlington,  etc.,  R.  R.  Co.  (Minn.,  1886),  27  N.  W.  Rep.  448. 
But  the  State  courts  have  not  unfrequently  held  the  contrary. 

Clark  V.  Opdyke,  10  Hun,  383  (under  Act  of  1875)  ;  Levy  v.  O'Neil,  14  Abb. 
Pr.  (jSr.  S.)  63  (under  Act  of  1866,  14  U.  S.  Stat,  at  L.  306)  ;  Dunne  v.  Bur- 
lington, etc.,  R.  R.  Co.  (above).  And  see  this  question  considered  in  23  Am, 
Law  Reg.  102,  and  note. 
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5.  Amending  removal  papers  in  the  State  court. ^  — A  defect 
in  the  papers,  even  though  such  as  to  render  them  ineffectual, 
may  be  amended  by  leave  of  the  State  court,  even  after  they  have 
been  filed;*"  and  leave  to  amend  should  be  granted  where  no 
injustice  will  result.*^  Amendment  may  also  be  made  in  the 
United  States  court.*^ 

6.  Motion  in  State  court  to  vacate  order.]  —  If  the  order  of 
the  State  court  is  taken  ex  parte,  the  adverse  party  may  move 
to  vacate  on  notice,  and  is  not  confined  to  remedy  by  appeal.*' 
But  it  is  the  better  opinion  that  such  a  motion  can  only  be  made 
on  the  ground  that  the  removal  papers  make  a  case  which  is  not 
within  the  statute;  or  for  want  of  security;  and  that,  therefore, 
there  has  been  no  removal  for  want  of  jurisdiction. 

The  vacatur,  how'ever,  does  not  control  the  United  States  courts. 
It  is  simply  a  permission  to  the  contesting  party  to  go  on,  for  the 
time  at  least,  with  his  litigation  in  the  State  court,  irrespective 
of  what  the  United  States  States  court  may  decide. 

^OKemoval  cases,  100  U.  S.  457,  471    (local  prejudice  case).     But  a  vital 
'  defect  cannot  be  amended  after  expiration  of  the  time  within  which  to  file 
an  original  petition.     Security  Co.  v.  Pratt,  65  Conn.  161. 

41  Dunn,  Adm'x  v.  Nat.  Steamship  Co.,  12  Wkly.  Dig.  190,  11  Eepr.  510 
( omission  of  necessary  provision  in  bond  amended ) .     Bonds,  p.  25  of  this 

volume. 

Deford  v.  Mehaffy,  13  Fed.  E«p.  481  (holding  that  a  perfect  petition  and 
bond  for  removal,  or  a  strict  compliance  with  the  practice  regulations  of  the 
statute,  are  not  absolutely  necessary  as  jurisdictional  requirements,  and 
amendments  thereon  may  be  made  in  either  the  State  or  the  Federal  courts, 
according  to  their  practice,  respectively).  See,  also.  Glover  V.  Shepperd,  15 
Fed.  Rep.  833 ;  Harris  v.  Del.,  L.  &  W.  R.  R.  Co.,  18  id.  833. 

42  See  paragraph  14,  post. 

*3  Lalor  V.  Dunning,  56  How.  Pr.  209.  But  in  Bushnell  1}.  Parker  Bros.  & 
Co.,  13  N.  Y.  Supp.  695,  it  was  considered  that  this  was  not  proper  practice. 

Chamberlain  v.  American  Nat.  Life  &  Trust  Co.,  11  Hun,  370  (holding 
tliat  the  order  cannot  be  vacated  on  the  ground  of  inadvertence  or  because 
made  ex  parte). 

An  order  of  the  State  court  allowing  the  application,  approving  the  bond 
and  declining  further  proceedings,  has  not,  if  the  ease  be  not  within  the  stat- 
ute, the  effect  of  abating  the  suit  or  dismissing  it  for  want  of  jurisdiction,  and 
the  clerk,  on  being  oflBeially  notified  that  the  cause  was  not  removed,  may  treat 
the  action  as  still  pending,  even  though  the  order  of  his  court  has  not  been 
revoked.    Winchell  v.  Coney  (Conn.,  May  7,  1886),  5  Atl.  Rep.  354,  359. 

Here,  after  the  inferior  State  court  had  confirmed  the  removal,  the  United 
States  court  decided  there  was  no  removal.  Cabpenter,  J.,  in  the  State 
Supreme  Court  thereafter,  says :  "  The  action  of  the  Superior  Court  in 
allowing  the  application  approving  the  bond,  and  declining  further  proceed- 
ings, has  not  the  force  of  an  order  abating  the  suit,  or  erasing  it  from  the 
docket  for  want  of  jurisdiction.  The  Superior  Court  cannot  remove  or  prevent 
the  removal  of  a  cause.    If  the  application  is  refused,  the  cause  nevertheless,  it 
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7.  Order  denying  petition  for  removal.~\  — A  contesting  party 
who  succeeds  in  defeating  an  application  to  the  State  court  for 
an  order  of  removal,  upon  any  ground  affecting  the  form  or  suffi- 
ciency of  the  bond  or  petition,  should  see  to  it  that  the  order  of 
denial  expresses  the  ground ;  otherwise  it  may  be  presumed  on 
appeal  that  the  motion  was  denied  on  the  merits.** 

8.  State  court  proceedings  in  spite  of  removal.^  —  The  mere 
filing  of  proper  papers  in  a  removable  cause  does  not  necessarily 
leave  the  State  court  without  jurisdiction  in  that  extreme  sense 
which  renders  all  use  of  its  process  a  trespass.**^  If  that  court 
insists  that  no  removal  has  been  effected,  it  goes  on  at  the  risk  of 
having  its  proceedings  enjoined  by  the  Circuit  Court,*"  or  its 
final  judgment  reversed  in  the  Supreme  Court  of  the  United 
States.*^  An  order  made  by  it  on  a  petition  for  removal,  whether 
granting**  or  denying*^  the  removal,  is  appealable. 

If  the  State  court  proceeds  in  disregard  of  the  removal,  the 

removable,  is  removed  on  filing  the  application  and  bond,  by  force  of  the  Fed- 
eral statute.  If  not  removable,  the  allowance  of  the  application  is  without 
force.  When  a  cause  is  removed,  it  disappears  from  the  docket,  because  the 
case  has  gone  out  of  court,  not  by  the  act  of  the  court,  but  by  the  operation  of 
an  Act  of  Congress.  If  the  case  is  not  removed,  it  is  because  that  act  does 
not  apply,  and  the  case  remains  in  the  Superior  Court.  It  logically  follows 
that,  in  contemplation  of  law,  the  case  all  the  time  has  remained  on  the  docket 
of  the  Superior  Court,  and  has  been  within  its  jurisdiction.  No  action  of  the 
court  was  required  to  reinstate  it  in  the  docket,  or  to  revoke  the  order  —  il 
it  may  be  called  an  order  —  removing  it.  The  action  of  the  clerk  in  re-entering 
it  on  the  docket,  when  oflicially  notified  that  the  case  was  not  removed, 
was  proper." 

*4  Taylor  v.  Shew,  54  N.  Y.  75  (holding  that  if  the  court  deny  application 
for  an  order  of  removal,  made  on  papers  apparently  sufficient,  it  will  not  be 
presumed  on  appeal  that  the  denial  was  on  the  ground  of  insufficient  sureties, 
unless  that  ground  is  stated  in  the  order),  s.  p.,  England  v.  Gebhardt,  112 
U.  S.  502,  19  Eep.  132. 

« Johnson  v.  Brewers'  Fire  Ins.  Co.,  51  Wise.  570,  8  N.  W.  Rep.  297. 

*6  See  paragraph  9,  following. 

4T  Stone  V.  State  of  South  Carolina,  117  U.  S.  430;  Springer  v.  Howes,  6» 
Fed.  Eep.  849. 

48  Republic  Fire  Ins.  Co.  v.  Keogh,  23  Hun,  644;  compare  Bushnell  v.  Parker 
Bros.  Co.,  13  N.  Y.  Supp.  695. 

49 Benjamin  v.  Murray,  28  How.  Pr.  193   (diotum). 

Whether  the  petitioner  can  go  on  prosecuting  an  affirmative  proceeding  in 
the  State  court  —  for  instance,  an  appeal  —  after  he  claims  to  have  effected  a 
removal  was  doubted  in  Chicago,  etc.,  Rw.  Co.  v.  Minnesota,  etc.,  Ew.  Co., 
29  Fed.  Rep.  337.  But  there  are  a  number  of  cases  in  which  an  appeal  after 
protest  has  been  held  no  waiver,  and  according  to  high  authority,  even  protest 
is  unnecessary.  It  is  generally  conceded  that  the  taking  of  removal  proceed- 
ings in  the  Circuit  Court,  after  an  appeal  from  the  order  of  a  State  court 
denying  removal,  operates  as  an  abandonment  of  the  appeal.  See  Sidway  v. 
Missouri,  etc..  Live  Stock  Co.,  116  Fed.  Rep.  382. 
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adverse  party  does  not  waive  the  removal  by  going  to  trial  in  the 
State  court. ^^ 

He  may,  however,  if  he  choose,  plead  the  acts  constituting 
removal  as  a  defense  in  abatement  in  the  State  court,  and  prove 
them  on  the  trial  as  showing  a  want  of  jurisdiction.®^ 

The  petitioning  party  may  require  the  adverse  party  to  litigate 
with  him  in  the  United  States  court,  even  while  the  State  court 
is  going  on.  Or  he  may,  if  his  adversary  attempts  to  force  him 
to  trial  in  the  State  court,  go  on  there;  and  if  the  State  court  of 
last  resort  sustains  judgment  against  him,  he  may  have  error  or 
appeal  to  the  Supreme  Court  of  the  United  States  on  the  Federal 
question  of  removal  if  he  has  preserved  the  question  on  the  record. 
And  if  the  Supreme  Coiirt  sustains  the  removal,  it  will  reverse  the 
judgment  got  in  disregard  of  it,  and  send  the  case  back  to  the 
State  court  with  directions  to  recognize  the  removal  and  proceed 
no  further.®^ 

9.  Injunction.] — The  provisions  of  U.  S.  E.  S.,  §  720,  for- 
bidding the  United  States  court  to  stay  proceedings  in  a  Stat© 

50  steamship  Co.  v.  Tugman,  106  U.  S.  118,  122;  rev'g  76  N.  Y.  207.  Haelan, 
J.,  says :  "  The  inferior  State  court  having  ruled  that  the  riglit  of  removal 
did  not  exist,  and  that  it  had  jurisdiction  to  proceed,  the  company  was  not 
bound  to  desert  the  case  and  leave  the  opposite  party  to  take  judgment  by 
default.  It  vi'as  at  liberty,  its  right  to  removal  being  ignored  by  the  State 
court,  to  malce  defense  in  that  tribunal  in  every  mode  recognized  by  the  laws 
of  the  State,  without  forfeiting  or  imparting  in  the  slightest  degree  its  right 
to  a  trial  in  the  court  to  which  the  action  had  been  transferred,  or  without 
affecting  to  any  extent  the  authority  of  the  latter  court  to  proceed.  »  *  * 
When  the  State  court  adjudged  that  it  had  authority  to  proceed,  the  company 
was  entitled  to  regard  the  decision  as  final,  so  far  as  that  tribunal  was  con- 
cerned, and  was  not  bound,  in  order  to  maintain  the  right  of  removal,  to  pro- 
test at  subsequent  stages  of  the  trial  against  its  exercise  of  jurisdiction." 
Followed  in  Sidway  v.  Missouri  Live  Stock  Co.,  116  Fed.  Rep.  382;  Powers  v. 
Chesapeake,  etc.,  Ey.  Co.,  169  U.  S.  92. 

s.  p.,  Removal  Cases,  100  U.  S.  457,  475. 

51  Shaft  V.  Phcenix  Mutual  Life  Ins.  Co.,  67  N.  Y.  544,  23  Am.  Rep.  138,  140. 
Folger,  J.,  says :     "  A  defendant  may  raise,  by  answer,  the  question  of  a  loss 

of  jurisdiction  by  a  State  court  by  reason  of  proceedings  taken  under  the 
laws  of  the  United  States,  for  a  removal  of  the  cause  to  the  Federal  courts. 
Ayres  v.  West.  R.  R.  Co.,  45  N.  Y.  260.  If  the  proceedings  are  regular,  anu 
strictly  in  accordance  with  the  acts  of  Congress,  the  State  court  is,  ipso  facto, 
ousted  of  jurisdiction;  and  whether  the  order  of  removal  is  granted  or  denied 
by  the  State  court,  all  further  proceedings  therein  are  coram  non  judiee  and 
void.  Stevens  v.  Phoenix  Ins.  Co.,  41  N.  Y.  149.  It  follows  that  under  an 
answer  alleging  the  facts,  the  defendant  may  make  proof  of  them  at  the  trial, 
and  ask  for  the  fitting  judgment." 

As  to  the  right  of  a  plaintiff  whose  cause  has  been  removed  to  bring  another 
action  in  a  State  court  on  the  same  cause  of  action,  see  Utica  Clothes  Dryer 
Co.  r.  Oils,  37  Hun,  301 ;  Oneida  County  Bank  v.  Bonney,  101  N.  Y   173 

52  Railroad  Co.  v.  Koontz,  104  U.  S.  5,  15. 
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court,  do  not  preclude  the  United  States  Circuit  Court  from 
enjoining  the  proceedings  in  the  State  court  after  the  Circuit 
Court  has  acquired  jurisdiction  of  the  cause  by  proper  proceed- 
ings for  removal.®^  The  Circuit  Court  will,  however,  decline  to 
exercise  its  power  unless  special  reasons  therefor  are  shown.®* 

This  rule  affords  another  reason  for  taking  an  order  of  the  State 
court  staying  proceedings  there,  and  that  order  may  be  enforced 
by  the  United  States  court  on  settled  principles.®^ 

B.  Peoceedings  iit  the  Unitfd  States  Cocjet. 

10.  Filing  transcript  of  record.^  — The  transcript  of  record 
must  be  filed  in  the  United  States  Circuit  Court  on  the  first  day 
of  the  next  session,  or,  if  such  session  commences  within  twenty 
days  after  the  petition  and  bond  were  filed  in  the  State  court, 
then  within  twenty  days  after  such  filing  in  the  State  court.®* 
The  provisions  of  the  Revised  Statutes  as  to  local  prejudice  cases 
and  civil  rights  cases  have  no  such  provision  for  twenty  days  in  all 
cases. 

Either  party  may,  if  he  choose,  file  the  copy  record  before  the 
first  day  of  the  next  session,  etc. ;  and  when  it  is  filed,  the  United 
States  court,  upon  due  notice,  will  make  such  interlocutory  orders 
as  may  be  necessary  to  protect  the  rights  of  the  parties  or  to  pre- 
serve the  property  in  litigation.®^ 

The  term  "  record,"  as  used  in  the  statute,  includes  the  testi- 
mony taken  and  on  file  at  the  time  of  filing  the  bond  and  peti- 
tion; ®®  and  copies  of  the  petition  and  bond  should  be  included.^" 

53  Madisonville  Traction  Co.  v.  St.  Bernard  Mining  Co.,  196  U.  S.  239,  245, 
aff'g  130  Fed.  Rep.  794;  French  v.  Hay,  22  Wall.  250;  Balto.,  etc.,  R.  R.  Co. 
V.  Ford,  35  Fed.  Rep.  170;  Abeel  v.  Culberson,  56  id.  329.  Injunction  denied 
where  a  copy  of  the  record  had  not  been  filed  in  the  Circuit  Court.  Coeur 
d'Alene,  etc.,  Co.  v.  Spalding,  93  Fed.  Rep.  280. 

54  See  Abeel  v.  Culberson,  56  Fed.  Rep.  329;  Sinclair  v.  Pierce,  50  id.  851. 
BSBondurant  v.  Watson,  103  U.  S.  281;  Smith  v.  Schwed,  6  Fed.  Rep.  455, 

2  MoCrary,  441;  Eureka,  etc.,  R.  R.  Co.  v.  Cal.,  etc.,  Ry.  Co.,  103  Fed.  Rep.  897 

56  Act  of  Mar.  3,  1875,  chap.  137,  §  7. 

57  Texas  &  St.  Louis  Ry.  Co.  v.  Rust,  17  Fed.  Rep.  275 ;  Hamilton  v.  Fowler, 
83  id.  321.  In  the  latter  case,  it  is  suggested  that  leave  be  obtained  to  file 
the  record  prematurely.  Notice  of  the  premature  filing  is  usually  required, 
but  failure  to  comply  with  the  court  rule  in  this  respect  is  no  ground  for  the 
remanding  of  the  cause.     Chiatovitch  r.  Hanchett,  78  Fed.  Rep.   193. 

58 Miller  r.  Tobin,  18  Fed.  Rep.  609  (holding  that  depositions  taken  in  the 
State  court,  after  filing  the  bond  and  petition,  are  no  part  of  the  record  or 
proceedings  in  the  case,  though  the  depositions  are  taken  before  a  referee 
appointed  before  such  filinar).    s.  p.,  Arnold  v.  Kearney,  29  Fed.  Rep.  820. 

59  Bush  V.  Kentucliy,  107  U.  S.  110,  116,  confirming  on  this  point  80  Ky. 
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11.  — effect  of  neglect.]  — The  failure  to  file  in  the  Circuit 
Court  a  transcript  of  the  record  does  not  restore  the  jurisdiction  to 
the  State  court.  It  is  for  the  Circuit  Court  to  determine  whether 
to  dismiss  or  remand  the  suit  because  of  such  failure.^" 

The  Circuit  Court  may  decline  jurisdiction  and  remand  the 
cause  for  such  delay,  and  if  it  does  so,  the  party  is  not  entitled  to 
file  a  second  petition  for  removal  iipon  the  same  grounds  as  be- 
fore.®^ Or  the  court  may  decline  to  remand,  and  may  proceed  with 
the  cause.  ^^ 

12.  Proper  district.]  — In  local  prejudice  cases,  in  civil  rights 
cases  under  the  Revised  Statutes,  §  641 ;  and  in  revenue  officer 
cases  under  §  643,  and  in  all  classes  of  cases  under  the  Act  of 
1875,  the  removal  is  into  the  Circuit  Court  for  the  district  in 
which  the  cause  is  pending.®* 

Under  a  provision  for  removal  into  the  Circuit  Court  of  the 
district  where  the  suit  is  pending,  the  removal  must  be  into  that 
in  which  it  is  pending  at  the  time  of  removal,  though  the  suit 
may  have  originated  in  another  district.®* 

13.  Time  of  acquiring  jurisdiction.]  —  Some  difference  of 
opinion  appears  to  exist  as  to  whether  the  United  States  court  ac- 
quires jurisdiction  to  act  on  the  cause  instantly  when  the  proper 

244;  s.  c,  3  Cr.  L.  Mag.  506  (holding  that  the  absence  from  the  files  of  a 
petition  raised  a  presumption  that  the  jurisdiction  was  unchanged)  ;  State  v. 
Coosaw  Min.  Co.,  45  Fed.  Rep.  804;  South  Carolina  v.  Port  Royal,  etc.,  Ry. 
Co.,  56  id.  333;  Randall  v.  New  Engl.  Order,  118  id.  782. 

80  Steamship  Co.  v.  Tugman,  106  U.  S.  118,  122,  rev'g  76  N.  Y.  207  (under 
Act  of  1875,  which  contained  same  language  as  that  of  1887). 

St.  Paul  &  Chicago  P.y.  Co.  v.  McLean,  108  U.  S.  212. 

Railroad  Co.  v.  Koontz,,  104  U.  S.  5,  16  (where  the  petitioner,  being  kept 
by  its  adversary  and  against  its  will  in  the  State  court,  and  forced  to  a  trial 
there  on  the  merits,  where  it  obtained  in  the  regular  course  of  procedure  an 
order  for  the  allowance  of  the  removal,  was  held  entitled  to  enter  the  cause  in 
the  Circuit  Court,  notwithstanding  that  the  term  had  gone  by  at  which,  under 
other  circumstances,  it  should  have  been  entered). 

ei  St.  Paul  &  Chicago  Ry.  Co.  v.  McLean,  108  U.  S.  212;  fojlowed  in  John- 
ston V.  Donovan,  30  Fed.  395;  Smith  v.  Trav.  Ins.  Co.,  73  id.  513. 

oaLucker  v.  Phoenix  Assur.  Co.,  66  Fed.  161;  Pierce  v.  Corrigan,  77  id.  657; 
Hamilton  v.  Fowler,  83  id.  321;  Eisenman  v.  Delamar's,  etc.,  Min.  Co.,  87 
id.  248. 

03  In  the  provisions  of  the  Revised  Statutes  this  provision  is  express  and 
unambiguous. 

In  those  of  the  Acts  of  1875  and  1887,  the  section  giving  the  right  of 
removal  refers  to  the  "  proper  district,"  while  that  prescribing  the  cflfect  of 
exercising  the  right  refers  to  the  district  in  which  the  cause  is  pending. 

64  Hess  V.  Reynolds,  113  U.  S.  73,  81  (local  prejudice  ease  under  U.  S.  R.  S., 
5  639,  subd.  3). 
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papers  are  filed  in  the  State  court.  The  better  opinion  is,  that 
immediately  upon  the  filing  in  the  State  court  of  a  proper  petition 
and  bond  for  removal,  jurisdiction  vests  in  the  Circuit  Court,"^ 
and  from  that  time  on  the  Circuit  Court  has  plenary  jarisdiction 
over  the  case  —  which  is  not  to  be  ousted  by  delay  in  filing  a  copy 
of  the  record,""  or  by  filing  an  imperfect  copy,"'^  (for  the  court  may 
issue  a  certiorari  to  bring  it  in,"®  or  may  extend  the  time  to  file 
it,*^  or  may  sanction  the  filing  of  an  amended  transcript) ; ''°  in 
short,  the  Circuit  Court  may  do  anything,  within  the  bounds  of 
orderly  practice,  properly  applicable  to  the  case  before  it,  and  of 
a  provisional  character. '^^  During  the  interval  between  the  filing 
of  the  petition  and  bond  in  the  State  coiirt,  and  the  time  pre- 
scribed for  the  filing  of  the  transcript  of  the  record  in  the  Circuit 
Court,  if  any  temporary  or  provisional  relief  is  necessary  to  pre- 
serve the  property  in  litigation,  or  the  rights  of  either  of  the  liti- 
gants, either  party  may,  upon  due  notice,  bring  in  the  record  and 
file  it,  in  order  to  furnish  the  proper  basis  for  the  hearing  and  de- 
termination of  the  application. 

While  the  Circuit  Court  may  be  said  to  have  plenary  jurisdic- 
tion during  this  interval,  nevertheless  the  next  term  of  the  court 
has  been  prescribed  as  the  earliest  day  when  the  parties  to  the  suit 
are  required  to  appear  in  the  Federal  court,  and  until  then  the 
cause  cannot  rightfully  proceed  to  final  determination  on  the 
merits.'^^ 

05  Texas,  etc.,  Ey.  Co.  v.  Rust,  17  Fed.  275;  Hamilton  v.  Fowler,  83  id.  321. 

6fi  Kidder  v.  Feattiau,  2  Fed.  Rep.  616;  Hall  v.  Brooks,  14  id.  113;  also, 
cases  in  foot-note  60,  p.  792. 

S7  Clark  v.  Chicago,  etc.,  Ry.  Co.,  11  Fed.  Rep.  355;  Probst  v.  Cowen,  91 
id.  929. 

C8  Wilkinson  v.  Delaware,  etc.,  R.  R.  Co.,  23  Fed.  562. 

eSWoolridge  v.  McKenna,  8  Fed.  650  (holding  that  for  good  cause  shown 
the  time  may  be  enlarged,  or  the  copy  be  allowed  to  be  filed  nunc  pro  tunc). 
Hamilton  v.  Fowler,  83  Fed.  321. 

TOKaeiser  v.  111.  Cent.  E.  R.  Co.,  6  Fed.  1  (filing  of  amended  transcript 
allowed,  where  record  in  State  court  did  in  fact  disclose  requisite  citizenship 
under  the  statute •  before  the  order  of  removal  was  made). 

71  Hamilton  v.  Fowler,  83  Fed.  321. 

TZ  Hamilton  v.  Fowler,  supra.  While  the  Federal  court  has  jurisdiction 
before  the  day  prescribed  for  filing  the  transcript  of  the  record,  nevertheless 
the  court  in  its  exercise  of  discretion  will  not,  except  for  special  cause  shown, 
proceed  with  the  case  before  the  day  prescribed  for  filing  the  transcript; 
while  the  filing  of  the  transcript  is  not  a  jurisdictional  prerequisite,  it  is 
regarded  as  a  procedural  prerequisite.  See  Coeur  D'Alene,  etc.,  Co.  v.  Spalding, 
93  Fed.  285;  Tonent  v.  Martin  Lumber  Co.,  37  id.  727  (time  for  pleading 
begins  to  run  only  from  filing  of  record)  ;  North  Am.  Transp.  Co.  v.  Howells, 
121  Fed.  Rep.  694  (deposition  not  accepted  when  taken  before  filing  of  trans- 
cript without  cause  for  haste  shown ) . 
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14.  Amending  removal  papers  in  the  United-  States  court.']  — 
The  United  States  court  has  discretionary  power  to  allow  an 
amendment  in  the  removal  papers,  for  the  purpose  of  correcting  a 
mistake  or  informality  in  the  petition,^*  or  in  the  statutory 
security/*  if  the  jurisdictional  facts  exist  upon  the  face  of  the 
petition  and  record  taken  together,  and  application  was  in  good 
faith  and  the  defect  inadvertent/^  But  amending,  so  as  to  show 
jurisdiction,  is  a  matter  beyond  the  power  of  the  court/^ 

15.  Effect  of  removal.^  —  The  cause,  when  removed  to  the 
United  States  court,  stands  there  as  if  it  had  been  begun  there, 
except  that  the  lack  of  jurisdictional  allegations  in  the  pleading, 
requisite  in  causes  begun  in  the  United  States  court,  but  which 
were  unnecessary  in  the  State  court,  is  no  ground  of  objection. 

Proceedings  in  the  State  court  prior  to  removal  have,  in  gen- 
eral, the  same  effect  as  if  they  had  been  taken  in  the  United  States 
court.'^^  The  latter  court  stands  towards  the  cause  in  the  place 
of  the  Stat©  court.  Thus,  if  the  State  court  has  denied  a  motion, 
the  question  whether  it  can  be  renewed  in  the  United  States  court 
depends  on  whether  the  denial  in  the  State  court  reserved  leave 
to  renew;  ''^  and  the  United  States  court  h.is  the  saijie  power  to 
grant  leave  afresh.  The  United  States  court  does  not  review  the 
State  court  orders  as  if  by  appeal,  but  treats  them  as  its  own.''* 

If  the  frame  of  the  pleadings  is  inconsistent  with  the  United 
States  court  practice  —  as,  for  instance,  where  an  equitable  de- 
fense is  interposed  to  a  common  law  cause  of  action  —  a  repleader 

73  Ayers  v.  Watson,  137  U.  S.  584. 

V4Deford  v.  Mehaffy,  13  Fed.  Rep.  481  (omission  from  removal  bond  of 
condition  for  payment  of  costs,  held  curable  by  amendment,  either  in  the 
State  or  Federal  court,  or  by  the  substitution  of  a  new  bond  filed  nunc  pro 
tunc)  ;  followed  in  Harris  v.  Delaware,  L.  &  W.  R.  R.  Co.,  18  Fed.  Rep.  833. 

76  Powers  V.  Chesapeake,  etc.,  R.  R.  Co.,  169  U.  S.  101;  Martin  ».  Balti.  & 
Ohio  R.  R.  Co.,  151  id.  673;  HadBeld  v.  Northw.  Life  Ins.  Co.,  105  Fed.  Rep. 
530;  Hodge  V.  Chicago,  etc.,  Ry.  Co.,  121  id.  48. 

76  Cameron  v.  Hodges,  127  U.  S.  322;  Jackson  v.  Allen,  132  id.  27;  Grand 
Trunk  Ry.  Co.  v.  Twitehell,  59  Fed.  Rep.  727  (refusing  to  allow  an  amend- 
ment changing  an  allegation  of  "  residence  "  to  "  citizenship."  But  compare 
Mex.  Cent.  Ry.  Co.  v.  Dutlin,  189  IT.  S.  78,  permitting  such  an  amendment  in 
an  action  originally  brought  in  the  Circuit  Court) . 

77  Bankers  &  Merchants  Tel.  Co.  v.  Chicago  Carpet  Co.,  28  id.  398  (question 
of  priority  of  attachments).  There  is  an  exception  to  this  rule  in  the  case 
of  the  examination  of  witnesses.  Ex  parte  Fisk,  113  U.  S.  713;  Texas,  etc., 
Ry.  Co.  V.  Wilder,  92  Fed.  Rep.  953. 

78  Miner  v.  Markham,  28  Fed.  Rep.  387;  Bryant  v.  Thompson,  27  id.  881. 
79 Bryant  v.  Thompson  {above). 
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is  necessary,  and  tiie  court  has  full  power  to  allow  the  action  to  be 
thus  changed  in  character,  or  severed  into  two  or  more. 

Subject  to  this  restriction,  as  to  the  power  of  the  court,  the 
rights  of  the  parties  are  not  affected  by  the  removal.  The  mode  of 
proceeding  by  which  they  are  to  be  tried  and  determined  is  gov- 
erned exclusively  by  the  rules  prevailing  in  the  United  States 
court.^" 

If  one  who  has  pleaded  matter  not  available  in  the  United 
States  court  does  not  withdraw  it  after  removal,  it  will  be  avail- 
able against  him  as  evidence  on  the  trial,  although  not  as  a  plead- 
ing.*^ 

16.  Amending  as  to  parties  does  not  oust  jurisdiction.]  — Re- 
moval having  been  once  effected,  the  bringing  in  of  additional 
parties,  even  though  their  presence  in  the  State  court  would  have 
prevented  removal,  does  not  oust  the  jurisdiction  of  the  United 
States  court.^ 

Texas  &  St.  L.  Ey.  Co.  v.  Rust,  17  Fed.  Rep.  275;  Sharp  v.  Whiteside,  19  id. 
156;  Perry  v.  Sharpe,  8  id.  15  (jurisdiction!  to  entertain  motion  to  dissolve 
injunction  that  has  been  granted  in  State  court). 

As  to  effect  of  injunction  granted  in  prior  suit  in  State  court,  as  res  adjudi 
cata,  see  New  Orleans,  M.  &  C.  R.  R.  Co.  v.  New  Orleans,  14  id.  373. 

Compare  Friedman  v.  Israel,  26  Fed.  Rep.  801  (holding  that  the  custody 
of  funds  in  possession  of  sheriff  by  virtue  of  process  in  the  same  cause,  is 
removed  to  marshal ) . 

Smith  V.  Schwed,  9  id.  483  (holding  that  funds  in  such  custody  in  previous 
suits,  which  it  was  the  object  of  the  present  suit  to  reach,  etc.,  were  not 
removed). 

80  Alexandria  Canal  Co.  r.  Swann,  5  How.  (U.  S.,  83,  87).  The  court  there 
say:  "Whatever  rights  the  canal  company  had  in  Alexandria  county,  and 
whatever  defenses  it  might  there  have  made,  either  as  to  the  from  of  the 
action  or  upon  any  other  ground,  it  might  still  rely  upon  them  in  the  new 
forum;  and  whatever  would  have  been  a  bar  to  the  action  in  Alexandria 
county  would  be  equally  a  bar  in  Washington.  The  question  here,  however,  is 
not  upon  the  rights  of  the  respective  parties,  but  upon  the  mode  of  proceeding 
by  which  they  were  determined;  and  this  must  evidently  be  regulated  by  the 
law  of  the  court  to  which  the  suit  was  transferred.  For  after  the  removal 
took  place,  the  action,  according  to  the  Act  of  Congress,  was  pending  in  Wash- 
ington county,  to  be  there  prosecuted  and  tried,  and  the  judgment  of  that 
court  to  be  carried  into  execution.  And  as  the  act  neither  directs  nor  author- 
izes any  change  in  its  practice  or  proceedings  in  removed  cases,  it  follows 
that  they  must  be  prosecuted  and  tried  like  other  actions  in  that  court,  ana 
could  not  lawfully  be  prosecuted  and  tried  in  any  other  manner." 

81  Northern  Pacific  Railroad  v.  Paine,  119  U.  S.  561. 

82  Phelps  V.  Oaks,  117  U.  S.  236  (landlord  admitted  as  co-defendant  in 
ejectment) ;  Hardenbergh  v.  Ray,  151  id.  112. 

Stewart  v.  Dunham,  115  U.  S.  61  (other  creditors  brought  in  as  co-plaintiflfa 
in  a  creditor's  bill). 
But  compare  Fisk  v.  Union  Pacif.  R.  R.  Co.,  8  Blatohf.  299. 
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17.  Remand.^  ■ — The  United  States  court  may  remand  or  dis- 
miss^^  a  cause  improperly  removed,®*  or  remand  a  controversy  af- 
fecting only  part  of  the  parties  in  a  cause  removed  for  local  preju- 
dice if  such  parties  are  not  under  prejudice  in  the  State  court. ^^ 

An  allegation  in  the  petition  that  the  case  involves  a  question 
arising  under  the  Constitution,  laws,  or  treaties  of  the  United  ' 
States,**  or  that  the  controversy  is  separable,  is  not  conclusive,  and 
the  court  will  look  into  the  record  for  itself  and  decide  whether  it 
presents  a  Federal  question. 

A  motion  to  remand  will  not  generally  be  granted  for  amend- 
able irregularities  in  the  proceedings,  if  it  appears  that  a  re- 
movable controversy  is  involved.®'^ 

And  although  the  petition  allege  the  requisite  facts,  if  the 
record  shows  that  they  do  not  all  exist,  the  court  may  remand  on 
motion*®  without  putting  the  party  to  his  plea  in  abatement.®*  If 
the  record  shows  the  existence  of  all  jurisdictional  facts,  the  prac- 
tice is,  not  to  remand  on  motion,  but  to  leave  the  party  to  his 
plea  or  exception.®" 

83  Cause  will  not  be  remanded  but  all  proceedings  dismissed,  where  it 
appears  that  the  jurisdiction  of  the  State  court  has  never  been  lawfully 
divested.    Merchants  Nat.  Bank  of  N.  Y.  i'.  Brown,  17  Fed.  Eep.  161. 

84  See  Act  of  1887,  §  2,  and  Act  of  1875,  §  5,  contrasted  on  p.  748,  above; 
and  Ayres  v.  Wiswall,  112  U.  S.  187. 

85  Act  of  1887,  §  2,  on  p.  759  (alove). 

86  So  where  plaintiff  sued  to  recover  taxes  erroneously  levied  and  collected, 
and  alleged  that  by  a  decree  of  the  Federal  court  the  said  taxes  had  been 
declared  illegal  and  void,  but  it  appeared  that  the  right  of  action  was  con- 
ferred by  the  laws  of  the  State,  and  the  decree  of  the  Federal  court  was  only 
an  item  of  evidence.  Berger  v.  County  Commis.  of  Douglas  Co.,  5  Fed.  Eep. 
23 ;  s.  c,  2  McCrary,  483. 

It  has  been  several  times  said  that  in  all  cases  where  there  is  doubt  as  to 
the  jurisdiction,  the  safer  practice  is  to  remand. 

Wolff  V.  Archibald,  14  Fed.  Eep.  369;  Levy  v.  Laclede  Bank,  18  id.  193; 
Evans  v.  Faxon,  10  id.  312  (where  it  was  not  clear  whether  one  of  the  ae- 
fendants,  who  was  citizen  of  same  State  as  plaintiff,  was  only  a  necessary  or  a 
formal  party,  and  there  was  no  controversy  wholly  between  citizens  of  differ- 
ent States  that  could  be  fully  determined  between  them). 

87  Northern  Pacific  Terminal  Co.  v.  Lowenberg,  18  Fed.  Eep.  339. 

88  Or  of  its  own  motion.  Mills  v.  N.  J.  Central  E.  E.  Co.  20  Fed.  Eep.  449, 
aff'd,  113  U.  S.  249;  Indiana  v.  Tolleston  Club,  53  id.  18;  Re  Foley,  76  id  390. 

8«Clarkhuff  r.  Wisconsin,  etc.,  E.  E.  Co.,  26  Fed.  Eep.  465.  This  case 
scarcely  holds  that  the  objection  can  never  be  availed  of  on  motion  to  remand, 
founded  on  counter  proofs.  If  the  petition  alleged  facts  showing  citizenship 
and  the  other  conditions,  a.  conflict  of  evidence  as  to  those  facts  would  ordi- 
narily be  a  proper  question  for  refusing  to  determine  want  of  jurisdiction  on 
motion,  and  leaving  the  party  to  his  plea;  but  as  the.  petition  usually  states 
What  are  rather  conclusions  of  law,  counter  proof  of  facts  supporting  the  con- 
trary conclusion  may  often  make  a  case,  where,  if  not  met,  the  court  should 
determine  the  question  on  motion.     See  p.  79  of  "this  volume 

soLacroix  v.  Lyons,  27  Fed.  Eep.  403;  s.  p.,  Mackaye  v.  Mallory,  6  id.  743; 
State  of  Va.  v.  Felts,  133  id.  85.  j>  > 
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Delay  in  petitioning  for  removal  till  after  the  statute  time  had 
passed,  is  ground  for  remanding ;  ^^  but  delay  to  move  to  remand 
may  be  ground  for  refusing  to  remand  on  that  ground.®^ 

Whether  a  motion  to  remand  lies  before  the  day  fixed  for  filing 
the  record  in  the  Circuit  Court  is  not  settled.®* 

An  order  remanding  cannot  be  reviewed  on  appeal.  The  Act 
of  1887  expressly  so  provides,®*  and  the  subsequent  Acts  of  Feb. 
25th,  1889,  (25  St.  693)  and  March  3d,  1891,  (26  Stat.  826) 
have  not  granted  an  appeal.®"* 

18.  — costs  on  remand.^ — In  remanding  a  case  removed 
imder  the  Act  of  1875  or  1887,  the  court  may  impose  a  reasonable 
attorney's  fee  as  a  compensation  to  the  party  procuring  a  remand, 
even  where  the  remand  is  for  want  of  jurisdiction.®* 

19.  Defendant's  time  to  plead.}  —  In  the  second  circuit  the 
defendant  has  a  total  of  twenty  days  from  the  service  of  the  com- 
plaint, excluding  the  days  intervening  between  the  filing  of  the 
petition  for  removal  and  the  entry  of  the  record  in  the  Circuit 
Court.®^ 

91  Kerting  t'.  Am.  Oleograph  Co.,  10  Fed.  Eep.  17;  Delbanco  v.  Singletar^, 
40  Fed.  Rep.  177. 

02  Miller  v.  Kent,  18  Fed.  Rep.  561 ;  but  see  McGregor  v.  McGillis,  30  Fed. 
Rep.  388,  contra. 

93  See  Hamilton  v.  Fowler,  83  Fed.  Rep.  329. 

94  Removal  Act  ( 1887 ) ,  §  2.  Nor  is  there  a  remedy  by  mandamus.  Ex  parte 
Penn.  Co.,  137  U.  S.  451. 

95  Richmond,  etc.,  Ry.  Co.  v.  Thouron,  134  U.  S.  45 ;  Gurnee  v.  Patrick  Co., 
137  id.  141;  McLish  r.  Roff,  141  id.  661;  Chicago,  etc.,  Ry.  Co.  v.  Roberts, 
141  id.  690;  Mo.  Pac.  Ry.  Co.  v.  Fitzgerald,  160  id.  556.  . 

96Josslyn  v.  Phillips,  27  Fed.  Rep.  481;  Pellet  r.  Gt.  No.  Ry.  Co.,  105  id. 
194;  Riser  v.  So.  Rv.  Co.,  116  id.  1014.  Compare  Mayor  of  Nashville  v. 
Cooper,  6  Wall.  247;'  and  Mansfield,  etc.,  R.  R.  Co.  v.  Swan,  111  U.  S.  379. 
As  to  costs  in  the  Supreme  Court,  see  Gates  v.  Allen,  149  U.  S.  451;  Hanrick 
r.  Hanrick,  153  id.  192. 

9T  Heidecker  r.  Red  Star  Line,  32  Fed.  Rep.  706 ;  Pelzer  Mfg.  Co.  v.  St.  Paul, 
etc.,  Ins,  Co.,  40  id,  185 ;  Bryce  v.  So.  Ry.  Co.,  129  id.  966. 


798 


ABBOTT  S  PKACTICE  AND    FOKMS. 


FORMS. 


I.    Ex    PARTE    PROCEEDINGS    EITECTING 
BEMOVAX. 

454.  Petition  to  remove  cause  from 
State  to  United  States  court, 
on  account  of  a  Federal  ques- 
tion. 

455. for  mere  difference  of 

citizenship, —  short   form. 

456.  Another  form;  more  appropriate 

where  an  order  is  asked  in  the 
State  court. 

457.  Verification  of  petition  to  remove' 

cause  to  United  States  court.  ' 

458.  Petition   to   remove   cause   from 

State  to  United  States  court 
because  of  prejudice  or  local 
influence. 

459.  Affidavit    of    prejudice    or"  local 

influence   to    support    petition 
for  removal. 
,460.  Bond  on  asking  to  remove  cause 
from   State   to   United   States 
court. 

461.  Short  form  of  affidavit  of  suffi- 

ciency. 

462.  Notice  of  removal  of  cause. 

463.  Order  {expa/rte)  approving  bond 

and  directing  removal. 


II.   Proceedings   fob   order   of  be- 

MOVAI,  on   notice. 

464.  Notice  of  motion  for  removal  of 

cause  from  State  to  United 
States  court. 

465.  Another  form — hy  order  to  show 

cause  why  cause  should  not  be 
removed. 

466.  Order    (after  notice  or  order  to 

show  cause)  removing  cause 
to  United  States  court. 

467.  Order  of  removal  in  prejudice  or 

local  influence  case. 

468.  Writ  of  error  to  review  refusal 

by  State  court  to  remove. 

IIT.    Proceedings  in  Circuit  Court 
enforcing  removal. 

469.  Certiorari  to  remove  papers. 

470.  The    same;     in    local    prejudice 

cases. 

471.  Petition  for  order  directing  mar- 

shal to  take  property  from 
possession  of  officer  of  State 
court. 

472.  Order  thereon. 

473.  Order  denying  motion  to  vacate 

above  order^  and  to  remand. 

IV.  Remand. 

474.  Order  remanding  cause. 


FORM  Wo.  454. 

Petition  to  remove  cause  from  State  to  United  States  court,  on  account  of  e 

Federal  question. 

[Title  of  State  court  and  of  cause.] 

To  the  court  \_stating  name  at  length,  with  county]. 

Your  petitioner  [name  of  petitioner]  shows : 

I.  That  your  petitioner  was  at  the  commencement  of  this  action, 
and  still  is,  a  resident  of  the  district,  in  the  State  of  , 

and  is  a  citizen  of  said  State.  That  this  suit  is  of  a  civil  nature, 
and  arises  under  the  Constitution  and  laws®*  \_or,  Constitution  — 
or,  laws]  of  the  United  States  [or,  under  a  treaty  made  under  the 
authority  of  the  TJnited  States  with  ,  and  ratified  on  the 

98  See,  for  statement  of  a  Federal       and  nn  act  of  Congress,  Railroad  Co. 
question   arising   on   a   State   statute       v.  Mississippi,  102  U.  S.  135. 
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part  of  the  United  States  on  the  day  of  ,  19     J, 

as  appears  by  the  complaint  filed  herein  on  the  day  of 

,19     . 

II.  That  the  time  fixed  by  law  [or,  by  the  rules  of  this  court] 
for  the  defendant  to  answer  in  this  suit  will  not  expire  until  the 

day  of  next. 

III.  That  the  matter  in  dispute  in  said  suit,  as  appears  by  said 
complaint  exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  of  t^YO  thousand  dollars. 

IV.  [Allegation  as  to  bail  as  in  paragraph  V  of  Form  No.  4-56.] 
[If  ex  parte  order  in  N.  T.  State  court  is  ashed,  allege  condi- 
tion of  cause,  and  no  previous  application.     See  pp.  116  and  110. 

[Offer  of  bond  and  prayer  of  petition  as  in  VII,  etc.,  on  page 

of  this  volume.] 
[Date.]  [Signature  of],  Petitioner.'* 

[By  ,  his  agent  —  or,  attorney.] 

[Signature  and  address  of]. 

Attorney  for  Petitioner. 

[Verification  as  in  Form,  No.  457. J 
[Bond  as  in  Form  No.  461.] 

FORM  No.  455. 

Petition  to  remove  cause  from  State  to  United  States  court  for  mere  difEer- 

ence  of  citizenship, — Short  Form.i 

[Title  of  State  court  and  of  cause.] 

To  said  Court. 

Your  petitioner  [name]  respectfully  shows  that  the  matter  and 
amount  in  dispute  in  the  above  entitled  suit  in  which  he  is  the 
defendant,  exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  of  two  thousand  dollars.  That  the  controversy  in  said  suit 
is  betv/een  citizens  of  difFerent  States,  and  that  your  petitioner 
was,  at  the  time  of  the  commencement  of  this  suit,  and  still  is,  a 
citizen  of  the  State  of  ,  residing  at  ,  in  said  State, 

and  is  a  non-resident  of  this  State  of  .     That 

was  then,  and  still  is,  a  citizen  of  the  State  of  ,  and  resides 

at  ,  in  said  State;  and  that  was  then,  and  still  is, 

a  citizen  of  the  State  of  ,  and  resides  at  ,  in  said 

99  All  defendants  must  join  in  the  Ion  on  Rem.  of  C.  (4th  ed.),  181.     If 

petition.      Chicago,   etc.,   E,y.    Co.    v.  an  order  of  the  State  court  is  asked,  a 

Martin,  178  U.  S.  245.  fuller   form   may  be   desirable.      See 

1  Adapted  to  Act  of  1887  from  Dil-  next  form. 
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State  [and  so  on,  stating  the  citizenship  and  residence  of  each 
party  to  the  suit].  And  your  petitioner  offers  herewith  a  bond, 
with  good  and  sufficient  surety,  for  his  entering  in  the  Circuit 
Court  of  the  United  States  in  and  for  the  district  of  New 

York,  on  the  first  day  of  its  next  session,  a  copy  of  the  record  in 
this  suit,  and  for  paying  all  costs  that  may  be  awarded  by  said 
Circuit  Court  if  said  court  shall  hold  that  this  suit  was  wrong- 
V    fully  or  improperly  removed  thereto. 
^;\        And  he  prays  this  court  to  proceed  no  further  herein,  except  to 
\       ■  make  the  usual  order  of  removal,^  and  to  accept  the  said  surety 
and  bond,  and  to  permit  the  record  herein  to  be  removed  into  said 
Circuit  Court  of  the  United  States,  in  and  for  the  said 
district  of  [New  York]. 

[Signature  of], 

Petitioner. 
[For  verification,  see  Form  No.  457.] 

[Bond  as  in  Form  No.  461.] 

FORM  No.  456. 
Another  Form;  more  appropriate  where  an  order  is  asked  in  the  State  court.* 

ATitle  of  State  court  and  of  cause.Y 

^  To  the  Court  [siati7ig  name  at  length,  with  county]. 

Your  petitioner  [name  of  petitioner],  the  above-named  defend- 
ant, shows: 

I.  That  the  controversy  in  the  above  entitled  suit  is  [or,  that 
there  is  a  controversy  in  the  above  entitled  suit],  wholly  between 
citizens  of  different  States  [or,  between  citizens  of  the  State  of 
and  the  foreign  State  of  , —  or,  between  citizens 

of  the  State  of  and  foreign  citizens,  subjects  of  - — •  naming 

nation  —  or  both,  according  to  the  case  —  and  if  the  controversy 
is  wholly  between  part  of  the  parties,  may  add:  namely,  between 
A.  B.  and  Y.  Z.,  and  the  same  can  be  fully  determined  as  be- 
tween them*]. 

[If  the  suit  is  by  an  assignee,  etc.,  say.  That  the  plaintiff,  as 
appears  by  his  complaint  herein,  sues  as  assignee  or  transferee  of 
the  chose  in  action  sued  on;  and  the  assignor  under  whom  he 

2  No  order  is  essential.  Loop  v.  4  Of  course  this  allegation  is  inef- 
Winters,   115  Fed.  Rep.  362.  fective  of  itself;   the  complaint  must 

3  For  a  statement  as  to  the  general  support  it.  Louisville,  etc.,  R.  R.  Co. 
rules  for  preparation  and  presentation  v.  Wangelin,  132  U.  S.  599 ;  Chesa- 
of  petition  and  bond,  see  pp.  766-772.  peake,    etc.,    Ry.    Co.    v.    Dixon,    179 

id.  131. 
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claims  is,  and  was  at  the  time  of  the  commencement  of  this  action, 
a  citizen  of,  etc.,  as  ahove.^~\ 

[If  the  cause  was  commenced  hy  another  person  as  plaintiff, 
and  continued  on  his  death,  etc.,  state  the  facts  accordingly,  al- 
leging his  citizenship  at  the  commencement  of  the  action,  and 
ever  since  until  his  death,  etc.] 

II.  That  the  matter  in  dispute  in  said  controversy  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  of  two  thousand 
dollars;  that  the  time  fixed  by  law  [or,  by  the  rules  of  this  court,] 
for  defendant  to  answer  will  not  expire  until  the  day  of 

next. 

III.  That  your  petitioner  Y.  Z.  was,  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  a  citizen  and  resident  of  the 
State  of  [or,  a  citizen  of  the  State  of  ,  and  a 
non-resident  of  the  State  of  ,  naming  State  ivhere  suit  is 
pending!,,  that  A.  B.  was  then,  and  still  is,  a  citizen  of  the  Stats 
of  {_or  if  a  corporation  is  a  party,  say,  a  corporation  duly 
organized  under  the  laws  of  the  State  of  ,  and  having  its 
principal  place  of  biisiness  in  withjn  the  dis- 
trict of  said  State,®  and  so  on,  alleging  the  citizenship  of  each 
proper  party,  and  the  residence  of  the  petitioner^. 

TV.  That  there  are  no  other  parties  in  this  suit  than  herein- 
before mentioned  [or,  that  the  only  other  parties  in  this  suit  are 
—  stating  names  and  reasons  why  their  presence  may  he  disre- 
gardedl .'' 

5  Mex.  Nat.  E.  R.  Co.  v.  Davidson,  located  and  transacts  its  principal 
157  U.  S.  201.  business.     Act  of  1887,  §  4. 

6  The  citizenship  of  a  corporation  is  A  corporation  organized  under  the 
that  of  the  State  originally  creating  laws  of  a  State  which  is  divided  into 
it.  Southern  Ry.  Co.  v.  Allison,  19C  more  than  one  Federal  district,  is, 
U.  S.  326.  A  corporation  of  one  State  under  the  Federal  laws  as  to  the 
cannot  become  a  corporation  of  an-  bringing  of  actions,  a  citizen  and  in- 
other  State  for  jurisdictional  pur-  habitant  of  that  State  and  of  the  dis- 
poses, by  filing  its  charter  in  the  lat-  trict  in  which  its  principal  place  of 
ter  State,  or  otherwise  complying  business  is  located.  Galveston,  etc., 
with  the  laws  thereof.  St.  Louis,  etc.,  Ry.  Co.  v.  Gonzales,  151  U.  S.  496. 
Ry.  Co.  V.  James,  161  id.  545.  (See,  An  action  involving  a  Federal  ques- 
as  to  N.  Y.  rulings  on  this  point,  in  tion  cannot  be  brought  against  a  cor- 
matters  of  State  court  cognizance,  poration  in  a  district  other  than  in 
Matter  of  Cooley,  186  N.  Y.  220).  which  it  has  its  corporate  habitation. 

An  action  against  a  Federal  corpo-  although   it   may  have   offices   within 

ration  cannot  be  brought  in  a  district  the  district  in  which  it  has  been  sued. 

'  and  State  other  than  that  named  in  Be  Keasby  &  Matteson  Co.,  100  U.  S. 

\  its  charter  as  its  home.     See  39  Am.  221. 

L.  Review,  578,  and  cases  cited.      A  7  For   the   practice   where   sham   or 

national  bank  is  to  be  regarded  as  a  nominal  parties  have  been  joined,  see 

citizen  of  that  State  in  which  it  is  Dow  v.  Bradstreet  Co.,  46  Fed.  Rep. 

Sig.  51. 
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V.  That  your  petitioner  has  been  held  to  bail  herein  in  the  sum 
of  dollars  [or,  has  not  been  held  to  bail  herein,  and  special 
bail  was  not  originally  requisite  herein*]. 

VI.  [If  order  to  show  cause  is  aslced  in  a  New  York  State  court, 
state  condition  of  cause,  and  that  no  previous  application  has  been 
made,  according  to  directions  on  pages  116  and  129  of  this  vol- 
ume.'\^ 

VII.  Your  petitioner  offers  herewith  his  bond,  with  good  and 
sufficient  surety,  in  the  penal  sum  of  dollars,  conditioned 
as  by  law  required,  for  his  entering  in  said  Circuit  Court  of  the 
United  States,  on  the  first  day  of  its  next  session,  a  copy  of  the 
record  in  this  suit,  and  for  paying  all  costs  that  may  be  awarded 
by  said  Circuit  Court  if  said  court  shall  hold  this  suit  was  im- 
properly or  wrongfully  removed  thereto,  [and  also  for  his  enter- 
ing special  bail  in  this  action  —  if  special  hail  was  originally 
requisite.'] 

WiiEEEFOEE  your  petitioner  prays  that  said  bond  may  be  ac- 
cepted, and  that  the  said  suit  be  removed  into  the  next  Circuit 
Court  of  the  United  States,   in  and  for  the  District  of 

,  pursuant  to  the  laws  of  the  United  States,  and  that  no 
further  proceedings  be  had  therein  in  this  court  [and  that  the 
bail  required  of  your  petitioner  herein  be  discharged],  or  for 
such  other  or  further  relief  as  may  be  proper. 

[Signature  of],  Petitioner. 
[Date.]  [By  ,  his  attorney  —  or,  agent.] 

[Signature  and  address  of], 

Attorney  for  petitioner. 

[Verification  as  in  next  Form.] 

FORM  No.  457. 
Verification  of  petition  to  remove  cause  to  United  States  court.io 

[Yenue.] 

Y.  Z.  [defendant  above-named]  being  duly  sworn,  says  [where 
defendant  is  an  agent,  that  he  is  the  general  and  managing  agent 
of  the  defendant  above-named],"  that  he  has  read  the  foregoing 

S24;   Bryce  v.  Southern  Ey.  Co.,  122  "Notice   need  not  be  given  unless 

id.  709 ;  Wirgman  r.  Persons,  126  id.  desired.     See  Ashe  v.  Union  Cent.  Life 

449;    Dishon   v.   Cinn.,  etc.,   Ry.   Co.,  Ins.  Co.,  115  Fed.  Rep.  234. 

1.3."?  id.  471.  10  See,     generally,     paragraph     13, 

8  According  to  settled  practice,  this  p.  768. 

allegation    is    not    necessary    for   the  il  Sustained    by    Shaft    v.    Phoenix 

purpose  of  effecting  removal ;  but  if  a  Mut.  Life  Ins.  Co.,  67  N.  Y.  544,  23 

State  court  order  is  desired,  it  may  be  Am.  Rep.  138. 
useful    in    securing   approval    of    the 
bond. 
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petition  and  knows  the  contents  thereof,  and  that  the  same  is 
ti;ue  of  his  own  knowledge,  except  as  to  those  matters  therein 
stated  to  be  alleged,  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true.^^ 

iJurat.j  [Signature.] 

FORM  NO.  458. 

Petition  for   removal  because  of  prejudice  or  local  influence. 

[Title  of  U.  8.  Circuit  Court, ^^  and  cause.] 

To  the  [state  name  of  court  at  length}  : 

Yonr  petitioner,  Y.  Z.,  of  ,   respectfully  shows  to  this 

Honorable  Court: 

I.  That  on  or  about  the  day  of  ,  19  ,  the  above- 
named  plaintiff,  A.  B.,  commenced  an  action  of  a  civil  nature 
against  your  petitioner  as    [the  sole]    defendant  therein  in  the 

court  of  the  State  of  ,  for  the  County  of  ; 

that  no  trial  of  said  cause  has  ever  been  had,"  and  that  said  cause 
will  be  first  triable  at  the  term  of  said  court,  to  be  held 

at  commencing  on  the  day   of  ,   19     . 

II.  That  the  matter  and  amount  in  dispute  in  the  said  action 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars,  and  that  said  suit  involves  a  [separable]  con- 
troversy wholly  between  citizens  of  .different  States  [and  if  the 
controversy  is  wholly  between  part  of  the  parties  add:]  namely, 
between  the  above-named  plaintiff,  A.  B.,  and  your  petitioner, 
Y.  Z.,  and  is  one  in  which  both  A.  B.  and  Y.  Z.  are  actually  in- 
terested and  one  which  can  be  fully  determined  between  them, 
being  of  the  following  nature  [^state  nature  of  the  separable  con- 
troversy.]^^ 

The  absence  of  a  verification,  if  not  As  to  the  burden  of  proof  on  the  con- 
objected  to  by  motion  to  remand,  is  tested  facts,  see  Davies  v.  Wells,  134 
waived.  Canal,  etc..  Street  R.  R.  Co.  Fed.  Rep.  139;  Virginia  v.  Felts,  133 
«.  Hart,  114  U.  S.  654.  id.  85. 

If  the   petition   filed   in  the   State  12  Or  the  verification  may  be  made 

court  be   verified,   the   Circuit   Court  by    the    attorney    for    the    defendant, 

will  treat  it  as  prima  facie  true;  but  Bonner  v.  Meikle,  77  Fed.  Rep.  485. 

the  adverse  party  may  show  that  the  13  The  application  must  be  made  to 

real    facts    did    not    justify    removal.  the    Circuit    Court.      Southworth    v. 

Clarkhuflf   v.   Wisconsin,    etc.,    R.    R.  Reid,    36    Fed.   Rep.   451;    Bonner   v. 

Co._,  26  Fed.  Rep.  465,  holding  that  the  Meikle,  77  id.  485. 

resisting  party  has  a  right  to  contest  1*  There   can   be   no   removal   after 

the  jurisdictional  facts  in  the  Circuit  trial  once  had.     See  Davis  v.  Chicago, 

Court,  and  may  do  it  by  plea  in  abate-  etc.,  Ry.  Co.,  46  Fed.  Rep.  307,  and 

ment,  without  pleading  to  the  merits.  the  foregoing  text  under  Removal  fok 

The  case  depended  on  citizenship.     (On  Prejudice,  pp.  782-785. 

the  question  of  joinder  preventing  re-  15  A  citizen  of  another  State  sued 

nioval,  the  ease  has  been  overruled. )  jointly  with  citizens  of  the  same  State 
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III.  That  your  petitioner,  Y.  Z.,  was  at  the  time  of  the  com- 
mencement of  this  action  and  still  is,  a  citizen  of  the  State  of 

,  residing  at  ,  and  a  non-resident  of  the  State 

of  [naming  State  where  suit  is  pending']  ;  that  A.  B.,  the 

plaintiff,  was  then,  and  still  is,  a  citizen  of  the  State  of 
[the  State  where  the  suit  was  commenced']   residing  at  , 

[state  ciiize7iship  of  all  parties  plaintiff,  and  of  defendants  as  well, 
if  no  separable  controversy  exists.y^ 

IV.  That  there  are  no  other  parties  in  this  suit  than  herein- 
before mentioned  [or,  that  the  only  other  parties  to  this  suit  are 

stating  names,  and  reasons  why  their  presence  may  he 
disregarded."] 

[If  suit  is  by  assignee,  use  assignee  clause  of  Form  456.] 

•    V.  That  your  petitioner  has  been  held  to  bail  heroin  in  the  sum 
of  dollars  [or,  has  not  been  held  to  bail  herein,  and  special 

bail  was  not  originally  requisite  herein.] 

VI.  That  your  petitioner  desires  the  removal  of  said  suit  from 
the  State  Court  wherein  it  is  now  pending  to  the  Circuit  Court  of 
the  United  States  for  the  district  of  ,  and  as 
a  ground  for  such  removal  respectfully  shows  to  this  court  that  on 
account  of  prejudice  and  loc^l  influence  in  favor  of  the  plaintiff 
and  adverse  to  your  petitioner,  he  will  be  unable  to  obtain  justice 
in  said  court  of  the  State,  or  in  any  other  court  of  said 
State  to  which  by  the  laws  thereof  your  petitioner  may  have  re- 
course. That  said  prejudice  or  local  influence  arises  from  the 
following  facts  [state  them  —  or,  as  shoWa  by  the  accompanying 
affidavits  of  M.  E".  and  O.  P.,  verified  the  day  of  , 
19     .] 

VII.  Your  petitioner  offers  herewith  his  bond,  with  good  and 
suflicient  surety,  in  the  penal  sum  of  dollars,  conditioned 
as  by  law  required. 

as   plaintiff,   can   remove   only   when  Fed.    Rep.    982;    Welden   v.    Fritzlen, 

there     is     a     separable     controversy.  128  Fed.  Rep.  608. 

Gochran  r.  Montgomery  County,   199  16  All  parties  plaintiff  must  be  oiti- 

U.  S.  200    (affirming  the  doctrine  as  zens  of  the  State  wherein  the  suit  is 

it  has  long  prevailed  in   the  Eighth  brought.      Wilder    v.    Virginia,    etc., 

Circuit)  ;  Anderson  v.  Bowers,  43  Fed.  Iron  Co.,  46  Fed.  Rep.  676. 

Rep.  321;   Campbell  v.  Milliken,  119  it  See  note  7  to  Form  No.  456. 
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AVheeefoee  your  petitioner  prays  that  said  bond  may  be  ac- 
cepted and  that  an  order  issue  removing  this  case  from  the 
court  of  the  State  of  into  the  Circuit  Court  of  the  United 

States  for  the  district  of  ,  and  that  no  further  pro- 

ceedings be  had  herein  in  said  State  court. 

[Date.^  [Signature  o/], 

Petitioner. 
[Signature,  and  address  o/] , 

Attorney  for  petitioner. 

[Verification  as  in  Form  457.] 

FORM  No.  459. 
Affidavit  of  prejudice  or  local  influence  to  support  petition  for  removal.is 

[Title  of  Circuit  Court  and  of  cawse.J 
[Venue.'} 

W.  X.,  being  duly  sworn,  says  [or  if  more  than  one,  being  duly 
severally  sworn,  say,  each  for  himself]  :  that  he  has  reason  to 
believe,  and  does  believe,  that  from  prejudice  and  local  influence 
the  defendant  Y.  Z.  will  not  be  able  to  obtain  justice  in  the  State 
court  in  this  action  by  reason  of  the  following  facts,  [stating  facts 
which  sufficiently  establish  grounds  of  belief}^} 

[Jurat.}  [Signature.] 

FORM  No.  460. 

Bond  on  asking  to  remove  cause  from  State  to  United  States  court. 

Know  all  men  by  these  presents,  that  we,  M.  'N.,  of 
[principaP"] ,  and  O.  P.,  of  [surety],  are  hereby  held  and 

firmly  bound  unto  [name  of  adverse  party,  luith  designation  of 
character  in  which  he  sues  if  special,  for  instance,  as  executor  of, 
etc.],  his  [or,  their]  executors,  administrators  and  assigns  [or, 
successors  and  assigns] ,  in  the  sum  of  dollars,  lawful  money 

of  the  LFnited  States,  to  be  paid  to  the  said  [name^,  liis  executors, 
administrator?,  or  assigns  [or^ 'successors  or  assigns],  for  which 
payment,  well  and  truly  to  be  made,  we  jointly  [and  severally^^] 

18  Where  the  application  is  made  ing  to  the  better  authority)  will  a 
upon  affidavit  alone,  it  must  conform  direct  and  unequivocal  allegation  of 
in  all  respects  to  the  foregoing  peti-  prejudice  be  received,  if  unsupported 
tion  for  removal.  by   facts.      In  re  Pennsylvania,    137 

19  An  affidavit  of  a  credible  person,  U.  S.  451. 

stating   facts    upon    information    and  20  It  is  not  essential  that  the  peti- 

belief,  but  satisfactorily  showing  the  tioner  be  an  obligor.     Removal  Cases, 

grounds  of  that  belief,  will  be   suffi-  100   U.    S.    457.      One    surety,   if   ap- 

cient.    Detroit  v.  Detroit  City  Ry.  Co.,  proved,  is  sufficient.    Id. 

34  Fed.  Rep.  1.    A  perfunctory  show-  21  A  joint  bond  was  held  sufficient 

ing,  by  a  formal  affidavit  of  mere  be-  in  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  5.3, 

lief  will  not  be  sufficient,  nor  (accord-  57,   saying,   however,   that  the   court 
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hind  ourselves,  our  heirs,  executors  and  administrators,  firmly  by 
these  presents. 

Wheeeas  [the  said]  Y.  Z.  has  filed  or  is  about  to  file  in  the 
\_title  of  State  court  in  full],  in  county,  in  the  State  of 

,  his  petition  [and  affidavit]  for  the  removal  from  said 
court  to  the  Circuit  Court  of  the  United  States,  of  a  suit  now 
pending  in  said  [state  court],  in  which  A.  B.  is  plaintiff  and 
Y.  Z.  defendant.     ISTow^  therefore: 

The  condition  of  this  obligation  is  such  that  if  the  said  \_name 
of  petitioner]  shall  enter  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  ,  on  the  first  day  of  its  next  ses- 

sion, a  copy  of  the  record  in  said  suit,  and  shall  pay  all  costs  that 
may  be  awarded  by  said  Circuit  Court  of  the  United  States,  to 
said  [obligees],  or  to  any  of  them,^^  if  said  court  shall  hold  that 
said  suit  was  wrongfully  or  improperly  removed  thereto^^  [and, 
if  special  hail  was  originally  requisite,  add^*  and  shall  then  and 
there  appear  and  enter  special  bail  in  said  suit],  then  this  obli- 
.gation  to  be  void;  otherwise  of  force. 

[Signatures  and  seals.] 
Sealed  and  delivered 
in  presence  of 

[Signature  of  ivitness.^^] 

[Achnowledgment  as  in  Form  1,  p.  3.] 

[Affidavit  of  sufficiency  and  approval,  as  in  Forms  Nos.  255, 

258,  on  pages  480,  481. ]2« 

FORM  No.  461. 
Short  form  of  aflSdavit  of  sufficiency .27 
[Venue.] 

T,  ,  of  said  county,  the  surety  named  in  the  foregoing 

bond,  being  duly  sworn,  do  depose  and  say  that  I  am  a  resident 
of  the  State  of  ,  and  a  property-holder  therein.     That  I 

am  worth  the  sum  of  dollars  over  and  above  all  my  debts 

could  require  it  to  be  joint  and  sev-  action  be  one  in  which  bail  could  not 

eral;  and  in  New  York  State  this  is  be  required.      Erisman  v.  Pideock,  62 

now  the   uniform   rule.     N.   Y.    Code  How.  Pr.  327. 

Civ.  Pro.,  §  812.  25  Not  necessary  if  the  bond  is  ac- 

See  paragraph  7   on  p.   27  of  this  knowledged. 

volume.  26  File  within  the  period  allowed  for 

22  As  to  words  of  several  interest,  filing  petition.  Austin  v.  Gagan,  39 
see  p.  27  of  this  volume.  Fed.  Pep.  626. 

23  This  clause  as  to  costs  is  essen-  27  Given  in  Dillon's  Pem.  of  C,  as 
tial.  Sheldrick  v.  Cockeroft,  27  Fed.  the  approved  form  for  the  Eighth 
Pep.   579.  Circuit. 

24  The  bond  need  not  be  conditioned  In  New  York  it  is  better^  if  not 
for  the  entering  of  special  bail,  if  the  essential  for  the  purpose  of  applying 
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and  liabilities,  and  exclusive  of  property  by  law  exempt  from 
execution.     That  I  have  property  in  the  State  of  ,  liable 

to  execution,  of  the  value  of  more  than  dollars. 

[Jurat]  [Signature.] 

FORM  No.  463. 

Notice  of  removal  of  cause.28 

United  States  of  America. 

OIECUIT  court  of  THE  UNITED  STATES. 

[Southern  District  of  Nevy  York.] 
[Title  of  cause.] 

Please  take  notice,  that  on  the  day  of  ,  19     , 

[by  order  of  the  Court  of  ,  of  which  the  within  is  a 

copy] ,  this  cause  was'  duly  removed  from  the  Court  into  the 

United    States    Circuit    Court   for   the  District   of    [!N"ew 

York]. 

[Date.]  [Signcdure  and  office  address  of], 

Attorney  for 
[Address],  To  , 

Attorney  for 

FOKM  No.  463. 
Order  (ex  parte)  approving  bond  and  directing  removal. 

At  a   Special  Term^®   [etc.,  as  in  Form 
No.  94,  page  255   (above)]. 
[Title  of  State  court  and  cause.] 

The  defendant  Y.  Z.,  having,  within  the  time  allowed  by  law 
therefor,  duly  filed  a  petition  for  the  removal  of  this  cause  into 
the  Circuit  Court  of  the  United  States  for  the  district  of 

for  any  order  in  the  State  court,  to  258  seems  to  be  enough  without  any 

use  Form  255  on  page  480  of  this  vol-  formal   order  of  removal.     See  Kern 

ume.  V.  fluidekoper,   103  U.   S.  485 ;   Lund 

28  If  an  order  has  been  entered,  this  v.  Chicago,  etc.,  Ry.  Co.,  78  Fed.  Rep. 
notice  may  be  served  with  copy  order;  385;  La  Page  v.  Day,  74  id.  977  (hold- 
otherwise  as  a  separate  paper.  Neither  ing  that  no  order  is  necessary ) .  The 
the  statute  nor  the  practice  requires  better  opinion,  however,  is  that  if  the 
a  notice  to  be  served;  but  it  is  some-  removing  party  relies  on  an  ex  parte 
times  useful  to  preclude  excuse  for  approval,  without  giving  his  adver- 
further  proceedings.  Ashe  v.  Union  sary  any  opportunity  to  present  the 
Cent.  Life  Ins.  Co.,  115  Fed.  Eep.  234.  question  of  sufficiency  of  the  security, 

29  A  judge  of  the  court  can  ap-  the  State  court  ought  not  to  refuse 
prove  the  bond,  at  least  according  to  to  inquire  into  its  sufficiency  if  evi- 
the  New  York  practice;  where  N.  Y.  denee  of  insufficiency  is  offered.  Com- 
Code  Civ.  Pro.,  §  812,  is  applicable  pare  Van  Allen  v.  Atchison,  C.  &  P. 
by  analogy.  R.  R.  Co.,  3  Fed.  Rep.  545,  and  p.  770 

And  a  simple  approval  by  the  State      of  this  volume,  note  44. 
judge,  such  as  is  given  in  Form  No.  If  an  order  of  removal  is  sought, 
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,  and  having  also  duly  filed  a  bond,  with  good  and  suffi- 
cient surety,  as  required  by  law  [and  the  pleadings  herein,  here- 
tofore filed,  being  now  produced  and  read^"].  Now,  on  motion  of 
Z.  T.,  attorney  for  said  defendant  Y.  Z. : 

Oedeeed,  that  the  said  petition  is  hereby  accepted  and  the  said 
bond  and  surety  are  hereby  approved,  and  this  cause  is  hereby  re- 
moved into  the  Circuit  Court  of  the  United  States  for  the 
district  of  .^^ 

Enter:   ^signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  464. 
Notice  of  motion  for  removal  of  cause  from  State  to  United  States  court.32 

[Title  of  State  court  and  cause.'] 

Please  take  notice,  that  upon  the  petition  and  bond  [and  affi- 
davit of  Y.  Z.],  of  which  copies  are  herewith  served  upon  you 
[and  the  originals  of  which  have  been  duly  filed  in  the  office  of 
the  clerk  of  county,]^*  and  upon  the  summons,  appearance, 

and  pleadings  in  this  action,  the  imdersigned  will  move  this  court, 
at  a  special  term  thereof,  [in  local  prejudice  cases,  substitute:  the 
Honorable  Judge  of  the  Circuit  Court  of  the  United  States  for  the 
district  of  ,  at  a  term]  to  be  held  at  , 

in  ,  on  the  day  of  ,  19     ,  at  o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

for  an  order  granting  the  defendants  petition  for  the  removal  of 
this  cause,  as  prayed,  and  for  such  other  or  further  order  as 
may  be  jujt. 

[Date.]  [Signature  and  office  address  of], 

Attorney  for  [moving  party]. 

[Address],  To  , 

Attorney  for  [adverse  party]. 

a  court  order  should  be  taken ;  and  if  32  Notice  of  the  application  to  the 

desired  to  preclude  formal  objections  State  court  is  not  necessary,  although 

being    raised    in    the    Circuit    Court,  it  is  proper  and  customary.     In  local 

notice  of  application  should  be  given.  prejudice  cases,  the  application  must 

30  The  insertion  of  this  clause  en-  be  made  to  the  Circuit  Court    (Bon- 

ables  the  petitioner  to  rely  on  allega-  ner  v.  Meikle,  77  Fed.  Kep.  485),  and 

tions  in  the  pleadings,  to  supply  de-  while    notice    may    not    be    jurisdic- 

fects  in  those  of  his  petition,  when  he  tional    (Reeves   v.    Corning,    51    Fed. 

might  not  otherwise  be  alloM'ed  to  do  Rep.  774 ) ,  it  is  better  and  safer  prac- 

so    in    further    contest    in    the    State  tice  to  give  it.      Schwenk  v.  Strang, 

court.  59   Fed.  Rep.   209.     As  to  length  of 

siTIie  proceedings  had  in  a  cause  the   notice    upon    application    to   the 

are  not  vacated  by  its  removal.    Dun-  CiVeuit    Court,    see    Carson    Lumbi  r 

can  V.   Gegan,   101   U.   S.   810;    Cent.  Co.  r.  Holtzclaw,  39  Fed.  Rep.  578. 

etc.,   Banking   Co.   v.   Farmers'   Loan  33  Not    proper    in    local    prejudice 

&  T.  Co.,  113  Fed.  Rep.  405;  Act  of  eases,  because  the  bond  and  petition 

Mar.  3,  1875,  §  4;  18  U.  S.  Stat  at  L.  are  submitted  to  the  Circuit  Court. 
471.      But  see,  that  some  proceedings 
may  fall,  29  Fed.  Rep.  820. 
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FORM  No.  465. 
Another  Form,—  by  order  to  show  cause  why  cause  should  not  be  removed.34 

[Name  of  State]  Court  [or  if  a  court  order],  At  a  Special  Term 

[etc.,  as  in  Form  No.  94,  page  255  {above)]. 
[Title  of  cause.] 

On  the  annexed  petition  of  Y.   Z.,  verified  the  day  of 

,  19     ,  and  the  hond  of  Y.  Z.  and  M.  jST.,  dated  the 
day  of  ,  19     ,  and  on  [naming  other  papers  re- 

lied on,  as  in  last  Form],  and  on  motion  of  Z.  T.,  attorney  for  said 
[defendant]  Y.  Z. : 

Oedeeed,  that  the  [plaintiff  and  the  defendant  W.  X.]   show 
cause  at  a  Special  Term  of  this  court,  to  be  held  at  ,  in 

,   on  the  day  of  ,    19     ,   at         .       ,'  in 

,  at  o'clock  in  the  noon,  or  as  soon  there- 

after as  counsel  can  be  heard,  why  the  prayer  of  said 
petition  should  not  be  granted;  and  in  the  mean- 
time, and  ^  imtil  the  determination  of  this  application, 
all  proceedings  herein  in  this  court  are  hereby  stayed 
[and  the  time  of  the  defendant  to  answer  is  extended  until 
^].  ^  Service  of  a  copy  of  this  order  on  the  attorneys  of 
all  the  parties,  other  than  said  Y.  Z.,  who  have  appeared  in  this 
action,  on  orbefore  the  day  of  ,  shall  be  sufficient. 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  466. 

Order  (after  notice  or  order  to  show  cause)  removing  cause  to  United  States 

court. 

[May  he  readily  adapted  from  Form  463.] 

FORM  No.  467. 
Order  of  removal  in  case  of  prejudice  or  local  influence. 

[Title  of  Circuit  Court,  and  of  cav^e.] 

The  defendant,  Y.  Z.,  having  within  the  time  allowed  by  law, 
filed  his  petition  [together  with  affidavits]  conforming  to  the  re- 
quirements of  law  for  the  removal  of  causes  because  of  prejudice 
and  local  influence,  and  having  also  filed  a  bond  with  good  and 
sufficient  surety,  as  required  by  law  [and  the  pleadings  herein 
being  now  produced  and  read]^® 

3*  N"ot    proper    in    local    prejudice  36  See    paragraph    4,    p.    779    and 

cases.     See  notes  to  preceding  form.      paragraph  2,  p.  782. 

35  See  pp.   412  and  48  of  this  vol- 
ume, as  to  stays  and  extensions. 
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Now,  on  motion  of  Z.  T.,  attorney  for  said  defendant,  Y.  Z.,  and 
it  appearing  to  this  court  that  from  prejudice  and  local  inlluence 
that  said  defendant  will  not  be  able  to  obtain  justice  in  the 
court  of  the  State  of  ,  where  said  suit  is  now  pending, 

or  in  any  other  State  court  to  which  the  said  defendant  may,  under 
the  laws  of  the  State,  have  a  right  to  remove  this  cause,  [and  it 
also  appearing  that  due  notice  of  this  application  has  been  given 
to  naming  adverse  parties'\  ,^''  it  is  herelDy 

Okdeeed^  said  petition  being  hereby  accepted,  and  said  bond 
and  surety  being  hereby  approved,  that  said  cause  be  and  the  same 
is  hereby  removed  from  the  court  of  the  State  of  , 

where  it  is  now  pending,  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  ,  and  that  a  copy  of 

this  order  be  filed  in  the  said  court  of  the  county  of  , 

in  the  State  of  ,  and  that  a  transcript  of  the  record  of  said 

case  in  that  court  be  taken  and  filed  in  this  court. 

Enter:     \_8ignature.'] 

FOEM  No.  468. 
Writ  of  error  to  review  refusal  by  the  State  court  to  remove.38 

United  States  of  America,  ss.: 

The  President  of  the  United  States  of  America,  to  the  Justices 
of  the  Supreme  Court  of  the  State  of  ISTew  York,  in  the 
Judicial  Department,  greeting: 
Because,  in  the  record  and  proceedings,  as  also  in  the  rendition 
of  the  judgment,  of  the  plea  which  is  in  the  said  Supreme  Court 
before  you  or  some  of  you,  on  a  remittitur  from  the  Court  of 
Appeals  of  the  State  of  ISTew  York,  being  the  highest  court  of  said 
State  in  which  a  decision  in  the  suit  could  be  had,  remitting  to 
you,  or  some  of  you,  the  final  decree  or  judgment  of  said  court  to 
be  enforced  in  the  suit  between  A.  B.,  plaintiff,  aud  Y.  Z.,  defend- 
ant, where  [a  right,  privilege,  and  immunity  Avas  specially  set  up 
and  claimed  by  the  said  Y.  Z.,  under  the  Constitution,  statutes, 
and  authority  of  the  United  States,  and  the  decision  was  against 
the  right,  privilege,  and  immunity  specially  set  up  and  claimed 
under  such  constitution,  statute,  and  authority]  a  manifest  error 
hath  happened,  to  the  great  damage  of  the  said  Y.  Z.,  as  is  said 
and  as  appears  by  its  complaint:     We  being  willing  that  such 

37  See  paragraph  fi.  p.  7S4.  by   the   Circuit   Court   cannot  be   al- 

38  From  the  case  of  Steamship  Co.      loived. 

V.  Tugman,   106   U.   S.   118,  rev'g  76  The  writ  will  only  issue  upon  a  pe- 

N.  Y.  207.     By  the  Act  of  1887,  ap-      tition  and  bond, 
peal  or  writ  of  error  from  a  remand 
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error,  if  any  hatli  been,  should  be  duly  corrected,  and  full  and 
speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then,  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and  proceedings 
aforesaid,  with  all  things  concerning  the  same,  to  the  justices  of 
the  Supreme  Court  of  the  United  States,  at  the  Capitol,  in  the 
.  city  of  Washington,  together  with  this  writ,  so  that  you  have  the 
same  at  the  said  place  before  the  justices  aforesaid,  on  the  second 
Monday  of  October  next,  that  the  record  and  proceedings  afore- 
said being  inspected,  the  said  justices  of  the  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error,  what  of 
right,  and  according  to  the  law  and  custom  of  the  United  States 
ought  to  be  done. 

Witness,  the  Honorable  ,  Chief  Justice  of  the  Supreme 

Court  of  the  United  States,  the  day  of  ,  in 

the  year  of  our  Lord  ,  and  of  Independence  of  the 

United  States,  the 
[8eal.li  [Signature.^ 

Cleric  of  the  Circuit  Court  of  the   United 
States  for  the  District  of 

Allowed  by  — 

[Signature  of  Chief  Judge  of  the  Court  of  Appeals  of  the 
State  of  New  Yorh  —  or  a  Justice  of  the  Supreme  Court.'] 

FORM  No.  469. 
Certiorari  to  remove  papers,  in  other  than  prejudice  or  local  influence  cases. 
The  President  of  the  United  States  of  America  to  the  [Judge  of 
the]  Court  of  [naming  it  in  full]. 

Whereas,  it  hath  been  represented  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  ,  that  a  certain  suit 

was  commenced  in  the  court  of   [name  of  State  court  in 

fulV],  wherein  ,  a  citizen  of  the  State  of  ,  was 

plaintiff,  and  ,  a  citizen  of  the  State  of  ,  was 

defendant,  and  that  the  said  duly  filed  in  the  said  State 

court  his  petition  for  the  removal  of  said  cause  into  the  said 
Circuit  Court  of  the  United  States,  and  filed  with  said  petition 
the  [affidavit  and]  bond,  with  surety  required  by  the  laws  of  the 
United  States ;  and  that  the  clerk  of  the  said  State  court  above- 
named  has  refused  to  the  said  petitioner  a  copy  of  the  record  [and 
other  papers,  if  any]  therein,  though  his  legal  fees  therefor  were 
tendered  by  the  said  petitioner; 

You,  therefore,  are  hereby  commanded  forthwith  to  certify,  or 
cause  to  be  certified,  to  the  said  Circuit  Court  of  the  United 
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States  for  the  District  of  ,  a  full,  true,  and  com- 

plete copy  of  the  record,  and  all  papers  and  proceedings  in  the 
said  cause,  plainly  and  distinctly,  and  in  as  full  and  ample  a 
manner  as  the  same  now  remain  before  you,  together  with  this 
writ,  so  that  the  said  Circuit  Court  may  be  able  to  proceed  thereon, 
and  do  what  shall  appear  to  them  of  right  ought  to  be  done. 
Herein  fail  not. 

Witness,  the  Honorable  ,  Chief  Justice  of  the  Supreme 

Court,  and  the  seal  of  the  said  Circuit  Court  hereto  affixed 
this  day  of  ,  19     . 

\_8eal.^  [Signature  of], 

Clerk  of  said  Circuit  Court, 

FORM  No.  470. 
Certiorari  to  remove  papers  in  case  of  prejudice  or  local  influence. 

The  President  of  the  United  States  of  America  to  the  [Judge  of 
the]  Court  of  [naming  it  in. full.] 

Whereas,  it  hath  been  represented  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  ,  that  a  certain 

suit  of  a  civil  nature  involving  in  controversy  an  amount  exceed- 
ing the  sum  of  $2,000,  exclusive  of  interest  and  costs,  was  com- 
menced in  the  \_nam,e  of  State  court  in  full]  for  the  purpose  of 
[give  nature  of  the  suit]  wherein  A.  B.,  a  citizen  of  the  State  of 
,  was  plaintiff,  and  Y.  Z.,  a  citizen  of  the  State  of  , 

was  defendant,  and  that  before  the  time  at  which  said  cause  was 
first  triable  at  law  said  Y.  Z.  duly  filed  in  the  Circuit  Court  for 
the  District  of  his  petition  for  the  removal  of 

said  cause  into  the  said  Ci:fcuit  Court  on  the  ground  of  prejudice 
or  local  influence,  and  duly  filed  with  said  petition  the  bond  with 
surety  as  required  by  the  laws  of  the  United  States,  [and  it  ap- 
pearing that  A.  B.  had  due  notice  of  the  application  for  removal] 
and  it  further  appearing  to  this  court  that  from  prejudice  and 
local  influence  in  favor  of  the  plaintiff  and  adverse  to  the  de- 
fendant said  defendant  will  be  unable  to  obtain  justice  in 
said  court  of  the  State  of  or  in  any  other  court 

of  the  said  State  to  which  by  the  laws  thereof  he  may  have  re- 
course. 

Youj  therefore,  are  hereby  commanded  forthwith  to  certify, 
or  cause  to  be  certified,  to  the  said  Circuit  Court  of  the  United 
States  for  the  District  of  a  full,  true  and  com- 

plete copy  of  the  record,  and  all  papers  and  proceedings  in  the 
said  cause,  plainly  and  distinctly  and  in  as  full  and  ample  a 
manner  as  the  same  now  remains  before  you,  together  with  this 
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writ,   so  tliat   the   said   Circuit   Court  may   be   able  to  proceed 

thereon,  and  do  what  shall  appear  to  them  of  right  ought  to  bo 

done.     Herein  fail  not. 

Witness,  the  Honorable  ,  Chief  Justice  of  the  Supreme 

Court,  and  the  seal  of  the  said  Circuit  Court  hereto  affixed, 

this  day  of  ,  19     . 

[Signature  of], 
[Seal.']  Clerk  of  said  Circuit  Court. 

FORM  No.  471. 

Petition  for  order  directing  marshal  to  take  property  from  the  possession  of 
ofEcer  of  the  State  court.39 

United  States  Circuit  Court,  District  of 

[Title  of  cause.] 
To  the  Circuit  Court  of  the  United  States  for  the  cir- 

cuit and  District  of 

Your  petitioner  shows : 

I.  That  he  is  the  in  the  above  entitled  action.  That  said 
action  was  coimnenced  in  the  court  of  ,  county, 
State  of                   [or  othenrise  specifying  the  court]. 

II.  That  under  the  laws  of  the  United  States  your  petitioner 

38  This     and     the     following     two  of  this  court,  physically  to  go  on  now 

forms   are   from   Friedman  v.   Israel,  and    try   the    case;    but    its    judicial 

26  Fed.  Eep.  801,  where  it  is  conceded  power   to   continue   its   possession   of 

that  the  Circuit  Court  has  no  power  the    res,    through    the    hands    of    its 

to   issue    an    injunction,    prohibition,  sheriff,  is  at  an  end,  and  his  posses- 

or  process   for  contempt  to  stay  the  sion  is  not  the  possession  of  the  law." 

State  court  from  proceeding  with  the  Friedman  v.  Israel    ( above ) . 
cause.  See  also  Kern  v.   Huidekoper,    103 

But  the  court  say :  "  The  life  of  a  U.  S.  485,  490,  where  it  was  held  that 
judgment  lies  in  the  power  of  the  a  replevin  action,  wherein  the  sher- 
court  to  execute  it,  and  it  is  essential  iff  of  a  State  court  is  the  defendant, 
to  competent  jurisdiction  that  the  is  removable,  notwithstanding  the  ob- 
property  in  an  attachment  suit,  jection  that  the  sheriff  being  in  pos- 
whether  in  the  State  or  Federal  session  of  the  property,  the  subject- 
courts,  should  be  in  the  legal  cus-  matter  of  the  controversy,  the  Fed- 
tody  of  the  court,  otherwise  a  judg-  eral  court  is  without  legal  authority 
ment  affecting  the  res  in  the  case  or  power,  by  writs,  process,  or  orders, 
would  be  an  idle  formality.  *  *  *  to  wrest  its  possession  from  him. 
The  power  of  the  Circuit  Court  to  When  the  removal  is  accomplished, 
try  the  case,  after  it  is  properly  ru-  the  State  court  is  left  without  any 
moved,  carries  with  it  the  authority  case,  authority,  or  process  by  whicli 
to  issue  such  orders  as  are  necessary  it  can  retain  possession  of  the  res. 
to  make  its  jurisdiction  effectual  for  And  the  further  prosecution  of  the 
enforcing  the  supremacy  of  the  Con-  action  in  the  State  Court  can  be  en- 
stitution  and  laws  fif  the  United  joined.  Wagner  r.  Drake,  31  Fed. 
States."  849;   Abeel  r.   Culberson,  56  id.  329; 

"True,    the    State    court    has    the  St.   Bernard  Min.   Co.   v.  Mad.  Trac- 

power,  whatever  may  be  the  decision  tion  Co.,  130  id.  795. 
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was  and  is  entitled  to  remove  said  action  from  said  State  court 
to  the  Circuit  Court  of  the  United  States  for  the  circuit  and  dis- 
trict above  mentioned. 

III.  That  in  due  time  he  presented  to  said  State  court  a  proper 
petition  for  removal,  sustained  by  affidavit,  and  also  bond  -with 
security,  conditioned  as  required  by  the  lavsrs  of  the  United  States. 

IV.  That  the  said  State  court  refused  to  receive  said  bond,  and 
disallov^'ed  the  petition  for  removal. 

V.  That  thereupon  your  petitioner  obtained  from  the  clerk  of 
said  State  court  duly  certified  transcripts  of  the  record  of  said 
action,  and  has  filed  the  same  with  the  clerk  of  this  court,  and 
said  action  is  now  on  the  docket  of  this  court. 

VI.  That  when  said  petition  for  removal  was  filed,  and  said 
bond  was  tendered  in  said  State  court,  the  jurisdiction  of  this 
court  attached,  and  the  jurisdiction  of  said  State  court  ceased. 

VII.  That  as  appears  from  the  transcript  so  as  aforesaid  filed 
in  this  court  in  said  action,  an  attachment  had  issued  to  the  sheriff 
of  county,  under  which  the  sheriff  of  said  county  [naming 
him']  attached  and  took  into  his  possession,  and  now  holds^  certain 
property,  as  shown  by  the  return  on  said  writ  of  attachment. 

VIII.  That  by  effect  of  the  removal  of  said  action,  and  by 
operation  of  law,  the  property  so  attached  passed  from  the  juris- 
diction of  said  State  court  to  the  jurisdiction  of  this  court,  and 
that  the  marshal  of  this  district  of  should 
take  possession  of  and  hold  said  property,  so  as  aforesaid  attached, 
subject  to  the  further  order  of  this  court. 

Whbeefoee,  your  petitioner  prays  for  an  order  directing  said 

marshal  to  tal^e  possession  of  said  property  so  attached,  and  to 

hold  the  same,  subject  to  the  further  order  of  this  court,  and 

for  such  other  and  further  relief  in  the  premises  as  may  be  just. 

[Dcffe.]  [Signatures.'] 

[Signature  and  address  of], 

Attorney  for  petitioner. 

['Verification  as  in  Form  No.  45 Y.] 
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FORM  No.  473. 
Ordei  directing  marshal  to  take  property  from  the  possession  of  ofScer  of  the 

State  court. 

Uiiited  States  Circuit  Court,  District  of 

[Title  of  caitse.] 

The  marshal  of  said  District  of  is  hereby  author- 

ized and  directed  to  proceed  to  ,  and  to  demand  and  take 

possession  of  any  and  all  property  attached,  and  now  held  by 
the  sheriff  of  county,  under  a  writ  of  attachment  issued 

in  above  entitled  action  by  the  [^naming  court  or  judge  that  issued 
warranf],  said  property  to  be  by  said  marshal  safely  held  until 
the  further  order  of  this  court. 

This  done  and  signed  in  open  court. 

[Date.l  [Signature  of  judge.} 

FORM  No.  473. 

Order  den3ang  motion  to  remand  to  State  court,  and  to  vacate  order  directing 

marshal  to  take  property  from  possession  of  officer  of  State  court. 

United  States  Circuit  Court,  District  of 

[Title  of  cause.'] 

This  cause  came  on  to  be  heard  on  the  motion  of  plaintiff  to 
remand  the  same  to  the  State  court,  and  to  rescind  the  order  herein 
issued  on  ,  19     ,  directing  the  marshal  to  demand  and 

take  into  his  possession  property  attached  in  this  case^  and  bring 
the  same  into  this  court,  and  was  argued  by  counsel;  whereupon, 
and  upon  consideration  thereof,  it  is  ordered  that  the  motion  to 
remand  this  cause  to  the  State  court  be  and  the  same  is  hereby 
overruled,  and  that  the  motion  to  rescind  the  order  directing  the 
marshal  to  demand  and  take  into  his  possession  property  attached 
in  this  case,  and  bring  the  same  into  this  court,  be  also  overruled, 
and  that  said  order  be  maintained. 

[Signature  of  presiding  judge.] 

FORM  No.  474. 
Order  remanding  cause. 

[Caption  and  title  and  recitals  as  in  other  cases,  adding  state- 
ment of  ground  of  remand,  for  instance,  thus:]  and  it  appear- 
ing by  inspection  of  the  record  that  the  defendants  are  not  both 
citizens  of  another  State  than  the  plaintiff  and  that  said  Y.  Z.  is 
a  citizen  of  the  State  of  ;  [or  thu^,  the  petition  for  the 

removal  of  this  case  from  the  State  court  of  ,  to  this 

court  failing  to  aver  that  the  parties  were  citizens  of  different 
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States  at  the  commencement  of  this  suit,  and  it  further  appearing 
from  the  admission  of  said  parties  that  both  plaintiff  and  defend- 
ant were  citizens  of  at  the  time  said  suit  was  commenced, 
the  court  is  of  opinion,  and  ,ad judges,  that  it  is  without  jurisdic- 
tion.] Now,  therefore,  it  is  oedeeed,  that  the  motion  to  remand 
be  and  the  same  is  hereby  granted,  ana  that  the  cause  be  and  the 
same  hereby  is  remanded  to  the  Court  [name  in  full], 
and  that  the  plaintiff  have  and  recover  of  the  defendant  his  costs 
incurred  in  this  court,  and  have  execution  therefor. 


VI.     LAND  GRANT  CASES. 

These  cases  are  regulated  by  section  3  of  the  Act  of  1875,  as 
amended  by  the  Act  of  1887.  The  amendment  consists  simply 
in  increasing  the  limit  to  $2,000,  exclusive  of  interest,  as  well  as 
of  costs. 

These  cases  are  too  rare  to  justify  occupying  space  with  forms. 


VII.     CIVIL  RIGHTS  CASES. 
1.  Civil  rights  cases. 

FOEM. 

(475)   Petition  for  removal  of  cause  against  person  denied  civil  rights,  from 
a  State  to  a.  United  States  court. 

1.  Civil  rights  cases.]- — Proseciitions,  civil  or  criminal,  may 
be  removed  before  trial*"  by  a  defendant  who  is  denied  his  equal 
civil  rights,  and  prosecutions,  civil  or  criminal,  against  an  officer 
for  conduct**  under  the  Civil  Eights  Acts,  may  be  removed  under 
U.  S.  R  S.,  §  641. 

■to  See  p.  783  of  this  volume,  paragraph  4. 

41  See  p.  775  of  this  volume,  note ;  and  p.  820,  n.  48. 

The  existence  of  a  State  statute  excluding  citizens  of  African  descent  from 
a  grand  or  petit  jury,  held  not  to  furnish  ground  for  removal  under  §  641, 
where  the  highest  court  of  the  State  had  pronounced  the  statute  unconstitu- 
tional. After  that  decision  it  could  not  properly  be  said  in  advance  of  a  trial 
that  the  defendant  in  a  criminal  prosecution  was  denied  or  could  not  enforce 
in  the  judicial  tribunals  of  that  State  the  rights  secured  to  him  by  any  law 
providing  for  the  equal  civil  rights  of  citizens  of  the  United  States,  or  ol 
all  persons  within  their  jurisdiction.     Bush  v.  Kentucky,  107  U.  S.  110,  llfj. 

The  remedy  of  removal  given  by  §  641  does  not  apply  to  all  cases  in  which 
equal  protection  of  the  laws  may  be  denied  to  a  defendant.  The  Fourteenth 
Amendment  to  the  Federal  Constitution  is  broader  than  U.  S.  R.  S.,  5  641, 
which  does  not  embrace  a  case  in  which  a  right  may  be  denied  by  judicial 
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FORM  No.  475. 

Petition  for  removal  of  cause  against  person  denied  civil  rights,  from  a  State 
to  a  United  States  court.42 

[Title  of  State  court  and  of  cause.] 
To  the  court  [giving  name  in  fuW]. 

The  petition  of  Y.  Z.  shows : 

I.  That  he  is  the  defendant  in  the  above  entitled  [here  state 
nature  and  condition  of  the  litigation  in  the  State  court.] 

II.  That  your  petitioner  is  a  citizen  of  the  United  States  and 
of  the  State  of  [state  grounds  of  removal,  for  instance. 

action  during  the  trial,  or  by  discrimination  against  him  in  the  sentence,  or  in 
the  mode  of  executing  the  sentence.  The  denial  or  inability  to  enforce  in  the 
judicial  tribunals  of  a  State  rights  secured  to  a  defendant  by  any  law  provid- 
ing for  the  equal  civil  rights  of  persons  citizens  of  the  United  States,  of  which 
§  641  speaks,  is  primarily,  if  not  exclusively,  a,  denial  of  such  rignts  or  an 
inability  to  enforce  them,  resulting  from  the  constitution  or  laics  of  the  State, 
rather  than  a  denial  first  made  manifest  at  the  trial  of  the  case.  In  other 
words,  the  statute  has  reference  to  a  legislative  denial  or  an  inability  result- 
ing from  it.    Virginia  v.  Rives,  100  U.  S.  313,  319. 

So  the  refusal  of  the  court  and  of  the  counsel  for  the  prosecution  to  allow 
a  modification  of  the  venire,  by  which  one  third  of  the  jury,  or  a  portion  ot 
it,  should  be  composed  of  persons  of  the  colored  race  (to  which  the  petitioner 
belonged),  held  an  insuificient  ground  for  removal.  A  mixed  jury  in  a  particu- 
lar case  is  not  essential  to  the  equal  protection  of  the  laws,  and  the  right  to 
it  is  not  given  by  any  law  of  Virginia  (where  the  question  arose),  or  by  any 
Federal  statute.     Virginia  v.  Eives,  100  U.  S.  313,  322. 


^  The  existence  of  a  State  statute  of  the  Fifteenth  Amendment  had  the 

that  by  its  reference  to  the  constitu-  effect  to  remove  from  the  State  Con- 

tional  qualifications  of  voters  appar-  stitution,   or    render    inoperative    the 

ently  restricted  the  selection  of  jurors  provision  that  restricted  the  right  of 

to  white  male  citizens,  held  not  sxifK-  suffrage     to     the     white     race,     and 

cient  to  authorize  the  removal  of  an  thenceforward   the   statute   that   pre- 

indictmenfc  on  the  ground  that  Afri-  scribed    the    qualifications    of    jurors 

can  citizens  were  excluded  from  act-  was  itself  enlarged   in  its  operation, 

ing  as  jurors,  it  appearing  that  since  so  as  to  embrace  all  who  by  the  State 

the  adoption  of  the  Fifteenth  Amend-  Constitution,  as  modified  by  the  su- 

ment    to    the    Federal     Constitution,  preme  law  of  the  land,  were  qualified 

neither  the  legislative,  executive,  nor  to  vole  at  a  general  election.    Neal  v. 

judicial  authorities  of  the  State  had  Delaware,  103  U.  S.  370,  387. 
in  any  mode  recognized  as  an  exist-  Allegations   in   the   petition  to  the 

ing  part  of  its  Constitution  that  pro-  effect  that  the  grand  jury  by  whicn 

vision    which    discriminated    against  the  petitioners  were  indicted,  as  well 

African    citizens    in    the    matter    of  as  the  jury  summoned  to  try  them, 

suffrage,    but   that   on   the    contrary,  were   composed   wholly   of   the   white 

there    had    been    an    adjudication    oi  race,   and  that   the   colored   race    (to 

the  highest  court  of  the  State,  to  the  which    the    petitioner   belonged)    had 

effect  that  the  State  Constitution  had  never  been  allowed  to  serve  as  jurors 

been      modified      by     the      Fifteenth  in  the  county  in  any  case  in  which  a 

Amendment.    Eeld,  that  the  adoption  colored  man  was  interested,  held  in- 
52 
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thtis']  of  African  race  and  descent,  and  black  in  color;  that  by 
virtue  of  the  laws  of  said  State  of  ,  no  colored  man  is 

eligible  to  be  a  member  of  the  grand  jury,  or  to  serve  on  a  petit 
jury  in  the  State  ;*^  that  vs^hite  men  are  so  eligible,  and  that  by 
reason  of  your  petitioner  being  a  colored  man,  and  having  been  a 
slave,  he  has  reason  to  believe,  and  does  believe,  that  he  cannot 
have  the  full  and  equal  benefit  of  all  laws  and  proceedings  in 
said  State  of  ,  for  the  security  of  his  person,  as  is  enjoyed 

by  v?hite  citizens ;  that  he  has  less  chance  of  enforcing  in  the  courts 
of  the  State  his  rights  on  the  prosecution,  as  a  citizen  of  the 
United  States;  that  the  probabilities  of  a  denial  of  them  to  him 
as  such  citizen  on  any  trial  that  may  take  place  on  the  indictment 
in  the  courts  of  the  State  are  much  more  enhanced  than  if  he  weve 
a  white  man  ;** 

Whekefore,  your  petitioner  prays  that  the  said  [indictment] 
and  its  prosecution  be  removed  into  the  Circuit  Court  of  the 
United  States  for  the  District  of  ,  for  trial  in  the 

next  ensuing  term  of  said  court*^  [if  the  defendant  is  in  actual 


sufficient  to  8how  ground  for  removal. 
The  facts  might  have  been  as  stated, 
and  yet  both  grand  and  petit  jury 
may  have  been  impartially  selected. 
Virginia  v.  Rives,  100  U.  S.  313,  322; 
Gibson  v.  Miss.,  162  id.  565,  584. 

A  denial  of  the  rights  permitting 
removal  is  primarily,  if  not  exclu- 
sively, a  denial  of  such  rights,  or 
inability  to  enforce  them,  resulting 
from  the  constitution  or  laws  of  the 
State,  rather  than  a  denial  first  made 
manifest  at  and  during  the  trial  of 
the  case.  Murray  r.  Louisiana,  163 
U.  S.  101,  106.  A  party  denied  such 
civil  rights  at  or  during  trial  may 
bring  the  case  to  the  U.  S.  Supreme 
Court  by  writ  of  error.  Gibson  v. 
Miss.,  162  U.  S.  565. 

43  Where  a  subordinate  officer  of 
the  State,  in  violation  of  State  law, 
undertakes  to  deprive  an  accused 
party  of  a  right  which  the  statute 
laws  accords  to  him,  the  accused 
party  is  not  denied  or  unable  to  en- 
force his  rights  in  the  judicial  tribu- 
nals of  the  Stale  within  the  meaning 
of  the  statute,  and  hence  is  not  enti- 
tled to  removal  on  that  ground. 
Virginia  i.  Rives,  100  U.  S.  313,  321 
(where  it  was  alleged  that  the  officer 
intrusted  with  the  selection  of  per- 
sons for  the  .jury,  confined  his  selec- 
tion to  white  persons,  and  refused  to 
select  any  person  of  the  colored  race) . 


See  also  Gibson  v.  Miss.,  162  U.  S. 
565 ;    Murray    v.    Louisiana,    163    id. 
101. 

4*  Right  of  removal  sustained  on 
substantially  these  allegations  in  a 
criminal  case,  in  Strauder  v.  West 
Virginia,  100  U.  S.  303,  310,  which 
also  sustained  the  constitutionality  of 
the  statute,  holding  that  a  right  or 
immunity,  whether  created  by  the 
Federal  Constitution,  or  only  guar- 
anteed by  it,  even  without  any  ex- 
press delegation  of  power  may  be 
protected  by  Congress,  and  that  con- 
sequently tjie  provisions  of  §  641  for 
the  removal  from  a  State  into  a 
Federal  court  of  the  case  of  one  whose 
rights  as  guaranteed  by  the  Four- 
teenth Amendment  and  U.  S.  R.  S., 
§  1977,  are  denied  by  the  State  court, 
are  constitutional. 

Exclusion  of  negroes  from  grand 
juries  held  contrary  to  the  Four- 
teenth Amendment.  Rogers  v.  Ala., 
192  U.  S.  226. 

45  Upon  the  filing  in  the  State 
court  before  trial,  of  a  duly  verified 
petition  that  exhibits  sufficient 
ground  for  the  removal  of  a  prosecu- 
tion, the  cause  is  thus  in  legal  effect 
removed,  and  all  subsequent  proceed- 
ings in  the  State  court  are  coram  non 
judice,  and  absolutely  void.  Virginia 
V.  Rives,  100  U.  S.  313,  316;  Virginia 
V.  Paul,  148  id.  107,  116. 
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custody  on  process  issued  hy  the  State  court,  may  add,  and  that 
a  -writ  of  habeas  corpus  cum  cav^a  issue]  .*® 

[Date,  signature,  and  address,  etc.,  as  on  p.  Y99.J 
[Verification  as  in  Form  No.  457.] 

VIII.     U.  S.  OFFICERS,  AND  REVENUE  CASES. 


1.  Revenue  laws. 

2.  The  practice. 

FOEMS. 

(476)  Petition  to  remove  cause 
from  State  to  United  States 
court,  in  action  against 
officer  acting  under  revenue 
law. 


(477)  Certificate  of  counsel  to  ac- 
company petition  for  re- 
moval of  suit  or  prosecu- 
tion against  officer,  from 
State  to  United  States 
court. 


1.  Revenue  laws.]  —  Civil  and  criminal  prosecutions  against 
revenue  officers  and  their  subordinates,  and  those  claiming  rights 
or  holding  title  under  the  Revenue  Laws,  are  removable  before 
trial  in  the  cases  provided  for  by  §  643  of  the  Eevised  Statutes.*'^ 

Postal  officers  are  provided  for  by  §  3991  of  the  same  statutes. 

2.  The  practice.']  —  In  the  cases  of  this  class  the  application  is 
not  made  to  the  State  court,  but  directly  to  the  United  States 
court.  The  petition  is  to  be  presented  with  the  certificate  of 
counsel  to  the  Circuit  Court,  if  in  session,  but  if  not,  to  be  filed 
with  the  clerk. 


46  According  to  provision  in  U;   8.R.  S.,  §  642. 

47  Venable  v.  Richards,  105  U.  S.  636. 
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FORM  No.  476. 

Petition  to  remove  cause  from  State  to  United  States  court,  in  action  against 

officer  acting  under  Revenue  Law.*8 

United   States   of   Ameeica, 
District  of  ,  Circuit. 


In  the  Matter  of  the  Application  of 

C.    D.    for   the    removal    from    the 

Court  of  County, 

State   of  ,   to  the   Circuit 

Court  of  the  United  States  for  the 


District  of 


of  the  suit  now 


pending  between  A.  B.  and  said  C. 
D. 


To  the  Circuit  Court  of  the  United  States  for  the 
District  of 

Your  petitioner  [name  of  'petitioner],  shows: 

I.  That  by  service  of  {^state  whether  hy  summons,  'petition  or 
capias]  on  the  day  of  ,  19  ,  an  action  was  com- 
menced in  the  court  \_giving  title  in  full]  by  [naming 
plaintiff  or  plaintiffs],  the  object  of  which  action  was  [^specifying 
it,  as  for  instance,  thus:  to  recover  from  your  petitioner  certain 
sums  which  it  is  alleged  that  he  as  a  deputy  collector  of  internal 
revenue  illegally  exacted  and  collected  as  taxes  tipon  snuff  man- 
ufactured by  the  plaintiffs] ,  which  action  has  never  been  tried  and 
is  still  pending  against  your  petitioner  in  said  court. 

II.  That  such  tax  was  exacted  and  collected  in  accordance  with 
the  rate  established  by  law. 


48  U.  S.  R.  S.,  §  643  —  providing 
for  removal  of  suit,  etc.,  against 
"  any  ofScer  appointed  under  or  act- 
ing by  authority  of  any  revenue  law, 
or  any  person  acting  under  or  Dy 
authority  of  such  officer " —  applies 
to  marshals  of  the  United  States, 
their  deputies  and  assistants,  when 
engaged  in  enforcing  a  revenue  law 
of  the  United  States.  Though  such 
a  marshal  or  deputy  marshal  is  not 
an  officer  appointed  under  a  revenue 
law,  yet  when  engaged  officially  in 
lawful  attempts  to  enforce  a  revenue 
law  by  the  arrest  of  persons  accused 
of  offenses  against  it,  he  is  an  officer 
acting  under  the  authority  of  that 
law.  Davis  v.  South  Carolina,  10/ 
U.  S.  .597,  600;  Com.  of  Va.  v.  De 
Hart,  119  Fed.  Rep.  626. 


An  action  by  a  carrier  against  a 
collector  of  customs  for  money  re- 
cerved  as  carrier  charges  from  the 
consignee,  to  whom  it  was  alleged 
that  the  collector's  deputy  had  de- 
livered dutiable  goods,  without  giving 
the  carrier  the  notice  required  by 
law,  held  removable,  notwithstanding 
the  objection  that  it  was  not  the 
official  duty  of  the  collector  to  collect 
the  carrier's  money.  The  act  alleged 
was,  if  done  by  the  collector's  deputy, 
done  by  him  under  color  of  office. 
Railroad  Company  v.  MeClung,  119 
U.  S.  454. 

The  right  to  removal  is  not  taken 
away  because  the  officer  says  in  his 
defense  that  the  act  charged  was  not 
in  fact  done.  The  thing  to  be  triad 
is  whether  it  was  done.    Id. 
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III.  That  at  the  time  when  such  tax  was  exacted  and  col- 
lected, your  petitioner  was  [and  still  is]  an  oificer  of  the  United 
States,  to  wit,  a  deputy  collector  of  internal  revenue,  and  such 
tax  was  exacted  and  collected  by  him  under  the  authority  of  the 
Internal  Revenue  Laws  of  the  tfnited  States,  and  by  right  of  his 
office,  to  wit,  as  deputy  collector  of  internal  revenue" 

Wheeefore,  your  petitioner  prays  that  said  cause  may  be  re- 
moved from  said  [name  of  State  court]  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  ,  for  trial,  and 

that  a  certiorari  issue  [or,  if  the  proceeding  was  commenced  hy 
capias,  or  by  any  similar  form  of  proceeding  hy  which  a  personal 
arrest  is  ordered,  that  a  writ  of  habeas  corpus  cum  causa  issue^^] 
pursuant  to  the  laws  of  the  United  States. 

[Date,  signature  and  address,  etc.,  as  on  p.  456.] 
[Verification  as  in  Form  No.  457.] 

FORM  No.  477. 
Certificate  of  counsel  to  accompany  petition  for  removal  of  suit  or  prosecution 
against  ofEcer,  from  State  to  'CTnited  States  court. 
United  States  of  America, 
District  of  ,  Circuit. 


In  the  Matter  of  the  Petition  of  Y. 
Z.  for  the  removal  of  a  suit  by  A. 
B.  against  Y.  Z.,  from  the 
Court  of  to  the  U.  S.  Circuit 

Court  for  the  above  District. 


I  hereby  certify  that  I  am  an  attorney  [and  counselor]  at  law 
of  [the  Supreme  Court  of  the  State  of  ]  ;  that  I  am 

counsel  herein  for  the  above-named  petitioner,  Y.  Z.,  and,  as  such 
counsel,  have  examined  the  proceedings  against  him  mentioned 
in  his  petition  hereto  annexed,  and  carefully  inquired  into  all 
the  matters  set  forth  therein^  and  I  believe  all  the  matters  therein 
set  forth  to  be  true. 

[Date.]  [Signature  and  office  address  of],  , 

Counsel  for  Petitioner. 

■49  Under  U.  S.  R.  S.,  §  643  —  pro-  corpus    cum    causa    issued    upon    the 

Tiding   for   the   removal   of   suits   or  petition,  operates  to  vest  completely 

criminal  prosecutions  against  officers,  the  jurisdiction  of  the  Federal  court 

etc.,   appointed   or   acting   under   the  over   his   person   and   the   indictment 

revenue  laws  —  taking  of  a  prisoner  against  him,  so  that  the  right  to  pro- 

into  custody  under  the  writ  of  habeas  ceed  upon  the  bail  bond  given  in  the 
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AKTICLE    IV. 

Enjoining  Peosecution. 

1.  Action  in  equity  for  injunction.  4.  —  answer  or  plea. 

2.  Limited    liability    of    ship-owners.       5.  —  continuing    State    court   action, 
ii.  —  injunction. 

1.  Action  in  equity  for  injunction.] — A  court  of  equity  may 
entertain  a  suit  to  enjoin  the  prosecution  of  an  action  at  law,®" 
whether  in  another  court  or  upon  the  law  side  of  the  same  court ;  " 
even  to  enjoin  the  prosecution  of  an  equity  suit,  which  is  being 
elsewhere  litigated  in  a  court  or  with  parties  rendering  it  im- 
practicable for  the  resisting  defendant  to  obtain  full  justice. ^^ 

In  neither  classes  of  cases  is  relief  thus  afforded,  except  on  the  ■ 
ground  that  full  and  complete  justice  cannot  be  obtained  in  the 
original  action,^*  or  that  by  reason  of  a  multiplicity  of  such 
actions  unreasonable  and  expensive  litigation  is  prosecuted ;  ®*  but 
the  United  States  courts  cannot  enjoin  proceedings  in  the  State 
courts,®^  unless  it  be  done  either  in  aid  of  an  assignee  in  bank- 
ruptcy®^ or  under  the  carriers'  limited  liability  act,®'^  or  wEere  a 
receiver  appointed  in  the  United  States  court  is  sued,  and  the  in- 
state court  is  transferred  with  the  is  an  incident,  and  follows  the  prin- 
cause,  and  there  is  thereafter  no  cipal  ease.  Davis  v.  South  Carolina, 
breach  of  the  bond  in  not  appearing  107  U.  S.  597,  601;  State  v.  Adler, 
in  the  State  court.     The  recognizance       67  Ark.  477. 


50  See  the  principle  well  stated  in  High,  on  Injunctions,  4th  ed.,  §  45,  p.  62 ; 
Northern,  etc.,  Hosiery  Co.  v.  Arnold,  143  N.  Y.  265. 
61  Ely  V.  Elliott,  15  Chicago  L.  N.  66,  14  Rep.  513. 

52  Mann  v.  Flower,  26  Minn.  479 ;  Pond  v.  Harwood^  139  U.  S.  107 ;  Cole  v. 
Cunningham,  133  id.  107;  Erie  E.  R.  Co.  v.  Ramsey,  45  N.  Y.  637;  Travis  v. 
Myers,  67  N.  Y.  542;  Moffett  v.  Tuthill,  4  Hun,  75.  Compare,  for  cases  where 
such  relief  was  denied.  Farmers  Loan  &  Trust  Co.  v.  McHenry,  9  Abb.  N.  C. 
235 ;  Beekman  v.  Fletcher,  48  Mich.  156,  12  N.  W.  Rep.  37. 

53  Grant  v.  Moore,  88  N.  C.  77;  Drexel  r.  Berney,  16  Fed.  Rep.  522;  Bost- 
wick  V.  Covell,  24  id.  402;  Sweeny  v.  Williams,  36  N.  J.  Eq.  627;  Ely  v. 
Crane,  37  id.  157. 

54  Eldridge  v.  Hill,  2  Johns.  Ch.  281 ;  Northern,  etc.,  Hosiery  Co.  v.  Arnold, 
143  N.  Y.  265;  Woods  v.  Monroe,  17  Mich.  238;  Guess  v.  Stone  Mount,  etc., 
R.  R.,  67  Ga.  216. 

55  U.  S.  R.  S.,  §  720;  U.  S.  V.  Parkhurst,  Davis,  Merc.  Co.,  176  U.  S.  317; 
Dial  V.  Reynolds,  96  U.  S.  340;  Haines  v.  Carpenter,  91  id.  254;  Chapin  v. 
James,  11  R.  I.  86. 

56  Sargent  r.  Helton,  115  U.  S.  348;  White  v.  Schloerb,  178  id  542. 
87  Pages  823,  824,  of  this  volume. 
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junction  is  necessary  on  that  account/®  or  where  the  State  court 
proceedings  are  not  independent  suits  tliere,  but  brought  to  de- 
feat the  results  of  suits  in  the  Federal  courts/^  or  where  Federal 
jurisdiction  has  already  attached  by  reason  of  proceedings  for 
removal.®" 

An  action  brought  to  enjoin  adverse  litigation  does  not  how- 
ever, save,  perhaps,  in  very  exceptional  cases,  turn  on  any  ques- 
tion of  jurisdiction,  nor  oust  the  jurisdiction  of  the  court,  pro- 
ceedings in  which  are  enjoined,  but  usually  rests  upon  a  recog- 
nition of  that  jurisdiction,  and  the  injunction  is  not  directed  to 
the  court  or  judge,  but  only  to  the  party. 

2.  Limited  liability  of  ship-owner s.^^'\ — An  owner®^  of  a  ves- 
seP^  engaged  in  inter-State  or  foreign  commerce^  claims  on  whom 
are   made   or    apprehended®^   by   reason    of    alleged   liability    as 

68  Act  of  March  3,  1887,  §  3,  as  amended  by  Act  of  Aug.  13,  1888. 
SSDeitzsch   i\  Huidekoper,   103   U.   S.  494;    French  v.  Hay,  22  Wall.  250; 
Eiverdale  Mfg.  Co.  v.  Mfg.  Co.,  198  U.  S.  188. 

60  See  p.  790,  paragraph  9. 

61  For  the  history  of  the  maritime  law  and  the  statutes  on  this  subject,  see 
The  Barnstable,  181  U.  S.  468,  22  Alb.  L.  J.  165,  185,  17  id.  286. 

As  to  charterers,  see  U.  S.  R.  S.,  §  4286. 

62  As  to  who  is  such  owner  or  charterer,  see  Rice  r.  Ontario  S.  S.  Co.,  56 
Barb.  384.  A  charterer  is  not  protected  unless  he  charters,  mans,  victuals, 
and  navigates  the  vessel  at  his  own  expense. 

Carrier,  who  is  neither  owner  nor  charterer,  not  protected.  Hill  Mfg.  Co. 
V.  Boston,  etc.,  R.  R.  Co.,  104  Mass.  127.     Compare  109  U.  S.  578. 

Carrier  by  a  through  land  and  water  route  is  protected  as  to  vessels  owned 
by  him.    Headrick  v.  Virginia,  etc.,  R.  R.  Co.,  48  Geo.  545. 

63 Including  foreign  vessels.  The  Chattahoochee,  173  U.  S.  540;  National 
Steam  Nav.  Co.  r.  Dyer,  118  U.  S.  507;  In  re  Leonard,  14  Fed.  Rep.  53. 

"The  Scotland,"  105  U.  S.  24  (except  when  collision  occurs  between  two 
vessels  of  the  same  foreign  nation,  or,  perhaps,  of  two  foreign  nations  having 
the  same  maritime  law). 

64  This  applies  to  and  includes  all  sea-going  vessels,  and,  as  well,  all  vessels 
used  on  lakes  or  rivers,  or  inland  navigation ;  and  the  term  vessels  includes 
canal-boats,  barges,  and  lighters.  Re  The  Annie  Faxon,  66  Fed.  Rep.  575 ; 
The  Columbia,  73  id.  226.  Fishing  vessels  are  included.  Whitcomb  r.  Emer- 
son, 50  id.  129;  also,  scows.    Re  Eastern  Dredging  Co.,  138  id.  943. 

The  constitutionality  of  the  law  was  sustained,  in  respect  to  vessels  plying 
OD  navigable  rivers,  above  tide  water,  by  virtue  of  the  maritime  jurisdiction 
X)f  the  United  States.  In  re  Garnett,  141  U.  S.  12  (the  court  confining  its 
attention  carefully  to  the  particular  circumstances  of  the  case,  and  refraining 
from  obiter  discussion). 

It  would  seem  necessary  to  invoke  the  power  of  the  Congress  over  inter- 
state commerce,  if  the  constitutionality  of  the  act  be  sustained  in  its  applica- 
tion to  waters  exclusively  within  the  boundaries  of  a  single  state,  but  utilized 
with  railroad  connections  for  continuous  carriage.  See  The  Katie,  40  Fed. 
Rep.  480. 

(is  The  owner  may  file  his  libel  for  the  purpose  without  waiting  till  he  is 
sued.     The  Alpena,  8  Fed.  Rep.  280. 
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owner,*"  "  for  any  embezzlement,  loss,  or  destruction  by  any  per- 
son, of  any  property,  goods,  or  merchandise  shipped  or  put  on 
board  of  such  vessel,  or  for  any  loss,  damage,  or  injury  by  col- 
lision, or  for  any  act,  matter,  or  thing,  loss,  damage,  or  forfeiture 
done,  occasioned,  or  incurred  without  the  privity  or  knowledge  of 
such  owner  or  owners,"  *^  may  commence  an  action**  in  the  United 
States  District  Coiirt,  in  order  to  determine  the  question  whether 
the  ship  or  its  owners  are  liable  at  all,*^  and,  if  liable,  whether 
the  owners  are  entitled  to  a  limitation  of  liability  under  the 
statute  known  as  the  Act  of  1851.™ 

3.  —  injunction.]  —  The  District  Court  has  power  to  issue  an 
injunction  against  those  who  are  prosecuting  an  action  in  a  State 
court  to  recover  against  a  ship-owner  who  has  brought  the  proper 
action  in  the  United  States  District  Court  for  a  limitation  of 
liability." 

c«  As  to  remedy  by  action  against  master,  officers,  and  seamen,  notwith- 
standing they  may  be  part  owners,  see  U.  S.  R.  S.,  §  4287;  Craig  v.  Cont. 
ms.  Co.,  141  U.  S.  640 ;  Liverpool  S.S.  Co.  v.  Phoenix  Ins.  Co.,  129  id.  397,  440. 

67  U.  S.  R.  S.,  §§  4283,  4284.  See,  also.  Act  of  June  26,  1884,  chap.  121, 
§  18,  and  Act  of  Feb.  13,  1893,  chap.  105. 

As  to  what  losses  are  included,  see  22  Alb.  L.  J.  188. 

In  re  Petition  of  Vessel  Owners'  Towing  Co.,  26  Fed.  Rep.  169  (tow-boat 
injnriiig  abutment  of  bridge). 

National  Steam  Navig.  Co.  v.  Dyer,  118  U.  S.  507  (collision  on  high  seas)  ; 
The  Dumois,  177  U.  S.  240   (collision  causing  death). 

In  re  Old  Domin.  S.S.  Co.,  115  Fed.  Rep.  845 ;  In  re  Louisville,  etc..  Packet 
Co.,  95  id.  996;  Keadrick  v.  Virginia,  etc.,  R.  R.  Co.,  48  Geo.  545  (fire). 

ICnowlton  v.  Providence,  etc.,  S.S.  Co.,  53  N.  Y.  76  (cargo  burned  after 
arrival  in  port ) . 

In  re  Goodrich  Transp.  Co.,  26  Fed.  Rep.  713  (covers  damage  done  by  vessel 
to  buildings  on  shore  —  setting  them  on  fire). 

The  Dumois,  177  U.  S.  240;  The  Amsterdam,  23  Fed.  Rep.  112  (claims  for 
damages  for  personal  injuries  arising  out  of  the  stranding  of  a  v»ssel,  within 
the  provisions  of  the  act).  Same  point.  In  re  City  of  Columbus,  22  Fed. 
Rep.  460. 

In  re  La  Burgoyne,  117  Fed.  Rep.  261;  The  Alpena,  8  id.  280  (owner's  lia- 
bility can  only  be  limited  as  to  such  loss  or  damage  as  occurs  on  the  last 
\oyage  preceding  the  filing  of  the  petition,  or  on  the  voyage  on  which  the 
vessel  is  lost). 

Norwich  Co.  v.  Wright,  13  Wall.  104  (collisions  as  well  as  injuries  to  cargo). 

es  Leave  is  not  necessary.     Thomassen  v.  Whitwell,  9  Ben.  458. 

69  As  to  exemption  from  loss  by  fire,  see  U.  S.  R.  S    §  4282 

70  Providence  &  N.  Y.  S.S.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  578,  595;  The 
Benefactor,  103  id.  239. 

nin  re  Long  Island,  etc..  Trans.  Co.,  5  Fed.  Rep.  629  (The  Seawahnaka). 
One  of  the  points  made  by  the  claimants  was  that  the  District  Court  had  no 
power  to  issue  the  restraining  order  in  view  of  Revised  Statutes,  §  720 :  "  The 
writ  of  injunction  shall  not  be  granted  by  any  court  of  the  United  States  to 
stay  proceedings  in  any  court  of  a  State,  except  where  such  injunction  may  be 
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4.  —  answer  or  plea.]  —  If  lie  owner  of  the  vessel  takes  the 
proper  steps,  by  transfer  of  his  interest  in  ship  and  freight,  or  by 
paying  into  court  its  value,  or  securing  the  same  by  stipulation, 
and  placing  it  under  the  control  of  the  court  for  the  benefit  of  the 
claimants,  he  may,  by  plea  or  suggestion  in  the  State  court,  set 
up  these  proceedings  in  abatement  of  the  State  court  suit;  and 
any  further  proceeding  in  the  latter  will  thereafter  be  erroneous 
and  ground  of  reversal  on  error  to  the  Supreme  Court  of  the 
United  States.^^ 

When  the  plea  or  suggestion  in  the  State  court  only  shows  that 
proceedings  iov  limited  liability  are  pending  and  undetermined 
in  the  District  Court,  probably  a  stay  of  proceedings  is  all  that 
the  defendants  coiild  require;  but  when  they  set  up  and  produce 
the  final  decree  of  that  court,  forever  debarring  the  plaintiff  from 
prosecuting  any  claim  for  damages,  they  are  entitled  either  to  a 
verdict  and  judgment  in  their  favor,  or  to  a  dismissal  of  the  pro- 
ceedings.'^* 

5.  —  continuing  State  court  action.]  —  The  action  in  the  State 
court  may  be  allowed  to  continue  if  design,  neglect,  or  privity,  or 
knowledge,  is  alleged  in  such  manner  as  to  show  a  case  within  the 
exceptions  of  the  statute.'^*    But  plaintiff  proceeds  at  the  risk  of 

authorized  by  any  law  relating  to  proceedings  in  bankruptcy."  This  quota- 
tion, so  far  as  it  depended  on  the  original  statute  of  1793,  was  settled  in  favor 
of  the  right  to  restrain  in  the  case  of  Matter  of  Providence,  etc.,  Steamship 
Co.,  6  Ben.  131.  But  how  far  the  introduction  of  the  exception  as  to  bank- 
ruptcy, in  §  720,  has  affected  this  power  has  never  come  before  the  court. 
Judge  Choate  held  that,  notwithstanding  this  change,  the  District  Court  still 
has  power  to  restrain  the  proceedings  in  the  State  court,  because  such  power 
is  to  be  implied  from  th6  words  in  §  4285 :  "  After  such  transfer  all  claims  and 
proceedings  against  th»  owner  shall  cease."  And  he  further  thought  that  the 
restraining  order  should  proceed  from  the  court  in  which  was  vested  the  exclu- 
sive jurisdiction,  denying  motion  to  vacate  restraining  order. 

The  Amsterdam,  23  Fed.  Eep.  112.  Claimants  moved  to  dissolve  the  in- 
junction on  the  ground  that  there  was  no  authority  for  it.  Denied.  Rule  54 
expressly  provides  for  it.    City  of  Columbus,  22  Fed.  Eep.  460. 

See,  also.  The  Tolchester,  42  Fed.  Eep.  180;  The  City  of  Norwalk,  55  id.  98; 
In  re  Whitelaw,  71  id.  733. 

'2  Providence  &  New  York  Steamship  Co.  v.  Hill  Manufacturing  Co.,  109 
U.  S.  578,  600. 

''SJd.,  601.  Here  the  amended  answer  to  the  action  in  the  State  court  in 
Massachusetts  set  up  a  final  decree  of  the  United  States  District  Court  for  the 
southern  district  of  New  York,  by  which  it  was  decreed  that  the  plaintiff 
herein  be  forever  debarred,  etc.  Notwithstanding  this  the  court  allowed  the 
trial  to  proceed.     Judgment  reversed  for  this  and  other  reasons. 

'i'4  Checkley  v.  Prov.,  etc.,  S.  S.  Co.,  60  How.  Pr.  510.  As  to  those  exceptions, 
see  Providence,  etc.,  Co.  v.  The  Hill  Mfg.  Co.,  109  U.  S.  578;  Caldwell,  v.  New 
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wholly  failing  in  the  action  if  he  should  fail  to  bring  his  case 
within  one  of  the  exceptions.^'* 

Jersey  Steamboat  Co.,  47  N.  Y.  282;  Swarthout  v.  New  Jersey  Steamboat  Co., 
48  N.  Y.  209;  Curran  v.  Cheeseman,  1  Cine.  (Ohio)  52;  Cbisbolm  v.  Northern 
Trans.  Co.,  61  Barb.  (N.  Y.)  363;  Grey  v.  Mobile  Trade  Co.,  55  Ala.  387; 
Haegi  v.  Providence,  etc.,  Steamship  Co.,  54  How.  Pr.  (N.  Y. )  145;  The  Re- 
public, 61  Fed.  Eep.  109;  The  Annie  Faxon,  75  id.  312;  In  re  Pacific  Mail 
Steamship  Co.,  130  id.  76.  As  to  holding  the  owners  bound  by  knowledge  of 
officers  and  servants,  see  Hill  Mfg.  Co.  v.  Providence,  etc..  Steamship  Co.,  113 
Mass.  495,  rev'd  in  109  U.  S.  578;  Lord  v.  Goodall,  etc..  Steamship  Co.,  4 
Sawyer,  292. 

As  to  when  knowledge  is  chargeable  to  a  corporation,  see  Craig  v.  Cont.  Ins. 
Co.,  141  U.  S.  638;  Parsons  v.  Emp.  Transp.  Co.,  Ill  Fed.  Rep.  208;  Weisshaar 
('.  Kimball  Steamship  Co.,  128  id.  397. 

TS  Checkley  v.  Prov.,  etc.,  S.  S.  Co.  {above).  Denying  motion  for  stay  pend- 
ing proceedings  in  District  Court,  without  prejudice  to  a  renewal  thereof,  H 
the  plaintiff  should  fail  to  sustain  the  complaint  upon  one  or  more  of  the  ex- 
ceptions made  by  the  Act  of  1851. 

As  to  the  effect  of  a  finding  by  a  jury  of  a  State  court,  see  In  re  Old  Domin. 
Steamship  Co.,  115  Fed.  Rep.  845. 

As  to  what  matters  a  judgment  in  a  State  court  is  res  adjudicata,  see  Glea- 
son  V.  Duffy,  116  Fed.  Rep.  298. 
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AKTICLE    V. 
Peohibition. 

1.  Power  of  the  court.  4.  In  what  cases  issued. 

2.  Function  of  the  writ.  5.  The  practice. 

3.  Grounds. 

1.  Power  of  the  court.]  —  Prohibition  is  not  a  proceeding  in 
an  action,  but  a  special  proceeding  commenced  by  State  writ,  and 
is  noticed  here  as  sometimes  a  necessary  last  resort  to  prevent  the 
prosecution  of  an  action  in  a  court  having  no  jurisdiction.  The 
power  to  issue  it  is  inherent  at  common  law  in  the  highest  court 
of  general  original  jurisdiction,  it  being  a  part  of  tlie  function  of 
that  court  to  restrain  inferior  tribunals  of  the  same  State  from 
usurping  jurisdiction. 

2.  Function  of  the  writ.]  —  The  writ  does  not,  like  an  in- 
junction, operate  merely  on  the  party,''®  but  upon  the  inferior 
tribunal  itself,  and  aims  to  oust  it  of  its  asserted  jurisdiction. 

3.  Grounds.]  — It  may  issue  to  any  inferior  tribunal  (and  by 
K  Y.  Code  Civ.  Pro.,  §  2093,  etc.,  to  the  Special  Term  of  the 
Supreme  Court  itself),  but  only  on  the  ground  that  the  tribunal 
is  not  a  properly  constituted  court,  or  has  not  jurisdiction  of  the 
subject-matter,'^^  or,  having  jurisdiction,  is  exercising  or  about  to 
assert  a  distinct  power  of  a  judicial  nature  not  within  its  juris- 
diction.'^^ 

4.  In  what  cases  issued.]  — It  is  an  extraordinary  remedy,  to 
be  issued  only  in  cases  of  extreme  necessity,  and  not  for  grievances 
which  may  be  redressed  by  ordinary  proceedings  at  law  or  in 

76 Compare  pages  412  and  822  of  this  volume;  N.  Y.  Code  Civ.  Pro.,  §  2096. 

77  Including  a  controversy  between  parties  exempt  by  law  or  treaty  from 
the  jurisdiction  of  the  tribunal  in  question.  People  eco  rel.  Schumacher  r. 
Marine  Court,  6  Hun,  214;  People  eix>  rel.  McAdam,  84  N.  Y.  2'S7. 

78Quimbo  Appo  v.  People,  20  N.  Y.  531;  People  ex  rel.  Mayor,  etc.,  r. 
Nichols,  79  N.  Y.  582,  rev'g  18  Hun,  530. 

People  ex  rel.  Oakley  v.  Petty,  32  Hun,  443  (holding  also  that  the_  suffi- 
ciency of  the  service  of  papers  was  not  the  subject  of  review  by  this  writ,  but 
it  does  not  apnear  by  the  case  that  these  were  papers  in  the  nature  of  process 
relied  on  to  give  jurisdiction  of  the  person. 
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equity,  or  by  appeal/*  and  is  not  demandable  of  right,  bnt  rests 
in  sound  judicial  discretion  to  be  granted  or  withheld  according 
to  the  circumstances  of  each  particular  case.®** 

5.  Tlie  practice.]  —  The  practice  is  generally  regulated  so 
much  in  detail  by  statute,  that  the  practitioner  should  refer  to 
the  statutes  of  his  own  State  in  connection  with  the  forms. 


FOKMS. 


478.  AflSdavit    to    obtain    alternative  480.  Alternative     writ     of     prohibi- 

writ  of  prohibition.  tion. 

479.  Order   that   alternative   writ   of  481.  Allowance  indorsed. 

prohibition  issue. 

FORM  No.  478. 
AfSdavit  or  petition  to  obtain,  at  Appellate  Division,  alternative  writ  of  pro- 
hibition to  Special  Tenn.8i 

To  the  Supreme  Court  of  the  State  of  New  York. 
[Venue.'] 
E.  L.,  being  duly  sworn,  says: 

I.  {Here  state  facts  showing  action  brought  and  prosecuted  m 
a  court  having  no  jurisdiction.] 

II.  [May  state  sources  of  information,  as  follows:]  That  the 
foregoing  allegations  as  to  matters  of  record  are  made  by  de- 
ponent on  information  and  belief  derived  from  the  examination 
by  his  said  counsel  of  such  of  the  papers  in  said  proceedings  as 
he  has  been  able  to  obtain  in  the  brief  time  since  said  order  was 
served,  to  which  leave  to  refer  at  length  is  hereby  asked  [and 
annex  and  refer  to  the  order  complained  of,  and  any  other  papers 
desired  to  bring  before  the  Supreme  Court]. 

III.  That  said  order  of  the  Special  Term  and  said  proceed- 
ings have  been  had,  and  are  talren  without  authority  of  law  and 

T9  People  ex  rel.  Hummell  v.  Trial  Term,  184  N.  Y.  30,  aflF'g  105  App.  Div. 
."595. 

80  People  ex  rel.  i\  Westbrook,  89  N.  Y.  152,  and  cases  cited;  Thomson  v. 
Tracj',  GO  N.  Y.  31;  State  ex  rel.  Berryhill  v.  Cory  (Minn.  1886),  28  N.  W. 
Rep.  217  (holding  that  if  the  cause  of  action  is  within  the  jurisdiction,  pro- 
hibition will  not  issue  to  forbid  entertaining  a  defense  not  within  the  juris- 
diction, but  the  remedy  is  appeal,  etc.). 


81  Sworn    allegations    essential    ex-      face  of  the  record.    State  v.  Hndnall, 
cept  as  to  matters  appearing  on  the       2  N.  &  Mc.   (So.  Car.)   419. 
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without  jurisdiction,  and  are  and  will  be  oppressive  to  said  re- 
lator, and  that  adequate  relief  can  only  he  had  by  writ  of  pro- 
hibition restraining  said  court  [and  receiver]  from  further  pro- 
ceeding in  such  action  [or,  under  said  order  in  said  proceeding.] 

[IV.  Deponent  further  says  that  no  Appellate  Division  of  this 
court  in  the  adjoining  department  is  or  has  been  since 

commencement  of  said  action  lor,  the  application  for  said  order] 
in  session,  and  that  the  next  session  of  such  Appellate  Division  for 
the  department   is   appointed   to  be  held  in  ,   on 

day,  inst] 

y.  That  no  previous  or  other  application  has  been  made  for  a 
writ  of  prohibition  thereon  to  any  judge  or  court  [except,  etc.^'^} 
[Juraf}  [Signature.'] 


FORM  No.  479. 
Order  that  alternative  writ  of  prohibition  issue. 

At  an  Appellate  Division  [etc.     See  p.  2  5  6.  J 


The    People    of    the    State    of    JSTew 
York,  on  the  relation  of  K.  L., 
against 

[Name  and  official  title  of  judge,  etc., 
for  instance,  as  follows  .•]  J.  K.,  Jus- 
tice of  the  Supreme  Court,  and  any 
Judge  or  Justice  holding  or  to  hold 
a  Special  Term  of  such  Court  in 
and  for  the  Judicial  District ; 

and  to  said  Special  Term  of  the  Su- 
preme Court,  and  [here  add  name 
of  plaintiff  or  other  person  engaged 
in  the  proceeding  objected  to] . 

On  reading  and  filing  the  affidavit  of  E.  L.,  verified  the 
day  of  ,   19     ,    [and  the  order  of  the  Court 

thereto  annexed,  dated  the  day  of  ,  19     ,  and  the 

notice  indorsed  thereon],  and  on  motion  of  A.  A.,  attorney  for 
the  above-named  relator: 

Oedeked,  that  an  alternative  v^rit  of  prohibition  issue  out  of 
and  under  the  seal  of  this  court,  directed  to  the  above-named  de- 

82  See    p.    116,   paragraph   84,   and  p.   170  of  this  volume. 
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fendants,  oommajiding  tliem  and  each  of  them  to  desist  and  re- 
frain from  any  further  proceedngs  by  or  under  the  said  [order] 
made  on  or  about  the  day  of  ,  19     ,  or  any  sub- 

sequent order  in  pursuance  or  enforcement  thereof]  until  the  fur- 
ther directions  of  this  court  thereon,  at  an  Appellate  Division  and 
directing  them  to  show  cause  before  this  court,  at  a  term  of  this 
Appellate  Division  to  be  held  in  and  for  the  Judicial  De- 

partment, at  the  court  house,  in  the  city  of  ,  in  the  county 

of  ,  on  the  day  of  ,  19     ,  at  the  opening 

of  the  court  on  that  day,  whj  they  should  not  be  absolutely  re- 
strained from  any  further  proceedings  by  or  under  said  order,  or 
[in  the  matter  of  the  probate  of  the  last  will  and  testament  of  J. 
H.,  deceased]. 

Enter:   [signature  of  "presiding  judge  by  initials  of  name  and 

title.'] 


FORM  No.  480. 
Alternative  writ  of  prohibition. 

The  People  of  the  State  of  ISTew  York,  on  the  relation  of  R. 
L.,  to  Hon.  J.  K.,  Justice  of  the  Supreme  Court,  and  to 
any  Judge  holding  or  to  hold  a  Special  Term  of  the  Su- 
preme Court,  in  and  for  the  Judicial  District,  and 
to  said  Special  Term,  and  to  [J.  W.  H.,  as  alleged  Re- 
ceiver of  the  personal  estate,  property,  and  equitable  in- 
terest and  things  in  action  of  J.  H.,  deceased,  and  to  the 
said  J.  W.  H.],  greeting: 

Whereas,  the  said  H.  L.,  in  our  Supreme  Court,  at  an  Appellate 
Division  thereof,  held  at  the  court  house,  in  the  city  of  , 

on  the  day  of  ,  19     ,  presented  to  said  court  the 

facts  upon  an  afSdavit  that  on  or  about  the  day  of  , 

19  ,  the  said  Special  Term  made  an  order,  entitled  "In  the 
Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  J.  A., 
Deceased,"  which  by  its  terms,  purports  to  appoint  said  J.  W.  H. 
receiver  of  all  the  interests,  dividends,  or  olier  income,  personal 
estate,  property,  and  equitable  interests  and  things  in  action  of 
J.  H.,  deceased,  as  appears  by  the  afBdavit  of  H.  W.  H.,  treasurer, 
and  of  said  E.  L.,  verified  the  day  of  ,  19     . 

And  whereas,  it  further  appears  by  said  affidavit  that  you,  the 
Hon.  J.  K.,  justice,  aforesaid,  and  the  said  Special  Term,  and 
the  said  J.  W.  H.,  alleged  receiver  as  aforesaid,'  and  the  said  J. 
W.  H.,  well  Imowing  the  premises,  yet  contriving,  as  it  is  said, 
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the  said  E..  L.  unjustly  to  aggrieve  and  oppress,  are  proceeding 
under  the  said  order  of  said  Special  Term,  and  are  proceeding  to 
take  possession  of,  exercise  control  over,  and  interfere  with  said 
property  of  said  J.  A.,  deceased.  And  that  said  order  of  the 
Special  Term  and  said  proceedings  have  been  had,  and  are  taken 
without  authority  of  law  and  without  jurisdiction,  and  are  and 
will  be  oppressive  to  said  K.  L.,  and  that  adequate  relief  can  only 
be  had  by  writ  of  prohibition  restraining  you  and  each  of  you 
from  further  proceeding  under  said  order  and  in  said  proceeding, 
which  relief  and  writ  the  said  R.  L.  asks  of  us. 

We,  therefore,  being  willing  that  the  laws  and  customs  of  our 
State  should  be  observed,  and  that  our  citizens  should  in  no  wise 
be  oppressed,  do  command  you,  the  said  Hon.  J.  K.,  justice,  afore- 
said, and  the  Special  Term  of  the  Supreme  Court,  held  in  and 
for  the  Judicial  District,  and  any  judge  holding  or  to 

hold  the  same  [and  you,  the  said  J.  W.  H.,  alleged  receiver  as 
aforesaid,  and  you,  the  gaid  J.  W.  H.,  individually],  to  desist 
and  refrain  from  any  further  proceedings  by  or  under  the  said 
order  of  said  Special  Term,  made  on  or  about  the  day  of 

,19  ,  or  any  siibsequent  order  in  pursuance  or  enforce- 
ment thereof,  until  the  further  directions  of  this  court,  and  that 
you  show  cause  before  our  said  court  at  a  term  thereof  to  be  held 
at  the  court  house,  in  the  city  of  ,  in  the  county  of  , 

on  the  day  of  ,  19     ,  at  the  opening  of  the  court 

on  that  day,  why  you  should  not  be  absolutely  restrained  from  any 
further  proceedings  by  or  under  said  order,  or  in  the  matter  of 
the  probate  of  the  last  will  and  testament  of  J.  H.,  deceased. 

"Witness,  Hon.  [name  of  presiding  judg&],  presiding  justice  of 
our  said  court,  at  an  Appellate  Division  thereof,  held  at  the 
court  house,  in  the  city  of  ,   on  the  day  of 

,19     . 
[8eal.'\ 

[Signature  and  office  address  of], 
Attorney  for  Relator. 

By  the  Court, 
[Signature  of], 

Clerk. 
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FORM  No.  481. 
Allowance  indorsed.83 

The  within  writ  of  prohibition  is  hereby  allowed  this 
day  of  ,  19     ,  [if  by  the  court,  add:  at  an  Appellate  Div- 

ision of  the  Supreme  Court  for  the  Department.] 

[Signature  of  presiding  judge  by  name  and  title.] 

83  See  p.  19  of  this  volume. 
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CHAPTEE    VI. 

Guajrdian  Ad  Litem  foe  a  Defendant. 


1.  Jurisdiction. 

2.  Prior  right  of  the  infant. 

3.  The  practice  on  plaiutitl's  part. 

4.  —  on  the  infant's  part. 

5.  Eecital  in  order  and  judgment. 

6.  Proceedings   without   appointment. 

7.  Coming    of    age    ponding    the    pro- 

ceedings. 

8.  Amending. 

I.  Application  by  ok  on  Behalp  op 
THE  Inpant  or  Person  op  Un- 
sound Mind. 

Forms. 

(482)  Petition  by  infant  defendant, 

or  by  general  guardian, 
relative,  or  friend. 

(483)  Consent  of  proposed  guardian 

ad  litem. 

(484)  Affidavit   of    proposed   guard- 

ian ad  litem  to  his  compe- 
tency. 

(485)  Notice  to  the  guardian  where 

the  application  is  by  rela- 
tive or  friend. 

(486)  Order     appointing     guardian 

ad  litem  for  infant  defend- 
ant. 

(487)  Petition    of  'relative    of    de- 

fendant of  unsound  mind 
for  appointment  of  guard- 
ian ad  litem. 


plaintiff,  for  appointment 
of  a  guardian  ad  litem  for 
an  infant  defendant. 

(489)  Another  form: — for  appoint- 

ment of  guardian  ad  litem 
for  infant  defendant  resi- 
dent and  absent. 

(490)  Order  appointing  guardian  ad 

litem  for  defendant,  unless 
the  defendant  applies  witn- 
in  a  limited  time. 

( 491 )  Affidavit   of   service   of   order 

appointing  guardian  aa 
litem  nisi ;  and  of  default. 

(492)  Order  absolute. 

III.  Proceeding  Subsequent  to  Ap- 
pointment. 

(493)  Bond    of    guardian    ad    litem 

for  infant  party,  on  receiv- 
ing fund. 
494)  Affidavit  to  obtain  confirma- 
tion of  service  on  infant, 
and  appointment  of  guard- 
ian ad  litem,  nunc  pro  tunc. 

(495)  Order    confirming    service    on 

infant,  and  appointment  ot 
guardian  ad  litem,  nunc  pro 
tunc. 

(496)  Order    that    irregular     judg- 

ment against  infant  stand 
confirmed. 

(497)  Resignation    of    guardian    a^ 
litem. 


II.  Application    by    Plaintipf    foe 
Appointment   of   a    Guardian 
ad  litem  fob  a  defendant. 
(488)   Petition   by   or   on  behalf   ot 

1.  Jurisdiction.]  — Jurisdiction  of  the  person  of  an  infant  or 
lunatic  defendant  depends  on  service  of  process,  not  on  appoint- 
ment of  guardian.  When  it  appears  that  a  person  served  is  an 
infant  or  is  insane,  having  no  judicially  appointed  committee,  the 
court  have  power,  if  there  be  no  statute  regulating  the  subject, 
to  appoint  a  guardian  ad  litem.  But  even  where,  as  in  ISTew 
York,  the  statute  forbids  an  infant  to  appear,  or  judgment  to  be 
taken  against  him  by  default,  without  appointment  of  guardian 
ad  litem,  judgment  taken  without  such  appointment  is  not  void 
53 
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for   want   of   jurisdiction    if   the   infant   was    duly   served,    but 
voidable.^ 

On  the  other  hand,  if  the  infant  is  not  duly  served,  so  as  to  ac- 
quire jurisdiction,  appointment  of  a  guardian  does  not  cure  the 
defect,  unless  there  be  some  statute  or  rule  of  court  sanctioning 
such  procedure.*^ 

2.  Prior  right  of  the  infant.}  —  It  is  the  duty  of  the  court  to 
look  to  the  interests  of  infant  defendants,  and  it  is  not  proper  to 
appoint  a  guardian  ad  litem  for  a  defendant,  on  the  application  of 
the  plaintiff,  without  inquiry  into  the  infant's  situation  and  in- 
terests,*" and  without  giving  the  guardian  or  nearest  relative  dis- 
interested an  opportunity  to  be  heard.*^ 

By  the  ISTew  York  statute,®®  an  infant  over  fourteen  has  twenty 
days  after  service  in  which  to  apply  on  his  own  behalf  before  the 
plaintiff  can  have  a  guardian  ad  litem  appointed  for  him.*®  If 
the  infant  is  under  that  age,  plaintiff  can  apply  at  the  outset ;  but 
the  practice  is  to  give  opportunity  for  the  friends  of  the  infant  to 
apply,  unless  circumstances  indicate  that  delay  for  that  purpose 
would  be  useless. 

The  statute  requires  that  the  application  by  the  infant  be  made 
only  after  service.^ 

3.  The  -practice  on  plaintiff's  part.}  —  The  proper  course, 
therefore,   is  to  serve  the  infant  first   (save  only  in  exceptional 

84MeMurray  v.  McMurray,  66  N.  Y.  175;  Crouter  v.  Crouter,  133  id.  55; 
Smith  v.  Blood,  106  App.  Div.  317,  94  N.  Y.  Supp.  667;  Sims  v.  N.  Y.  College 
of  Dentistry,  35  Hun,  344;  Millard  v.  Marmon,  116  111.  649,  7  N.  E.  Rep.  468; 
Colo  V.  Colt,  111  U.  S.  506. 

85  Ingersoll  v.  Mangam,  84  N.  Y.  622  ( purchaser  not  bound  because  infant, 
for  whom  guardian  ad  litem  was  appointed,  and  appeared  and  answered,  was 
not  first  served)  ;  Smith  v.  Reid,  134  N.  Y.  568  (and  recital  of  service  in  the 
judgment  may  be  shown  false)  ;  Van  Williams  v.  Elias,  106  App.  Div.  288, 
94  N.  Y.  Supp.  611  (infant  brought  in  by  order,  but  no  supplemental  summons 
served). 

s.  p.,  N.  Y.  Life  Ins.  Co.  v.  Bangs,  103  U.  S.  435. 

86  U.  S.  Bank  v.  Ritchie,  8  Pet.  128;  Knickerbacker  v.  De  Freese,  2  Paige, 
304. 

87  Grant  v.  Van  Schoonhoven,  9  Paige,  255. 
88N.  Y.  Code  Civ.  Pro.,  §§  471,  472. 

8S  If  plaintiff  applies  before  the  expiration  of  the  twenty  days,  the  appoint- 
ment is  premature  and  void,  and  judgment  entered  against  the  infant  will  be 
vacated  on  motion.     Keyes  v.  Ellensohn,  72  Hun,  392,  25  N.  Y.  Supp.  693. 

When  the  infant  is  served  by  publication  of  the  summons,  the  appointment 
may  be  made  upon  plaintiff's  application  after  the  expiration  of  the  twenty 
days  after  service  is  complete.  Piatt  v.  Finck,  60  App.  Div.  312,  70  N.  Y. 
Supp.  74. 

90  An  appointment  of  a  guardian  ad  litem  on  petition  of  infant  defendants, 
pending  the  publication  of  the  summons  against  them,  is  a  void  appointment. 
Crouter  v.  Crouter,  133  N.  Y.  55;  Darrow  v.  Calkins,  154  N.  Y.  503. 
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cq,ses,  where,  as  in  New  York,  in  the  case  of  a  resident  infant 
temporarily  absent  from  the  State,"  the  court  is  specially  author- 
ized to  dispense  with  such  service)  ;  then  to  wait  the  twenty  days, 
unless  the  infant  is  under  fourteen,  and  prompt  application  on  its 
behalf  is  unlikely.  But  plaintiff  cannot  nominate  a  guardian  for 
defendant;  and  the  guardian  shall  have  no  adverse  interest,  and 
shall  not  be  connected  in  business  with  the  attorney  or  counsel  for 
the  adverse  party.®^ 

4.  —  on  the  infant's  part.]  —  The  application,  when  made  by 
or  on  behalf  of  the  infant,  may  be  made  without  notice  to  the 
plaintiff,  but  immediate  notice  of  the  appointment  when  made 
should  be  given. 

5.  Recital  in  order  and  judgment.]  —  It  is  important  to  see, 
not  only  that  a  regular  appointment  is  made,  but  also  that  its  regu- 
larity is  shown  by  the  recitals  in  the  order,*^  and  such  appoint- 
ment is  recited  in  the  judgment  itself.'* 

6.  Proceedings  without  appointment.] — Proceedings  against 
an  infant  for  whom  no  guardian  ad  litem  has  been  appointed,  are 
not  merely  irregular,^^  but  the  judgment  so  obtained,  though  not 
void  for  want  of  jurisdiction,  is  erroneous  "in  fact,"  and  may 
be  relieved  against  on  motion. 

But  answering  without  objection,  and  coming  of  age  before 
judgment,  is  a  waiver  of  the  defect. 

7.  Coming  of  age  pending  the  proceedings.]  —  Upon  the  in- 
fant coming  of  age,  if  he  is  under  no  other  disability,  he  has  a 
right  to  appear  in  person  or  by  an.  attorney  of  his  own  choice, 
subject,  however,  to  the  right  of  the  guardian  ad  litem  and  his 

91  N.  Y.  Code  Civ.  Pro.,  §  '473. 

92  Court  Rule  No.  49.  A  violation  of  this  rule  does  not  render  the  appoint- 
ment void,  or  even  voidable,  except  upon  direct  attack  by  appeal  or  motion  to 
set  aside.  Parish  t;.  Parish,  175  N.  Y.  183.  The  court  should  vacate  the  ap- 
pointment, ho^yever,  upon  it  appearing  that  the  rule  has  been  violated.  Mat- 
ter of  Cutting,  38  App.  Div.  247,  56  iST.  Y.  Supp.  945. 

93  Parish  v.  Parish,  175  N.  Y.  183. 

.94  Colt  V.  Colt,  111  U.  S.  566  (holds  that  with  such  a  recital  the  objection 
cannot  be  raised  collaterally).  But  it  may  be  shown  that  the  infant  defendant 
was  not  served  with  process,  so  that  the  appointment  was  absolutely  void, 
notwithstanding  a  recital  of  service  in  the  judgment.  Smith  v.  Reid,  134 
F.  Y.  568. 

195  Peck  V.  Coler,  20  Hun,  534  (holding  that  a  motion  by  a  judgment-debtor 
to  set  aside  the  judgment  on  the  ground  that  he  was,  at  the  time  of  its  entry, 
an  infant,  and  that  no  guardian  ad  litem  had  been  appointed  for  him,  is  not 
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attorney  to  protection  in  respect  to  costs  and  expenses  already 
accrued.  ®® 

8.  Amending.]  — The  general  power  of  the  court  to  amend*''' 
its  proceedings  enables  it,  in  furtherance  of  justice,  to  allow  a 
defective  consent  or  bond®*  to  be  amended,  and  to  confirm,  nunc 
pro  tunc,  an  irregular  or  defective  appointment.®' 


FOKMS. 


I.     APPLICATION  BY  OR  ON  BEHALF  OF  THE  INFANT  OR  PERSON  OP 

UNSOUND  MIND. 

FORM  No.  482. 
Petition  by  infant  defendant,!  or  by  general  guardian,  relative,  or  friend. 

{Title  of  the  court  and  cau^e.] 

To  the  Court^  [oTj  to  Hon.  J.  K.,  one  of  the  judges  of  the 

Court, —  or,  county  judge  of  county]. 

The  petition  of  Y.  Z.,  above-named  [or  if  by  guardian,  relative, 
or  friend,  the  petition  of  M.  IST.,  of  ] ,  respectfully  shows : 

I.  That  your  petitioner  [or,  said  Y.  Z.]  is  an  infant,  of  the 
age  of  years  on  the  day  of  last,  and  re- 

sides with  [his  father]  at  ,  and  that  is  his  general 

based  upon  a  mere  irregularity,  but  upon  an  error  in  fact  which  need  not  be 
specified  in  the  notice  of  motion ) . 

S6  An  action  begun  by  a  guardian  ad  litem  which  is  continued  after  the 
infant  becomes  of  age,  should  by  a  suggestion  entered  on  the  record  be  con- 
tinued in  the  name  of  the  real  party  in  interest;  permission  to  do  so  may  be 
granted  upon  decision  of  an  appeal.  Breese  v.  Met.  Life  Ins.  Co.,  37  App.  Div. 
152,  55  N.  Y.  Supp.  775. 

87  Tobin  V.  Gary,  34  Hun,  431. 

ssCroghan  v.  Livingston,  17  N.  Y.  218 ;S.  c,  6  Abb.  Pr.  350,  aff'g  25  Barb. 
336.  As  to  the  mode  of  amending,  see  Undertakings,  pages  473,  474,  of  this 
volume. 

99Baumeister  v.  Demuth,  84  App.  Div.  396,  82  N.  Y.  Supp.  831;  aff'd,  178 
N.  Y.  630  (error  in  petition  by  parent  in  stating  infant's  age  as  "of"  four- 
teen when  it  should  have  been  "  under  "  fourteen,  corrected  by  order  amending 
petition  nunc  pro  tunc,  though  the  court  say  that  it  would  have  been  more 
regular  to  have  filed  a  new  petition  nunc  pro  tunc) . 

Schell  V.  Cohen,  55  Hun,  207,  7  N.  Y.  Supp.  858  (failure  to  acknowledge 
consent ) . 


1  If  the   infant   is   under   fourteen,  2  In   partition   apply  to  the  court. 

the    petition    must   be    by    guardian,  N.    Y.    Code   Civ..  Pro.,    §    1535.      In 

relative,  or  friend.     Where  there  are  other    actions     either    to     court,    or 

several   of  different  ages,  the  guard-  judge  thereof,  or  county  judge. 
ian,  relative,  or  friend  can  join  in  a 
petition  for  all  under  fourteen. 
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[or,  testamentary]  guardian  lor,  and  that  he  has  no  general  or 
testamentary  guardian,^'— or  otherwise  state  what  guardianship 
within  the  State  he  hasl. 

II.  That  the  above  entitled  action  has  been  duly  commenced  in 
this  court  against  your  petitioner  [_or,  if  the  petition  is  by  guard- 
ian, relative,_  or  friend,  against  Y.  Z.,  above  named]  by  A.  B., 
[here  state  object  of  the  action,  and,  if  in  partition  say]  for  a 
partition  or  sale  of  real  estate  situate  in  ,  the  value  of 
which  is,  as  your  petitioner  is  informed  and  believes,  about 
dollars,  and  said  infant's  interest  therein  is  of  the  value  of  about 

dollars. 

[If  in  the  Supreme  Court,  state  county  where  the  action  is  tri- 
able.] 

[If  petitioner  is  rwt  the  infant,  allege  his  character  as  guardian, 
relative,  or  next  friend.] 

III.  That  the  summons  herein  was  duly  served*  on  your  pe- 
titioner [or,  on  said  Y.  Z.]  personally  within  this  State  [or,  by 
publication,  which  service  became  complete]  as  prescribed  by  the 
Code  of  Civil  Procedure  on  the  day  of  ,  19     .® 

IV.  That  no  previous  or  other  application  for  appointment  of 
a  guardian  ad  lit'em  to  appear  herein  on  behalf  of  your  petitioner 
[or,  said  Y.  Z.]  has  been  made,  to  the  best  of  your  petitioner's 
knowledge  and  belief  [except,  etc.^] 

V.  That  M.  W.   [your  petitioner's  uncle],  who  resides  at  ISTo. 
,  street,  in  the  town  of  ,  in  this  State,  is 

worth,  as  your,  petitioner  is  informed  and  believes,  over 
dollars  over  and  above  all  just  debt  and  liabilities,  and  is  a  com- 
petent and  responsible  person  to  become  such  guardian  ad  litem, 
as  more  fully  appears  by  the  affidavit  of  M.  N.  hereto  annexed 
[or  if  the  proposed  guardian  ad  litem  is  the  petitioner,  may  insert 
auch  allegations  here.] 

3  See  N.  Y.  Code  Civ.  Pro.,  §  471.  Compare  W.  Y.  Code  Civ.  Pro.,  §  473, 

4  A  guardian  ad  litem  for  infant  and  Gotendorf  v.  Goldsehmidt,  86 
defendant  (except  an  infant  resident  N.  Y.  110;  and  Mace  v.  Scott,  17 
in  the  State  and  temporarily  absent)  Abb.  N.  C.  100. 

cannot  be  appointed  before  service  of  5  See  paragraph  2,  p.  834,  and  notes, 

the    summons    has    been   made    upon  After    the    expiration    of    twenty 

the   infant   personally   or   by    substi-  days    from    the    service    of    summons 

tuted  service.     Without  such  service,  the    infant    may    still    apply,    unless 

appearance  for  the  infant  by  a  guard-  forestalled  by  an  application   by  the 

ian  ad  litem  does  not  give  jurisdlc-  adverse  party.     McConnell  v.  Adams, 

tion.     Ingersoll  v.  Mangam,  84  JS.  Y.  3   Sandf.   728,   1   Code  Rep.    (N.   S./ 

622;  Varian  V    Stevens,  2  Duer,  635;  114. 

Althause    v.    Radde^    3    Bosw.    410.  e  See  p.  116,  paragraph  84. 
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Wheeefoee,  your  petitioner  asks  that  M.  N.  [or,  that  he]  maj 
be  appointed  such  guardian  ad  litem,  to  appear  and  defend  said 
action  on  his  behalf  [or,  on  behalf  of  said  Y.  Z.]. 

[Daie.]  [Signature.] 

[Verification  as  in  Form  No.  193,  p.  326.] 

FORM  No.  483. 
Consent  of  proposed  guardian  ad  Utem.T 

I,  M.  N.,  of  ,  hereby  consent  to  become  the  guardian 

ad  litem  of  Y.  Z.  in  the  above  action. 

[Date.  J  [Signature.  ] 

[Achnowledgment,^  etc.,  as  in  Form  No.  1,  p.  3.j 

FORM  No.  484. 
Affidavit  of  proposed  guardian  ad  litem  to  his  competency.9 

[Title  of  the  court  and  cause.] 
[Venue.] 
M.  'N.,  being  duly  sworn,  says  that  he  resides  at  'No.  , 

street,  in  the  city  of  ,  and  State  of  New  York. 

That  he  is  an  attorney  and  counselor  of  this  court  [or,  general 
guardian  of  Y.  Z.,  above-named,  who  is  an  infajat,  or  otherwise], 
and  is  fully  competent  to  understand  and  protect  the  rights  of  Y. 
Z.,  the  infant  above-named,  and  has  no  interest  adverse  to  that  of 
said  infant,  and  is  not  connected  in  business  with  the  attorney 
or  counsel  of  the  adverse  party,  or  of  any  of  them  [and  if  the 
appointment  is  for  one  of  several  defendants,  add  —  or  of  any 
co-defendants  having  an  interest  adverse  to  that  of  said  infant]. 
That  he  is  of  sufficient  ability  to  answer  to  the  said  infant  for 
any  damages  which  may  be  sustained  by  his  negligence  or  mis- 
conduct in  defense  of  this  suit ;  that  he  is  worth  over  hundred 
dollars  over  and  above  all  his  debts  and  liabilities,  and  besides 
property  exempt  by  law  from  execution,  and  that  his  property  con- 
sists of  [here  specify  it  sufficiently  fo  afford  proof  of  above  alle- 
gation] . 

[Jurat.]  [Signature.] 

7  Required  by  Code  Civ.  Pro.  §  472.  to   all   parties)    to   amend  the   judg- 

8  The  omission  of  a  guardian  ad  ment-roll  after  the  sale,  by  inserting 
litem  of  infant  defendants  in  fore-  the  acknowledgment  nunc  pro  tunc. 
closure  to  acknowledge  his  consent  to  Tobin  v.  Gary,  34  Hun,  431;  Schelt 
act  as  such  guardian,  as  required  by  v.  Cohen,  55  Ilun,  207,  7  N.  Y.  Kupp. 
N.  Y.  Code  Civ.  Pro.,  §  472,  is  amend-  858. 

able  under  the  general  power  of  the  9  As     to     qualifications,     see    Gen. 

court  {Id.,  §  723),  by  leave  (on  notice      Rule  No.  49. 
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FORM  No.  485. 
Notice  to  guaidian  wheie  the  application  is  by  relative  or  friend.io 
l^Title  of  court  and  cause.] 

Please  take  notice,  that  on  the  annexed  petition,  consent,  and 
affidavit,  an  application  will  be  made  to  this  court,  at  a  Special 
Term  thereof,  to  be  held  [or,  to  Mr.  Justice  J.  K.,"  one  of  the  jus- 
tices of  the  *  Court]  at  ,  on  the  day  of 
,19  ,  at  o'clock  in  the  noon,  for  an  order 
appointing  M.  N.  guardian  ad  litem  of  A.  B.,  the  infant  defend- 
ant above-named,  and  directing  him  to  appear  and  defend  the 
action  on  behalf  on  said  infant. 

[Date.']  [Signature.] 

[Address],  To 

[Serve  on  general  or  testamentary  guardian,  infant,   or  cus- 
todian. 

FORM  No.  486. 
Order  appointing  a  guardian  ad  litem  for  infant  defendant. 

At  a  Special  Term  [etc.^^      See  p.  255.] 
[Title  of  cause.] 

On  reading  and  filing  the  annexed  petition  of  .  verified 

the  day  of  ,  19     ,  for  the  appointment  of  M.  N".  as, 

guardian  ad  litem  for  the  above-named  Y.  Z.,  an  infant  defend- 
ant herein,  and  the  consent  thereto  of  said  M.  JST.,  duly  acknowl- 
edged, and  it  satisfactorily  appearing  to  the  court  [or,  if  a  judge's 
order,  to  me]  by  his  affidavit,  verified  the  day  of  , 

19  ,  that  said  M.  IST.  is  a  competent  and  responsible  person,  and 
has  no  interest  adverse  to  that  of  said  infant  defendant,  and  is 
not  connected  in  business  with  the  attorney  or  counsel  for  the 
plaintiff,  or  for  any  adverse  party, ^*  [and  if  any  notice  was  re- 

10  Under    N.    Y.    Code    Civ.    Pro.,  ll  In     partition,     the     application 

§  471,  if  the  application  is  made  by  must  be  to  the  court.     N.   Y.   Code 

relative  or  friend,  serve  such  notice  Civ.  Pro.,  §  1535. 

on  the  general  or  testamentary  guard-  12  Except    in    partition,    a    judge's 

ian  of  the  infant;   or  if  he  has  none  order  is  enough.     And  even   in   par- 

within  the  State,  on  the  infant  him-  tition  a  judge's  order  is  valid  in  the 

self,  if  over  fourteen  and  vi'ithin  the  first   district.      Disbrow  v.   Folger,   5 

State;   if  under  fourteen,  on  the  per-  Abb.  Pr.  53. 

son  with  whom  he  resides.  iSAn    error    in    the    court's    deter- 

Failure  to  serve  such  notice,  or  to  mination  in  respect  to  the  qualifica- 

show   whether    the    infant    had    any  tions  of  the  proposed  guardian  does 

general  or  testamentary  guardian,  or  not  deprive  the  court  of  jurisdiction, 

with  whom  the  infant  resided,  makes  or   render  the  judgment   against  the 

the  proceedings  defective.     Van  Wil-  infant  defendant  voidable;  it  may  be 

liams  V.  Elias,  106  App.  Div.  288,  94  corrected   only  by   direct   attack,   by 

N    Y    Supp    611  appeal    or    motion    to   vacate    order. 

Parish  v.  Parish,  175  N.  Y.  183. 
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quired,^*  add,  and  proof  of  service  of  due  notice  of  this  motion 
on  ,  the  general  guardian  of  said  Y.  Z. —  or,  and  after 

hearing  S.  T.,  of  counsel  for  ,  the  general  guardian  of 

said  Y.  Z.]  :  Now,  on  motion  of  Z.  T.,  attorney  for  : 

Oedeeed,  that  be  and  he  hereby  is  appointed  guardian 

ad  litem  for  said  Y.  Z.,  and  is  hereby  authorized  and  directed  to 
appear  and  defend  on  his  behalf  in  this  action  [?n  partition,  cdd, 
on  his  giving  bond  according  to  law  in  the  penal  sum  of 
dollars] . 

[//  judge's  order,  date  and  signature  of  judge,  ivith  initials  of 
title.  If  court  order.  Enter :  mth  signature  of  judge,  by  initials 
of  name  and  title.'] 

[File,  and  serve  copy,  with  notice  of  filing  on  plaintiff's  at- 
torney.] 

[In  partition,  bond^^  of  guardian  ad  litem  for  infant  defend- 
ant, as  in  Form  No.  347,  p.  ,  substituting  for  the  words,  "  to 
be  instituted  in  his  behalf,"  on  p.  ,  the  words,  the  proceedings 
in  an  action  heretofore  brought  against  said  infant  [and  others] 
for  [eic.]. 

[AcTcnowledgment  as  in  Form  No.  254,  on  p.  479.] 

[Affidavit  of  sufficiency  and  approval  as  in  Forms  Nos.  252, 
255,  pp.  479,  480]. 

FORM  No.  487. 
Petition  of  relative  of  defendant  of  unsound  mind  for  appointment  of  guard- 
ian ad  litem.i6 

[Title  of  court  and  cause.] 

To  the  Court. 

The  petition  of  M.  N.,  of  ,  respectfully  shows : 

I.  That  an  action  has  been  commenced  in  this  court  between 
the  parties  above  named,  by  the  issue  and  service  of  summons  [and 
complaint]  on  the  defendant  Y.  Z.  [state  mode  of  service  and 
nature  of  action.] 

14  See  notes  to  preceding  Form.  before  the  guardian  ad  litem  in  par- 
is  For  the  rules  applicable  to  bonds  tition  enters  on  his  duties.  §  1536. 
generally,  see  pp.  25-32  of  this  vol-  16  The  Supreme  Court  can,  by  an 
ume.  ex  parte  order,  made  in  an  action,  on 
A  clerk  of  the  court,  appointed  the  petition  of  a  near  relative,  ap- 
guardian  ad  litem  for  an  infant  de-  point  for  the  purpose  of  such  action 
fendant  in  partition,  although  by  a  guardian  ad  litem  of  a  person  ol 
Code  Civ.  Pro.,  §  427,  required  to  unsound  mind,  where  such  unsound- 
aet,  is  not  excused  from  giving  secur-  ness  of  mind  is  shown  by  affidavit, 
ity.  Fisher  v.  Lyon,  34  Hun,  183.  and  although  no  commission  de  luna- 
The  bond  is  to  be  filed  with  the  clerk  tico  inquirendo  'ha.s.  issued;  and  upon 
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_  II.  That  said  Y.  Z.  is  a  lunatic,  and  totally  incapable  of  put- 
ting m  his  answer,  or  conducting  any  business  whatever  [or,  other 
degree  of  incapacity.^. 

III.  That  said  Y.  Z.  is  of  full  age,  viz.,  about  years,  and  has 
no  conmuttee,  and  that  he  resides  with  your  petitioner  at 

who  is  his  father,  and  Ke  is  under  the  petitioner's  control  and  cus^ 
tody  [or  otherwise,  according  to  the  fact]. 

IV.  That  your  petitioner  [or,  M.  N".,  in  the  annexed  affidavit 
mentioned]  has  no  interest  adverse  to  the  rights  of  said  Y.  Z.,  and 
is  not  connected  in  business  with  the  attorney  or  counsel  of  the 
adverse  party. 

Wheeefoee,  your  petitioner  asks  that  he  [or,  said  M.  N.]  be 
appointed  the  guardian  of  said  Y.  Z.,  for  the  purposes  of  this 
action,  and  for  such  other  or  further  order  as  may  be  just. 

[Daie.]  [Signature.] 

[Verification,  consent  and  affidavit  of  competency  of  proposed 
guardian,  notice  if  necessary^''  and  order,  similar  to  preced- 
ing Forms.] 

II.    APPLICATION    BY    PLAINTIFF    FOR    APPOINTMENT    OF    A 
GUAEDIAN    AD    LITEM    FOR   A    DEFENDANT. 

FORM  No.  488. 
Petition  by  or  on  behaU  of  plaintiff,  for  appointment  of  a  guardian  ad  litem 

for  an  infant  defendant.is 
[Title  of  court  and  cause.] 

To  the  Court"  [or,  to  the  Hon.  J.  K.,  one  of  the  judges 

of  the  Court] . 

The  petition  of  A.  B.  shows : 

I.  That  he  is  the  [attorney  for  the]  plaintiff  in  this  action, 
which  is  brought  for  [here  state  bnefly  the  object,  for  instance, 
thus:]   the  partition  of  lands  in  the  county  of  ,  or  a  sale 

proof  that  the  lunacy  does  not  exist,  H.  E.   R.   R.   Co.,   99  App.   Div.   56, 

may  vacate  the  appointment.   Hunter  90  N.  Y.  Supp.  657. 

V.  Hatfield,  12  Hun,  381.     See,  also,  it  This    application    must    be    on 

Prentiss  v.  Cornell,  31  id.  167,  aff'd,  notice    to    the    plaintiff,    unless    the 

96  N.  Y.  665;   Faulkner  v.  M'Clure,  lunacy  of  the  defendant  is  alleged  in 

18  Johns.  134.  the   complaint.     Heller   v.   Heller,    6 

But  after   appointment  of  a   com-  How.  Pr.   194. 

mittee,  suit  must  be  brought  by  him.  is  Serve  notice  of  application ;   see 

If  an  infant  is  insane,  a  committee  Form  485,  and  Code  Civ.  Pro.,  §  471. 

should  be  appointed,  and  suit  brought  19  If    in    partition,    apply    to    the 

by  him.     See  Callahan  -v.  N.  Y.  C.  &  court.    N.  Y.  Code  Civ.  Pro.,  §  1535. 
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thereof,  if  partition  cannot  be  had  [and  if  the  action  be  partition, 
state  approximate  value  of  the  interest  of  the  infant  defendant  in 
question'] . 

II.  That  the  defendant  Y.  Z.  is  an  infant  of  years  of 
age  on  the  day  of  last,  and  that  due  personal  ser- 
vice of  the  summons  within  the  State  was  made  upot  him  on 
the  day  of  last,  as  appears  hy  the  annexed  affidavit 
of  M.  N.  [Or,  if  the  service  was  hy  publication,  show  when  it 
was  complete.]^'' 

III.  That  [if  infant  he  over  fourteen,  say,  more  than  twenty 
days  have  elapsed  since  such  completed  service],  and  said  infant 
defendant  has  not  applied  for  the  appointment  of  a  guardian  ad 
litem  herein. 

lY.  {State  facts  as  to  residence  and  guardianship,  for  instance, 
thus:]  That  said  infant  resides  [with  his  mother,  W.  Z.,  a  widow] 
at  ISTo.  ,  street,  in  ,  and  has  not,  to  the  best 

of  the  knowledge  and  information  of  this  deponent  any  general  or 
testamentary  guardian  in  this  State  \_or  otherwise  state  what 
guardianship  the  infant  has]. 

Wheeefoee,  the  plaintiff  asks  that  some  competent  or  suit- 
able person  be  appointed  guardian  ad  litem  for  said  defendant, 
and  be  authorized  and  directed  to  appear  and  defend  the  action 
in  his  behalf,  and  for  such  other  and  further  relief  as  may  be 
just. 

[Signature.] 

[Verification  as  in  Form  No.  193,  p.  326.] 
[Notice  of  application  to  guardian,  infant,  or  custodian  as  in 
Form  485.] 

FORM  No.  489. 

Anothei  Form: — For  appointment  of  guardian  ad  litem  for  infant  defendant 

resident  and  absent.2i 

[Title  of  court  and  cause.] 
To  the  Court.22 

The  petition  of  A.  B.  shows: 

I.  That  he  is  [the  attorney  for]  the  plaintiff  in  this  action, 
which  is  brought  for  [here  briefly  state  the  objects,  etc.;  see  last 

20  See  paragraph  2,  p.  834,  supra,  See  Uhl  v.  Loughran,  4  N.  Y.  Supp. 
and  notes.  827,  16  Civ.  Pro.  Eep.  387. 

21  The  provisions  of  the  section  22  The  order  here  applied  for  ia 
(§  473),  authorizing  this  method  of  only  made  by  the  court.  N.  Y.  Code 
service,    must    be    strictly    followed.  Civ.  Pro.,  §  473. 
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Form^,  and  that  [here  indicate  the  condition  of  the  cause,  as,  for 
instance,  thaf]  the  summons  and  complaint  have  heen  personally 
served  on  all  the  defendants  except  Y.  Z.' 

II.  That  the  defendant  Y.  Z.  is  an  infant  of  years  of 
age,  and  resides  at  ,  in  the  county  of  ,  within  this 
State. 

III.  That,  as  your  petitioner  is  informed  and  believes,  said  de- 
fendant is  now  temporarily  absent  from  the  State.  Your  petitioner 
has  made  due  and  diligent  inquiry  {here  state  what  efforts  have 
heen  made,  and  what  information  had  as  to  residence  and  so- 
journ'], and  is  informed  by  ,  and  believes  that  said  Y.  Z. 
left  this  state  in  last,  and  is  temporarily  sojourning  with 
his  uncle  W.  Z.,  at  St.  Augustine,  in  the  State  of  Florida,  and 
may  be  expected  to  return  in  May  next,  and  not  before;  and 
that  the  post-office  address  of  said  defendant,  and  of  said  W.  Z., 
is  St.  Augustine,  aforesaid.^* 

IV.  That  as  deponent  is  informed  by  the  mother  of  said  Y.  Z., 
said  Y.  Z.,  when  within  this  State,  and  up  to  the  time  of  leaving 
it,  upon  said  temporary  absence,  was  living  with  and  under  the 
care  of  V.  Z.,  his  mother,  a  widow,  at  ISTo.         ,  street,  in 

,  her  residence  aforesaid;  and  that  he  has  not,  to  the 
best  of  the  knowledge  and  information  of  this  deponent,  obtained 
from  Y.  Z.'s  mother  any  general  or  testamentary  sruardian  [or 
otherwise  state  what  guardianship  the  infant  /la/*],  and  no 
guardian  ad  litem  has  been  appointed  in  this  action. 

V.  That  no  previous  application  [etc..    See  Form  No.  482.J 
Wheeefoke,  the  plaintiff  asks  that  the  court  make  an  order 

designating  and  appointing  some  suitable  and  competent  person, 
to  be  the  guardian  ad  litem  of  said  Y.  Z.,  for  the  purposes  of 
this  action,  unless  the  said  Y.  Z.,  or  some  other  person  in  his 
[or,  her]  behalf,  procures  a  guardian  ad  litem  for  such  purpose, 
to  be  appointed  within  days  after  service  of  a  copy  of 

such  order  upon  him  [or,  her]. 

[Date.]  [Signature.] 

[Verification  as  in  Form  No.  193,  p.  326.] 

[Consent  as  in  Form  No.  483,  p.  838. ]2^ 
[Affidavit  of  sufficiency  as  in  Form  No.  484.  ] 

23  For  other  allegations  adapted  to  a    mode    of    service    suited    to    give 

different  cases,  see  forms  at  pp.  672,  notice. 
673,  etc.  25  It   is    doubtful    if   a   consent   or 

2*  The  affidavit  should  disclose  the  affidavit     is     necessary    until     order 

circumstances    of    the    infant    sufli-  absolute.      See    Schell    v.    Cohen,    55 

ciently  to  enable  the  court  to  direct  Hun,  207,  7  N.  Y.  Supp.  858. 
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FORM  No.  490. 

Order   appointing   guardian   ad   litem   for   defendant   unless   the   defendant 

applies  within  a  limited  time. 

At  a  Special  Term  [etc.     See  p.  255.] 
ITitle  of  cause.] 

On  reading  and  filing  the  petition  of  the  above-named  plaintiff, 
A.  B.,  verified  the  day  of  ,  19     >  for  the  appoint- 

ment of  a  guardian  ad  litem  for  the  defendant  Y.  Z. ;  and  the 
affidavit  of  C.  D.,  verified  the  day  of  ,  19     ?  and  the 

consent  of  M.  ^\.;^^  and  on  motion  of  A.  T.,  plaintiff's  attorney: 

Oedeeed,  that  M.  N.  be  and  he  hereby  is  appointed  guardian 
ad  litem  of  the  defendant  Y.  Z.,  for  the  purposes  of  this  ac- 
tion, unless  he  lor,  she],  or  some  one  in  his  lor  her]  behalf, 
procures  such  a  guardian  to  be  appointed  as  prescribed  by  law, 
within  days  after  service  of  a  copy  of  this  order. 

And  it  is  further  ordered,  that  this  order  be  served  [here  insert 
directions  of  the  court,  for  instance^  by  delivering  a  copy  to  Y.  Z. 
\_the  mother],  mentioned  in  said  petition,  or  if  she  be  absent  from 
her  residence  in  ,  by  leaving  a  copy  thereof  at  her  said 

residence,  with  some  person  of  proper  age,  if  upon  reasonable 
application  admittance  can  be  obtained,  and  such  a  person  found 
who  will  receive  the  same;  and  if  admittance  cannot  be  so 
obtained,  nor  such  a  person  found,  by  affixing  the  same  to  the 
outer  or  other  door  of  said  V.  Z.'s  residence,  and  by  depositing 
another  copy  thereof,  properly  inclosed  in  a  postpaid  wrapper, 
addressed  to  her  at  her  place  of  residence,  in  the  post-office  at 
said  [the  place  where  she  resides]  ;  and  that  the  same  be  also 
served  by  depositing  in  the  post-office  at  [the  residence  of  the 
plaintiff's  attorney],  on  or  before  the  day  of  the  service  of  this 
order  as  hereinbefore  directed,  a  copy  of  this  order,  and  of  the 
summons  and  complaint  herein,  properly  inclosed  in  a  postpaid 
wirapper,  addressed  to  said  Y.  Z.  in  the  care  of  said  W.  Z.,  at 
,  in  county,  and  State  of 

Enter:   [signature  of  judge,  by  initials  of  name  and  title.] 

20  It  was  considered  in  Schell  v.  ad  litem  nisi  was  not  required,  but 
Cohen,  55  Hun,  207,  7  N.  Y.  Supp.  the  point  was  not  presented  for  de- 
858,  that  the  consent  of  a  guardian      cision. 
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FORM  No.  491. 

Af&davit   of  senrice  of   order   appointing  guardian   ad  litem  nisi;    and  of 

default. 
[Title  of  court  and  caiise.^ 
[Venue. 1 
A.  T.,  being  duly  sworn,  says : 

I.  That  he  is  [the  managing  clerk  in  the  office  of  A.  T.J  the 
attorney  for  the  plaintiff  herein. 

II.  That,  on  the  day  of  ,  19  ,  an  order,  of 
which  a  copy  is  annexed,  was  duly  entered  and  filed,  together 
with  the  petition,  affidavits,  consent,  and  acknowledgment  of 
consent  therein  referred  to,  in  the  office  of  the  clerk  of 

III.  That,  on  the  day  of  ,  19  ,  a  certified  copy 
of  the  annexed  order  was  duly  served  pursuant  to  the  directions 
therein  contained  as  appears  by. the  annexed  affidavit  of  E.  F. 
[or  set  forth  particulars  of  service  showing  compliance  in  detail. 
See  Form  No.  3Y1,  p.  642,  of  this  volume^. 

IV.  That  although  more  than  days  have  elapsed  since 
such  service  of  said  order,  no  application  has  been  made  by,  or 
on  behalf  of,  said  Y.  Z.  for  the  appointment  of  a  guardian  ad 
litem,  to  the  best  of  deponent's  knowledge  and  belief. 

V.  That  no  previous  application  [etc.     See  Form  No.  482]. 
[Jurat. 1  [Signature.'] 

FORM  No.  492. 
Order  absolute. 
At  a  Special  Term  [_etc.     See  p.  255]. 
[Title  of  cav^e.] 

On  reading  the  order  entered  herein  on  the         day  of  , 

19  ,  for  the  appointment  of  a  guardian  ad  litem  for  the  infant 
defendant  Y.  Z.,  if  no  application  on  the  part  of  or  in  behalf  of 
said  Y.  Z.  be  made  within  days  after  service  thereof;  and 

on  reading  and  filling  the  annexed  affidavit [s]  by  A.  T.  [and 
E.   F.],  verified   the  day   of  ,    19     ,    showing   due 

service  of  said  order  as  therein  provided  and  it  appearing  there- 
from that  no  application  on  the  part  or  on  behalf  of  said  defend- 
ant Y.  Z.  for  the  appointment  of  a  guardian  ad  litem  has  been 
made  and  on  filing  the  consent  of  M.  N.,  duly  acknowledged  and 


846  Abbott's  practice  and  foems. 

it  satisfactorily  appearing  to  this  court  from  his  affidavit  this  day 
verified,  that  said  M.  N.  is  a  competent  and  responsible  person, 
and  has  no  interest  adverse  to  that  of  said  infant  defendant,  and 
is  not  connected  in  business  with  the  attorney  or  counsel  for  the 
plaintiff,  or  for  any  adverse  party;  and  on  motion  of  A.  T., 
plaintiff's  attorney: 

Oedeeed,  that  said  order  of  the  day  of  ,  19     , 

designating  M.  'N.  as  such  guardian,  be  made  absolute;  and  said 
M.  N.  be,  and  hereby  is,  appointed  guardian  ad  litem  for  the 
defendant  Y.  Z.,  for  the  purposes  of  this  action,  and  is  authorized 
to  appear  and  defend  this  action  for  him  as  such  [i/  in  partition, 
add:  on  his  giving  bond  according  to  law  in  the  penal  sum  of 
dollars] . 

Enter:   [signature  of  judge  hy  initials  of  name  and  title.'] 

[In  partition,  file  iond  hy  guardian  ad  litem,  and  at  least  one 
surety,  as  in  Form  347,  substituting  for  the  words  "  to  be  insti- 
tuted on  his  behalf,"  the  word$,  "  the  proceedings  in  an  action 
heretofore  brought  against  said  infant  [and  others]  for"  [etc.^'']. 
[Acknowledgment  of  hond  as  in  Form  No.  254,  p.  479.] 

[Affidavits  of  sufficiency  and  approval,  as  on  pp.  479,  480.] 

III.     PROCEEDINGS   SUBSEQUENT   TO   APPOINTMENT. 

FORM  No.  493. 
Bond  of  guardian  ad  litem  for  infant  party  on  receiving  fund.28 

Know  all  Men  by  these  Peesents,  that  we,  M.  N.  [naming 
the  guardian  ad  litem],  of  [residence],  and  E.  E.  [naming 
surety],  of  ,  and  G.  H.,  of  the  same  place],  are  held 

and  firmly  bound  unto   [naming  the  infant^^],  of  ,  in 

the  penal  sum  of  dollars  [not  less  than  twice  the  sum  or 

Ihe  value  of  the  property,  to  he  received?'^,  lawful  money  of  the 
United  States  of  America,  to  be  paid  to  the  said  [name  infant], 
his  [or,  her]  executors,  administrators  or  assigns;  for  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators  jointly  and  severally  firmly  hereby. 

Sealed  with  our  seals.     Dated  the  day  of  ,  19     . 

27  See  notes  to  Form  347.  Rv.   Co.,   SO  App.  Div.   53,  80  N.  Y. 

28  The  guardian  ad  litem  must  give       Supp.   233. 

security    before    he    can    receive    any  29  The  infant  is  to  be  the  obligee. 

money  or  property  of  the  infant,  or  N.  Y.  Code   Civ.  Pro.,  §  475;   except 

enforce   any   judgment.      N.   Y.   Gen.  in  partition.     Id.,  §  1536 

Rules  No.  51,  of  1884,  and  Code  Civ.  30N.  Y.  Code  Civ  Pro'  S  475 

Pro.,    §    474;    Wileman   v.   Met.    St.  '          ' 
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Whereas,  by  an  order  of  tlie  Court,  entered  on  the 

day  of  ,  19       [07%  by  an  order  made  by  lion.  J.  K., 

justice   of   the  Court,   dated   the  day    of  , 

19  ],  the  above  bounden  M.  N.  was  duly  appointed  to  appear  as 
the  guardian  ad  litem  of  [name  of  infant~\  for  the  purposes  of 
[if  for  an  infant  defendant}  defending  an  action  theretofore 
begun  against  said  [infant^  and  others']  by  [plaintiff]  for  [specify 
object  briefly]. 

And  whereas  [here  recite  recovery  luhich  is  to  he  received  by 
the  guardian] . 

Now,  theeeeore,  the  condition  of  this  obligation  is  such,  that 
if  the  said  M.  jST.  shall  faithfully  discharge  the  trust  committed 
to  him  as  such  guardian  in  respect  to  said  money  and  property, 
and  account  for  and  apply  the  same  under  the  direction  of  the 
court,  then  this  obligation  is  to  be  void;  otherwise  to  remain  in 
full  force  and  effect 

[Signatures  and  seals.] 
Signed,  sealed  and  delivered 

in  presence  of 

[Signature  of  witness]. 

[Adcnoioledgment  or  proof  as  in  Forms  Nos.  1  and  6,  pp. 
3,  5 ;  affidavits  of  sufficiency,  and  approval  by  justice  of  the  court 
in  Forms  Nos.  252,  255,  pp.  479,  480.  File  with  the  cleric  of  the 
court.] 

FORM  No.  494. 

Affidavit  to  obtain  confirmation  of  service  oil  infant,  and  appointment  of 
guardian  ad  litem,  nunc  pro  tunc.si 

[Title  of  court  and  cause.] 
[Venue.] 

M.  'N.,  being  duly  sworn,  says  that  he  is  an  attorney  and 
counselor  at  law,  of  this  court;  that  on  the  day  of  , 

19  ,  he  was  by  order  of  this  court  appointed  guardian  ad  litem 
of  the  above-named  Y.  Z.,  an  infant  defendant  herein,  and  on 
the  day  of  ,  19     ,  [filed  his  bond,  approved  by  one 

of  the  justices  of  this  court,  as  such  guardian,  and  at  the  same 
time  he]  put  in  his  answer  as  guardian  for  said  infant,  and  has 
ever  since  appeared  in  all  the  proceedings  taken  herein,  has 
attended  faithfully  to  his  duties  as  ^uch  guardian,  supposing  his 
appointment  to  have  been  regular,  and  has  protected  and  watched 

31  From     an     unreported     case     in     which  title  founded  on  these  proceed- 
ings was  sustained. 
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over  the  interests  of  the  said  infant.  That  it  is  now  alleged  for 
the  first  time  that  the  service  of  the  summons  and  complaint  on 
said  infant  was  informal.  Deponent  fears  that  unless  an  order 
of  appointment  be  now  made,  "nunc  pro  tunc,"  making  and 
confirming  his  present  appointment  as  such  guardian,  the  proceed- 
ings herein  may  be  considered  irregular.  [Deponent  further  says, 
that  all  the  allegations  in  his  afiidavit  of  sufficiency  dated  the 
day  of  ,  19     ,  on  the  original  application,  are  true  now 

and  were  true  when  said  affidavit  was  made.] 

[Jurat.']  [Signature.] 

{Annex  other  papers  showing  a  subsequent  due  service  upon  the 
infant  defendant,  and  supporting  application.] 

FORM  No.  495. 

Order  confirming  service  on  infant,  and  re-appointing  guardian  ad  litem,  nunc 

pro  tunc. 

At  a  Special  Term  [etc.     See  p.  255]. 
[Title  of  cau^e.] 

On  reading  and  filing  the  annexed  petition  of  V.  Z.,  the  mother 
of  the  defendant,  Y.  Z.,  an  infant  of  the  age  of  years,  who 

resides  with  her  said  mother,  and  on  reading  and  filing  the  consent 
of  M.  jS'.,  duly  acknowledged,  and  proof  by  affidavit  that  said 
M.  ]Nr.  is  a  competent  and  responsible  person,  and  also  the  affidavit 
of  said  M.  N.,  verified  the  day  of  ,  and  it  appearing 

that  tlie  service  of  the  summons  and  complaint  on  said  infant 
heretofore  made  was  alleged  to  be  insufficient  and  defective,  and 
that  such  defect  has  been  now  rectified  and  due  service  made,  and 
that  no  rights  of  said  infant  have  been  prejudiced ; 

Oedeeed,  that  M.  IST.  be  and  he  hereby  is  appointed  guardian 
ad  litem  to  appear  for  and  protect  the  rights  of  said  infant  [name] 
in  this  action;  and  that  this  order  be  entered  and  filed  "nunc 
pro  tunc  "  as  of  the  day  of  ,  19     ,  the  date  of  the 

original  order  appointing  said  M.  InT.  guardian  ad  litem  of  said 
inf  ant_  Y.  Z.,  and  that  the  answer  served  and  the  bond  filed  by 
the  said  M.  N".  as  such  guardian  on  the  day  of  , 

19  ,  be  taken  and  received  as  if  this  order  had  been  then  made 
and  entered,  and  said  answer  had  been  served  and  said  bond 
approved  and  filed  in  pursuance  of  the  order  now  made. 

Enter:   [signature  of  judge  by  initials  of  name  and  title.] 
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FORM  No.  496. 
Order  that  irregular  judgment  against  infant  stand  confirmed. 

At  a  Special  Term  [etc.     See  p.  255]. 
[Title  of  cause.] 

The  plaintiff  having  moved  upon  an  order  to  show  cause  why 
all  the  proceedings  herein  should  not  be  confirmed  and  stand  as 
to  the  infant  defendant,  Y.  Z.,  after  hearing  A.  T.,  attorney  for 
the  plaintiffs  in  support  of  said  motion,  and  M.  IST.,  guardian 
ad  litem  for  such  infant  defendant,  having  appeared  and  sub- 
mitted the  interests  of  said  infant  to  the  protection  of  the  court ; 
now,  on  motion  of  A.  T.,  plaintiff's  attorney, 

Oedeeed,  that  all  the  proceedings  previously  had  herein  be 
and  they  hereby  are  confirmed  as  to  said  infant  defendant  Y.  Z., 
and  that  the  same  stand  in  all  respects  as  if  the  order  of  appoint- 
ment of  said  guardian  ad  litem,  dated  the  day  of  , 
19  ,  and  filed  with  the  clerk  of  this  court,  had  been  properly  and 
regularly  made  and  entered  after  due  service  of  the  summons 
upon  said  defendant. 

Enter:    [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  497. 
Resignation  of  guardian  ad  litem. 

[Title  of  court  and  cause.] 

To  the  Court: 

I,  the  undersigned  M.  V.,  respectfully  show  that  by  an  order 
of  this  court  I  was  appointed  guardian  ad  litem,  of  the  infant 
defendant,  J.  M.  G.,  in  the  above-entitled  action,  and  have  acted 
as  such  guardian  since  said  appointment.  [Here  state  ground  of 
resigning,  for  instance]  Having  removed  from  the  city  of 
,  where  said  infant  resides,  and  which  said  city  and 
county  is  the  place  of  trial  of  this  action,  I  hereby  respectfully 
resign  as  such  guardian,  and  ask  the  court  to  appoint  in  my  place 
and  stead  F.  S.  P.,  Esq.  of  the  city  of  ,  coimselor  at  law, 

or  some  other  suitable  and  proper  person  [such  as  said  infant 
may  request,  he  being  now  over  fourteen  years  of  age].  And 
I  hereby  consent  to  any  such  appointment  and  waive  notice  of 
any  application  to  the  court  therefor. 

[Date.]  [Signature  of]  Guardian  ad  litem  for 

[Apply  on  petition,  annexing  resignation,  and  asking  appoint- 
ment of  a  guardian  ad  litem;  see  Forms  for  original  appointment. 
Present  also  consent  of  guardian  ad  litem's  attorney  to  the  substi- 
tution of  an  attorney  to  he  chosen  hy  such  person  as  the  court  m.ay 
appoint  guardian  ad  litem.] 
54 


850  Abbott's  peactice  and  forms. 

CHAPTEK   VII. 

PROVISION   AGAINST    COSTS. 
Article    I.    Leave  to  stje  oe  defend  as  a  poob  person. 
II.  Security  foe  costs. 

ARTICLE   I. 
Leave  to  Sub  ob  Defend  as  a  Poob  Peieson. 

[The  principles  relating  to  the  power  of  the  court,  and  the  practice,  have 
been  already  stated  in  connection  with  plaintiff's  application  before  commenc- 
ing his  action;  p.  542.  The  following  Forms  relate  only  to  applications  after 
action  commenced.] 

FORMS. 

498.  Petition    for    leave    to    continue       500.  Aifidavit  to  move  to  vacate  leave 

suit  as   a    poor    person    after  to  sue,  etc. 

suit  brought  without  leave.  501.  Order  vacating  leave  to  sue  as 

499.  Petition   for  leave  to   defend  as  a   poor  person. 

a   poor   person. 

FORM  No.  498. 

Petition  for  leave  to  continue  action  as  a  poor  person,  after  action  begun 

without  leave.32 

[Title  of  court  and  cause.] 

To  the  [Supreme  Court  of  tlie  State  of  New  York]  : 

The  petition  of  A.  B.,  the  plaintiff  above  named,  respectfully 
shows  -.^^ 

I.  That  your  petitioner  resides  at  ,  within  the  State 
of  JSTew  York. 

II.  That  your  petitioner  has  commenced  an  action  against  the 
above  named  defendant,  Y.  Z.,  to  recover  [state  character  of  cause 

32  Prior  to  the  amendment  of  1904  The  only  benefit  obtainable  under 
to  §  3268  of  the  Code,  an  infant  suing  the  present  condition  of  the  statute, 
by  his  guardian  ad  litem  was  required  is  to  relieve  the  plaintiff  from  pay- 
to  give  security  for  costs.  To  prevent  ment  of  the  comparatively  small 
giving  such  security  application  was  amount  of  fees  required  up  to  trial, 
commonly  made  on  behalf  of  the  in-  See,  generally,  the  Forms  and  notes 
fant  for  leave  to  sue  as  a  poor  per-  in  connection  with  obtaining  this 
son;  and  if  not  obtained  before  action  leave  prior  to  action  commenced, 
commenced,  such  an  application  could  Form  .328,  et  seq. 

he  made  in  connection  with  a.  motion  33  If  the  action  is  on  behalf  of  an 

to  vacate  a  previous  ex  parte  order  infant,  and  he  is  under  fourteen,  the 

requiring  security.  guardian  should  make  this  petition. 
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of  action]  as  appears  by  the  complaint  herewith  exhibited.  [^State 
the  condition  of  the  cause,  so  as  to  show  that  there  has  been  no 
unreasonable  delay.^^l 

III.  That  your  petitioner  is  not  worth  one  hundred^®  dollars, 
excepting  the  wearing  apparel  [and  furniture]  necessary  for  him- 
self [and  his  family^®],  and  excepting  the  subject-matter  of  the 
action,^''  and  is  unable  to  prosecute  such  action  unless  admitted 
to  do  so  as  a  poor  person.  [Circumstances  of  necessity  appealing 
to  the  discretion  of  the  court  may  here  be  added,  and  if  possible 
shown  to  have  arisen  since  action  brought,  for  instance,  thv^s:] 

That  your  petitioner  has  no  relatives  in  this  coimtry,  and  is 
obliged  to  earn  a  livelihood  by  working  as  a  seamstress,  nurse, 
or  chambermaid;  that  your  petitioner  has  for  many  months  past 
been  incapacitated  from  earning  any  money,  owing  to  the  injuries 
sustained  as  aforesaid,  through  the  negligence  of  said  defendant, 
and  your  petitioner  has  thereby  become  impoverished. 

Wheeefoee,  she  asks  leave  to  prosecute  said  action,  as  a  poor 
person,  against  said  defendant,  and  that  the  court  will  assign  her 
attorney  and  counsel  for  that  purpose. 

[Date.]  [Signature.'] 

[Verification  as  in  Form  No.  193,  on  p.  326.] 

FORM  No.  499. 
Petition  for  leave  to  defend  as  a  poor  person.38 
[Title  of  court  and  cav^e.] 

To  the  [Supreme  Court  of  the  State  of  New  York].** 
The  petition  of  Y.  Z.,  of  ,  respectfully  shows : 

I.  That  the  above-entitled  action  has  been  duly  commenced, 
and  is  now  pending  in  this  court,  against  this  petitioner,  and 
involves  his  right,  title,  or  interest  in  or  to  certain  real  [or,  per- 
sonal] property  [or  both],  the  object  of  said  action  being  [here 
state  facts  sufficient  to  show  the  nature   of  the  action,  and  to 

3*  For  convenient  forms  for  stating  must  show  that  he   is   an   object  of 

the  condition  of  the  cause,  see  Article  charity.     Isnard  v.  Cazeaux,  1  Paige, 

II  of  this  chapter,   on   Security  for  39. 
Costs.  38  See,  for  principles  affecting  this 

35  The  sum  fixed  by  N.  Y.  Code  Civ.  application,  Form  328  of  this  volume 
Pro.,  §  459.  and  text  immediately  preceding  it. 

36  Omit  this  clause  if  he  has  none.  39  The  court  in  which  the  action  is 

37  This  is  the  statutory  condition.  pending. 
On  general   principles   the   appellant 
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identify  the  property  affected  —  as,  for  instance]  to  procure  an 
adjudication  upon  the  construction  of  the  will  of  one  M.  IST.,  in 
which  this  petitioner  is  sole  legatee,  and  to  declare  the  same  void  ; 
as  more  fully  appears  by  a  copy  of  the  complaint  herein,  and  of 
said  will,  hereto  annexed. 

II.  That  the  summons  and  complaint  was  served  on  your 
petitioner  on  the  day  of  ,  19  ;  and  the  time  within 
which  your  petitioner  is  required  to  appear  and  plead,  will  not 
expire  until .  the  day  of  lor  otherwise  state  the 
condition  of  the  cause]. 

III.  That  your  petitioner  has  fully  and  fairly  stated  -^he  case 
to  M.  'N.,  a  counselor  of  this  court,  who  resides  at  and 
whose  certiticate  is  hereto  annexed;  and  your  petitioner  has  a 
good  and  substantial  defense  on  the  merits  to  said  action,  as  he 
is  advised  by  said  counsel,  after  such  statement,  and  verily 
believes. 

IV.  That  your  petitioner  is  not  worth  one  hundred  dollars, 
besides  the  wearing  apparel  [and  furniture'**']  necessary  for  him- 
self [and  his  family**],  and  besides  the  [legacy]  which  is  the 
subject  of  the  action,  and  is  unable  to  defend  such  action  unless 
admitted  to  do  so  as  a  poor  person. 

Wheeefoee,  he  asks  leave  to  defend  said  action  as  a  poor 
person,  and  that  the  court  will  assign  him  attorney  and  counsel 
to  conduct  his  defense. 

[Date.]  [Signatures.] 

[Verification  as  in  Form  No.  198,  p.  326.  Certificate  of 
counsel  as  in  Form  No.  329,  substituting  "  defense  "  for  "  cause 
of  action."] 

[Order  to  show  cause  or  notice  of  motion,  see  Forms  Nos. 
186,  18Y.]" 

[Order  granting  or  refusing'  motion,  stipulation  of  counsel  to 
serve  without  compensation,  as  in  Forms  Nos.  330  to  332,  sub- 
stituting "  defense  "  for  "  cause  of  action,"  "  defend  "  for  "  pros- 
ecute," etc.] 


■to  If     he     has     none,     omit     these       taken,  add  statement  as  to  previou-i 
clauses.  application,    and   show   necessity   for 

41  If   an    order   to    show    cause    is      order. 
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FORM  No.  500. 
AfiSdavit  to  move  to  vacate  leave  to  sue,  etc. 
[Title  of  court  and  action.] 
[Venue.] 
Y.  Z.,  being  duly  sworn,  says: 

I.  Tliat  he  is  the  defendant  in  this  action ;  that  he  is  informed 
and  believes  that  prior  to  the  commencement  of  [or,  pending] 
this  action,  and  on  or  about  the  day  of  ,  19  ,  upon 
application  to  the  court,  an  order  was  duly  granted  and  entered 
herein,  allowing  plaintiff  to  prosecute  this  action  as  a  poor  person. 

II.  That  thereafter,  and  on  or  about  the  day  of  , 
19  ,  issue  was  joined  herein  by  the  service  of  deponent's  verified 
answer  to  the  complaint  of  the  plaintiff. 

III.  That  although  more  than  months  have  elapsed 
since  such  joinder  of  issue,  the  plaintiff  has  taken  no  step  to 
bring  this  action  to  trial;  that  no  note  of  the  issue  has  ever  been 
filed  by  plaintiff,  nor  has  he  ever  noticed  or  moved  the  cause 
for  trial;  and  that  younger  issues  than  this  have  been  tried  in 
their  regular  order  on  the  calendar  of  this  court*^  [or  state  other 
delay  or  improper  conduct  of  plaintiff;  and  if  any  irregularity  in 
ohtaining  leave  is  relied  on,  state  it  here,  and  also  in  the  notice  of 
motion]. 

[Jurat.]  [Signature.] 

FORM  No.  501. 

Order  vacating  leave  to  sue  as  poor  person. 

At  a  Special  Term  [etc.     See  p.  255]. 
[Title  of  cause.] 

On  reading  and  filing  the  notice  of  motion  dated  the         day  of 
,  19     ,  and  the  affidavit  of  Y.  Z.,  the  defendant,  verified 
the  day  of  ,   19     ,  thereto  annexed,   and  proof  of 

the  due  service  thereof  upon  plaintiff's  attorney,  and  it  appearing 
to  the  satisfaction  of  the  court  that  the  plaintiff  herein  has  been 
guilty  of  improper  conduct  in  the  prosecution  of  his  action,  to  wit, 
[state  it  hriefly, —  or,  has  been  guilty  of  wilful  and  unnecessary 
delay  herein]. 

Now,  after  hearing  Z.  T.,  attorney  for  the  defendant  for  the 

42  An  order  allowing'  a  suit  in  lay  in  bringing  the  cause  to  trial. 
forma  pauperis  will  te  vacated  on  Steele  v.  Mott,  20  Wend.  679;  N.  Y. 
motion  for  willful  or  unnecessary  de-       Code  Civ.  Pro.,   §  462. 
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motion,  and  A.  T.  ^or,  no  one  appearing]  in  opposition;  and  on 
motion  of  said  Z.  T. : 

Oedeeed,   that  the  order   entered  herein   on  the  day  of 

,19     ,  granting  leave  to  plaintiff  to  prosecute  this  action 

as  a  poor  person,  be  and  the  same  hereby  is  vacated  and  annulled. 

Enter :   [initials  of  name  and  title  of  judge.] 
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ARTICLE  II. 

Secueity  fok  Costs. 

1.  Power  of  the  court.  5.  The  practice. 

2.  Laches.  0.  Additional  security. 

3.  Effect  of  other  statutes  as  to  costs.  7.  Vacating  order. 

4.  Action  by  or  against  representative. 

1.  Power  of  the  court. ^  —  The  inherent  power  of  a  court  of 
record  of  general  jurisdiction  to  control  its  own  proceedings, 
enables  it  to  require  security  for  costs  in  its  discretion  from 
plaintiffs  who  are  non-residents  or  insolvent,  and  the  like,  or  who 
are  seeking  a  favor.** 

The  practice  is  now  regulated  by  statute,  and  the  statute  has 
sometimes,  in  later  cases,  in  courts  of  minor  authority,  been 
regarded  as  the  sole  source  of  the  power  of  the  court. 

The  statute**  may  properly  be  considered  as  modifying  the 
power  of  the  court  to  this  extent,  that  it  gives  a  defendant  an 
absolute  right  to  security  in  certain  cases,*^  and  limits  the  amount 
of  the  security,*®  and  entitles  the  plaintiff  to  make  a  deposit  or 
give  an  undertalcing  at  his  election ;  but  in  cases  not  provided  for, 
^he  power  of  the  court  is  still  inherent  and  discretionary .*'^ 

Security  may  be  required  at  any  time  during  the  progress  of 
the  action,  and  after  judgment  and  pending  appeal,  and  may 
include  costs  already  accrued,  or  only  .those  thereafter  to  accrue.*^ 

*3Knoch  V.  Funke,  28  Abb.  N.  C.  240,  22  Civ.  Pro.  161.  Cases  are  very 
fully  collected  and  well  analyzed  in  a  note  to  Eyan  v.  Potter,  4  Civ.  Pro.  Eep. 
(Browne)  82. 

Surrogates'  courts  are  held  not  included  in  the  New  York  statute.  Loesche 
V.  Griffin,  3  Dem.  358. 

44  In  New  York:    N.  Y.  Code  Civ.  Pro.,  §§  3268,  3279. 

45  Beckham  v.  Hague,  44  App.  Div.  140,  60  N.  Y.  Supp.  767. 

46  Robertson  v.  Barnum,  29  Hun,  657;  Turell  v.  Erie  R.  Co.,  47  App.  Div. 
639,  62  N.  Y.  Supp.  417;  Gates  v.  McDonald,  14  N.  Y.  Supp.  907,  39  St.  Rep. 
128. 

47  An  exception  has  been  asserted  in  cases  of  derivative  jurisdiction,  and  the 
like,  where  an  action,  originally  brought  in  an  inferior  court  not  having  this 
power,  has  been  removed  into  a  court  having  such  power  under  the  statute. 

Thus,  in  Mellen  v.  Hutehins,  58  How.  Pr.  349,  it  was  held  that  a  non-resident 
plaintiff  cannot  be  required  to  give  security  for  costs  in  an  action  brought  in 
a  justice's  court  or  municipal  court  ( in  this  case  municipal  court  of  Roches- 
ter, which  is  not  a  court  of  record)  upon  an  appeal  by  defendant  to  the  county 
court.  The  action  must  have  been  hegun  in  a  court  of  record.  But  the  sound- 
ness of  this  doctrine  in  its  application  to  a  court  of  general  jurisdiction  is 
doubtful. 

48  Wood  V.  Blodgett,  49  Hun,  64,  15  Civ.  Pro.  114. 
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2.  Laches.]  —Delay  to  move  for  security  for  costs,  especially 
if  the  effect  is  that  the  motion  is  made  at  a  time  when  it  interrupts 
or  delays  the  plaintiff's  proceedings,  is  good  ground  for  denying 
the  motion.  The  right  of  the  defendant,  in  those  cases  where  he 
is  regarded  as  having  a  right  to  security  for  costs,  is  waived  by 
not  applying  promptly  after  the  facts  on  which  the  application  is 
founded  are  known  to  him.'*® 

In  the  Appellate  Division  for  the  first  department,  the  rule  is 
established  that  the  defendant's  absolute  right  to  compel  a  non- 
resident plaintiff  to  give  security  is  waived  unless  asserted  before 
answer,  tliat  a  subsequent  application  is  addressed  to  the  discretion 
of  the  court,  and  facts  must  be  shown  to  excuse  the  delay.^"  This 
rule  is  not  followed  in  the  third  department.^^ 

Laches  cannot  be  predicated  upon  a  delay  in  discovering  plain- 
tiff to  have  become  insolvent  pending  the  action.^^ 

The  application  may  be  entertained,  in  the  discretion  of  the 
court  or  judge,  at  any  stage  of  the  litigation,®*  and  even  after 
laches  amounting  to  a  waiver,  which  would  justify  denying  the 
motion,  the  court  or  judge  has  power  to  grant  it.^* 

49  Gibbons  v.  Bush  Co.,  98  App.  Div.  283,  90  N.  Y.  Supp.  603    (waiver  by 
waiting   twenty   months   after   action   commenced,   although   answer   not   yet . 
served,  but  complaint  served  eighteen  months  before  motion ) . 

Johnston  v.  Met.  St.  Ry.  Co.,  56  App.  Div.  286,  67  N.  Y.  Supp.  855;  Cooke 
V.  Same,  59  App.  Div.  154,  69  N.  Y.  Supp.  4  (no  waiver  results  from  delay 
between  service  of  the  summons  and  the  complaint,  under  extensions  procured 
by  plaintiff). 

50  Henderson,  etc.,  Co.  v.  McNally,  33  App.  Div.  132,  53  N.  Y.  Supp.  351, 
6  Anno.  Cas.  166,  28  Civ.  Pro.  174  (application  denied,  when  made  after  issue 
joined  and  noticed  for  trial  by  both  sides,  and  where  ground  was  that  com- 
plaint showed  plaintiff  a  foreign  corporation ) .  Segal  v.  Cauldwell,  22  App. 
Div.  95,  47  N.  Y.  Supp.  839  (delay  occurring  during  summer  vacation  held 
siifficient  excuse  to  warrant  exercise  of  discretion  at  Special  Term).  See,  also, 
Stevenson  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  49  Hun,  169  (failure  to  show  that 
defendant  had  no  knowledge  of  plaintiff's  non-residence  before  answer  served, 
fatal  to  application).  Kelley  v.  Kremer,  74  App.  Div.  456,  77  N.  Y.  Supp.  515, 
11  Anno.  Cas.  304  (it  is  no  excuse  that  defendant  could  not  obtain  a  stipula- 
tion extending  time  to  answer,  and  that  court  for  ex  parte  business  was  not 
in  session  —  it  not  appearing  that  defendant  had  endeavored  to  find  a  judge, 
and  served  the  answer  with  full  knowledge).  Boyd  v.  U.  S.  Mtge.  &  T.  Co., 
90  App.  Div.  33,  85  N.  Y.  Supp.  589  (where  issue  was  joined,  but  an  amended 
complaint  served  charging  defendant  in  a  different  capacity,  held,  that  his 
right  to  demand  security  was  not  waived). 

51  Wickser  v.  Village  of  Elmira  Heights,  42  App.  Div.  426,  59  N.  Y.  Supp. 
130. 

52  Donnelly  v.  Third  Ave.  R.  Co.,  112  App.  Div.  648,  98  N.  Y.  Supp.  387. 

53  Gedney  v.  Purdy,  47  N.  Y.  676. 

54  Robertson  v.  Barnum,  29  Hun,  657. 

In  Hugunin  v.  Thatcher,  18  Fed.  Rep.  105,  it  was  held  that  the  time  within 
which  a  defendant  shall  make  his  demand  for  security  for  costs,  from  a  non- 
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3.  Effect  of  other  statutes  as  to  costs.l  —  The  power  of  the 
court  to  require  security  for  costs  is  not  taken  away  by  the  giving 
of  security  as  a  condition  of  procuring  a  provisional  remedy ;  but 
the  fact  that  such  a  security  —  as,  for  instance,  in  replevin, — 
covers  the  general  costs  of  the  cause,  may  be  a  reason  for  refusing 
to  require  further  security. °^ 

When  the  claim  of  a  poor  person  to  sue  in  forma  pauperis,  and 
the  claim  of  a  defendant  to  require  him  to  give  security  for  costs 
conflict,  it  is  in  the  discretion  of  the  court  which  shall  prevail ;  for 
even  if  the  statute  as  to  security  for  costs  be  deemed  to  give 
defendant  a  right  to  demand  it,  in  cases  of  insolvency  generally, 
the  very  object  of  the  statute  as  to  suing  in  forma  pauperis,  is  to 
create  an  exemption  from  all  liability  for  costs  in  a  certain  class 
of  cases  of  pecuniary  irresponsibility.^® 

A  person  who  has  been  allowed  to  sue  in  forma  pauperis  cannot 
be  required  to  give  security  for  costs.^'^ 

4.  Action  hy  or  against  representative.]  —  Where  a  non-resi- 
dent sues  as  executor,  administrator,  etc.,  under  an  appointment 
made  by  a  court  of  the  State,  he  is  not  a  "  person  residing  without 
the  State"  within  the  statute.^^ 

A  plaintiff,  suing  as  trustee,  receiver,  executor,  or  other  repre- 
sentative party,  will  not  be  compelled  to  file  security  for  costs 
merely  on  the  ground  of  insolvency,  or  that  he  has  no  funds  in 
his  hands,  or  the  estate  has  no  assets  beyond  the  cause  of  action ; 
it  must  appear  also  that  the  action  is  brought  in  bad  faith,  or 
heedlessly,  or  that  plaintiff  will  not  probably  succeed.®^ 

resident  plaintiff,  is  not  confined  to  the  time  before  issue  is  joined,  but  the 
defendant  may  require  the  security  to  be  filed  at  any  stage  of  the  litigation, 
provided  he  is  not  guilty  of  laches  or  bad  faith.  N.  Y.  Code  Civ.  Pro.,  §§  3268, 
3278,  were  applied  by  the  Federal  court. 

55  Vulcanite  Cement  Co.  v.  Williams,  46  Misc.  405,  92  N.  Y.  Supp.  574; 
Boucher  v.  Pia,  14  Abb.  Pr.  1  (replevin)  ;  and  see  Wise.  F.  &  M.  Ins.  Co.  v. 
Hobbs,  22  How.  Pr.  494;  McCall  v.  Frith,  2  Civ.  Pro.  Rep.  (Browne)  9,  with 
note  (injunction). 

56  See  Chapter  II,  Article  VII  of  this  volume ;  and  see  Thomas  v.  Thorwegan, 
27  Fed.  Rep.  400. 

BT  Eriokson  v.  Poey,  5  Civ.  Pro.  Rep.  379 ;  Irving  v.  Garrity,  13  Abb.  N.  C. 
182 ;  Hotaling  v.  McKenzie,  7  Civ.  Pro.  Rep.  321.  In  these  cases  the  plaintiffs 
were  infants,  but  upon  the  reasoning  of  the  two  latter  eases,  a  non-resident 
or  an  insolvent  who  had  been  so  allowed  could  not. 

SsPursley  v.  Rodgers,  44  App.  Div.  139,  61  N.  Y.  Supp.  1015;  Downer  v. 
Carter,  75  App.  Div.  630,  78  N.  Y.  Supp.  1114;  Kelly  v.  Madigan,  88  App.  Div. 
138,  84  N.  Y.  Supp.  332. 

B9  Hale  V.  Mason,  86  Hun,  499,  33  N.  Y.  Supp.  789,  and  cases  cited.  Ridg- 
way  V.  Symons,  14  Misc.  78,  35  N.  Y.  Supp.  197;  Gmaehle  v.  Rosenberg,  80 
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Security  cannot  be  required  where  the  action  is  merely  con- 
tinued by  the  representative.* 

6.  The  practice.} — Where  a  defendant  claims  security  as  a 
matter  of  right,  the  New  York  statute  contemplates  an  ex  parte 
application  to  the  court,  or  a  judge  thereof.  There  is  no  objec- 
tion, however,  to  the  making  of  a  motion  for  security,  and  such  is 
frequent  practice.®^ 

When  the  application  invokes  the  court's  discretion  in  requiring 
security,*^  it  can  only  be  made  upon  notice.*^ 

It  is  not  unusual  for  the  defendant's  attorney  before  applying, 
in  cases  of  right,  to  give  plaintifE's  attorney  notice  that  security 
will  be  required,  and  the  attorney  frequently  complies  rather  than 
incur  the  statutory  liability  for  costs  which  rests  upon  him  per- 
sonally if  security  is  not  given. 

Where,  after  notice  of  motion  for  security,  defendant,  receives 
notice  that  security  has  been  filed,  with  a  copy  of  the  affidavit  of 
justification,  he  should  countermand  his  notice.  If  he  persists  in 
moving,  he  may  be  charged  with  costs,®*  though  as  his  right  to 
move  for  additional  security  is  now  held  to  depend  upon  having 
obtained  a  prior  order,*'  a  formal  order  it  would  seem  ought  to  be 
entered. 

6.  Additional  security.']  —  The  statute  which  practically  limits 
the  amount  which  defendant  can  originally  require  as  matter  of 
right,  provides  against  its  insufficiency  by  allowing  the  court  or  a 
judge  to  make  an  order  for  additional  security.^ 

App.  Div.  541,  80  N.  Y.  Supp.  705;  Drago  v.  Kavanagh,  56  App.  Div.  179, 
67  N.  Y.  Supp.  622.  (Compare  Pursley  v.  Rodgers,  44  App.  Div.  139,  61  N.  Y. 
Supp.  1015).  Will  be  required  of  plaintiff  upon  proaecuting  an  appeal  from 
judgment  of  dismissal.  Gifford  v.  Rising,  48  Hun,  128;  Contra,  Cowen  v. 
JRouss,  49  Misc.  338. 

60  Sullivan  v.  Rem.  Sewing  Mach.  Co.,  27  Hun,  270;  Denehy  v.  McCloud; 
21  Misc.  541,  47  N.  Y.  Supp.  741. 

ei  Pursley  v.  Rodgers,  44  App.  Div.  139,  61  N.  Y.  Supp.  1015.  And  has  been 
suggested  as  the  better  practice,  but  this  is  doubted.  Churchman  v.  Merritt, 
50  Hun,  270,  2  N.  Y.  Supp.  843. 

62  In  an  action  by  or  against  an  executor  or  administrator  in  his  representa- 
tive capacity,  trustee  of  an  express  trust  a  person  expressly  authorized  by 
statute  to  sue,  etc.,  official  assignee,  receiver,  committee,  etc.,  in  which  cases, 
under  N.  Y.  Code  Civ.  Pro.,  §  3271,  the  application  is  to  the  discretion  of  the 
court. 

63  Pursley  v.  Rodgers,  supra;  Kelley  v.  Kremer,  74  App.  Div.  456,  77  N.  Y. 
Supp.  515,  11  Anno.  Caa.  305;  Kronfeld  v.  Liebman,  78  App.  Div.  437,  79  N. 
Y.  Supp.  1083;  Wood  v.  Blodgett,  49  Hun,  64. 

«4  Micklethwaite  v.  Rhodes.  4  Sandf.  Ch.  434. 

65  Dunk  V.  Dunk,  177  N.  Y.  264. 

66  N.  Y.  Code  Civ.  Pro.,  §  3276.  Such  additional  security  may  be  required 
after  a  judgment  in  derendant's  favor  and  pending  plaintiff's  appeal.  Bender 
V.  Paulus,  109  App.  Div.  148,  95  N.  Y.  Supp.  671. 
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Upon  such  an  application,  facts  showing  its  necessity  must  be 
stated.  It  is  not  enough  to  allege  generally  that  the  security  is 
insufBcient.®^  The  death  or  insolvency  of  a  surety  gives  a  right 
to  require  the  additional  undertaking.®* 

It  is  necessary  that  the  first  undertaking  or  payment  into  court 
should  have  been  tinker  an  order  therefor.®* 

If  the  official  or  representative  character  of  the  plaintiff  is  such 
that  the  original  order  was  discretionary,  it  is  better  to  apply  to 
the  court,  not  to  a  judge,  if  additional  security  is  desired,  although 
the  statute  authorizes  a  judge  to  make  the  order. 

Although  such  an  order  is  not  matter  of  right,  the  refusal  of  it 
in  a  proper  case  is  of  course  reviewable  at  the  Appellate  Division.™ 

7.  Vacating  order.]  —  Where  an  order  has  been  obtained 
ex  parte  requiring  security,  the  plaintiff  may  properly  test  the 
question  of  the  defendant's  right  to  the  order  by  motion  to  vacate 
on  the  papers  upon  which  the  order  was  granted.  If  the  facta 
appearing  upon  such  a  motion  to  vacate  disclose  a  situation 
invoking  the  court's  discretion  to  require  security,  but  also  show 
that  the  ex  parte  order  was  unauthorized,  the  order  must  be 
vacated,  leaving  the  defendant  to  a  subsequent  motion. ^^ 
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502.  Affidavit  to  obtain  security  for  507.  The   same,   where  plaintiff  sues 

costs   from   nonresident  plain-  as  trustee  in  bankruptcy, 

tiff  or  relator.  50o.  The  same,  in  case  of  insolvency 

503.  The  same,  in  case  of  plaintiff  or  of  plaintiff  pending  suit. 

relator,  having  removed  pend-  509.  The  same,  vifhere  plaintiff  is  an 

ing  suit.  executor  or  administrator. 

504.  The   same,   vrhere   plaintiff   is   a  510.  The  same  where  plaintiff  is  the 

foreign  corporation.  administrator    with    the    will 

505.  The    same,    in    case    of   plaintiff  annexed,   as   attorney   in   fact 

imprisoned    for  crime.  of  a  foreign  executor. 

506.  The   same,   where    plaintiff   sues  511.  The  same,  where  defendant  is  an 

as     assignee     for     benefit     of  executor     harassed    by     vexa- 

creditors.  tious  litigation. 

67  Nugent  V.  Keenan,  5.3  N.  Y.  Super  Ct.  530. 

68  Tracy  v.  Dolan,  31  App.  Div.  24,  52  N.  Y.  Supp.  351. 

69  Dunk  V.  Dunk,  177  N.  Y.  264.  The  case  of  Kepub.  of  Honduras  v.  Soto, 
112  N.  Y.  310,  holding  that  no  additional  security  can  be  required  where 
plaintiff  deposits  money  in  court,  has  been  superseded  by  an  amendment  of 
1901  to  section  3276. 

70  Tracy  v.  Dolan,  31  App.  Div.  24.  52  N.  Y.  Supp.  351 ;  Eeck  v.  Phoenix  Ins. 
Co.,  18  Wkly.  Dig.  505. 

71Kronfeid  v.  Liebman,  78  App.  Div.  437,  79  N.  Y.  Supp.  1083.  Compare 
Kelley  v.  Kremer,  74  App.  Div.  456,  77  N.  Y.  Supp.  516,  11  Anno.  Cas.  305. 
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517.  Undertaking  for  costs. 

518.  Notice  of  filing  of  undertaking. 

519.  Keceiver's  bond  for  costs. 

520.  Affidavit  to  obtain  order  dismiss- 

ing action   for   failure   to   file 
security  for  costs. 

521.  Order  dismissing  action  for  fail- 

ure to  file  security  or  to  pay 
costs. 


512.  Notice   of   motion  to   obtain   se- 

curity. 

513.  Order  to  show  cause  why  secur- 

ity   for    costs    should    not    be 
given. 
614.  Order  that  plaintiff  file  security 
for  costs. 

515.  Affidavit     to     obtain    additional 

security  for  costs. 

516.  Notice  of  payment  into  court  in 

lieu  of  undertaking. 

FORM  No.  502. 
Affidavit  to  obtain  security  for  costs  from  non-resident  plaintiff  or  relator.^ 

[Title  of  cause.] 
[Venue.'] 
Y.  Z.,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  herein;  that  this  action  [or,  if  a 
special  proceeding,''^  say,  this  proceeding  which  is,  here  briefly 
indicate  it,  for  example,  an  application  for  a  writ  of  prohibition 
against,  etc.],  was  commenced  against  deponent  on  the  day 
of  ,  19  ,  and  deponent  has  dnly  appeared  herein,  by 
M.  ]Sr.,  his  attorney,  and  his  time  to  answer  will  expire  on  the 

day  of  ,  19     .    [Or,  here  state  other  condition  of 

the  cause,  and  if  at  issue  show  excuse  for  delay  in  applying,  as  in 
paragraph  III,  below.] 

II.  That  when  this  action  [or,  proceeding]  was  commenced, 
plaintiff^*  [or,  relator]  above-named  was  [and  ever  since  has 
been^^]  a  non-resident  of  the  State  of  New  York,  and  then  was 
[and  still  is]  a  resident  of  [France].''® 


72  All  plaintiffs  must  be  non-resi- 
dents.    Code  Civ.  Pro.,  §  3270. 

73  The  inherent  power  of  a  court  of 
record  to  require  security  for  costs, 
in  its  discretion  extends  to  special 
proceedings. 

The  N.  Y.  Code  Civ.  Pro.,  §  3279, 
gives  the  defendant  in  a  special  pro- 
ceeding the  same  right  to  require  se- 
curity as  in  an  action. 

74  A  foreign  State  is  a  "  person  " 
within  the  Code  requirement.  Re- 
public of  Honduras  v.  Koto,  112  N.  Y. 
310. 

75  Continued  non-residence  is,  how- 
ever, held  not  essential.  A  plaintiff 
who  resides  without  the  State  when 
the  action  is  commenced,  is  not  ex- 
cused from  filing  security  by  the  fact 
that   he   afterwards   becomes    a   resi- 


dent. Ambler  v.  Ambler,  8  Abb.  Pr. 
340. 

76  Mere  temporary  absence  from  the 
State  does  not  necessarily  constitute 
non-residence  within  the  statute. 
Taylor  v.  Norris,  104  App.  Div.  21, 
93  N.  Y.  Supp.  356. 

The  matter  of  proof  of  non-resi- 
dence, and  to  what  extent  it  may 
rest  upon  information,  is  discussed 
under  "  Service  of  Summons  by  Pub- 
lication," p.  666,  etc.  It  is  necessary 
to  show  that  inquiry  has  been  made 
in  proper  channels.  See  Davidson  f. 
Bose,  57  App.  Div.  212,  68  N.  Y. 
Supp.  316. 

A  positive  statement  of  nonresi- 
denee,  made  by  defendant's  attorney, 
was  held  sufficient  although  no  facts 
were  disclosed  from  which  it  would 
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[Or,  if  the  action  is  brought  in  a  county  court,  the  city  court  of 
Yonkers,  or  the  justice's  court  for  the  city  of  Albany :'\ 

II.  That  when  this  action  \_or,  proceeding]  was  commenced 
said  plaintiff  [^or,  relator]  was  [and  ever  since  has  been]  a  non- 
resident of  the  city  \.or,  county]  of  ,  and  then  was  [and 
still  is]  a  resident  of              in  the  [county]  of 

[Or,  if  a  domestic  corporation^  that  plaintiff  has  its  principal 
office  and  place  of  business  in  the  city  of  ,  in  the  county  of 

,  and  such  place  of  business  was  so  designated  in  its  certiii- 
eate  of  incorporation. 

[Or,  if  the  cause  is  -pending  in  the  City  Court  of  New  York:'] 

II.  That  when  this  action  was  commenced,  said  plaintiff  was 
[and  ever  since  has  been]  a  non-resident  of  the  city  of  New  York, 
and  then  had  [and  still  has]  no  office  for  the  regular  transaction 
of  business  in  person  within  the  limits  of  the  Borough  of  Man- 
hattan or  the  Borough  of  the  Bronx,^^  and  was  then  [and  still  is] 
a  resident  of  the  city  of  [Buffalo],  in  the  State  of  [ISTew  York]. 

\Where  there  has  been  delay  in  moving,  state  excuse,  for  im- 
stance  thus^  III.  That  defendant  is  not  personally  acquainted 
with  the  plaintiff  [or,  relator],  and  was  not  aware  of  the  fact  of 
his   being   such   non-resident   until  the  day   of  , 

19  ,  when  such  fact  and  the  fact  that  plaintiff  [or,  relator]  was 
a  non-resident  at  the  commencement  of  this  action  was  for  the 

appear  that  he  had  personal  knowl-  78  N.  Y.  Code  Civ.  Pro.,  §  3160.     In 

edge.     Wickser  v.  Village  of  Elmira  an  action  in  the  City  Court  of  New 

Heights,  42  App.  Div.  426,  59  N.  Y.  York,  a  non-resident  will  not  be  re- 

Supp.  130.  quired  to  give  security  for  costs  un- 

See   an  examination   of  conflicting  less  it  affirmatively  appears  that  he 

statements  in  affidavits  out  of  which  has  no  office  or  place  for  the  regular 

the  court  determined  that  a  case  of  transaction   of   business   in   the   city, 

change    of    plaintiff's    residence    had  Stephenson    v.    Hanson,    4    Civ.    Pro. 

been  established  against  his  claim  of  Eep.   (Browne)    104;  Wyckoff  v.  Dev- 

continued    residence    in    New    York.  lin,   8   id.    138;    Gage   r.   Peetsch,    12 

Flaherty  v.  Cary,  25  App.  Div.   195,  Misc.  548,  34  N.  Y.   Supp.  20.     But 

49  N.  Y.  Supp.  303.  see  note  83,  post,  as  to  a  foreign  cor- 

An  affidavit   alleging  that   defend-  poration. 

ant's  attorney  was  informed  by  one  Whether     this     reference     to     the 

H.,    a    personal    friend    of    plaintiff,  "  city "  in  the  statute  will  cover  the 

that   the   latter   was   a   non-resident,  greater  city  as  now  constituted,  or  as 

and  that  H.  declined  to  make  an  afTi-  existing  prior  to  consolidation,  is  not 

davit,  establishes  plaintiff's  non-resi-  yet  decided.     But  it  is  necessary  for 

dence  prima  facie.     Mitchell  v.  Dick,  defendant  to  negative  plaintiff's  hav- 

28  N.  Y.  Supp.  1003,  60  St.  Eep.  161.  ing  an  office  in  the  Borough  of  the 

7TA     domestic     corporation     is     a  Bronx.     Pelz  r.  Roth,  46  Misc.  419, 

"  person  "  within  the  code  provision,  92  N.  Y.  Supp.  203. 

and    its    residence    in    its    principal  A    non-resident    plaintiff    who    is 

place  of  business  as  designated  in  its  merely  in  the  city  in  the  employ  of 

certificate    of   incorporation.     Sperin  others,  is  not  held  to  have  an  office 

Spec.  Agency  r.  Seaman,  49  App.  Div.  or  place  of  business  therein,  and  se- 

33,  63  N.  Y.  Supp.  407.  curity  may  be  required.    Morehead  v. 
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first  time  discovered;  that  at  the  time  of  the  commencement  of 
the  action,  defendant  made  iaquiries  [state  what  and  where,  and 
show  misleading  information^  or  no  information,  etc.'] 

[Apply  ex  parte  for  the  order;  or,  if  the  proof  of  non-residence 
seems  weak,  and  depending  on  hearsay,  may  notice  motion;  or,  if 
an  order  to  show  came  is  sought  instead  of  giving  notice  of 
motion]  TV.  That  an  order  to  show  cause  is  asked  for  because 
[stating  reasons;  see  Form  No.  52,  at  page  171]  ;  and  that  no 
previous  application  has  been  made  for  such  order  [except,  etc. 
See  pp.  116,  171]. 

[Add  affidavit  of  merits  if  extension  of  time  to  answer  is  de- 
sir  ed.y^ 

[Jurat.]  [Signature.] 

FORM  No.  503. 
The  same,  in  case  of  plaintiff  or  relator  having  removed  pending  suit.8o 

[As  in  preceding  Form,  substituting,  however,  for  paragraph 
II,  the  following :] 

II.  That  since  the  commencement  of  this  action  [or,  proceed- 
ing], and  in  or  about  the  month  of  last,  the  plaintiff 
[or,  relator]  above-named  removed  from  this  State^^  to  the  State 
of  ,  and  has  ceased  to  be  a  resident  of  this  State,  and  is 
not  within  the  jurisdiction  of  this  court  [but  now  resides  at  ]. 

[If  there  has  heen  a  considerable  delay  in  making  the  applica- 
tion, since  plaintiff's  removal,  state  facts  excusing  delay,  such  as, 
lack  of  knowledge.] 

Kimball,  N.  Y.  Daily  Reg.  Jan.   17,  ciency    of    the    proof    establishing    a 

1882.  change  of  residence. 

A  plaintiff  in  the  New  York  City  81  Contemplated     removal,     e.     g., 

Court,  who  has  given  an  undertaking  where  plaintiff  has  engaged  passage 

upon  the  issue  of  short  summons,  is  for    Europe,    is    not    enough;    there 

not  required  to  give  security  for  costs  must  be  an  actual  removal.     Morten 

besides.    N.  Y.  Code  Civ.  Pro.,  §  316.5.  v.  Domestic  Teleg.  Co.,  1  Abb.  N.  C. 

79Kiiiley   V.   Hardw.   Mfg.   Co.,   49  290. 

Misc.  334.  But  voluntary  removal  is  not  neces- 

80  Bee  N.  Y.  Code  Civ.  Pro.,  §  3269,  sary.     A   resident  taken   to  another 

subd.  2.     See  Levy  v.  Meirowitz,   16  State  as  a  fugitive,  may  be  required 

Misc.     284,     28     N.     Y.     Supp.     123,  to   give   security.      Long   v.    Hall,    3 

wherein  the  court  examined  the  suflS-  Sandf.  729,  1  C.  E.   (N.  S. )   114. 
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FORM  No.  504. 
The  same,  where  plaintiff  is  a  foreign  corporation. 

lAs  in  Form  No.  502,  substituting,  however,  for  paragraph 
II,  the  following']  II.  That  the  plaintiff  above-named  is  a 
foreign  corporation^^  created  by  and  under  the  laws  of  the  State 
of  .*^ 

UJnder  N.  Y.  Code  Civ-.  Pro.,  §  3268,  suhd.  2.J 

FORM  No.  505. 
The  same,  in  case  of  plaintiffs*  imprisoned  for  crime. 

[As  in  Form  No.  502,  substituting,  however,  for  paragraph 
II,  either  of  the  following,  as  the  case  may  require:] 

II.  That  when  this  action  was  commenced,  plaintiff  above- 
named  was  imprisoned  in  the  county  jail  of  ,  under  ex- 
ecution for  the  crime  of                  .^ 

[Or]  II.  That  since  the  commencement  of  this  action,  and  in 
or  about  the  month  of  last,  plaintiff  above-named  was, 

upon  conviction  of  the  crime  of  ,  sentenced  by  the 

court  to  the  State  prison  of  ISTew  York  for  the  term  of 
years.*® 

FORM  No.  506. 

The  same,  where  plaintiff  sues  as  assignee  for  benefit  of  creditors. 

[As  in  Form  No.  502,  substituting,  hoiuever,  for  paragraph 
II,  the  following:] 

II.  That  this  action  is  brought  by  the  plaintiff  above-named  as 
assignee  for  the  benefit  of  creditors  of  L.  M.,  under  an  alleged 
assignment  made  in  or  about  the  month  of  last,  to  re- 


82  A  national  bank,  or  any  corpora-  Pr.  470.     See,  also.  Stay  or  Peoceed- 

tion  created  by  or  under  the  laws  ol  ings. 

the  tJnited  States,  if  located  in  the  S3  It  is  unnecessary  to  add,  if  the 

State  of  New  York,  is  a  domestic  cor-  action  is  in  the  New  York  City  Court, 

poration.      N.    Y.     Code    Civ.    Pro.,  that  the  corporation  has  no  office  for 

§  3343,  subd.   18.     But  when  located  the  transaction  of  business  within  the 

in  another  State,  it  is  a  foreign  cor-  city  or  borough.      Section   3160   does 

poration,  and  a  receiver,  who  is  ap-  not   apply   to   a   foreign   corporation, 

pointed   by    the    Comptroller    of    the  Henry     Huber     Co.     v.     Warren,     29 

Currency   and   is   neither   an    official  Misc.  588,  61  N.  Y.  Supp.  247. 

assignee   nor   trustee   of    an   express  84  In  the  case  of  a  relator  in  habeas 

trust,    nor    expressly    authorized    by  corpus,  N.  Y.  Code  Civ.  Pro.,  §  2000, 

statute  to  sue,  must  give  security  for  which  requires  tender  of  fees,  is  se- 

eosts,  if  himself  a  non-resident.    Beck-  eurity  enough. 

ham  V.  Hague,  44  App.  Div.  146,  60  ssjprovided  for  by  N.  Y.  Code  Civ. 

N.  Y.  Supp.  767.  Pro.,  §  3268,  subd.  3. 

A    foreign    country    may    be    re-  S6  Provided  for  by  N.  Y.  Code  Civ. 

quired  to  give  security  for  costs.    Re-  Pro.,  §  3269,  subd.  3. 
public  of  Mexico  v.  Arrangois,  3  Abb. 
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cover  in  his  representative  capacity  as  such  upon  a  cause  of  action 
claimed  by  him  to  have  arisen  prior  to  said  assignments^  as  ap- 
pears by  the  complaint  herein.  [Or,  if  the  cause  arose  since,  add 
facts  appealing  to  the  discretion  of  the  court,  as  a  case  for  re- 
quiring security,^  see  Forms  Nos.  511,  517]. 

FORM  No.  507. 
The  same;  where  plaintiff  sues  as  trustee  in  bankruptcy .89 
[As   in   Form   502,    substituting  for   paragraph    II,    the   fol- 
lowing .•] 

II.  That  this  action  is  brought  to  recover  upon  an  alleged 
claim  of  said  M.  N.  [bankrupt]  for  money  loaned  to  deponent 
[or,  otherwise  show  a  cause  of  action  accruing  before  plaintiff's 
appointment;  or  if  action  thereafter  accrued,  then  present  facts 
invoicing  the  court's  discretion.]^ 

FORM  No.  508. 
The  same,  in  case  of  insolvency  of  plaintiff  pending  suit.9i 

[As  in  Form  No.  502,  substituting  for  paragraph  II  the  fol- 
lowing:] 

II.  That  since  the  commencement  of  this  action,  and  on  or 
about  the  day  of  ,  19     ,  the  plaintiff  above-named 

was  duly  adjudicated  a  bankrupt  in  the  District  Court  of  the 
United  States  for  the  District    [or,  was  discharged  from 

his  debts  —  or,  his  person  was  exonerated  from  imprisonment  on 
account  of  his  debts  piirsuant  to  the  statute  of  the  State  of  ISTew 

87  The  official  assignee  of  a  debtor,  Supp.  1083 ;  Welch  v.  GaflFney,  1  How. 

when  he  sues  upon  a  cause  of  action  Pr.    (N.  S. )    146. 

arising  before  the  assignment,  may  See,  as  to  whether  a  cause  of  action 
be  compelled  by  the  defendant  to  give  has  arisen  prior  or  subsequent  to  the 
security  for  costs.  N.  Y.  Code  Civ.  adjudication  in  bankruptcy,  or  ap- 
Pro.,  §  3268.  But  where  the  cause  of  pointment  of  trustee.  Eielly  v.  Rosen- 
action  arose  after  the  assignment,  the  berg,  57  App.  Div.  408,'  68  N.  Y. 
~  matter  is  in  the  discretion  of  the  Supp.  265,  9  Anno.  Cas.  377 ; 
court.  Id.,  §  3271;  Welch  t;.  Gaffney,  Schreier  v.  Hogan,  70  App.  Div.  2, 
1  How.  Pr.    (N.  S.)    146.  74  N.  Y.  Supp.  1051. 

S8  In  such  case  a  motion  on  notice  90  In  the  latter  case,  a  motion  on 

is  necessary.  notice  is  necessary. 

89  This     application    presents    two  91  Laches    in    discovering   will    not 

phases ;    where    the    cause    of    action  defeat  application.     Donnelly  v.  Third 

arose  before  the  adjudication  in  bank-  Ave.   E.   Co.,    112   App.   Div.   648,   98 

ruptcy  or  appointment  of  the  trustee,  N.  Y.  Supp.  387. 

the  defendant  has  a  right  to  the  se-  ^\  here   security  is  claimed  on  the 

eurity;   otherwise,  the  application  is  ground  that  plaintiff  has  been  exoner- 

on  notice  and  to  the  discretion  of  the  ntcd  from  imprisonment,  his  present 

court.     Joseph   v.  Rait,  75  App.  Div.  inability   must    be    shown.      So    .'leW 

447,  78  N.  Y.  Supp.  310;  Kronteld  v.  where   the   discharge    wps    ten   years 

Liebman,  78  App.  Div.  437,  79  N.  l.  previous.      Recent    discharge    would 


PROVISION    AGAINST    COSTS. II.    SECURITY.  865 

York,  briefly  describing  it;  and  if  the  particulars  are  known,  add, 
by  a  discharge  then  duly  granted  by  ,  in  the  court  of  , 

at  ,  or  otherwise],  and  he  is  now  wholly  insolvent  and  ir- 

responsible. 

FORM  No.  509. 
The  same,  where  plaintiff  is  an  executor  or  adniinistrator.92 

{Title  of  court  and  cause.] 

{Venue.'] 

Z.  T.,  being  duly  sworn,  says  that  he  is  attorney  for  defendant 
in  the  above  entitled  action. 

I.  [Here  followed  statement  of  cause  of  action,  which  was  for 
negligence  causing  death;  and  of  the  course  of  the  litigation,  in 
which  several  appeals  had  been  had;  and  costs  accumulated.] 

II.  That  thereafter,  and  on  or  about  the  day  of  , 
19  ,  the  deponent  caused  to  be  served  on  plaintiff's  attorneys  a 
notice  of  demand  for  security  for  costs  of  this  action,  and  the 
plaintiff  has  not  complied  therewith,  and  no  security. has  ever 
been  given  to  the  defendant  in  this  case;  that  the  defendant  has 
incurred  great  expense  in  defending  this  action,  and  deponent 
feels  confident  under  the  decision  of  the  Appellate  Division  in  this 
case,  and  the  decisions  of  the  Court  of  Appeals  in  other  cases 
applicable  to  the  present,  it  will  be  impossible  for  the  plaintiff, 
upon  a  re- trial  of  this' case,  to  succeed. 

III.  That  unless  the  plaintiff  shall  be  required  to  give  security 
for  costs,  the  defendant  will  be  unable  to  be  reimbursed  for  any 
portion  of  the  expense  incurred  by  it  in  this  action. 

IV.  That  the  plaintiff  is  the  duly  appointed  administratrix  of 
the  goods,  chattels,  and  credits  of  M.  IST.,  deceased,  having  been 
appointed  by  the  surrogate  of  countv,  on  the  day  of 

,  i9    . 

V.  That  from  information  this  deponent  has  received  from 
reliable  sources  [indicate  them,  as,  the  application  of  the  plain- 
tiff for  her  letters],  and  verily  believes,  that  the  defendants,  in 

have   been   sufficient   evidence   of   in-  have  been  exonerated  from  imprison- 

solvency.     Gomez  v.  Garr,  18  Wend.  ment,"  etc. 

577.     The  statute  then  in  force  was  92  See  paragraph  4,  p.  857. 

that  "  when  any  suit  shall  be  brought  The   precedent  is   from  Tolman  v. 

in  the  name  of  any  person,  being  in-  Syracuse,  etc.,  E.  Co.,  92  N.  Y.  353. 

solvent.    *     *    *    whose  person  shall 

55 
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case  they  are  finally  successful  in  this  case,  will  be  unable  to 
collect  from  the  plaintiff  the  costs  herein,  inasmuch  as  there  are 
no  assets  of  the  estate  she  represents. 

[Jurat.^  [Signature.] 

FOEM  No.  510. 

The  same,  where  plaintiff  is  the  administrator  with  the  will  annexed,  as  at- 
torney in  fact  of  a  foreign  executor.93 

\_As  in  other  cases,  hut  alleging  plaintiff's  relation  to  the  cause, 
as  follows:] 

That  this  action  is  brought  by  the  plaintiff  above-named,  as  the 
administrator  with  the  will  annexed  of  one  J.  L.,  deceased,  to 
recover  from  the  defendants  the  sum  of  dollars,  with  in- 

terest thereon  from  ,19     ,  upon  a  pretended  cause  or 

causes  of  action,  alleged  to  have  accrued  to  the  said  J.  L.  in  the 
year  19  ,  during  the  lifetime  of  the  said  L. ;  that  at  the  time 
alleged,  and  for  a  long  time  previous  thereto,  said  L.  was,  and 
continued  to  be  until  his  decease,  a  non-resident  of  the  State  of 
l^ew  York,  residing  at  Savannah,  in  the  State  of  Georgia,  that, 
as  deponent  is  informed  and  believes,  at  the  decease  of  said  ,T.  L., 
on  or  about  tlie  day  of  ,  19     ,  he  left  a  will,  by 

which  B.  L.  was  appointed  executrix  thereof,  and  that  she  duly 
qualified  as  such  executrix  at  said  city  of  Savannah,  in  the  State 
of  Georgia,  and  ever  since  has  been  and  still  is  such  executrix. 

That  at  the  time  of  the  decease  of  said  J.  L.,  said  B.  L.  was, 
and  ever  since  has  been  and  now  is,  a  non-resident  of  the  State 
of  New  York,  residing  at  Savannah,  in  the  Stat©  of  Georgia;  that 
in  ,  19     ,  said  L.,  she  being  then  within  the  State  of 

ISTew  York,  constituted  and  appointed  the  plaintiff  in  this  action, 
her  attorney  in  fact  for  the  purpose  of  collecting  and  receiving 
tlie  estate  of  said  J.  L.,  deceased,  and  that  the  letters  of  adminis- 
tration with  the  will  annexed,  mentioned  in  the  complaint  herein, 
were  applied  for  by  and  were  issued  to  the  plaintiff  merely  as  the 
attorney  in  fact  of  said  B.  L.,  executrix,  as  aforesaid;  that  de- 
ponent's information  as  to  the  facts  hereinbefore  stated  on  infor- 
mation and  belief,  is  derived  from  the  affidavit  of  J.  A.  M., 
which  is  hereunto  annexed;  aiic'  that  irom  the  facts  above  stated, 
deponent  verily  believes  that  this  action,  although  brought  in  the 
name  of  the  plaintiff,  is  so  brought  in  reality  for  the  benefit  and  in 

93  From    the    unreported    case    or  exercise  of  the  discretion  of  the  court, 

Carney   v.    Bernheimer,    in   which   it  as   if  the   foreign  executor  were  the 

was  well  held  that  such  application  real  plaintiff, 
ought  in  justice  to  be  treated  in  the 
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behalf  of  said  B.  L.,  executrix,  as  aforesaid,  and  that  said  B.  L. 
is  the  real  party  interested  therein,  and  that  this  action  was  not 
brought  by  her  as  plaintiff,  merely  because  she,  being  a  non-resi- 
dent of  the  State,  might  be  required  to  give  security  for  costs  to 
the  defendants,  as  a  matter  of  right. 

[Here  folloived  such  allegations,  as  to  the  claim  and  the  estate, 
as  luould  have  supported  the  application  had  the  executrix  heen 
the  plaintiff  on  the  record.^ 

FORM  No.  511. 
The  same,  where  defendant  is  an  executor  harassed  by  vexatious  litigation.** 

[As  in  other  cases,  and  alleging  character  of  plaintiff's  pro- 
ceedings thus.'l 

II.  Tnat  tJie  plaintiff's  complaint  sets  forth  three  alleged 
causes  of  action  to  recover  the  aggregate  sum  of  dollars,  a 
portion  of  v^hich  sum  is  alleged  to  be  due,  as  the  first  cause  of 
action,  on  a  promissory  note  which  was,  at  the  time  this  action 
was  commenced,  sixteen  years  overdue,  and  was  barred  by  the 
statute  of  limitations  in  19  ;  that  the  second  cause  of  action 
alleged  is  for  the  sum  of  dollars,  alleged  to  be  due  for  the 
sale  of  law  books  made  in  the  year  19  ;  and  the  examination  of 
the  plaintiff  before  trial  shows  that  this  claim  was  also  barred  by 
the  statute  of  limitations  when  this  action  was  commenced;  that 
on  the  14th  day  of  February,  19  ,  the  plaintiff  commenced 
another  action  in  this  court  against  the  defendant  to  recover  the 
aggregate  sum  of  dollars  on  two  promissory  notes,  one  being 
for  dollars,  dated  twenty-three  years  ago,  and  payable  on 
demand,  and  the  second  note  being  for  dollars,  dated 
twenty-four  years  ago,  also  payable  on  demand,  and  on  which 
note,  the  complaint  alleged,  nothing  has  been  paid. 

III.  That  these  two  suits  are  not  commenced  in  good  faith,  but 
simply  for  the  purpose  of  annoying  the  said  executor,  and  for 
the  purpose  of  extorting  money  and  com'pelling  the  defendant 
executor  to  pay  the  plaintiff  money  to  discontinue  these  suits,  and 
to  allow  him  to  file  his  final  account  as  such  executor ;  that  these 
two  causes  of  action  alone  prevent  the  settlement  of  said  estate  and 
the  filing  of  the  final  account  of  defendant,  and  his  discharge  as 
such  executor;  that  there  is  not  the  least  doubt  in  the  mind  of 

9*  Adapted  from  Lewis  v.  Lewis,  13       also,  Murphy  v.  Travers,  60  How.  Pr. 
Abb.  N.  C.  182,  note,  where  the  court       301. 
granted  the  motion  for  security.    See, 
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deponent  but  that  the  defendant  will  be  successful  in  these  i.wo 
causes ;  and  that  the  usual  affidavit  of  merits  has  been  served  and 
filed  herein. 

IV.  That  on  February  15,  19  ,  deponent  searched  the  records 
in  the  office  of  the  clerk  of  the  city  and  county  of  New  York  for 
judgments  against  said  plaintiff,  and  found  a  judgment  against 
said  plaintiff  for  the  sum  of  dollars  for  costs,  which  was 
obtained  in  the  Court,  on  the  second  day  of  March,  19  , 
in  an  action  in  which  said  plaintiff  herein  was  plaintiff,  and  one 
X.  Y.,  as  administrator,  was  defendant,  and  that  an  execution 
issued  upon  said  judgment  was  returned  imsatisfied,  and  the  :aid 
judgment  is  still  wholly  unpaid  and  unsatisfied  of  record;  and 
upon  inquiry  of  J.  C,  the  attorney  for  defendant  in  said  action, 
deponent  was  informed  that  said  J.  C.  had  examined  the  said 
plaintiff  herein  in  proceedings  supplementary  to  execution,  abd 
was  unable  to  find  any  property,  and  that  said  plaintiff  was  in- 
solvent and  pecuniarily  irresponsible. 

V.  That  this  application  is  made  in  good  faith,  and  that  the 

same  was  made  by  deponent  as  soon  as  deponent  learned  of  the 

insolvency  and  pecuniary  irresponsibility  of  the   said  plaintiff 

herein. 

FORM  No.  512. 

Notice  of  motion  to  obtain  security  for  costs.95 

[Title  of  court  and  cause.] 

Please  take  notice,  that  upon  the  annexed  affidavit  of  Y.  Z., 
verified   the  day   of  ,    19     ,    and   upon   the   com- 

plaint, and  the  defendant's  notice  of  appearance  herewith  served 
upon  you,®*  the  undersigned  will  apply  to  this  court  at  a  special 
term  [Part  I  thereof]  to  be  held  at  the  county  court  house  in 
the  city  of   [New  York],  on  the  day  of  ,   19     , 

at  o'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  for  an  order  that  the  plaintiff  pay  into  this  court  the 
sum  of  two  hundred  and  fifty  dollars,  to  be  applied  to  the  pay- 
ment of  the  costs,  if  any,  awarded  against  him,  or  at  his  election 
file  with  the  clerk  of  this  court  an  undertaking  with  sufficient 
sureties  as  prescribed  in  section  3273  of  the  Code  of  Civil  Pro- 
as Necessary  only  when  the  motion  Code  Civ.  Pro.,  §  421,  an  informal 
is  made  under  §  3271.  See  para-  appearance,  such  as  the  making  of 
graph  5,  p.  858.  this  motion,  is  not  perhaps  sufficient. 

96  The   defendant  must  appear  be-       See  Douglas  r.  Haberstro,  8  Abb.  N. 
fore  moving  for  security.     Thomas  v.       C.  230,  21  Hun,  370. 
Wilson,  6  Hill,  257.    And  under  N.  V. 
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cedure,  and  that  all  other  proceedings  on  the  part  of  the  plaintiff 
be  stayed,  until  such  payment  or  filing  and  notice  thereof,  and  if 
an  undertaking  is  given,  until  the  allowance  of  the  same,  and  that 
defendant  have  twenty  days  to  answer  or  demur  to  the  complaint 
herein  after  such  payment  or  allowance,  and  for  such  other  or 
further  relief  as  may  be  just  [with  costs  of  this  motion]. 

[Date.]  [Signature  and  office  address  of], 

Defendant's  attorney. 

[Address]  To  , 

Plaintiff's  attorney. 

FORM  No.  513. 

Order  to  show  cause  why  security  for  costs  should  not  be  given. 

[Name  of]  Court  [or,  if  a  court  order]  At  a  Special  Term  [etc. 

See  p.  255.J 

On  the  affidavit  of  Y.  Z.  [mentioning  any  other  papers  on  which 
motion  is  made.    See  last  Form]. 

Oedered,  that  plaintiff  show  cause  before  a  Special  Term  of 
this  court,  to  be  held  .at  the  county  court  house  in  the  city  of 
,  on  the  day  of  ,  19     ,  at  o'clock 

in  the  forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
he  should  not  be  required  to  give  security  for  costs  according  to 
the  statute,  and  his  proceedings  be  stayed  until  such  security  shall 
be  given,  and  why  defendant's  time  to  answer  shall  not  be  ex- 
tended until  twenty  days  after  the  giving  of  such  security,  and 
for  such  other  or  further  relief  as  may  be  just,  with  the  costs  of 
this  motion. 

[Date,  and  signature  of  judge  with  initials  of  title.] 
[Or,  if  a  court  order]  Enter :  [signature  of  judge  by  initials  and 

title.] 

FOEM  No.  514. 
Order  that  plaintiff  file  security  for  costs. 

[Name  of]' Court  [or,  if  a  court  order]^''  At  a  Special  Term  [etc. 
[Title  of  cause.]  See  p.  255.] 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  verified  the 
day  of  ,  19     ,  and  [specifying  any  other  papers  on  which 

the  order  was  made],  [and  in  those  cases  where  notice  is  neces- 

97  Tt  may  be  a  judge's  order  if  the  in  a  Supreme  Court  action.  Long- 
application  is  under  section  3268.  A  street  v.  Sawyer,  39  St.  Rep.  693,  21 
county  judge  cannot  grant  the  order      Civ.  Pro.  16. 
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sary,  and  on  reading  and  filing  proof  of  due  service  of  notice  of 
this  motion  upon  plaintiff's  attorney,  and  after  hearing  W.  X., 
of  counsel  for  the  defendant,  for  the  motion,  and  0.  D.,  of  counsel 
for  the  defendant  opposed,  it  is]  on  motion  of  Y.  Z.,  attorney  for 
the  defendant, 

Oedeeed,   I.  That  the  plaintiff,  within  days  after  ser- 

vice upon  his  attorney  of  a  copy  of  this  order,  either  pay  into  this 
court  the  sum  of  two  hundred  and  fifty  dollars,  to  be  applied  to 
the  payment  of  the  costs,  if  any,  awarded  against  him,  or  at  his 
election^^  file  with  the  clerk  of  this  court  an  undertaking  to  be 
executed  to  the  defendant  by  one  surety  \_or,  two— or  more  — 
sureties]  ,^®  to  the  effect  that  he  [or,  they]  will  pay,  upon  demand, 
to  the  defendant,  all  costs  which  may  be  awarded  to  him  in  the 
action,  n6t  exceeding  \_at  least  two  hundred  and  fifty^  dollars ;  and 
shall  also,  within  the  time  aforesaid,  serve  a  written  notice  of 
such  payment  or  filing  upon  the  defendant's  attorney. 

II.  That  all  the  proceedings  of  the  plaintiff  herein  be  and  they 
are  hereby  stayed,  except  to  review  or  vacate  this  order,  until  the 
payment  of  said  money,  or  filing  of  such  uiidertaking,  and  notice 
thereof,  and  also,  if  an  undertaking  shall  be  given,  until  the 
allowance  of  the  same. 

III.  That  the  time  of  the  defendants  to  answer  or  demur  to 
the  complaint  is  extended  for  twenty  days  after  this  order  shall 
be  complied  with.^ 

[IV.  And  that  plaintiff  pay  defendant  dollars  costs  of 

this  motion.] 

[Authentication  as  in  last  Form.] 

98  The  order  requiring  a  plaintiff  1  This  sura  is  the  limit  which  the 
to  give  security  for  costs,  under  JN.  court  may  exact  upon  the  original 
Y.  Code  Civ.  Pro.,  §  3268,  should  application.  Any  additional  sum  re- 
comply  with  section  3272,  in  giving  quires  a  further  application  therefor, 
plaintiff  the  alternative  of  payment  See  paragraphs  1  and  6,  supra,  pp. 
into  court  of  $250,   or  of  giving  an  855,  858. 

undertaking.     Sehultz  v.   Third  Ave.  2  A     stay     of     proceedings     ( until 

E.   R.   Co.,   49  N.  Y.   Super   Ct.   95;  plaintiff  files  security  for  costs)  does 

Robertson  v.  Barnum,  29  Hun,  657.  not   operate   as   an   extension   of  the 

99  The  statute  does  not  require  time  to  answer.  White  v.  Smith,  16 
plaintiff  to  join  in  the  undertaking.  Abb.  Pr.  109  n.  A  defendant  is  enti- 
and  a  provision  in  the  order  requir-  tied  to  such  an  extension  without  an 
ing  him  to  join  is  a  nullity  and  affidavit  of  merits.  Worthington  r. 
properly  disregarded.  Ellensohn  v.  Warner,  19  Abb.  N.  C.  266;  Corn 
Haselbach,  17  Misc.  92,  39  N.  Y.  Exch.  Bank  v.  Kimball,  20  id.  290. 
Supp.  332.  Contra,  Kinley  v.  Hardware  Mfg.  Co., 

49  Misc.  334. 
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FORM  No.  515. 
AflSdavit  to  obtain  additional  security  for  costs.3 

[Title  of  court  and  cause.] 
\Yenue.'] 
Z.  T.,  being  duly  sworn,  says: 

I.  That  he  is  a  member  of  the  firm  of  ,  who  are  the  at- 
torneys for  the  defendant  herein. 

II.  That  this  action  was  commenced  on  ,  19  ,  and 
has  been  thrice  tried,  the  complaint  on  each  occasion  having  been 
dismissed  [here  followed  brief  statement  of  the  successive  stages, 
and  the  amount  of  costs  taxed  on  each],  and  that  said  costs,  to- 
gether with  the  said  allowance  and  the  costs  of  the  last  trial,  will 
exceed  the  sum  of  $1,250. 

III.  That  the  plaintiff  is  and  always  has  been  a  non-resident 
of  the  State  of  JSTew  York,  residing,  as  deponent  is  informed  and 
believes,  in  Bremen,  Germany. 

IV.  That  on  the  day  of  ,  19  ,  in  compliance 
with  an  order  duly  granted  and  entered  in  this  action  on  the 

day  of  ,  19     ,  requiring  the  giving  of  security  for  josts,* 

the  plaintiff's  attorneys  paid  into  court  [or  duly  filed  an  under- 
taking as  provided  by  statute  as  security  for  plaintiff's  costs  for] 
the  Slim  of  $250.  That  at  different  times  deponent  has  requested 
the  said  attorneys  to  furnish  additional  security  for  costs  in  tliis 
action,  to  which  they  have  responded  that  the  plaintiff  was  abimd- 
antly  solvent,  and  have  neglected  to  comply  with  said  request. 

V.  [Here  followed  concise  statement  of  the  condition  of  the 
cause.^ 

[Jurat.']  [Signature.  ] 

[Notice  of  motion,  or  order  to  show  cause,  may  he  adapted 
from  Forms  Nos.  512  and  513,  inserting  "  additional  security 
for  copts  in  the  sum  of,"  specifying  what  is  desired.] 

3  From  a  precedent  in  a  litigated  Honduras   v.   Soto,    112   N.   Y.   310) 

case  where  it  was  held  error  to  deny  has  been  obviated  by  the  1901  amend- 

the  motion  on  this  affidavit.  ment  to  section  3276.    Dunk  v.  Dunk, 

The  application  may  be  founded  on  177  N.  Y.  264,  270. 
proof  oL  death  or  insolvency  of  any  4  An   order   for   the  giving  of   the 

surety,  as  well  as  insufSciency  of  the  original  security  is  necessary.     Dunk 

security     given.       Code     Civ.     Pro.,  i\  Dunk,  supra. 
§  3276.  5  Additional    security    may    be    re- 

The    dcQision   that    additional    se-  quired     pending     plaintiff's     appeal, 

curity  cannot  be   required   after   de-  Bender  v.  Paulus,  109  App.  Div.  148, 

posit  of  money  in  court    (Eepub.  of  95  N.  Y.  Supp.  671. 
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FORM  No.  516. 
Notice  of  payment  into  court  in  lieu  of  undertaking, 

[Title  of  court  and  cause.] 

Please  take  notice,  that  [pursuant  to  the  order  made  herein  on 
the  day  of  ,  19     ]  the  plaintiff  has  paid  into  court 

the  sum  of  two  hundred  and  fifty  dollars,  to  be  applied  to  the  pay- 
ment of  the  costs,  if  any,  awarded  against  him  in  this  action. 

[Date,  signature,  and  address  as  in  Form  No.  518.] 

FORM  No.  517. 
Undertaking  for  costs. 
[Title  of  cause.] 

"WiiEEEAS,  an  order  has  been  made  in  this  action,  on  the 
day  of  ,  19     ,  requiring  the  plaintiff  to  file,  with  the 

clerk  of  this  court,  an  undertaking  to  the  defendant  for  the  costs 
of  this  action, 

ISTow,  THEEEFOEB,  we,  C.  D.,  of  ,  and  E.  F.,  of  , 

jointly  and  severally  undertake,  and  become  bound  to  the  defend- 
ant,®  that  we  will  pay  upon  demand,  to  the  defendant,  all  costs^ 
which  may  be  awarded  to  him  in  this  action,  not  exceeding  the 
sum  of  [two  hundred  and  fifty]   dollars.* 

[Date.]  [Signature.] 

[Acknowledgment  and  affidavit  of  sufficiency  and  allowance 
as  in  Forms  Nos.  1,  252,  255.] 

[Notice  of  exception  to,  and  justification  of  sureties  as  in 
Forms  Nos.  257,  258.^] 

6  Under   N.   Y.   Code  Pro.,   it  was  securities,  see  Bonds,  page  25  of  this 

held  that  the   statute   required   only  volume :  and  Undebtakinqs,  page  448. 

one  bond  for  costs,  which  should  run  T  Covers     appeal     costs     as     well, 

to  and  was  for  the  benefit  of  all  the  Forty-second    St.,    etc.,    Ry.     Co.     v. 

defendants,  and  that  each  of  two  or  Guntzer,  36  N.  Y.  Super.  Ct.  567. 

more    defendants,    though    appearing  8  At    least    $250.      See    ante,    page 

separately,  could  not  require  a  bond  870,  note  1. 

to    him    as    security    for    his    costs.  9  If   the   sureties   are   excepted   to, 

Leftwick  v.  Clinton,  26  How.  Pr.  26.  they    must     justify,     although     they 

Followed,  under  N.  Y.  Code  Civ.  Pro.  may  have  made  an  affidavit  of  suffi- 

in  Rothschild  v.  Wilson,  24  Abb.  >*.  ciency,    a    copy    of    which    has    been 

C.   123,   10  N.  Y.  Supp.   61;    19   Civ.  served  with  the  undertaking.     Bron- 

Pro.  76.  son    v.    Freeman,    8    How.    Pr.    492, 

For  the  general  principles  appliea-  Harris,  J. 
ble  in  this  and  other  respects  to  such 
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FORM  No.  518. 
Notice  of  filing  undertaking.io 

[Title  of  court  and  cause.] 

Please  take  notice,  that  an  undertaking  for  costs  of  this  action 
pursuant  to  the  order  made  herein  on  the  day  of  , 

19     ,  has  been  duly  executed  and  filed  on  the  day  of  , 

19     ,  with  the  clerk  of  this  court. 

[Da/e.J  [Signature  and  address  of], 

Plaintiff's  attorney. 
[Address]  To  , 

Defendant's  attorney. 

FORM  No.  519. 

Bond  by  receiver  for  costs. 

[Penal  clause,  etc.,  as  in  Form  No.  35,  p.  32.  J 

Wheeeas,  the  said  plaintiff,  as  receiver  of  the  property  and 
effects  of  Y.  Z.  [for  instance,  duly  appointed  in  proceedings 
supplementary  to  execution  instituted  upon  a  judgment  recovered 
by  A.  B.  against  said  Y.  Z.^^],  purposes  to  commence  an  action 
in  the  Court  against  the  said  defendant,  upon  leave  of 

court  being  obtained,  now  the  condition  of  the  above  obligation 
is  such,  that  if  the  above-named  plaintiff  [or  if  he  be  a  non- 
resident name,  instead,  the  sureties]  shall  pay,  on  demand,  all 
costs  that  may  be  awarded  to  the  defendant  in  the  said  action, 
then  the  above  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

Sealed    and    delivered 

in  the  presence  of  [Signature  and  seals.] 

[Witness's  signature.] 

[Proof  or  acknowledgment,  affidavit  of  sufficiency  and  allowance, 
as  in  Forms  Nos.  1,  6,  252,  255.] 

10  It    is    the    common    practice    to  creditor  in  whose  behalf  he  was  ap- 

serve  a  copy  of  the  undertaking,  with  pointed  to  bring  the  action  has  been 

notice  of  filing  indorsed  thereon;  but  filed.     In  all   other   cases   the  court 

the    statute    does    not    require    more  may  require  a  bond  for  costs  from  a 

than  service  of  notice  of  filing.  receiver  asking  leave  to   sue,  unless 

u  In  case  of  a  receiver  in  supple-  he  sliows  he   has   sufiicient  property 

mentary     proceedings     N.     Y.     Gen.  in    actual    possession    to    secure   the 

Rules  No.   78   requires   such  a  bond  defendant  for  costs, 
unless   the   written    request    of    the 
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FORM  No.  520. 
AfSdavit  to  obtain  order  dismissing  action  for  failure  to  file  security  for  costs. 

[Title  of  court  and  cause.] 
\_Venue.1 
Z.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  attorney  for  the  defendant  herein. 

II.  That  on  the  day  of  ,  19  ,  an  order  was 
duly  made  herein,  on  application  of  the  defendant  by  Mr.  Justice 
J.  K,  requiring  the  plaintiff  to  file  security  for  the  defendant's 
costs,  a^  a  non-resident  plaintiff,  within  ten  days  from  service 
upon  plaintiff's  attorney  of  a  copy  of  said  order ;  that  said  order 
was   duly   served  on   plaintiff's   attorney  on   said  day   of 

,19     . 

IV.  That  before  the  expiration  of  said  period  of  ten  days, 
deponent  at  request  of  the  plaintiff's  attorney,  consented  that  said 
time  to  file  said  security  bond  be  further  extended  five  days ;  that 
the  said  time  as  so  extended  by  consent,  expired  on  the  day 

of  last ;  that  plaintiff  has  failed  to  pay  into  court  the 

sum  of  two  hundred  and  fifty  dollars,  or  to  file  an  imdertaking 
to  secure  defendant's  said  costs. 

[Jurat.]  [Signature.] 

[Serve  ivith  notice  of  motion  to  dismiss  complaint  with  co$ts.^^] 

FORM  No.  521. 
Order  dismissing  action  for  failure  to  file  security.r3 

At  a  Special  Term  [etc.     See  p.  255]. 
[Title  of  cause.] 

On  reading  the  order  of  Mr.  Justice  J.  K.,  herein,  dated  the 
day  of  ,  19     ,  and  filed  here  the  day  of 

,19  ,  and  on  reading  and  filing  the  defendant's  notice 
of  motion  for  the  dismissal  of  the  plaintiff's  complaint  with  costs, 
with  the  affidavit  of  Z.  T.,  verified  the  day  of  ,  19     , 

showing  that  the  plaintiff  has  failed  to  comply  with  the  require- 
ments of  said  order  thereto  annexed;  and  after  hearing  Z.  T., 
of  counsel  for  Y.  Z.  and  A.  T.,  of  counsel  for  [or,  and  on  read- 
ing and  filing  proof  of  service  of  due  notice  of  this  motion,  and  no 

12  N.  Y.  Code  Civ.  Pro.,  §  3277.  claim  interposed.     Henman  v.  Pierce, 

IS  The  defendant  is  entitled  to  no      50  Hun,  209,  2  N.  Y.  Supp.  861. 
affirmative   relief  upon  any   counter- 
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one  appearing  for]  A.  B.,  in  opposition,  and  on  motion  of  Z.  T. 
attorney  for  the  defendant : 

Oedeeed,  that  the  complaint  of  the  judgment  herein,  be  and  the 
same  is  hereby  dismissed,  and  that  judgment  be  entered  in  favor 
of  the  defendant  accordingly,  and  for  the  costs  of  the  action,  and 
for  ten  dollars  costs  of  this  motion. 

Enter:  \_signature  of  judge  by  initials  of  name  and  title.] 
[Enter  judgment  upon  this  order  as  in  ordinary  case  of  dis- 
missal for  want  of  prosecution,  etc.] 
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CHAPTER  VIII. 

SPECIFIC  LIEN  AND  PROVISIONAL  REMEDIES,  INCLUDING  THE 
VARIOUS  METHODS  BY  WHICH  POSSESSION  OR  SECURITY 
MAY    BE    HAD    IN   ANTICIPATION    OF    JUDGMENT. 

Abtici^e        I.  What  actions  aixow  of  these  bbmedies. 
II.  Lis  pendens. 

III.  Injunction  (including  oedee  to  stay  waste,  etc.). 

IV.  Receivee  (including  managee  continuing  business). 
V.  Deposit  oe  deliveey  of  peesonal  peopeett. 

VI.  Replevin  (claim  and  deliveey). 
VII.  Seizube  of  chattel  undee  foeeclosube. 
VIII.  Attachment. 
IX.  Aebest. 

ARTICLE  I. 

What  actions  allow  of  these  eemedies. 

1.  Two  classes  of  cases.  2.  Neither  remedy  necessarily  exclu- 

sive. 

1.  Two  classes  of  cases.]  — If  the  object  of  the  action  is  to 
reach  specific  property,  the  principal  modes  of  laying  hold  of  it 
before  judgment  are:  (1)  Filing  a  lis  pendens,  which  fixes  a 
specific  lien  upon  real  property;  (2)  Proceedings  to  replevy, 
which  obtain  possession  of  personalty,  or  security  for  its  forth- 
coming; (3)  An  order  for  delivery,  or  the  deposit  in  court,  of 
personalty,  or  for  seizure  under  a  lien;  (4)  A  receivership,  which 
fixes  a  lien  on  property  of  either  class,  and  may  secure  its  pos- 
session; (5)  An  injunction,  which  may  prevent  a  change  of  title 
or  possession  of  property  of  either  class,  whether  within  or  without 
the  jurisdiction. 

Beside  these  aids  to  actions  for  specific  relief,  the  remedies 
available  in  other  actions  also,  for  the  purpose  merely  of  holding 
the  property  or  person  of  the  adversary,  to  await  the  issue  of  a 
money  execution,  are:  (6)  Attachment,  which  in  certain  classes 
of  cases  may  bind  all  or  any  of  his  property  not  exempt,  unless 
he  will  give  security  for  payment  of  an  anticipated  judgment: 
and  (7)  Arrest,  which  may  hold  his  person,  unless  he  will  give 
the  like  security.''* 

I'lThe  New  York  Code  of  Civil  Procedure  (chap.  7)  classes  only  Arrest. 
Attachment,  Iniunetion,  Receivership,  and  Delivery  or  deposit  ordered  upon  an 
admission,  as  Provisional  Remedies.     Proceedings  to  replevy  a  chattel,  which 
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It  will  be  observed  that  tbe  first  group  of  these  remedies  assume 
the  plaintiff's  right  in  the  specific  thing  claimed,  while  attach- 
ment concedes  defendant's  right,  and  asks  to  anticipate  judgment 
and  execution. 

A  defendant  who  makes  a  case  for  affirmative  relief  is  entitled 
in  a  proper  case  to  the  same  remedies  in  all  these  respects  as  if  he 
were  proceeding  as  a  plaintiff  by  a  cross  action,  instead  of  prose- 
cuting a  counterclaim  in  an  action  originally  brought  against  him.^"* 
All  that  is  here  said,  therefore,  of  the  remedy  of  a  plaintiff  is 
equally  applicable  to  such  a  defendant. 

2.  Neither  remedy  necessarily  exclusive.]  —  Neither  of  these 
remedies  are  necessarily  exclusive  of  any  others  in  the  same  case. 
The  court  has  power,  if  a  sufficiently  clear  case  is  made  ovit,  to 
allow  any  of  these  remedies  which  may  be  reasonably  necessary  to 
secure  the  plaintiff's  right^^  (if  the  nature  of  the  case  be  within 
the  statute  as  to  each),  so  far  as  it  can  be  done  without  oppression 
to  the  defendant.  ^^ 

in  the  original  Code  were  well  classed  with  these,  under  the  name  of  claim 
and  delivery,  have  been  in  the  recent  revision  unwisely  treated  separately 
under  the  old  name  of  "replevin",  in  a  way  to  sanction  the  revival  of  the  tradi- 
tion that  such  proceedings  can  only  be  taken  in  an  action  of  a  common  law 
nature  {Id.,  chap.  14,  tit.  2).  Those  proceedings  are  however  expressly  de- 
clared to  be  within  the  rule  that  from  the  time  of  granting  a  provisional 
remedy  the  court  is  deemed  to  have  jurisdiction  (Id.,  §  1693). 

15  See  N.  Y.  Code  Civ.  Pro.,  §  720. 

16  Arrest  and  attachment  may  both  be  allowed  in  the  discretion  of  the  court 
as  concurrent  remedies.  Rockford,  etc.,  R.  R.  Co.  v.  Boody,  56  N.  Y.  456.  So, 
also,  of  injunction  with  them  or  either  of  them.  See  N.  Y.  Code  Civ:  Pro., 
§  719;  Merritt  v.  Thompson,  3  E.  D.  Smith   (N.  Y.)  283. 

Injunction  and  attachment  may  be  allowed  in  the  same  action.  Mitchell 
V.  Bettman,  25  Barb.  408,  413. 

Notice  of  lis  pendens  6\ed,  if  not  clearly  sufficient  protection,  is  no  objection 
to  granting  an  injunction.     Cornell  v.  King,  13  Wkly.  Dig.  327. 

So  proceedings  of  claim  and  delivery  (replevin)  do  not  necessarily  preclude 
injunction.  Hunt  v.  Mootry,  10  How.  Pr.  478,  where  the  opinion  is  well  ex- 
pressed that  equitable  relief  may  be  had  in  replevin,  by  injunction,  if  not  in- 
consistent with  the  statutory  proceedings,  s.  p.,  Furniss  r.  Brown,  8  How. 
Pr.  59. 

But  replevin  may  preclude  actual  arrest,  and  vice  versa.  N.  Y.  Code  Civ. 
Pro.,  §  1714. 

Injunction,  and  order  to  stay  waste  or  damage  to  real  property,  are  not 
inconsistent.     See  N.  Y.  Code  Civ.  Pro.,  §  1681. 

So  power  to  grant  an  injunction  often  involves  or  implies  the  power  to 
appoint  a  receiver,  otherwise  the  plaintiff  might  be  left  with  no  remedy  but 
to  try  to  punish  for  contempt. 

17  7*  seems  that  both  an  order  of  arrest  and  an  attachment  may  be  simul- 
taneously pursued  so  far  as  to  secure  a  probable  satisfaction  of  the  plaintiff's 
demands,  but  that  the  arrest  of  defendant,  and  seizure  of  his  property  to  the 
full  amount  of  the  claim,  will  not  both  be  allowed.  People  v.  Tweed,  5  Hun. 
382;  Duncan  v.  Guest,  2  N.  Y.  Civ.  Pro.  Rep.  275. 
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And  where  the  violation  of  a  right  admits  of  a  civil  and  also 
a  criminal  prosecution,  the  one  is  not  merged  in  the  other.  ^* 

So  an  offer  of  judgment  and  its  acceptance  does  not  extinguish 
a  right  to  arrest  upon  the  cause  of  action." 

A  party  asking  arrest,  injunction  and  attachment,  or  any  two  of  them, 
may,  unless  they  are  necessary  for  his  security,  be  required,  in  the  discretion 
of  the  court,  to  elect  between  them.    N.  Y.  Code  Civ.  Pro.,  §  719. 

18  N.  Y.  Code  Civ.  Pro.,  §  1899. 

M  Collins  V.  Harris,  5  N.  Y.  State  Rep.  162. 
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AKTICLE  II. 

Lis  pendens. 

1.  The  judicial  doctrine  of  Us  pen-       13.  Filing  nunc  pro  tunc. 

dens.  14.  Service  of  summons. 

2.  What    constitutes    commencement       15.  Effect  of  judgment. 

of  Us.  16.  Cancelling. 

3.  Origin  and  effect   of   Us  pendens       17.  Superseding. 

statutes.  18.  Fraud. 

4.  In    what    actions    the    statutory       19.  No  personal  liability. 

notice  must  be  filed. 

5.  Defendant's  notice.  Forms. 

6.  What    classes    of    claimants    af-  (522)    Notice  of  pendency  of  action 

fected.  (statutory  notice  of  Us  pen- 

7.  — persons  claiming  under  plain-  dens). 

tiff.  (523)   Direction  to   index  notice  of 

8.  Description  of  premises.  pendency. 

9.  Time  of  filing.  (524)   Affidavit  on  motion  to  cancel 

10.  Place  of  filing.  Us  pendens. 

11.  Omission  to  index.  (525)   Order     cancelling    notice     of 

12.  Amending.  pendency. 

1.  The  judicial  doctrine  of  lis  pendens.]  — At  common  law,^" 
as  well  as  in  equity,  and  independent  of  statute,  one  who  acquires 
an  interest  in,  or  lien  upon  specific  property^^  (other  than  nego- 
tiable paper,^^  shares  of  stock,^^  etc.]  pending  a  suit,  the  object  of 
which  is  to  reach  that  specific  pro'perty,^*  takes  subject  to  the  result 
of  the  action,  if  interest  be  acquired  from  a  party  thereto,^^  and 
the  property  be  described  in  the  complaint  sufficiently  to  identify 

20Sorrell  r.  Carpenter,  2  P.  Wms.  483  (saying  that  the  equity  practice  was 
in  imitation  of  the  common-law  rule ; )  Murray  v.  Ballou,  1  Johns.  Ch.  566. 

21  Or  any  part  of  the  property  in  litigation.   Chapman  v.  West,  17  N.  Y.  125. 

22Leitch  V.  Wells,  48  N.  Y.  585,  613. 

23  Holbrook  v.  N.  J.  Zinc  Co.,  57  N.  Y.  632;  Am.  Press  Asso.  v.  Brantingham, 
75  App.  Div.  435,  78  N.  Y.  Supp.  305. 

2*  An  action  to  establish  a  lien  ( in  this  case  for  attorney's  fees )  on  real  prop- 
erty is  an  action  affecting  the  title  within  the  doctrine  of  Us  pendens.  Wilson 
e.  Wright,  72  Ga.  848  (attorney's  lien)  ;  Sanders  v.  Warner,  2  Wkly.  Dig.  507 
(charge  on  married  woman's  separate  estate,  under  former  statutes). 

25  The  rule  affects  only  voluntary  alienations,  and  not  third  persons  assert- 
ing adverse  rights  obtained  prior  to  the  commencement  of  the  suit.  Becker 
V.  Howard,  4  Hun,  359,  so  held  and  so  laid  down  in  affirming  judgment  while 
reversing  47  How.  Pr.  423,  aff'd,  66  N.  Y.  5.  It  does  not  affect  one  who  takes 
a  tax  title  from  the  Comptroller  of  the  State  prior  to  an  action  to  foreclose  a 
mortgage  on  the  same  property.    Id. 

In  Randall  v.  Snyder,  64  Tex.  350,  it  was  held,  reversing  judgment  below, 
that  although  a  purchaser  pendente  Ute  is  bound  by  the  judgment,  yet,  after 
judgment  in  favor  of  his  vendor,  he  is  not  bound  by  a  judgment  rendered  in 
a  subsequent  suit  based  on  the  same  cause  of  action,  but  to  which  he  was 
not  a  party. 
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it,  even  if  he  be  a  purchaser  in  good  faith  and  for  value,  without 
notice  of  the  suit. 

The  rule  applies  equally  to  purchasers  from  one  of  several 
co-plaintiffs  or  co-defendants,  when  there  is  a  controv^sy  in  the 
action  between  him  and  his  co-party.^® 

The  sole  object  of  the  rule  is  that  the  power  of  the  court  over  ' 
specific  property  to  affect  which  an  action  is  pending,  shall 
not  be  impaired  by  a  party  to  the  action  transferring  the  prop- 
erty pending  the  action,  even  to  a  bona  fide  purchaser  wii . 
notice.^  Hence  it  has  been  held  that  after  issue  joined  the  judi- 
cial rule  charges  such  a  purchaser  with  notice  of  the  claims  in  the 
pleadings  only,^^  and  after  judgment,  only  of  the  judgment  itself.^ 

The  rule,  however,  is  enforced  by  other  courts  as  well  as  the 
one  whose  judgment  it  is  the  object  to  protect.  Courts  of  law 
hold  those  bound  who  purchase  pending  an  equity  suit,  and  courts 
of  equity  hold  those  bound  who  purchase  pending  a  suit  at  law.^" 

2.  What  constitutes  commencement  of  lis.]  —  ISTo  little  injus- 
tice resulted  from  uncertainty  as  to  what  was  the  precise  stage 
of  the  commencement  of  a  suit  when  it  should  be  deemed  to  be 
"  pending  "  within  the  nieaning  of  this  rule.  It  was  finally  set- 
tled that  both  the  filing  of  the  pleading  and  service  of  process,  if 
not  also  of  the  pleading,  must  have  taken  place  f^  and  if  there  were 
several  defendants,  interested,  but  not  jointly,  in  the  property, 
service  on  one  was  only  enough  to  bind  purchasers  from  that  one.^^ 

Service  of  the  summons  without  complaint  is  enough,  if  its 

26  See  Craig  r.  Ward,  1  Abb.  Ct.  App.  Dec.  454,  3  Abb.  Pr.  (N.  S.)  235, 
aff'g  36  Barb.  377. 

27  See  the  leading  cases  of  Murray  v.  Ballou,  1  Johns.  Ch.  566 ;  Newman  v. 
Chapman,  2  Rand.  93;  s.  P.,  Tilton  v.  Cofield,  93  U.  S.  163;  County  of  Warren 
V.  Marcy,  97  id.  96,  105  (dictum)  ;  Buser  v.  Shepard,  107  Ind.  417,  424,  8  N.  E. 
Kep.  282  (dictum)  ;  citing  also  Smith  v.  Hodsdon,  78  Me.  180,  3  Atl.  Rep.  276. 

Purchasers  of  real  estate  pendente  lite  are  bound  by  the  decree,  even 
though  the  purchaser  be  a  corporation  organized  under  the  laws  of  another 
State.     Whiteside  v.  Haselton,  110  V.  8.  296. 

28  Weiler  r.  Drevfus,  26  Fed.  Rep.  824. 

29  Miller  v.  McGuckin,  15  Abb.  N.  C.  204. 

so  Bennett  r.  Williams,  5  Ohio,  461;  Inloe  v.  Harvey,  11  Md.  519  (holding 
at  law,  that  a  purchaser  pendente  lite  of  the  subject  of  a  bill  in  chancery  was 
bound  at  law,  by  the  decree  in  chancery). 

Smith  r.  Coker,  65  Geo.  461  (purchaser  pending  suit  at  law  held,  in  sub- 
se(]uent  suit  in  chancery  to  enforce  the  judgment  at  law,  bound  by  that 
judgment). 

31  Murray  v.  Ballou,  1  Johns.  Ch.  566 ;  Leitch  v.  Wells,  48  N.  Y.  585 ;  Zoeller 
V.  Riley,  100  N.  Y.  102;  Beardslee  v.  Ingraham,  183  N.  Y.  419;  Farmers'  L.  & 
T.  Co.  V.  Lake  St.  R.  R.  Co.,  177  U.  S.  51. 

32  Myriek  v.  Selden,  36  Barb.  15,  22. 


SPECIFIC    LIEN. II.     LIS    PENDENS.  881 

contents  put  the  defendant  served  on  inquiry  as  to  the  object  of 
the  suit.** 

It  is  not  essential  that  service  be  personal.  Legal  service, 
though  constructive,  is  enough.** 

Thereafter  the  world  must  talie  notice  that  the  controversy  as  to 
the  property  is  before  the  court,  and  cannot  be '  entangled  by  a 
transfer.  Hence  it  was  common  to  say  that  the  filing  and  service 
were  constructive  notice. 

3.  Origin  and  effect  of  lis  pendens  statutes.]  — To  make  this 
constructive  notice  still  more  explicit,  in  respect  to  real  property, 
and  thus  limit  the  judicial  rule  within  narrower  bounds,  the  lis 
pendens  statutes  were  adopted,  the  usual  purport  being  to  provide 
that  a  plaintiff  in  an  action  affecting  real  property  may  file  a 
notice,  describing  the  property,  and  the  object  of  the  action,  and 
naming  the  parties;  that  all  such  notices  shall  be  indexed  under 
the  defendants'  names ;  and  that  the  pendency  of  no  action  as  to 
real  property  shall  bind  purchasers,  etc.,  unless  such  a  notice  of 
the  action  be  filed.  The  primary  object  of  these  statutes  is,  by 
requiring,  or  at  least  allowing  a  definite  record,  to  abolish  the 
somewhat  indefinite  judicial  rule  of  lis  pendens,  as  to  all  cases 
within  the  scope  of  the  statute.*^  The  right  to  a  lis  pendens  is 
not  a  property  right,  and  falls  if  -within  an  amendment  of  the 
statute,  although  the  right  of  action  arose  before  the  amendment.*" 

Under  these  statutes,  one  who  holds  an  unrecorded  deed  or 
mortgage,  and  does  not  put  it  on  record  until  after  notice  of  the 

33  Albert  v.  Back,  52  N.  Y.  Super.  Ct.  550.  Under  the  N.  Y.  Lis  Pendens 
statutes  service  of  complaint  is  not  required  to  give  effect  to  the  lien. 

3*Hayden  r.  Bucklin,  9  Paige,  512;  and  see  Green  v.  Slayter,  4  Johns.  Ch.  38. 

Under  the  N.  Y.  Code  of  Civil  Procedure,  when  constructive  service  of 
process  is  required  with  the  statutory  notice  of  lis  pendens,  it  must  usually, 
if  not  always,  be  under  an  order  for  publication.  Substituted  service  within 
the  State  was  held  good  service  under  §  1670,  in  Ferris  v.  Plummer,  46  Hun, 
515,  13  Civ.  Pro.  Rep.  389. 

S5De  Camp  v.  Carnahan,  26  W.  Va.  839  (land  sold  under  a  decree  in  an 
attachment  suit.  No  lis  pendens  filed  as  required  by  W.  Va.  Code,  chap.  139, 
§  14.  Held  (reversing  decree  to  the  contrary),  that  a  purchaser  from  the 
debtor  pendente  lite  could  hold  as  against  the  purchaser  under  the  decree ) . 

Where  a  statute  provides  for  filing  notice  of  lis  pendens  (as  in  Colorado 
statute),  no  purchaser  is  bound  unless  notice  is  filed,  or  he  has  actual  notice, 
fiichardson  v.  White,  18  Cal.  103. 

Only  those  who  are  not  parties  to  the  action  should  be  allowed  to  take 
advantage  of  omitting  to  file  a  notice.  White  v.  Coulter,  1  Hun,  357,  3  Supm. 
Ct.  (T.  &  C.)  608,  modified  on  other  points  in  59  N.  Y.  629.  Same  principle 
where  notice  was  defective.  Brenen  v.  North,  7  App.  Div.  79,  39  N.  Y. 
Supp.  975. 

36  Bresel  v.  Browning,  109  App.  Div.  588,  96  N.  Y.  Supp.  402. 

56 
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pendency  of  an  action  has  been  filed,  comes  in  as  a  purchaser  or 
incumbrancer  pendente  lite,^''  unless  the  party  claiming  to  charge 
him  so  had  actual  notice  of  the  deed  or  mortgage.^*  This  enables 
one  commencing  such  an  action  to  be  sure  of  joining  all  necessary 
parties  by  searching  the  records  of  deeds  and  incumbrances  up  to 
the  moment  of  filing  his  complaint  and  notice  of  lis  pendens. 

But  the  judicial  rule  of  lis  pendens  remains  in  force  as  to  those 
having  actual  notice  of  the  pendency  of  the  action,  although  a 
statutory  notice  was  required,  but  was  not  duly  given.^® 

4.  In  what  actions  the  statutory  notice  must  be  filed.']  —  Under 
the  IsTew  York  statute***  a  notice  of  lis  pendens  should  be  filed  in 
any  "  action  brought  to  recover  a  judgment  affecting  the  title  to, 
or  the  possession,  use,  or  enjoyment  of  real  property."*-' 

STFreem.  on  Judg.,  §  201;  Ayrault  v.  Murphy,  54  N.  Y.  203  (such  a  mort- 
gage held  barred).  Kindberg  v.  Freeman,  39  Hun,  466  (holding  that  the 
grantee  in  such  a  deed  need  not  be  brought  in  as  a  party) .  Norton  v.  Birge, 
35  Conn.  250;  Hoyt  v.  .Tones,  31  Wise.  389,  397,  403;  McCutehen  v.  Miller, 
31  Miss.  65,  83.     Contra,  Hammond  v.  Paxton,  58  Mich.  393   (unsound). 

iiS Lament  v.  Cheshire,  65  N.  "V.  30;  Patterson  v.  Brown,  32  N.  Y.  81;  s.  P., 
Brown  v.  Goodwin,  1  Abb  N.  C.  452. 

39  Patterson  v.  Brown,  32  N.  Y.  81. 

Whether  a  State  statute  allowing  and  requiring  a  notice  of  lis  pendens  to 
be  filed  applies  in  cases  at  law  in  the  United  States  courts,  so  as  to  allow  of 
such  notice  there,  see  Majors  v.  Cowell,  51  Cal.  478  (holding  that  such  a  State 
statute  has  no  application  in  the  Federal  courts). 

«  N.  Y.  Code  Civ.  Pro.,  §  1670. 

«  By  N.  Y.  Code  Civ.  Pro.,  §  3343,  subd.  6,  "  the  words  '  real  property '  are 
co-extensive  with  lands,  tenements  and  hereditaments." 

In  Wilmont  v.  Meserole,  41  N.  Y.  Super.  Ct.  274,  it  was  held  that  "  real 
property  "  is  not  necessarily  synonymous  with  "  real  estate  "  as  used  in  the 
Revised  Statutes;  but  it  includes  all  estates  in  land,  estates  for  life,  for 
years,  at  will,  and  by  sufferance,  as  well  as  estates  of  inheritance.  So  laid 
down  in  holding  that  a  lis  pendens  was  properly  filed  in  an  action  "  for  the 
purpose  of  procuring  the  avoidance  and  cancellation  of  record  of  an  assign- 
ment of  lease  [for  13  years]  executed  by  plaintiff  to  defendant,"  and  hence  the 
motion  to  cancel  the  lis  pendens  was  properly  denied. 

The  actions  may  be  enumerated  as  follows: 

Action  to  compel  determination  of  a  claim  to  real  property.  N  Y.  Code 
Civ.  Pro.,  §§  1670,  1645  and  1646. 

—  to  establish  title  or  recover  possession,  whether  by  establishing,  reform- 
ing or  cancelling  a  deed,  will,  or  other  written  instrument,  or  by  fastening  a 
trust  upon  the  property,  or  reaching  it  for  creditors,  or  in  any  other  way 
declaring  or  defining  the  existence  of  an  alienable  title  or  interest,  provided 
the  judgment  sought  would  by  its  terms  have  such  an  effect 

Doiver.     N.  Y.  Code  Civ.  Pro.,  §§  1670,  1619  and  1685. 

Ejectment.    N.  Y.  Code  Civ.  Pro.,  §§  1670,  1524,  1526  aind  1685. 

Foreclosure  of  mortgage  upon  real  property.  Lis  pendens  must  be  filed 
at  least  twenty  days  before  final  judgment.    N.  Y.  Code  Civ.  Pro.,  §  1631. 

Foreclosure  of  lien.     See  "Lien"    (below),  and  "Mechanic's  Lien." 

Lien.  Action  to  establish  lien  on  specific  real  property.  Alills  v  Bliss, 
55  N.  Y.  139  (vendor's  lien).  Sanders  r.  Warner,  2  Wkly  Dig.  507-  Brainerd 
V.   White,   12  Abb.  N.   C.   407,  48  N.  Y.   Super.   Ct.   399    (married   woman's 
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The  demand  of  judgment  in  tlie  complaint  determines  the  pur- 
pose of  the  action,*^  but  if  the  allegations  will  in  no  way  support 
the  judgment  demanded  the  lis  pendens  will  be  cancelled.** 

An  action  merely  to  recover  damages,  though  upon  grounds  that 
would  equally  serve  to  impeach  the  title  to  the  property  itself,  is 
not  within  the  rule.** 

In  a  case  within  the  statute,  the  right  to  file  the  notice  is 
absolute,*^  not  dependent  on  leave  of  court.  In  any  case  not 
within  the  statiite  a  notice  filed  is  a  nullity,*®  except  that  the  seeing 
of  such  a  notice  on  the  files  may  be  actual  notice,  in  which  case  the 
purchaser  would  be  bound,  not  by  the  statutory  notice,  but  by 
inability  to  maintain  the  position  of  a  bona  fide  transferee  without 
notice. 

charge)  ;  Bachman  v.  Wagner,  16  N.  Y.  Supp.  67    (vendee's  lien).     But  see, 
also,  Smadbeck  v.  Law,  106  App.  Div.  552,  94  N.  Y.  Supp.  797. 

Mechanic's  Hen.  Lis  pendens  (if  the  action  is  in  a  court  of  record)  must  be 
filed  within  one  year  after  the  lien  to  render  the  lien  binding  for  a  period 
longer  than  one  year.  Lien  Law  (L.  1897,  chap.  418),  §  16.  For  liens  under 
other  special  statutes,  see  them. 

Partition  of  real  property.  N.  Y.  Code  Civ.  Pro.,  §§  1670  and  1557,  subd.  2. 
Including  partition  and  sale  for  distribution  of  proceeds.  Kunz  v.  iiachman,. 
1  Civ.  Pro.  Rep.  281,  61  How.  Pr.  519. 

Party-wall  controversy.  Moeller  v.  Walkenberg,  67  App.  Div.  487,  73  N.  \'. 
Supp.  890. 

Specific  performance  of  contract  for  sale  of  land  ( against"  vendor ) .  N.  \. 
Code  Civ.  Pro.,  §  1670;  Chapman  v.  West,  17  N.  Y.  125  (holding  that  filing 
lis  pendens  would  be  available  against  a  defendant  vendor,  but  not  against 
prior  mortgagees  who  need  not  and  sliould  not  be  made  parties).  But  com- 
pare, on  last  point.  Metropolitan  Trust  Co.  v.  Tonawanda,  etc.,  R.  R.  Co.,  18 
Abb.  N.  C.  368 ;  Ruck  v.  Lange,  10  Hun,  303  ( specific  performance  of  a  contract 
for  sale  of  a  leasehold  interest  in  this  case,  lease  having  twenty  years  to  run ) . 

Action  upon  or  reference  of  disputed  claims  against  decedent's  estate.  Statu- 
tory lien  of  three  years  is  preserved  by  filing  notice  of  pendency  of  action. 
Code  Civ.  Pro.,  §  2751;  Matter  of  Bingham,  127  N.  "i.  296. 

Replevin.  Lis  pendens  cannot  be  filed,  but  the  judicial  doctrine  of  lis 
pendens  applies,  and  purchasers  pendente  lite  are  bound  by  the  judgment. 
President,  etc.,  of  D.  &  H.  Co.  v.  Harris,  15  Wkly.  Dig.  36  (holding  that  tue 
complaint  must  be  served,  and  filed  as  well  as  the  summons  served,  to  create  a 
lis  pendens  binding  upon  third  persons).  Carr  v.  luewis  Coal  Co.,  15  Mo- 
App.  551. 

Trespass.  Cannot  be  filed,  although  controversy  involves  a  disputed  bound- 
ary. Hailey  v.  Ano,  42  N.  Y.  St.  Rep.  49,  afl'd,  130  iN.  Y.  569.  J\or  in  an 
action  to  enjoin  a  continuing  trespass  by  defendant's  building.  McManus  v. 
Weinstein,  108  App.  Div.  301,  95  N.  Y.  Supp.  724. 

42  St.  Regis  Paper  Co.  v.  Santa  Clara  Co.,  62  App.  Div.  538,  71  N.  Y.  Supp.  82. 

«  Brox  V.  Riker,  56  App.  Div.  388,  67  N.  Y.  Supp.  772. 

«Zoeller  v.  Riley,  100  N.  Y.  102,  109.  In  this  case  (the  property  being 
persohal)  the  decision  was  put  in  part  on  the  ground  that  the  complaint  ttad 
not  been  filed  at  the  time  of  the  purchase;  but  either  ground  is  sufficient  to 
sustain  the  conclusion. 

«  Mills  V.  Bliss,  55  N.  Y.  139;  Beaman  v.  Todd,  124  N.  Y.  116;  Shandley  v. 
Levine,  44  Misc.  23,  89  N.  Y.  Supp.  717. 

^Dictum  in  Mills  r.  Bliss,  suprc. 
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5.  Defendant's  notice.]  — A  defendant  who  by  his  answer  or 
by  a  cross-bill  demands  affirmative  relief  affecting  real  property, 
has  the  same  right  as  a  plaintiff  to  file  such  a  notice.  This  is 
expressly  provided  by  statute  in  some  States,*'^  and  where  it  is 
not,  the  court  may  properly  recognize  the  right  iinder  the  modern 
practice,  for  an  answer  claiming  affirmative  relief  in  a  proper 
case  is  equivalent,  on  general  principles,  to  a  cross-action.^® 

6.  What  classes  of  claimants  affected.]  —  The  JSTew  York  stat- 
ute*® is  expressed  as  making  the  notice  filed  constructive  notice  "  to 
a  purchaser  or  incumbrancer  of  the  property  affected  thereby  from 
or  against  a  defendant  with  respect  to  whom  tlie  notice  is  directed 
to  be  indexed,"  and  it  is  declared  that  "  a  person  whose  convey- 
ance or  incumbrance  is  subsequently  executed,  or  subsequently 
recorded,  is  bound  by  all  proceedings  taken  in  the  action,  after  the 
filing  of  the  notice,  to  the  same  extent  as  if  he  was  a  party  to  the 
action."^" 

One  purchasing,  during  suit,  a  paramount  title  from  a  person 
not  a  party  is  ndt  bound,^'  and  it  is  also  held  that  a  bona  fide  pur- 
chaser who  is  not  affected  by  a  lis  pendens  can  convey  and  give  the 
same  title  to  one  who  has  notice.^^ 

« 

47  N.  Y.  Code  Civ.  Pro.,  §  1673.  Applied  in  Niebuhr  v.  Sehreyer,  10  Civ. 
Pro.  Rep.  72. 

A  similar  provision  exists  in  Dakota  (Code,  §  101),  Montana  (R.  !S.,  1879, 
p.  53,  §  70),  and  North  Carolina  (Clark's  Code  Civ.  Pro.,  §  229). 

The  statutes  of  Massachusetts,  Virginia,  and  West  Virginia  require  the 
notice  to  be  filed  without  saying  by  which  party. 

48  2  Pomeroy's  Eq.  Jur.,  §  634. 

Moreover,  independent  of  statute,  the  lis  pendens  is  notice  of  all  that  is 
involved  in  a  cross-bill  which  is  inseparable  from  the  original  bill.  The  S.  C. 
Hall  Lumber  Co.  v.  Gustin,  54  Mich.  624. 

In  Brundago  v.  Biggs,  25  Ohio  St.  652,  it  was  held  that  a  purchaser  from 
the  plaintiff  and  his  wife  (she  having  been  brought  in  as  a  party  by  the  cross- 
bill of  the  defendant)  was  charged  with  notice  of  the  pendency  of  the  cross-bill. 

4S  N.  Y.  Code  Civ.  Pro.,  §  1671. 

60  Id.  Brooks  v.  Davey,  109  N.  Y.  495  (mortgage  given  by  a  defendant  after 
Us  pendens  filed  in  an  action  for  partition  of  no  effect  against  purchasers  at 
partition  sale),     s.  P.,  Shannon  v.  Pertz,  1  App.  Div.  331,  37  N.  Y.  Supp.  304. 

One  whose  conveyance  or  incumbrance  is  of  record  prior  to  suit  brought,  is 
not  affected,  unless  made  a  party.  Kursheedt  v.  Un.  JJime  Sav.  Inst.,  118 
N.  Y.  358. 

It  has  been  held  upon  an  extended  review  of  the  authorities,  that,  in  the 
absence  of  a  statute,  one  who  contracted  to  purchase  before  the  suit  was 
commenced  is  not  bound  by  reason  of  taking  a  conveyance  in  fulfilment  of  the 
contract  after  suit  brought,  especially  if  he  paid  the  consideration  before  suit 
brought.    Walker  v.  Goldsmith  (Oreg.,  1886),  12  Pac.  Rep.  537. 

51  Jaycox  V.  Smith,  17  App.  Div.  146,  45  N.  Y.  Supp.  299. 

52  Snowden  v.  Tyler   (Nebr.  1887),  31  N.  W.  Rep.  661,  and  cases  cited. 
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A  creditor  by  judgment  is  an  incumbrancer  within  this  rule.°® 
But  a  grantee  in  possession  at  time  of  commencement  of  action, 
under  an  unrecorded  deed,  is  not.®* 

If  any  mode  of  acquiring  an  interest,  lien  or  other  right  from 
or  under  a  party  be  not  within  the  equity  of  the  statute,  it  remains 
governed  by  the  judicial  rule,  and  this  is  a  reason,  in  case  of 
doubt,  for  prompt  service  of  summons  and  complaint  on  all  the 
defendants  having  any  interest  which  could  pass  to  another. 

7.  —  persons  claiming  under  plaintiff.^  — A  transfer  by  plain- 
tiff pending  his  action,  though  more  rare  than  a  transfer  by  de- 
fendant, is  equally  within  the  judicial  rule  of  lis  pendens.^^     But 

63  Fuller  V.  Scribner,  76  N.  Y.  190,  and  explaining  Rodgers  (■.  Bonner,  45 
N.  y.  379,  apparently  to  the  contrary,  as  turning  on  the  fact  not  appearing 
in  the  report,  that  the  judgment  there  was  docketed  before  the  notice  of  lis 
pendens  was  filed. 

64  Welsh  v.  Schoen,  59  Hun,  356,  13  N.  Y.  Supp.  71. 

55  Moss  V.  N.  Y.  El.  R.  Co.,  27  Abb.  N.  C.  318  (grantee  of  plaintiff  bound 
by  judgment  as  though  parties  to  the  action,  the  pendency  of  the  action  being 
in  the  nature  of  a  Us  pendens ) .  Garth  v.  Ward,  2  Atk.  174  ( holding  that  on 
a  bill  to  establish  a  will,  since  the  heir-at-law  defendant  is  at  liberty  to  im- 
peach the  will,  the  rule  of  lis  pendens  applies  in  favor  of  the  defendant,  and 
against  a  purchaser  from  the  plaintiff.  Also  dictum  that  on  a  bill  to  redeem 
from  a  mortgage,  if  there  was  a  final  decree  against  the  mortgagor-plaintiff,  a 
purchase  from  him  pendente  lite  would  be  barred). 

Baird  v.  Corwin^  17  Penn.  St.  (Harris)  462.  In  this  case  (ejectment)  it 
appeared  that  after  the  institution  of  an  action  of  partition  the  plaintiff  con- 
veyed his  interest  in  the  land  to  persons  who  were  not  parties  to  the  proceed- 
ings. Held,  that  such  conveyance  imposed  no  obligation  on  the  parties  to  the 
action  to  notify  the  purchasers  of  the  subsequent  proceedings  in  the  action  ol 
partition.  Lis  pendens  was  of  itself  notice.  The  sale  of  the  land  under  the 
proceedings  in  partition  was  a  conclusive  defense  to  tne  claim  of  the  grantees 
of  the  plaintiffs  pendente  lite,  who  now  brought  the  ejectment.  Fer  curiam: 
"The  purchase  by  the  plaintiffs  in  this  action  of  the  interest  claimed  by 
Parkes  Baird  pending  the  writ  of  partition  in  which  the  latter  was  plaintiff, 
did  not  create  any  obligation  to  serve  them  with  notice  of  the  subsequent  pro- 
ceedings. Lis  pendens  is  of  itself  notice,  and  the  principle  is  applicable  to 
writs  of  partition  as  well  as  to  other  actions.  *  "  *  The  sale  of  the  land 
under  the  decree  in  the  proceedings  in  partition  is  a  conclusive  defense  to  the 
claim  founded  upon  the  title  derived  from  Parkes  Baird  pendente  lite." 

In  Hurd  v.  Case,  32  111.  45,  the  holder  of  a  mortgage  upon  land,  containing 
a  power  of  sale,  filed  his  bill  to  foreclose  and  made  a  junior  mo:  .gagee  a  party 
defendant.  Pending  the  suit,  the  prior  mortgagee  sold  the  premises  under  the 
said  power  of  sale  to  a  third  person.  The  junior  mortgagee  answered  the  bill 
and  filed  his  cross-bill,  making  such  purchaser  a  defendant,  and  prayed  that 
said  sale  be  set  aside,  that  he  be  allowed  to  redeem,  and  that  the  prior  mort- 
gage be  assigned  to  him  upon  paying  amount  due.  Eeld  (reversing  a  decree 
which  had  sustained  a  demurrer  to  the  cross-bill ) ,  that  he  was  entitled  to  the 
relief  prayed  for.  Per  curiam :  "  The  pendency  of  that  suit  was  notice  to  Otis 
the  purchaser,  so  as  to  subordinate  the  rights  he  acquired  by  the  purchase  to 
any  decree  which  might  be  made  in  that  suit."  *  *  >■  "  By  his  purchase 
pendente  lite  he  became  an  indispensable  party  to  the  cross-bill  in  view  of  the 
relief  which  was  sought.  If  this  necessity  does  not  often  exist  *  *  *  we 
find  it  may  exist,  when  necessarily  the  practice  must  be  admitted." 
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when  the  lis  pendens  statutes  were  adopted  this  class  of  oases  was 
not  noticed,  and  provision  was  made  only  against  transfers,  etc., 
by  a  defendant,  by  allowing  a  notice,  to  be  filed  by  a  plaintiff,  and 
by  a  defendant  who  is  in  effect  a  plaintiff  in  a  counter-claim. 
The  result  is,  that  as  the  lis  pendens  statute  does  not  create  the 
lien,  but  restricts  it  merely,  providing  that  no  purchasers,  etc., 
under  a  defendant  shallbe  bound  except  he  become  such  by  record 
after  the  time  of  due  filing,  the  omission  of  the  case  of  a  pur- 
chaser from  the  plaintiff  leaves  such  a  purchaser  under  the  judi- 
cial rule,  and  he  is  boimd  by  the  mere  pendency  of  the  suit.** 

8.  Description  of  premises,  etc.']  —  The  description  should  be 
such  as  is  usual  in  a  well-drawn  deed.  A  general  reference  to  all 
the  real  property  of  the  defendant  in  the  county,  is  futile. ^^  The 
designation  must  be  sufficiently  specific  to  guide  third  persons."* 
It  is  not  vitiated  by  the  addition  of  further  and  erroneous  particu- 
lars which  do  not  mislead  as  to  property  adequately  described. ^^ 

Surplusage,  though  erroneous,  may  be  rejected  where  that  which 
remains  is  a  substantial  compliance  with  the  statute.®"  A  de- 
scription of  property  not  to  be  effected  by  tlie  action  may  be  struck 
out  on  motion.®'' 

50  This  has  nowhere  been  squarely  held,  but  it  seems  to  clearly  result.  There 
is  a  dictum  to  the  contrary  in  the  opinion  of  Judge  Rhodes,  Corwin  v.  Bens- 
ley,  43  Cal.  253,  260,  and  note,  but  he  does  not  notice  the  fact  that  the  statute 
is  not  an  affimative,  but  a  negative  one.  A  similar  impression  contrary  to 
the  statement  in  the  text  is  expressed  in  24  Alb.  L.  J.  539. 

See,  further,  the  following  cases :  Pending  suit  as  to  title  to  land,  one  of 
the  defendants  delivered  to  another  defendant  a  deed  executed  by  the  plaintiff, 
conveying  such  and  (in  suit)  to  such  defendant.  Three  days  afterwards  de- 
cree was  entered  declaring  that  the  plaintiff  was  then  the  owner  of  the  land 
in  suit.  Held,  that  all  parties  to  the  decree  were  bound  by  it,  and  that  the 
rights  of  the  party  holding  the  deed  were  out  off  by  the  decree.  McGregor  v. 
McGregor,  21  Iowa,  441. 

Drennen's  Adm.  v.  Walker,  21  Ark.  539,  a  purchase  pendente  Hie  by  defend-' 
ant  of  the  interest  of  some  of  plaintiffs  in  the  property  in  dispute  will  not 
be  disturbed  by  this  court  where  there  is  no  appeal  by  such  complainants  from 
the  decree. 

In  Smith  v.  Brittenham,  109  111.  540,  549,  it  is  held  that  where,  after  bring- 
ing suit,  a  plaintiff  sells  all  his  interest  in  the  real  estate  in  suit,  no  decree 
can  be  rendered  until  his  grantee  is  made  a  party  to  the  suit. 

57  Jaffray  v.  Brown,  17  Hun,  575. 

58  Miller  v.  Sherry,  2  Wall.  237. 
69  Watson  V.  Wilcox,  39  Wis.  643. 

60  Drew  v.  Dequindre,  2  Dougl.   (Mich.)  93. 

«i  Fitzgerald  v.  Blake,  42  Barb.  513,  28  How.  Pr.  110;  and  see  Rodgers  v. 
Kavauaugh,  24  111.  583;  Nelson  v.  Wade,  21  Iowa,  49;  Sanger  v.  Craigue, 
10  Vt.  555. 

It  may  perhaps  sometimes  serve  a  useful  purpose  to  include  notice  that  fix- 
tures or  movables  connected  with  the  realty  are  also  claimed.  See  Gardner  v. 
Peckham,  13  R.  I.  102,  21  Am.  Law  Reg.   (N.  S.)   264,  where  the  removal  of 
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In  foreclosure,  the  date  of  the  mortgage,  the  names  of  the  par- 
ties thereto,  and  the  time  and  place  of  record  should  be  stated.^ 

9.  Time  of  filing.']  — The  plaintiff  must  file  his  notice  when 
he  files  his  verified  complaint,  or  thereafter,  and  before  final  judg- 
ment.** A  defendant  files  his  notice  at  the  time  of  filing  his 
answer,  or  thereafter  before  judgment.®* 

Filing  the  notice  before  filing  the  pleading  which  states  the 
claim  is  futile,^  but  no  irregularity  results  if  no  intervening 
claims  arise  prior  to  judgment,*®  and  it  has  been  held  that  the 
filing  of  the  pleading  at  a  time  subsequent  to  the  notice  gives  the 
notice  a  valid  inception  from  that  time.*^  The  pleading  must  be 
verified.®^ 

•An  order  that  the  complaint  be  filed  nunc  pro  tunc,  as  of  the 
time  of  filing  the  notice,  cannot  cut  off  rights  acquired  by  an  inter- 
mediate purchaser  or  incumbrancer  who  was  not  a  party  with 
opportunity  to  be  heard  when  the  order  was  made.*® 

If  the  notice  is  before  service  of  summons,  personal  service  of 
the  summons  must  be  made  upon  a  defendant  within  sixty  days 
after  the  filing,  or  else  within  the  same  limit  publication  must  be 
commenced,  or  service  without  the  State  made,  pursuant  to  order 
therefor.'^'' 

To  give  effect  to  the  judicial  rule  of  lis  pendens  in  a  case  not 
within  the  statute,  the  complaint  must  be  served,''^  unless  the 
process  is  such  as  to  put  the  defendant  on  inquiry.''^ 

timber,  it  was  intimated,  would  not  have  been  protected  against,  because  the 
timber  was  not  mentioned  in  the  bill,  but  the  case  was  really  decided  on 
another  point.  It  can  hardly  be  maintained  that  a  person  chargeable  by  lis 
pendens  as  to  land  could  escape  being  bound  as  to  fixtures,  parcel  of  the  realty, 
etc.,  because  they  were  not  specifically  mentioned. 

62  Required  by  N.  Y.  Code  Civ.  Pro.,  §  1631. 

«3N.  Y.  Code  Civ.  Pro.,  §  1670;  Wis.  R.  S.,  §  3187. 

M  N.  Y.  Code  Civ.  Pro.,  §  1673. 

65  Albro  V.  Blume,  5  App.  Div.  309,  39  N.  Y.  Supp.  215;  Burroughs  v.  Reiger, 
3  Abb.  Pr.  393,  note;  12  How.  Pr.  171;  President,  etc.,  Del.  &  H.  Co.  v.  Harris, 
15  Wkly.  Dig.  36. 

68  Brenen  v.  North,  7  App.  Div.  79,  39  N.  Y.  Supp.  975,  25  Civ.  Pro.  399. 

«7  Benson  v.  Sayre,  7  Abb.  Pr.  472,  note ;  Tate  v.  Jordan,  3  id.  392 ;  Flood  v. 
Isaac,  34  Wis.  423;  s.  p.,  Olson  v.  Paul,  56  id.  30. 

<!8  N.  Y.  Code  Civ.  Pro.,  §  1670,  as  amended  1904. 

«"  Weeks  v.  Tomes,  16  Hun,  349;  aff'd  on  opinion  below  in  76  N.  Y.  601. 

TON.  Y.  Code  Civ.  Pro.,  §  1670.  Substituted  service  within  the  State  within 
the  sixty  days  held  to  be  a  compliance  with  the  statute.  Ferris  v.  Plummer, 
46  Hun,  515,  13  Civ.  Pro.  389. 

71  President  D.  &  H.  Canal  Co.  v.  Harris,  15  Wkly.  Dig.  36. 

«  Albert  v.  Peck,  52  N.  Y.  Super.  Ct.  550. 
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10.  Place  of  filing.]  — The  notice  must  be  filed  in  the  clerk's 
office  of  each  county  in  which  is  situated  any  real  estate  effected.''* 
If  property  in  several  counties  is  affected,  the  better  practice 
is,  on  iiling  the  original  complaint  in  the  county  chosen  for  the 
place  of  trial,  with  a  notice  describing  the  property  in  that  county, 
to  take  a  certified  copy  of  the  verified  complaint  (or,  if  preferred 
for  speed,  to  verify  the  complaint  in  duplicate),  and  file  the 
certified  copy  (or  duplicate)  in  the  county  where  the  other  real 
estate  is  situated,  with  a  notice  describing  the  property  in  that 
county.'^* 

11.  Omission  to  index.]  — Upon  principles  well  settled  under 
the  recording  acts,^^  it  is  the  filing,  with  a  proper  request  to  index, 
that  constitutes  the  constructive  notice  under  the  New  York 
statute ;  ''^  but  it  is  safer  for  the  practitioner  to  see  that  the  notice 
is  correctly  indexed.'^^ 

The  direction  to  index  should  include  the  name  of  every  de- 
fendant capable  of  transferring  or  creating  a  lien  upon  the  prop- 
erty, or  any  part  of  it.''* 

12.  Amending.]  —  If,  after  filing,  new  defendants  are  added, 
or  other  property  is  claimed  in  the  suit,  an  amended  notice  should 
be  filed.^« 

An  amended  notice  filed  without  leave,  with  or  after  the  filing 
of  an  authorized  amended  summons  and  complaint,  is  valid.®" 
If  amendment  is  desired  independent  of  an  amendment  of  the 

^3  There  are  specific  statutory  provisions  in  some  States  as  to  filing  a  notice, 
judgment,  etc.,  to  affect  real  estate  situated  in  counties  other  than  the  one  in 
which  suit  is  brought.     See,  for  instance,  N.  Y.  Code  Civ.  Pro.,  §  1670. 

T4  In  an  action  against  a  railroad  company  whose  road  extends  through 
several  counties,  a  notice  of  lis  pendens  filed  in  each  county  would  be  inopera- 
tive without  the  filing  of  a  complaint  also  in  each  county.  Cornell  v.  Utica, 
I.  &  C.  Et.  Co.,  61  How.  Pr.  184. 

'5  Mutual  Life  Ins.  Co.  v.  Dake,  1  Abb.  N.  C.  381,  and  note  in  14  Abb.  N.  C. 
453,  and  i7  id.  123. 

TON.  Y.  Code  Civ.  Pro.,  §§  1670,  1671;  Hartwell  v.  Riley,  47  App.  Div.  154, 
62  N.  Y.  Supp.  317. 

IT  In  Patterson  v.  Brown,  32  N.  Y.  81,  an  omission  to  file  in  the  right  place 
and  index  in  the  right  book  was  held  fatal  by  the  court  of  first  instance;  but 
the  judgment  was  reversed  by  the  Court  of  Appeals  without  passing  on  the 
point,  because  the  purchaser  had  actual  notice. 

'8  The  notice  filed  is  constructive  notice  to  a  purchaser  or  incumbrancer  of 
tlie  property  from  a  defendant  with  respect  to  whom  the  notice  is  directed  to 
be  indexed.     Code  Civ.  Pro.,  §  1671. 

'9  Clark  V.  Havens^  Clarke,  561.  And  such  is  said  to  be  the  safer  practice 
where  parties  are  stricken  out.     Curtis  v.  Hitchcock,  10  Paige,  399. 

80  Daly  V.  Burchell,  13  Abb.  Pr.   (N.  S.)  764. 
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complaint,  leave  may  be  asked  by  motion  on  notice  to  the  inter- 
mediate purchaser  or  incumbrancer,^^  if  any.  A  fair  construction 
of  the  statute  allows  an  amended  notice  to  be  filed  of  course  to 
supply  any  defect  in  the  original ;  but  an  amended  notice  so  filed 
cannot  have  relation  back. 

13.  Filing  nunc  pro  tunc]  — Filing  the  notice  of  lis  pendens 
nunc  pro  tunc,  or  the  complaint  which  ought  to  have  been  filed  with 
it,  cannot  operate  to  cut  off  the  rights  of  intermediate  purchasers  or 
incumbrancers,®^  but  if  the  proof  of  filing  is  defective  the  court 
may  allow  that  to  be  amended  so  as  to  show  due  filing. ^^ 

If  a  third  person  purchase  or  acquire  a  right  or  lien  from  a 
party  pendente  lite  before  notice  of  lis  pendens  was  operative,  he 
may  be  brought  in  as  a  party,  and  the  question  whether  he  has 
acquired  a  paramount  right,  tested  by  moving,  that  the  notice,  or 
complaint,  as  may  be  necessary,  be  filed  tiunc  pro  tunc.^* 

14.  Service  of  summons,  etc.]  — If  notice  is  filed  before  ser- 
vice of  summons,  follow  it  up  within  sixty  days  by  service  on  some 
defendant,  or  by  getting  an  order  for  publication  (see  Service  by 
Publication,  page  663)  and  commencing  publication,  or  making 
service  without  the  State.*^ 

15.  Effect  of  judgment.]  ■ — It  is  often  said  that  judgment  ter- 
minates lis  pendens,  but  this  means  only  that  one  who  claims 
imder  a  judgment  may  rely  on  the  judgment  (at  least  after  time 
to  appeal  has  expired),  and  is  not  bound  to  investigate  claims  or 
equities  determined  by  it.  But  it  has  been  held  that  if  the  liti- 
gation be  continued  after  judgment,  its  pendency  or  the  statutory 
notice  thereof  is  notice  to  third  persons  who  deal  with  a  party  to 

81  Vanderheyden  v.  Gary,  38  How.  Pr.  367,  granting  motion  to  amend  notice 
of  lis  pendens  in  attachment  case,  to  include  omitted  property;  on  notice  to  an 
intermediate  assignee  for  benefit  of  creditors;  excuse  of  the  mistake  being 
shown. 

82  See  paragraph  9. 

83  White  V.  Coulter,  1  Hun,  557  ,  (dictum)  ;  s.  P.,  pp.  641,  670,  and  see 
Article  on  Filing,  p.  53. 

81  See  Weeks  v.  Tomes,  16  Hun,  349;  aff'd  on  opinion  below,  76  N.  Y.  601; 
and  see  Vanderheyden  v.  Gary,  38  How.  Pr.  367. 

85  The  service  within  the  sixty  days  need  not  be  on  the  owner  of  the  equity. 
Fuller  V.  Scribner,  76  N.  Y.  190.  Any  defendant  may  voluntarily  appear  after 
complaint  and  lis  pendens  filed.  Duer  v.  Pox,  27  Misc.  670,  59  N.  Y.  Supp. 
426. 

■  If  service  is  not  so  made,  or  commenced,  the  defendant  is  entitled  to  a 
cancellation  of  the  notice.  Lipschitz  v.  Watson,  113  App.  Div.  408.  Unless 
the  failure  to  make  service  is  due  to  defendant's  avoiding  service.  Levy  v. 
Ken,  114  App.  Div.  795. 
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the  litigation  in  respect  to  the  subject  of  the  action  as  truly  as  if 
judgment  had  not  been  reached.^® 

On  the  other  hand,  it  is  held  that  the  party  successful  in  the 
judgment  may  rely  on  it,  and  that  no  notice  is  necessary  to  charge 
persons  who  deal  after  judgment  with  those  whose  rights  are 
bound  by  the  judgment. ^'^ 

16.  Cancelling.]  —  If  the  notice  is  filed  in  a  case  not  within 
the  statute,  it  will  be  cancelled  on  motion.^ 

The  filing  of  a  notice  of  lis  pendens  under  the  statute  is  re- 
garded  in  New  York  as  a  statutory  right,  and  being  independent 
of  any  leave  of  court,  it  has  been  held  that  if  filed  in  a  case  within 
the  statute,  the  court  have  no  power  to  cancel  it  except  for  a 
cause  for  which  the  statute  permits  cancellation,^  nor  can  the 
merits  be  considered  on  the  motion  to  cancel.^"  This,  however,  is 
an  exception  to  the  general  principle  that  the  court  have  control 
over  their  records,  even  in  respect  to  papers  filed,  pursuant  to  a 
statute  not  requiring  leave  of  court,  and  it  should  not  be  ex- 
tended in  cases  where  the  filing  is  required  by  the  statute  to  be 
with  the  clerk  of  the  court  in  which  the  action  is  pending. 

The  only  causes  prior  to  1892  allowed  by  the  ISTew  York  statute 
were  that  the  action  has  been  "  settled,  discontinued  or  abated,  or 
final  judgment  is  rendered  therein  against  the  party  filing  the 

86  Weyh  V.  Boylan,  63  How.  Pr.  72,  aff'g  62  id.  397.  In  this  case  an  action 
for  foreclosure  of  a  real  property  mortgage  was  brought  against  B.,  the  owner 
of  the  land,  and  lis  pendens  filed.  B.  answered,  and  the  complaint  was  dis- 
missed at  the  trial.  Pending  appeal  B.  conveyed,  and  died.  The  action  was 
revived  against  B.'s  grantee  as  his  administrator.-  The  judgment  was  athrmed, 
but  subsequently  reversed  in  the  Court  of  Appeals,  and  a  new  trial  ordered, 
on  which  new  trial  plaintiff  recovered.  Held,  that  the  proceedings  were  regu- 
lar, and  B.'s  grantee  was  cut  off  by  the  judgment,  though  he  was  not  made  a 
party  individually.  Weyh  v.  Boylan,  62-  How.  Pr.  397 ;  aff'd,  63  How.  Pr.  72. 
So  held  granting  motion  to  compel  purchaser  at  foreclosure  sale  to  take  title, 
s.  P.,  Parks  V.  Murray,  2  N.  Y.  St.  Rep.  135  (holding  that  pending  time  to 
appeal  the  court  could  not  cancel  the  notice,  even  after  a  decision  in  favor  of 
defendant  on  the  merits)  ;  Willis  v.  Bellamy,  53  N.  Y.  Super.  Ct.  94. 

87  No  notice  is  necessary  after  judgment.  Sheridan  v.  Andrews,  49  JN.  if.  478, 
aflf'g  3  Lans.  129.     See  N.  Y.  Code  Civ.  Pro.,  §§  1323,  1479,  1674. 

88Brcx  V.  Eiker,  56  App.  Div.  388,  67  N.  Y.  Supp.  772  (allegations  of  com- 
plaint showing  only  personal  obligation;  judgment  asked  that  plaintiff  be  ad- 
judged to  have  a  lien  on  specific  realty).  If,  however,  there  is  a  doubt  in 
favor  of  his  right  to  file  the  notice,  it  should  not  be  cancelled  on  motion. 
Smadbeck  v.  Law,  106  App.  Div.  552,  94  N.  Y.  Supp.  V97. 

89  Mills  V.  Bliss,  55  N.  Y.  139;  Niebuhr  v.  Schreyer,  10  Civ.  Pro.  Rep.  72; 
Fitzsimons  v.  Drought,  15  App.  Div.  413,  44  N.  Y.  Siipp.  453;  Beaman  v.  Todd, 
124  N.  Y.  114;  Madden  v.  Lennon,  23  Misc.  79,  50  ISI.  Y.  Siipp.  690. 

soLindheim  r.  Central,  etc..  Const.  Co.,  Ill  App.  Div.  275,  97  N.  Y.  Supp. 
619;  MeCrum  v.  Lex  Realty  Co.,  113  App.  Div.  58. 
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notice,  and  the  time  to  appeal  therefrom  has  expired,  or  if  a  plain- 
tiff filing  the  notice  unreasonably  neglects  to  proceed  in  the 
action."  In  1892,  §  1674  was  amended  so  as  to  permit  the  deposit 
of  money  or  filing  of  an  imdertaking,  in  a  judgment  creditor's 
action,  upon  which  deposit  or  filiag  the  lis  pendens  might  be 
ordered  cancelled.  In  1905,  by  an  amendment  to  §  1671,  the 
court  is  given  power  to  cancel  the  lis  pendens  in  any  action,  other 
than  foreclosure,  partition  or  dower,  after  a  finding  that  the  plain- 
tiff may  be  adequately  relieved  and  the  judgment  sought  amply 
secured,  by  a  deposit  of  money  or  giving  of  an  undertaking  in  a 
specified  sum,  and  upon  any  defendant  making  such  deposit  or 
furnishing  such  undertaking.®^ 

Not  until  the  action  has  been  terminated  so  that  malicious 
prosecution  will  lie  for  bringing  it,  can  an  action  be  brought  for 
damages  caused  by  the  malicious  filing  of  lis  pendens,^"^  unless  the 
filing  was  itself  irregular  and  wholly  unauthorized  by  the  statute. 

If  a  suit  is  unconscionably  delayed,®^  or  is  abandoned,®*  the 
court  will  equitably  refuse  to  apply  the  judicial  rule  of  lis  pen- 
dens, at  least  against  a  bona  fide  purchaser ;  and  the  same  laches 

81  An  action  for  specific  performance,  where  it  appears  from  the  complaint 
that  the  defendant  cannot  specifically  perform  and  that  plaintiff's  recovery 
must  necessarily  be  a  money  judgment  only,  presents  a  proper  case  within  the 
amendment  for  cancelling  the  Us.  Bresel  v.  Browning,  109  App.  Div.  588, 
9C  N.  y.  Supp.  402.  But  where  the  complaint,  or  clearly  established  facts,  in 
such  an  action  show  a  right  to  the  specific  performance,  the  notice  will  not 
be  canceled.  MeCrum  v.  Lex  Realty  Co.,  113  App.  Div.  58;  Tishman  v.  Aeri- 
telli.  111  App.  Div.  237,  97  N.  Y.  Supp.  6G8.  Nor  in  any  case,  except  where 
it  is  apparent  that  the  only  relief  plaintiff  will  be  entitled  to  will  be  a  judg- 
ment for  a  sum  of  money,  which  will  be  a  lien  upon  the  land.  Wolinsky  v. 
Okun,  111  App.  Div.  536,  97  N.  Y.  Supp.  543. 

92  Smith  V.  Smith,  26  Hun,  573,  modifying  on  re-argument,  20  id.  555,  aff'd, 
56  How.  Pr.  316. 

93Myriek  v.  Selden,  36  Barb.  15   (in  this  case  eight  years). 

Mann  v.  Roberts,  11  Lea  (Tenn. ),  57  (in  this  case  three  years,  the  case  being 
thereafter  prosecuted  to  a  conclusion ) .  The  court  say :  "  I'o  have  the  benefit 
of  it  *  *  *  there  should  be  a  close  and  continuous  prosecution  of  the  suit 
from  its  commencement  to  its  close,  taking  into  consideration  the  character 
of  the  case,  the  obstacles  thrown  in  the  way  by  the  opposing  litigant,  and  the 
usual  law's  delay.  [Hayden  v.  Buoklin,  9  Paige,  512.]  The  lien  will  not  per- 
haps be  impaired  by  ordinary  negligence,  and  will  only  be  lost  by  unusual 
and  unreasonable  delay.  ,  The  delay  may  be  explained,  but  if  not  explained, 
the  question  becomes  one  of  culpable  laches  to  the  injury  of  an  innocent  third 
person.  And  what  constitutes  unreasonable  want  of  diligence  or  undue  delay 
must  be  determined  by  the  particular  circumstances  of  each  case." 

*4 Hammond  v.  Paxton,  58  Mich.  393  (in  this  case  plaintiff'  brought  a  fresh 
suit  in  lieu  of  the  old  one ) . 

Durand  v.  Lord,  115  111.  610  (in  this  case  plaintiff'  delayed,  and  made  repre- 
sentations justifying  belief  that  the  suit  was  abandoned). 
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are  sufficient  to  move  it  to  annul  the  effect  of  a  statutory 
notice.®^ 

Dismissal  having  ended  the  cause,  a  motion  to  re-instate  with- 
out notice  to  the  defendant  does  not  revive  the  judicial  rule  of 
lis  pendens.^^ 

In  the  case  of  the  statutory  notice  an  order  to  cancel  is  re- 
quired which  shall  direct  the  clerk  to  cancel  the  notice  by  a  note 
to  that  effect  on  the  margin  of  the  record  of  the  notice,  referring 
to  the  order.^^ 

After  the  court  has  directed  the  cancellation  of  a  lis  pendens 
for  a  cause  emimerated  in  the  statute,  a  new  lis  pendens  can  not  be 
filed,  and,  if  filed,  will  be  cancelled.^® 

17.  Superseding.]  —  Upon  the  conversion  of  real  property  by 
a  judicial  sale,  or  upon  any  other  substitution  of  a  fund  deposited 
in  court  in  lieu  of  real  property  thereby  discharged,  there  is  no 
longer  any  necessity  for  filing  the  statutory  notice ;  ^'  but  a  statu- 
tory notice  duly  filed,  which  bound  the  real  property,  will  follow 
the  fund  and  bind  that  instead.  - 

18.  Fraud.]  — The  constructive  notice  which  strangers  have, 
whether  by  the  judicial  doctrine  of  lis  pendens  or  the  statutory 
notice,  never  makes  a  purchase  for  value  a  fraud.  Therefore  if 
such  a  transfer  to  a  known  person  is  apprehended,  it  is  well  to 
give  him  express  notice,  which  is  best  done  by  serving  a  copy  of 
the  summons  and  complaint,  with  notice  of  filing  and  service.^ 

19.  No  personal  liability.]  —  Neither  the  judicial  doctrine  of 

95  Hayes  t'.  Nourse,  114  N.  Y.  595  (delay  of  46  years  held  to  nullify  notice). 

96  Davis  V.  McClelland  (Mo.  1887),  8  West.'  Rep.  225.  The  court  here  say: 
"  The  dismissal  of  the  suit  put  the  parties  out  of  the  court,  and  the  entry  of 
the  clerk  was  sufificient  evidence  of  that  fact.  The  Us  pendens  created  by  filing 
an  abstract  of  the  attachment  in  Jasper  county  ended  with  the  dismissal  of 
the  cause.  We  do  not  see  how  the  mere  filing  of  a  motion  to  reinstate  with  the 
clerk  in  vacation,  and  no  notice  thereof  given  to  the  defendants,  could  operate 
as  constructive  notice  to  Mr.  Clark.  The  defendants  were  not  in  court  until 
they  subsequently  appeared  to  the  motion." 

97  Code  Civ.  Pro.,  §§  1671,  1674. 

98  Cohen  v.  Eatkowsky,  43  App.  Div.  196,  59  N.  Y.  ,Supp.  344. 

99  So  held  in  a  mechanic's  lien  case.    Ward  v.  Kilpatrick,  85  N.  Y.  413,  4\8. 
iln  Albert  r.  Back,  52  N.  Y.  Super.  Ct.  550   (aff'd  without  opinion  in  101 

N.  Y.  656 ) ,  the  service  of  a  summons  without  the  complaint,  upon  an  assignee 
for  benefit  of  creditors  in  which  the  assignor  is  named  as  a  co-defendant — held, 
to  constitute  notice  to  the  assignee  of  the  pendency  of  an  action  to  set  aside 
the  assignment,  so  as  to  disentitle  him  to  credit  for  the  amount  of  a  preference 
under  the  assignment  thereafter  paid  by  him.  [Citing  Williamson  v.  Brown, 
15  N.  Y.  354.] 
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Us  pendens  nor  the  statutory  notice^  extends  further  than  the  pur- 
pose of  holding  the  res  within  the  power  of  the  court  and  actually 
retaining  i^  against  claims  of  intermediate  purchasers  or  in- 
cumbrancers. If  the  litigant  seeks  not  to  retain  the  res,  but  to 
charge  an  intermediate  transferee  with  personal  liability  for  rents 
or  profits  —  as  for  instance  by  a  suit  for  damages  for  cutting  and 
carrying  away  timber  from  the  land  in  litigation  —  the  con- 
structive notice  afforded  by  the  general  doctrine  of  lis  pendens, 
or  by  the  statutory  notice,  is  not  enough.  To  make  the  result  of 
litigation  as  to  the  title  to  property  binding  upon  a  stranger  for 
the  purpose  of  rendering  him  liable  in  damages  for  interference 
with  it,  actual  notice  must  be  shown. 

FORM  No.  523. 
Notice  of  pendency  of  action  (statutory  notice  of  lis  pendens). 

[Title  of  court  and  cause,  naming  all  the  parties.] 

iSToTiCE  IS  HEREBY  GIVEN  that  an  action  has  been  commenced 
and  is  now  pending  in  this  court,  upon  a  complaint  of  the  above- 
named  plaintiff  against  the  above-named  defendants  [in  fore- 
closure, say]  for  the  foreclosure  of  a  mortgage*  bearing 
date  the  day  of  ,  one  thousand  nine  hundred  and 
,  executed  by  [names  of  mortgagors],  of  ,  to 
[names  of  mortgagees],  of  [and  which  has  been  duly 
assigned  to  the  above-named  plaintiff],  to  secure  [here  state  the 
amount  of  the  mortgage],  which  mortgage  was  recorded  in  the 
office  of  the  clerk  [or,  register]  of  the  county  of  ,  on  the 
day  of  ,  one  thousand  nine  hundred  and  , 
at  o'clock  in  the  noon,  in  Liber  of  Mortgages, 
at  page 

[Or,  in  partition,  say,  for  the  purpose  of  obtaining  a  partition 
of  the  premises  therein  described,  among  the  owners  thereof,  or 
for  a  sale  thereof  under  the  direction  of  this  court,   and  for  a 

2  Jacobs  V.  Smith,  89  Mo.  673,  2  S.  W.  Rep.  13. 

In  general  tax  sales  purchasers  are  deemed  to  take  by  title  paramount.  But 
in  Brown  v.  Goodwin,  1  Abb.  N.  C.  452  (aff'd  in  75  N.  Y.  409),  it  was  held 
that  if,  pending  a  creditor's  action  to  reach  the  equitable  interest  of  a  judg 
ment-debtor  in  land,  lis  pendens  having  been  filed,  the  land  is  sold  tor  non- 
payment of  the  taxes  of  the  legal  owner,  but  at  the  sale  public  notice  of  the 
judgment  and  the  pendency  of  the  suit  is  given  in  the  hearing  of  all  preseni, 
the  purchaser  takes  subject  to  the  lien  of  the  judgment  obtained  in  the  cred- 
itor's action. 

3  Names  of  parties,  date,  and  place      N.  Y.  Code  Civ.  Pro.,  §  1631. 
and   date   of   record   must  be   stated. 
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division  of  the  proceeds  thereof  among  snch  owners,  according 
to  their  respective  rights.] 

[Or,  in  specific  performance  of  an  agreement  to  sell,  say:  lor 
specific  performance  of  a  certain  agreement  in  writing  made 
between  plaintiff  and  the  defendant  Y.  Z.,  whereby  said  Y.  Z. 
agreed  to  sell  and  convey  to  plaintiff  the  premises  herem 
described  for  the  consideration  expressed  in  said  agreement.] 

[Or,  in  specific  performance  of  an  agreement  to  give  a  mort- 
gage, for  instance,  thus:  upon  a  written  contract  made  by  and  be- 
tween said  A.  B.  and  Y.  Z.  [if  recorded,  may  so  state  as^  which 
contract  was  recorded  in  the  office  of  the  clerk  [or,  register]  of 
the  county  of  ,  in  Liber  of   [Mortgages],  at  page 

,  on  the  day  of  ,  one  thousand  nine  himdred 

and  ,  at  o'clock  in  the  noon,  whereby  the 

said  Y.  Z.,  among  other  things,  agreed  to  give  to  said  A.  B. 
satisfactory  security  for  dollars,  borrowed  by  him  from 

said  A.  B.,  in  which  pending  action  plaintiff  demands  judgment, 
that  said  Y.  Z.  specifically  perform  the  said  agreement,  and  execute 
a  mortgage  upon  the  following  described  real  estate  and  prop- 
erty, for  the  repayment  of  said  sum  of  dollars,  with  in- 
terest by  instalments,  as  specified  in  said  contract.*] 

[Or,  inaction  to  clear  title  and  cancel  deeds,  for  instance, 
tliiis:']  And  that  the  object  of  such  action  is  that  the  said  Y.  Z., 
and  all  persons  holding  or  claiming  to  hold  by  or  under  him,  may 
be  forever  barred  from  all  claim  to  any  estate  of  inheritance  or 
otherwise  in  the  premises  hereafter  described;  that  the  title  to 
said  premises  be  adjudged  to  be  in  the  said  A.  B.  [as  receiver  of, 
etcl  ;  that  the  said  Y.  Z.  surrender  possession  thereof  to  the 
plaintiff;  that  the  cloud  upon  plaintiff's  title  thereto  may  be  re- 
moved, and  that  said  Y.  Z.  execute  and  deliver  to  the  plaintiff  a 
release  of  all  claim,  right  or  interest  of,  in  or  to  said  premises, 
and  that  various  deeds  mentioned  in  the  complaint  filed  here- 
with by  the  provisions  of  which  the  said  Y.  Z.  claims  to  hold 
title  to  said  premises  be  cancelled  and  set  aside,  and  that  a  note  of 
such  cancellation  be  made  upon  the  record  of  such  deeds  in  the 
office  of  the  Register  of  the  county  of 

[Or,  in  an  action  to  establish  a  charge  or  lien,  etc.~\  for  the 
purpose  of  having  it  adjudged  that  the  plaintiff  do  recover  of  the 
defendants  the  sum  of  dollars,  with  interest  thereon  from 

the  day  of  ,  19     ,  besides  the  costs  of  this  action, 

*  Under  such  a  notice  as  this  of  a  subsequent     purchasers     having     no 

demand  for  the  execution  of  a  mort-  other   notice   than   the   notice   of   Us 

fjafje,  it  was  held  that  a  judgment  for  pendens, 
sale   could  not  be   sustained   against 
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and  that  the  hereinafter  described  real  estate  of  the  said  defend- 
ant Y.  Z.  be  charged  with  the  payment  thereof,  and  that  the  same 
is  a  lien  thereon,  for  the  payment  of  which  said  property  should 
be  sold  by  the  judgment  of  the  court  in  this  action. 

[In  every  case  after  such  statement  proceed  thus. -J  And  fhat  the 
[mortgaged]  premises  in  the  county  of  ,  affected  by  [or, 

the  premises  in  said  county  of  ,  of  which  partition  or  sale 

is  sought  —  or,  wherein  dower  is  claimed  —  in]  the  said  action, 
are  at  the  time  of  the  commencement  of  this  action,  and  at  the 
time  of  the  filing  of  this  notice,  situate  in  the  town  of 
[or,  the  ward  of  the  city  of  ]?  in  said 

County  in  the  State  of  ISTew  York,  and  are  described  in  the  said 
mortgage]  as  follows,  to  wit:  [description  as  in  a  well-drawn 
deed']  .^ 

[Date.]  [^Signature  and  office  address  of], 

Plaintiff's  attorney. 

[File,  with  verified^  complaint,  with  the  county  cleric  of  each 
county  where  any  of  the  property  is  located.] 

[Within  sixty  days  after  filing,  the  service  of  the  summons  on 
some  defendant  mu^t  be  made,  or  publication  thereof  begun.''] 

[Direction  for  indexing,  as  in  next  Fdrm.] 

FORM  No.  523. 
Direction  to  index  notice  of  pendency .8 

To  the  county  clerk  of  county : 

You  will  please  index  the  above  notice  to  the  name  o^f  each  of 
the  following  defendants : 
[Names.] 
[Date.]  [Signature  and  office  address  of], 

Plaintiff's  attorney. 

FORM  No.  524. 
AfSdavit  on  motion  to  cancel  lis  pendens. 

[Title  of  court  and  cawse.J 
[Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  for  the  above  named  defendant  _Y. 
Z.,  who  is  the  owner  of  the  premises  described  in  the  complaint 
[or  otherwise  show  his  conection  with  the  premises]. 

5  See  paragraph  8,  supra,  page  880.  paragraph   14,  page  889,  supra;  Lip- 

sSention  1670,  as  amended  in  1904,  Rchitz  v.  Watson.  113  App.  Div.  408. 

reouires  the  complaint  to  be  verified.  8  See  paragraphs  6  and  11,  supra, 

7N.  Y.  Code  Civ.  Pro.,  §  1670;  see  pages  884  and  888. 
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II.  That  this  action  was  brought  Istate  object,  as]  to  compel 
specific  performance  by  the  defendant  Y.  Z.  of  a  certain  alleged 
agreement  for  the  sale  to  the  plaintiff  of  said  premises. 

III.  That  issue  was  joined  in  this  action  in  the  day  of 

,19     ,  by  the  service  of  the  defendant's  answer;  that 
thereafter,  and  on  the  day  of  ,  19     ,  this  action 

was  duly  tried  before  Mr.  Justice  J.  K.,  holding  special  term 
of  this  court  [at  Part  VI  thereof],  and  that  thereafter  said  jus- 
tice duly  made  and  filed  his  decision  wherein  he  directed  judg- 
ment in  favor  of  this  defendant  dismissing  plaintiff's  complaint 
[upon  the  merits.] 

IV.  That  thereafter  and  on  the  day  of  ,  19  > 
judgment  was  duly  entered  in  this  action  in  the  ofiice  of  the 
clerk  of  the  county  of  ,  in  favor  of  the  defendant,  dis- 
missing the  plaintiff's  complaint  [upon  the  merits]  ;  that  on  the 

day  of  ,  19     ,  a  copy  of  said  jiidgment  and  notice 

of  its  entry  were  duly  served  upon  the  plaintiff's  attorney,  as 
appears  by  the  annexed  affidavit  of  M.  N. 

V.  That  more  than  thirty  days  have  elapsed  since  such  service 
of  said  copy  of  judgment  and  notice  of  entry,  and  that  plain- 
tiff's attorney  fias  served  no  notice  of  appeal  therefrom,  and  that 
his  time  so  to  do  has  fully  expired.® 

VI.  That  at  the  time  of  the  commencement  of  this  action,  and 
on  or  about  the  day  of  ,  19  ?  plaintiff  filed  in  the 
ofiice  of  the  clerk  of  this  county  a  notice  of  the  pendency  of  this 
action,  which  was  indexed  against  the  name  of  this  defendant, 
and  contains  a  description  of  the  premises  as  also  described  in 
the  complaint  herein.  The  deponent  desires  that  such  notice 
shall  be  cancelled  according  to  law. 

[Jurat.l  ISignature.] 

FORM  No.  525. 
Order  cancelling  notice  of  pendency.io 

At  a  Special  Term  [etc.,  as  in  Form  No.  94,  page  255.] 

[Title  of  action.'] 

On  reading  and  filing  the  notice  of  motion,  dated  the 
day  of  ,  19     ,  to  cancel  the  notice  of  pendency  of  action 

8  The  defendant  has  a  right  to  the  10  The  motion  may  be  made  by  any 

cancellation  of  the  notice  under  such  person   aggrieved.      N.   Y.    Code   Civ. 

circumstances.      Jarvis    v.    Am.    For-  Pro..    §    l(i74;    s.   P.,   independent  of 

cite   Powder   Co.,   93  App.   Dlv.   234,  statute,  page  73,  supra. 
87  N.  Y.  Supp.  742. 
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and  aflSdavit  of  A.  B.,  verified  the  day  of  ,  19 

[and  upon  tlie  judgment  roll  in  this  action  filed  on  the 
day  of  ,  19     ,  specifying  any  papers  on  which  the  motion 

is  made'],  and  [after  due  notice  approved  by  the  court,  given  to 
Y.  Z.,  and  on  filing  due  proof  thereof  by  the  affidavit  of  M.  IST.], 
and  after  hearing  T.  Z.,  of  counsel  for  [the  defendant]  in  sup- 
port of  the  motion,  and  A.  T.,  of  counsel  for  plaintiff  \^or,  and  no 
one  appearing],  in  opposition,  and  after  due  deliberation  had: 
Now,  on  motion  of  T.  Z.,  attorney  for  [the  defendant] , 

Oedbked,  that  the  notice  of  the  pendency  of  this  action  filed 
by  the  plaintiff  herein  in  the  office  of  the  clerk  of  this  county  on 
the  day  of  ,  19     ,  be  cancelled  of  record,  and  that 

the  clerk  is  hereby  directed  to  enter  on  the  margin  of  the  record 
of  the  same  a  note  of  cancellation  referring  to  this  order  {^and  if 
filed  in  any  other  county,  that  the  clerk  of  county,  upon 

the  filing  in  his  office  of  a  certified  copy  of  this  order,  enter  upon 
the  margin  of  the  record  of  such  notice  filed  in  his  said  office 
a  note  of  the  cancellation  of  the  same  referring  to  this  order]  ; 
and  that  said  [defendant]  have  dollars  costs  of  this  motion 

to  be  paid  by  plaintiff  to  defendant's  attorney. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 
67 
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AKTICLE    III. 

Injunctions  (including  oeder  to  stat  waste,  etc.). 

Section      I.  Obtaining  an  injunction. 
II.  The  security  to  be  given. 

III.  Serving  a>:d  enforcing  an  injunction. 

IV.  Getting  rid  of  an  injunction. 
V.  Remedy  on  the  secueitt. 

SECTION   I. 


obtaining  an  injunction. 


1.  The  practice. 

2.  Applying  on  affidavits  alone. 

3.  Using   the   complaint   as   an  affi- 

davit. 

4.  Relative    functions    of    complaint 

and  affidavits. 

5.  Prudential  rules  for  drawing  in- 

junction     papers  —  the      com- 
plaint. 

6.  —  the  affidavits. 

7.  —  the  injunction. 

8.  Who  to  be  addressed. 

9.  Mandatory  injunctions. 

10.  Order  to  stay  waste. 

11.  Staying  legal  proceedings. 

12.  Temporary   injunction    dependent 

upon  nature  of  action. 

I.  Moving  papers. 
Forms. 

(526)  Complaint  in  action  in  which 

the  right  to  a  temporary 
injunction  depends  on  the 
nature  of  the  action. 

(527)  Affidavit   to  truth  of   allega- 

tions in  complaint. 

(528)  Affidavit  in  corroboration,  by 

attorney. 

(529)  Affidavit  to  truth  of   allega- 

tions in  complaint;  another 
form. 

(530)  The  same;   another  form. 

(531)  Another    form;     affidavit    to 

obtain  injunction  against 
delivery  of  pledge  wrong- 
fully sold. 

(532)  Oath  to  I'eason   for  not  pre- 

senting complaint. 

(533)  Oath    denying    collusion;     to 

annex  to  a  bill  of  inter- 
pleader. 


(534)  Affidavit    by    co-plaintiflfs    in 

support  of  motion  for  in- 
junction. 

(535)  Notice  of  motion  before  court 

or  judge,  for  injunction. 

(536)  The  same,  in  action  of  inter- 

pleader. 

(537)  Notice  of  motion  at  Appellate 

Division  for  injunction  to 
restrain  State  officer  or 
board,  or  employee  thereof, 
in  statutory  duty. 

II.  Injunctions. 

( 538 )  Injunction,  ex  parte,  by  court 

or  judge,  where  the  right 
depends  on  the  nature  of 
the  action  —  general  form 
with  or  without  order  to 
show  cause  why  it  should 
not  be  continued. 

(539)  Injunction,  ex  parte,  by  court 

or  judge,  against  wrongful 
delivery  of  stock  pledged 
( absolute ) . 

(540)  Injunction  against  disposal  of 

negotiable  bonds,  with  order 
to  show  cause. 

(541)  Injunction  against  taking  let- 

ters from  post  office,  with 
order  to  show  cause. 

(542)  Injunction  against  municipal 

corporation,  forbidding 
them  to  authorize  the  con- 
struction of  a  city  railroad. 

(543)  Injunction  in  aid  of  attach- 

ment, with  order  to  show 
cause. 

(544)  Injunction   against   summary 

proceedings  to  dispossess; 
with  order  to  show  cause.  ' 
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(545)  Injunction  in  action  of  inter- 

pleader, with  order  to  show 
cause. 

(546)  Injunction  ex  parte,  by  judge 

of  court,  where  the  right  de- 
pends on  extrinsic  facts; — 
general  form,  with  or  with- 
out order  to  show  cause 
why  it  should  not  be  con- 
tinued. 

(547)  Another      form;      injunction 

against  disposing  of  prop- 
erty to  defraud  plaintiff 
(in  divorce). 

(548)  Another   form;    against  sher- 

iff's interference  with  re- 
ceiver. 

(549)  Condition  as  to  further  secu- 

rity,  and   speeding   appeal. 

(550)  Order  denying  motion  to  con- 

tinue injunction  contained 
in  order  to -show  cause,  and 
vacating  temporary  order. 

(551)  Injunction,     after     contested 

motion,  on  notice  or  order 
to  show  cause. 

(552)  Leave  reserved,  in  denial,  to 

apply  again,  or  in  a  partial 
injunction  to  apply  for 
more  stringent  injunction, 
on  further  evidence. 

(553)  Leave  to  defendant  to   movo 

to  modify  or  dissolve. 

(554)  Order    denying   motion   with- 

out prejudice. 

II.   Statements  of  acts  enjoined, 

TO    BE    inserted    IN    THE   FOHE- 
GOIKQ  FORMS  FOR  INJUNCTIONS. 

1.  As  to  real  property. 

(555)  Against  trespass  to  real  prop- 

erty. 

(556)  - —  waste  or  alienation. 

(557)  - —  waste   by   cutting   timber. 

(558)  —  contractor  using  lands  ex- 

cept for  his  work. 

(559)  —  working  a  mine. 

(560)  —  tenant  of  a  mine. 

(561)  —  taking  possession  of  lands 

without  payment. 

(562)  —  taking   rents   and   profits. 

(563)  —  tax  or  assessment  sale,  etc. 

(564)  —  removing  fixtures. 

(565)  —  nuisance  —  burning  brick. 
(566) continuance        of 

slaughterhouse. 
1567)   —  noisy  bells. 
(568)  —  obstructing  lights. 


(569)  —  removing     plaintiff's     ob- 

structions    to     defendant's 
lights. 

(570)  —  undermining         plaintiff's 

land. 

—  obstructing  streams,  etc. 
— •  obstructing     tow-path     or 

navigation. 

—  stopping  a  way. 

—  diverting  a  water-course. 

—  erection,  and  to  compel  re- 
moval of  buildings. 

—  authorizing  the  laying  of 
u  railroad  in  a  city  street. 

—  laying  a  railroad  in  a  city 
street. 

( 578,  579 )   —  building    in    violation 
of  covenant. 

—  change  in  use  of  premises. 

—  contractor  interfering  with 
work  after  forfeiting  his 
contract. 

—  underletting. 

—  carrj'ing  on  business   for- 
bidden by  lease. 

—  preventing   lessee    of   the- 
atre from  using  it. 


(571) 
(572) 

(573) 
(574) 
(575) 

(576) 

(577) 


(580) 
(581) 


(582) 
(583) 

(584) 


2.    As  to  personal  property. 

(585)  Against  transferring  negotia- 

ble paper. 

(586)  —  transfer  of  stock. 

(587)  —  transferring  assets. 

(588)  —  assigning,  etc.,  patents. 

(589)  —  removing  chattels. 

(590)  —  receiving  moneys  from  tbe 

sheriff. 

3.    As  to  productions  of  mind  or  art. 

(591)  Against  publishing  booK. 

(592)  —  imitating   plaintiff's    pub- 

lications. 

(593)  —  sale    or     disposition,    but 

not   against   use    of   plates, 
etc.,  for  publication. 

(594)  —  representation    of    drama. 

( 595 )  —  publishing   private   letter.  • 

(596)  —  utilizing  patents. 

(597)  —  resuming     practice,     after 

having  sold  business. 

(598)  —  disclosure    of    secrets    by 

clerk. 

(599)  —  use   of  a  secret   in  trade, 

by  one  who  acquired  it  in 
violation  of  contract. 

(600)  —  infringing  patent. 
(601-604)   —  infringement  of  trade- 
mark. 
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(605)  —  infringement  of  name,  and 
taking  letters  from  post- 
ofiiee. 

(606,607)   —  infringement  of   sign, 

etc. 
4.    Parties  in  peculiar  relations. 

(608)  In  creditor's  actions. 

(609)  Against  carrying  out  void  as- 

signments. 

(610)  —  receiving   proceeds   of   ac- 

tion. 

(611)  —  husband's  interference 

with  wife's  property. 

(612)  —  entering      confession       of 

judgment. 

(613)  —  disposing    of    partnership 

assets. 

(614)  Another  form;  where  dissolu- 

tion is  not  sought. 

(615)  Against      interference      with 

fund  to  be  reached. 

(616)  —  assignee     for     benefit     of 

creditors  making  payments. 

(617)  —  bank  paying  over  deposit 

made  by  agent. 

(618)  —  the    reorganization    of    a 

corporation. 

(619)  —  preventing  use  of  records. 

( 620 )  —  creating  or   filling  vacan- 

cies. 

(621)  —  holding  corporate  election. 

(622)  —  voting  on  stock. 

(623)  —  giving  proxy. 

(624)  —  inspectors  receiving  votes. 

(625)  —  issue  or  transfer  of  stock, 

etc.,  to  an  officer. 

(626)  —  mortgaging  railroad. 

(627)  —  issuing  corporate  bonds. 

(628)  —  paying  interest  on  bonds. 

( 629 )  —  officers    of    a    corporation 

executing  a  contract. 
(630,631)   —  violation  of  agreement 
respecting    corporate    busi- 


(632)  Mandatory  injunction  against 

refusal  to  pay  over  funds 
pursuant  to  a  continuing 
contract. 

(633)  Against  railroad  company  in- 

terfering with  construction 
of  cross-road. 

(634)  —  usurping  office  and  taking 

the  fees. 

(635)  —  police  interference. 

(636)  —  interference    with    health 

board. 

(637)  —  intimidating         plaintiff's 

employes. 

5.    Restraint   of   legal  proceedings. 

(638)  Injunction   and   stay   of  pro- 

ceedings against  plaintiff  in 
cross-action  and  all  others 
similarly  situated,  against 
suing,  pending  litigation  on 
a  precedent  question. 

(639)  Against  proceedings  at  law; 

ejectment. 

(640)  The    same;    action    for    dam- 

ages, etc. 

(641)  The  same;  with  leave  to  pro- 

ceed to  judgment. 
(642,643)   The  same;    in   a  case  of 
interpleader. 

(644)  Another  form;   action  affect- 

ing specific^  property. 

(645)  Against    prosecuting    divorce 

in  another  State. 

(646)  —  sale  on  execution. 

(647)  —  sheriff   executing   writ   of 

assistance. 
(648-651)   —  proceedings     for    dis- 
possession. 

IV.      AlVIDAVIT    AND    ORDBE    TO     STAT 
WASTE. 

(652)  Affidavit    and    order    to   stay 

waste. 

(653)  Order  to  stay  waste. 


1.  The  practice.]  —  The  temporary  injunction  may  be  granted 
prior  to  service  of  the  summons." 

Before  answer  the  order  may  be  granted  ex  parte;  after  answer, 
only  upon  notice,  or  order  to  show  cause^^  (though  a  restraining 

u  People  eo!  rel.  Cauffman  v.  Van  Buren,  136  N.  Y.  252  (to  take  effect  when 
served  with  summons ) . 

12N.  Y.  Code  Civ.  Pro.,  §  609;  Rhodes  v.  Wheeler,  48  App.  Div.  410,  63 
-N.  1.  bupp  184.  (The  application  upon  notice  must  be  made  to  a  Special 
lerm  or  judge  within  the  judicial  district,  or  in  an  adjoining  county.) 
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order  may  issue  until  the  hearing  and  decision  of  the  applica- 
tion).^^ 

The  practice  is  either  (1)  to  take  an  order  to  show  cause  why  an 
injunction  should  not  be  granted,  with  injunction  until  the  hearing 
imd  decision  of  the  motion;  ^*  or,  (2)  an  injunction  until  the  fur- 
ther order  of  the  court  or  judge,  with  an  order  to  show  cause  why 
it  should  not  be  continued  pending  the  fiction;  or,  (3)  an  absolute 
injunction  pending  the  action,  or  until  the  further  order  of  the 
court  leaving  it  for  the  plaintiff  to  move  to  vacate ;  or,  (4)  to  move 
on  notice,  or  on  order  to  show  cause  as  a  short  notice  of  motion, 
f(ir  an  injunction,  but  without  restraint  in  the  nieantime. 

The  first  two  methods  are  substantially  the  same.^^ 

From  an  order  to  show  cause  with  restraint  in  the  meantime, 
no  appeal  lies  except  from  the  order  made  after  the  hearing,  or 
from  an  order  made  on  motion  to  vacate  or  modify,  as  it  is  only 
temporary  in  character."  And  the  same  principle  appears  appli- 
cable to  the  second  mode  of  application. 

A  court  of  equity  has  no  inherent  absolute  power  to  grant  tem- 
porary injunctions,  pending  action;  the  authority  so  to  do  must 
be  found  in  the  Code.^^ 

Under  either  the  first^*  or  second^"  mode  of  application  security 
should  alike  be  required  in  ordinary  cases ;  for  such  temporary 
restraint  is  one  form  of  relief  by  injunction  which  the  Code  pro- 
vides for,  and  which  the  provisions  for  security  contemplate. 

The  first  three  methods,  obtaining  immediate  restraint,  ex  parte, 
are  allowable  even  without  security  when  the  injunction  is  to  stay 
waste  or  other  damages  in  an  action  affecting  real  property,  and  is 
granted  by  the  court  or  a  judge  thereof  (not  bv  a  county  judge), 
either  before  or  after  answer,  being  sustained  by  the  statute  as  to 
orders  to  stay  waste.^" 

13 /(f.     Sweet  r.  Mowry.  71  Hun,  383,  25  N.  Y.  Supp.  32. 

1*  The  papers  on  obtaining  such  an  order  to  show  cause  do  not  have  to  show 
that  necessity  exists  for  less  than  eight  days'  notice  of  motion.  Eevnolds  Co. 
r.  Dreyer,  12  Misc.  368,  33  N.  Y.  Supp.  649. 

15  Except  the  quantum  of  damage  enforcible  against  the  undertaking  if  the 
court  denies  the  injunction  on  the  motion.  Pee  Sara'ent  v.  St.  Mary's,  etc.. 
Asylum,  112  App.  Div.  674,  98  N.  Y.  Supp.  632  (holding  that  no  couiisel  fees 
eould  be  collected  where  the  injunction  was  by  its  terms  to  continue  only  till 
the  hearinsr  and  decision  of  the  motion,  and  the  court  denied  the  motion). 

isBloodgood  v.  Erie  R.  R.  Co.,  51  Barb.  273;  Watt  v.  Watt,  2  Robt.  685. 
As  to  the  inherent  power  of  the  court,  see  Receivers. 

ITBachman  v.  Harrington,  184  N.  Y.  458. 

18  Methodist  Churches  v.  Barker,  18  N.  Y.  463. 

19  Sheldon  r.  Allerton,  1  Sandf.  700,  1  Code  Rep.  93. 

20  See  Forms  No.  6.52  and  No.  653. 
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They  are  also  allowable  even  without  security  where  the  injunc- 
tion is  sought  for  the  protection  of  a  receiver  or  other  officer  of  the 
court  in  the  discharge  of  his  duties,  if  the  order  be  made  by  the 
court.^^ 

In  other  cases  they  are  allowable  before  or  after  answer,  upon 
security.     Security  is  not  dispensed  with  by  asking  a  receiver. 

In  other  cases  than  those  above  stated  the  third  method  is  not 
allowable  except  before  answer. 

The  fourth  method  is  rarely  resorted  to  except  where  the  danger 
of  immediate  injury  is  slight,  and  it  is  preferred  to  argue  the 
question  of  right  before  giving  security. 

File  the  motion  papers  within  ten  days  after  securing  the  in- 
junction order.  ^^ 

2.  Applying  on  affidavits  alone.] — A  temporary  injunction 
will  not  be  granted  on  affidavits  alone,  without  a  complaint,  where 
the  right  to  the  injunction  depends  on  the  nature  of  the  action,^' 
and  no  facts  can  be  considered  (pertinent  to  establishing  the  cause 
of  action)  unless  they  are  contained  in  the  complaint.^'*  The  com- 
plaint must  demand  a  permanent  injunction  as  part  of  the  relief 
sought.^^  Such  an  injimction  order,  granted  without  a  complaint, 
though  irregular,  is  not  void.^® 

If  the  facts  on  which  the  injunction  is  sought  are  extrinsic  to 
the  cause  of  action,  an  application  may  be  made  upon  affidavit 
alone,^'^  with  the  summons. 

3.  Using  the  complaint  as  an  affidavit.]  —  By  the  K'ew  York 
statute^*  a  verified  complaint  is  to  be  deemed  an  affidavit,  and  so 
it  should  upon  sound  general  principles'^  without  the  aid  of  such 

-1  See  Phcenix,  etc.,  Co.  v.  North  River  Const.  Co.,  6  Civ.  Pro.  Rep.  106. 

22  Gen.  Rule  No.  4. 

23  N.  Y.  Code  Civ.  Pro.,  §  603:  Woodburn  v.  Hyatt,  34  App.  Div.  246,  54 
N.  Y.  Supp.  597;  Huntington  v.  Cortland  Home  Tel.  Co.,  62  App  Div.  517, 
71  N.  Y.  Supp.  84. 

24  Sanders  v.  Ader,  26  App.  Div.  176,  49  N.  Y.  Supp.  964;  Sheehy  v.  Mc- 
Millan, 26  App.  Div.  140,  49  N.  Y.  Supp.  1088;  Cushing  v.  Ruslander,  49  Hun, 
19,  1  N.  Y.  Supp.  505,  15  Civ.  Pro.  Rep.  106;  Goldman  v.  Corn,  111  App.  Div. 
074,  97  N.  Y.  Supp.  926;  Loewenstein  v.  Loewenstein,  114  App.  Div.  65. 

25  McHenry  r.  Jewett,  90  N.  Y.  58. 

26  Roosevelt  v.  Edson,  51  N.  Y.  Super.  Ct.  238  (rev'd  on  other  grounda, 
1  How.  Pr.  [N.  S.]  482). 

2T  Cont.  Store  Service  Co.  v.  Clark,  100  N.  Y.  365,  1  How.  Pr.  (N  S  )  497, 
7  Civ.  Pro.  Rep.  183. 

28  N.  Y.  Code  Civ.  Pro.,  §  3343,  subd.  11. 

29  Where  the  complaint  states  all  the  facts  necessary  to  lay  the  foundation 
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a  statute,  unless  the  verification  is  such  that  the  allegations  are  not 
positively  sworn  to.^**  But  it  is  the  better  practice  where  the  com- 
plaint is  an  essential  part  of  the  papers  upon  the  application  (see 
preceding  paragraph),  to  apply  on  affidavit  in  support  of  the  com- 
plaint, because  the  rules  of  pleading  forbid  the  incorporation  of 
evidence,  and  it  is  usually  desirable  to  present  facts  outside  of  the 
right  of  action  itself,  showing  the  necessity  of  an  immediate  re- 
straining order.^^  Moreover,  under  the  jSFew  York  rule  of  court 
there  must  be,  on  an  ex  parte  application,  an  affidavit  that  no  pre- 
vious application  has  been  made,  or,  if  any,  stating  what.''- 

\^'here  the  right  to  an  injunction  depends  upon  the  nature  of 
the  action,  and  the  complaint  is  so  drawn  and  verified  as  to  aver 
all  the  material  facts  upon  the  personal  knowledge  of  the  party 
who  verifies  it,  the  question  whether  the  complaint  will  be  suffi- 
cient as  to  facts  without  any  other  affidavit  will  dej^end  on 
whether  the  oath  of  the  party  is  sufficient  proof.^^ 

4.  Relative  functions  of  complaint  and  affidavits.]  —  It  is  not 
the  function  of  the  complaint  as  a  pleading  to  state  evidence.  So 
far  as  it  does  state  facts  with  such  a  verification  as  makes  it  evi- 
dence of  them,  it  is  available.  When  a  complaint  is  used  as  an 
affidavit,  the  evidential  force  of  it  must  be  tested  by  the  same  rule 
that  is  applied  to  other  affidavits,  which  is,  that  only  such  allega- 
tions as  are  sworn  to  positively,  or,  if  stated  on  information  and 
belief,  where  the  source  of  the  information  and  groimds  of  the 
belief,  are  given,  can  be  taken  as  true  or  established.^*     It  is  the 

for  an  injunction,  and  the  plaintiff  swears  to  them  by  verification  positively, 
the  complaint  may  be  used  for  the  purpose  of  obtaining  an  injunction. 
Minor  v.  Terry,  6  How.  Pr.  208,  1  Code  Kep.  (N.  S.)  384;  s.  p.,  WoodruflF  v. 
Fisher,  17  Barb.  224  (where  the  injunction  was  dissolved  on  other  jjrounds)  ; 
Levy  V.  Ley,  6  Abb.  Pr.  89 ;  Freshwater  v.  Pittsburgh  R.  R.  Co.  6  W.  Va.  503. 

30  Southern  Plank  Road  Co.  v.  Hixon,  5  Ind.  165  (bill  only  verified  in  old 
form,  in  alternative)  ;  s.  P.,  City  of  Atchison  v.  Bartholow,  4  Kans.  124;  Hone 
V.  Moody,  59  Ga.  731 ;  Chesapeake  R.  R.  Co.  v.  Huse,  5  W.  Va.  579. 

See  article  on  Vekification,  p.  485. 

31  See  Clark  v.  King  &  Bro.  Pub.  Co.,  40  App.  Div.  405,  57  N.  Y.  Supp.  97.o. 

32  See  Motions,  page  118. 

33  That  it  may  be  sufficient,  see  Fowler  v.  Burns,  7  Bosw.  637 ;  Woodruflf  r. 
Fisher,  17  Barb.  224;  Levy  v.  Ley,  6  Abb.  Pr.  89;  Scott  v.  Uoneghy,  17  B. 
Monr.  (Ky.)  321,  324:  Franklin  Savings  Institution  v.  M.  M.  Bank  of  Wheel- 
ing, 1  Met.  (Ky. )  156.  But  see  the  rules  as  stated  in  the  next  succeeding 
paragraphs. 

34  Clark  V.  King  &  Bro.  Pub.  Co.,  40  App.  Div.  405,  57  N.  Y.  Supp.  975. 
Yet  an  allegation  of  defendant's  intention  to  continue  the  wrongful  act,  based 
on  information  and  belief  without  disclosing  the  source,  is  not  to  be  treated 
as  a  nullity  when  not  met  by  a  denial  by  defendant  of  the  existence  of  such 
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function  of  the  affidavits  to  supply  evidence  not  afforded  by  the 
complaint,  to  corroborate  by  other  witnesses  evidence  that  is 
afforded  by  the  complaint,  and  to  state  the  condition  of  the  cause. 
Where  the  right  to  a  temporary  injunction  depends  on  the  nature 
of  the  action,  all  the  facts  necessary  to  show  that  plaintiff  is  en- 
titled to  the  relief  asked,  must  be  alleged  in  the  complaint.^^  A 
general  allegation  of  irreparable  injury  apprehended  or  threatened, 
not  supported  by  facts  or  circumstances  tending  to  justify  it,  is 
wholly  insufficient;^^  the  court  should  not  grant  the  injunction 
unless  satisfied  that  continuance  of  the  act  during*^  pending  of 
action  will  produce  injury,  and  the  complaint  must  show  the 
nature  of  the  damages  and  why  they  would  be  irreparable.^* 
The  affidavits  may  support  these  allegations  with  evidence,  and 
may  corroborate  them  with  collateral  facts,^"  but  it  is  unavailing 
to  introduce  into  the  affidavit  a  substantial  ground  of  relief  as  to 
which  the  complaint  does  not  contain  any  allegations;  for  the 
affidavits  to  such  facts  are  considered  only  as  evidence  of  the  alle- 
gations of  the  complaint.** 

5.  Prudential  rules  for  drawing  injunction  papers  —  the  com- 
plaint. ]  —  See  that  the  verification,  if  not  positive  and  unquali- 
fied,*^ is  not  in  the  old  form,  qualified  by  saying,  "  except  as  to  the 
matters  therein  stated  on  i7i formation"  etc.,  but  by  saying,  "  ex- 
cept as  to  the  matters  therein  stated  to  he  alleged  on  information," 
etc.     If  it  be  qualified  in  the  old  form,  it  will  not  avail  as  proof, 

an  intent;  such  intent  under  such  circumstances  may  properly  be  assumed 
to  be  established.  Finegan  v.  Eckerson,  32  App.  Div.  233,  52  N.  Y.  Supp.  993. 
If  such  intent  were  denied,  the  injunction  should  be  vacated.  Gray  v.  De 
Castro,  82  Hun,  281,  31  N.  Y.  Supp.  470. 

35  See  paragraph  2  and  next  paragraph. 

36McHenry  v.  Jewett,  90  N.  Y.  58;  Brass  v.  Eathbone,  153  id.  435;  Gold- 
man V.  Corn,  111  App.  Div.  674,  97  N.  Y.  Supp.  926;  Ehrich  v.  Grant,  111 
App.  Div.  197,  97  N.  Y.  Supp.  600. 

37  Flint  r.  Charman,  6  App.  Div.  121,  39  N.  Y.  Supp.  892.  The  fact  that 
some  damage  will  be  sustained,  by  fair  inference,  is  sufficient.  Williams  r. 
Montgomery,  145  N.  Y.  518,  528. 

38  It  was' held  in  Glascoe  v.  Willard,  44  Misc.  166,  89  N.  Y.  Supp.  791,  that 
if  the  complaint  fails  to  show  such  facts,  the  defect  cannot  be  supplied  by 
the  affidavits  submitted. 

39  Brooks  V.  Bicknell,  3  McLean,  250. 

40  Stull  r.  Westfall,  25  Hun,  1 ;  Sanders  v.  Ader,  26  App.  Div.  176,  49  N.  Y. 
Supp.  964.  But  the  court  may  consider  the  case  made  from  all  the  papers  pre- 
sented. Sun  Print.  &  Pub.  Assoc,  v.  Delaney,  48  App.  Div.  623,  62  N.  Y. 
Supp.  750. 

«  See  p.  486. 
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but  full  proof  must  be  presented  in  the  affidavits,  in  addition  to 
the  complaint.*^ 

If  the  injunction  is  sought  by  reason  of  the  nature  of  the  action, 
the  question  of  the  right  to  a  temporary  injunction  depends  upon 
the  allegations  of  the  complaint,  and  unless  it  appears  from  such 
allegations  that  plaintiff  is  entitled  to  the  final  judgment  of  in- 
junction, the  injunction  pendente  lite  cannot  issue.  Where  the 
complaint  itself  shows  no  cause  of  action  or  right  to  relief  in  such 
case,  such  right  cannot  be  established  by  affidavit.*^'  Let  the 
prayer  for  relief  mention  an  injunction  pending  the  action,  especi- 
ally if  the  motion  is  before  answer.** 

61  —  the  affidavits.]  —  Let  the  evidence  come  from  those  hav- 
ing, as  far  as  practicable,  personal  cognizance  of  the  facts  sworn 
to  and  let  the  affidavit  show  that  this  personal  knowledge  exists.*^ 
Eeasonable  exceptions,  however,  are  allowed  in  applying  this  re- 
quirement. Thus,  a  creditor's  bill  may  state  the  judgment,  execu- 
tion, etc.,  upon  information  of  the  attorney.*® 

If  a  third  person's  oath  is  substituted  for  that  of  the  plaintiff 
as  to  facts  which  might  be  presumed  to  be  within  the  plaintiff's 
cognizance,  state  in  the  affidavit  the  reason  why  it  is  not  made  by 
plaintiff. 

If  statements  are  made  on  information  and  belief,  state  the 
sources  of  the  information  and  groimds  of  belief,  and  disclose  the 

*2  See  article  on  Verification,  p.  485. 

*3  Heine  v.  Rohner,  29  App.  Div.  239,  51  N.  Y.  Supp.  427;  Hudson  Valley 
R.  R.  Co.  V.  O'Connor,  95  App.  Div.  6,  88  N.  Y.  Supp.  742;  Leonard  v.  Schmidt, 
109  App.  Div.  549,  96  N.  Y.  Supp.  491.    And  see  paragraph  2,  supra. 

*4  It  appears  that  under  the  present  system  the  omission  of  this  prayer  for 
preliminary  injunction  ought  never  to  be  alone  regarded  as  sufficient  ground 
for  denying  a  contested  motion.  The  only  existing  justification  for  now  apply- 
ing this  rule  is  in  a  case  where  by  reason  of  the  omission  of  the  prayer  de- 
fendant may  have  postponed  answering,  and  thus  subjected  himself  to  an 
ex  parte  injunction,  but  as  even  after  answer  the  court  may  grant  an  ex  parte 
ad  interim  injunction  on  a  notice  of  motion,  the  distinction  is  not  very  sub- 
stantial, and  the  defect  of  prayer,  if  it  oe  one,  should  be  allowed  to  be  imme- 
diately supplied  by  amendment  if  the  complaint  be  otherwise  sufficient.  Ver- 
milyea  v.  Vermilyea,  14  How.  Pr.  470. 

In  substance  there  is  no  more  reason  why  the  complaint  should  pray  for  a 
temporary  injunction  than  for  any  other  provisional  remedy  desired. 

*5The  rule  is  enforced  in  New  York,  with  considerable  strictness  in  some 
judicial  departments,  that  an  affidavit  ostensibly  based  on  personal  knowledge 
may  be  rejected  by  the  court  if  it  appears  that  the  statements  must  have 
been  made  upon  hearsay,  the  source  of  which  is  not  disclosed. 

«iHamersley  v.  Wyckoff,  8  Paige,  72. 
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reason  why  positive  affidavits  are  not  produced;  otherwise  they 
constitute  no  proof  of  the  f acts.*^ 

If  documents  are  relied  on  as  evidence,  or  as  sources  of  infor- 
mation, annex  copies  of  them;  to  state  the  effect  of  their  pro- 
visions is  insufficient.**  There  is  an  exception  to  this  rule  in  the 
case  of  stating  the  results  of  the  examination  of  voluminous  docu- 
ments, such  as  books  of  account,  in  which  case  the  general  rule  of 
evidence  will  sanction  a  general  statement  of  the  result;  but  the 
competency  of  the  affiant,  and  his  thorough  examination  of  the 
documents,  should  be  shown,  and  any  specific  fact,  such  as  the 
state  of  a  particular  account,  should  usually  be  evidenced  by  em- 
bodying or  annexing  a  copy  of  it. 

7.  —  the  injunction.]  —  The  language  of  an  injunction  should 
be  so  clear  and  explicit  that  an  unlearned  man  can  understand  it 
without  employing  counsel  to  advise  him  what  he  has  a  right  to 
do.*®  It  should  in  itself  contain  sufficient  to  apprise  the  reader^" 
what  he  is  restrained  from  doing,  without  the  necessity  of  his  re- 
sorting to  the  bill  or  complaint  on  file  to  ascertain  what  is  meant.^^ 

Hence  to  enjoin,  for  instance,  an  infringement  of  trade-mark,  * 
it  is  better  to  embody  in  the  injunction  a  copy  of  the  label  to  be 
protected,  or  to  annex  it  and  refer 'to  it  as  such;  for  if  it  be,  as 

«Cupples  Envel.  Co.  v.  Lackner,  99  App.  Div.  231,  90  N.  Y.  Supp.  £54; 
Gillette  v.  Noyes,  92  App.  Div.  313,  86  N.  Y.  Supp.  1062. 

48  Meyer  r.  Moress,  106  App.  Div.  556,  94  N.  Y.  Supp.  771. 

iS  Laurie  v.  Laurie,  9  Paige,  234 ;  Clark  v.  Clark,  25  Barb.  76. 

BO  Tlie  rules  in  the  text  were  approved  and  applied  in  Lyon  v.  Botchford,  25 
Hun,  57,  refusing  to  punish  violation  of  injunction  against  removing  barK 
from  the  premises  "  until  the  same  shall  have  been  ranked  as  usually  done  hy 
tanners  in  1871"  [nine  years  before  the  suit],  and  "from  doing  any  act  or 
thing  upon  or  about  said  premises  not  permitted  or  allowed  hy  the  contract 
mentioned  in  such  complaint."  So  an  injunction  forbidding  defendant  to 
interfere  with  "  any  of  the  said  partnership  property,  or  from  collecting  the 
partnership  debts  or  other  moneys,"  but  containing  no  reference  whatever  to 
any  particular  firm  or  co-partnership  business,  is  not  sufficiently  definite  to 
put  the  defendant  in  contempt.  Moat  v.  Holbein,  2  Edw.  188;  s.  p.,  Cother  v. 
Midland  Railway,  2  Phillips,  469;  s.  c,  5  Railw.  C,  187,  holding  that  an  in- 
junction should  be  so  expressed  as  to  inform  the  defendant  of  the  precise  limits 
of  his  right,  and  not  expose  him,  in  the  exercise  of  such  right,  to  the  conse- 
quence of  violating  a  vague  injunction.  Compare,  however,  Parker  v.  First 
Avenue  Hotel  Co.  (Eng.  Ct.  of  App.,  1883),  49  Law  Times  R.  (N.  S.)  31S. 
holding  that  a  general  form  is  proper,  unless  the  case  is  ripe  for  decision,  and 
the  right  can  be  defined.  In  this  case  the  injunction  was  against  obstructing 
lights  as  they  had  been  previously  enjoyed,  ahd  it  was  held  that  only  in  special 
circumstances  should  the  court  define  the  permissible  structure  in  detail ;  other- 
wise plaintiff  was  entitled  to  an  injunction  in  general  terms. 

51  But  actual  knowledge  may  be  enough  to  put  him  in  contempt.  Sullivan  v. 
Judah,  4  Paige,  444;  Byam  v.  Stevens,  4  Edw.  119. 
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is  very  common  practice,  identified  only  by*  reference  to  the  com- 
plaint, it  will  be  usually  necessary  to  serve  the  complaint  with 
the  injimction  on  any  agent  or  servant  whom  it  is  desired  to  put  in 
contempt  in  case  of  violation ;  and  even  then  it  may  be  difficult  to 
charge  him  in  contempt. 

In  construing  an  injunction  it  will  not  be  treated  as  by  implica- 
tion restraining  acts  that  would  not  be  injurious  to  plaintiff  ;^^ 
therefore  it  should  be  explicit  as  to  doubtful  matters;  but  it  is 
better  to  make  it  so  by  a  concise  general  statement  than  by  too 
minute  an  enumeration  of  particulars  which  may  raise  an  implica- 
tion that  particulars  not  enumerated  are  excluded. 

In  an  action  to  enjoin  for  breach  of  covenant,  the  injunction 
will  only  be  extended  to  breaches  as  to  which  the  plaintiffs  show 
that  they  require  protection.  General  words  prohibiting  any  act 
in  breach  of  the  covenants  should  not  be  inserted  if  no  general 
danger  is  shown;  for  the  court  does  not,  without  necessity,  pre- 
sume there  will  be  a  violation  of  the  covenants.^^ 

8.  Who  to  he  addressed.^  — An  injunction  should  not,  in  gen- 
eral, be  directed  to  persons  who  are  not  defendants.^* 

It  is,  however,  usual  and  proper  to  express  that  the  agents,  at- 
torneys and  servants  of  the  defendant  are  enjoined  f^  and  whether 
they  are  named  or  not,  they  are  bound  by  it,  if  they  have  notice  of 
it.®^  But  in  an  action  to  restrain  legal  proceedings  at  law,  it  is 
improper  to  join  as  a  defendant  the  attorney  employed  in  those 
proceedings,  unless  something  more  is  alleged  against  him  than 
the  prosecution  of  his  client's  rights.^'^ 

52  Wilkinson  v.  First  Nat.  Ins.  Co.,  72  N.  Y.  499,  aff'g  9  Hun,  522  (holding 
that  an  injunction  against  receiving  a  fund  did  not  necessarily  forbid  suing 
to  judgment  for  it. 

So  prosecuting  a  suit  at  law  against  the  heirs,  is  not  a  violation  of  an  injunc- 
tion against  suing  the  executors  for  the  debt.    Dale  v.  Rosevelt,  1  Paige,  35. 

53  Earl  of  Mexborough  v.  Boiver,  7  Beav.    (29  Eng.  Ch.)    127. 

54  Marty  v.  Marty,  66  App.  Div.  527,  73  N.  Y.  Supp.  369 ;  Fellows  v.  Felloi\-s, 
4  Johns.  Ch.  25;  Chase  v.  Chase,  1  Paige,  198;  Watson  v.  Fuller,  9  Hoav.  Pr. 
425;  People  v.  N.  Y.  Common  Pleas,  3  Abb.  Pr.  181;  Bloomfield  v.  Snowden, 
2  Paige,  355;  Sage  v.  Quay,  Clarke,  347;  Edmonston  !'.  MoLoud,  19  Barb.  35fl. 
For  some  exceptions  to  this  rule,  see  Hofifm.  Prov.  R.  363. 

55  That  the  agent  may  be  made  a  defendant  and  enjoined  when  his  principal 
cannot  be  reached,  see  Osborn  v.  Bank  of  U.  S.,  9  Wheat.  738. 

66  People  ex  rel.  Stearns  v.  Marr,  181  N.  Y.  463. 

57  Compare  Lord  Wellesley  v.  Earl  of  Mornington,  11  Beav.  181;  Davis  v. 
Mayor,  etc.,  of  New  York,  1  Duer,  451 ;  Armitage  v.  Hoyle,  2  How.  Pr.  (N.  S.) 
438. 
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9.  Mandatory  injunctions.']  — A  temporary  injunction  of  a 
mandatory  character  should  rarely  be  granted  (save  on  an  admis- 
sion by  defendant)  except  in  those  cases  where  the  plaintiff's 
right  is  so  clear  that  the  denial  of  the  right  must  be  either  captious 
or  unconscionable,^*  or  where  it  is  necessary  to  preserve  the  status 
quo;^^  that  is  to  say,  to  forbid  defendant  to  cease  doing  that  which 
he  has  been  doing,  and  plaintiff  claims  he  is  bound  to  continue 
doing. ^^  In  such  a  case  it  may  be  granted  if  necessary  to  pro- 
tect plaintiff's  right;  and  the  power  to  grant  such  an  injunction 
even  in  other  cases  doubtless  exists,®^  though  rarely  exercised. 

Thus  a  temporary  injunction  against  a  completed  act,®^  such  as 
a  completed  structure,  is  rarely  granted,  for  it  would  be  mandatory 
of  removal. 

10.  Order  to  stay  ■waste.]  —  The  order  to  stay  waste  here  in- 
cluded was  originally  a  remedy  conferred  by  statute  on  courts  of 
common  law,  to  supply  their  want  of  power  to  grant  injunctions ; 
and  it  is  preserved  under  the  new  Code  and  extended  to  all  actions, 
legal  or  equitable,  affecting  the  title  to,  or  the  possession,  use,  or 

5S  West  Side  Elee.  Co.  r.  Cons.  Subway  Co.,  87  App.  Dlv.  5.50,  84  N.  Y.  Supp. 
10.52. 

59  Bachman  v.  Harrington,  184  N.  Y.  458. 

60  See  the  subject  discussed  and  cases  collected  in  Hall  r.  Chesapeake,  etc., 
R.  R.  Co.,  23  Am.  L.  Reg.  (N.  S.)  126.  Compare  Lawrence  v.  Saratoga  Lake 
R.  R.  Co.,  36  Hun,  467. 

61  See  People  ex  rel.  v.  McKane,  78  Hun,  154,  28  N.  Y.  Supp.  981 ;  Hanover 
Fire  Ins.  Co.  v.  Germania  Fire  Ins.  Co.,  33  Hun,  539,  quoted  in  note  to  Form 
632,  post;  Broome  v.  N.  Y.  &  N.  J.  Tel.  Co.,  5  Centr.  R.  814. 

Contra,  Ward  v.  Kelsey,  14  Abb.  Pr.  106;  and  see  Akrill  v.  Selden,  1  Barb. 
316. 

The  forms  of  injunctions  given  in  this  chapter,  which  embrace  this  feature, 
are  all  from  actual  precedents ;  and  in  most  of  them  the  mandatory  clause  was 
allowed  by  the  court  against  distinct  objection. 

Tliis  objection  to  mandatory  injunctions  is  less  regarded  than  formerly.  See 
Lond.  Law  T.,  July  31,  1880,  page  242;  Virg.  Coupon  Cas.,  25  Fed.  Rep.  654, 
664,  where  the  court  explain  Marye  v.  Parsons,  114  U.  S.  325,  as  not  question- 
ing the  validity  of  a  mandatory  injunction,  and  say:  "  The  mandatory  injunc- 
tion is  as  old  as  the  high  court  of  chancery  of  England,  and  will  be  used  as 
long  as  the  English-speaking  race  shall  maintain  a  system  of  chancery  judica- 
ture. It  belongs  to  the  inherent  prerogatives  of  the  chancery  courts,  and  to 
abolish  it  would  be  to  paralyze  their  entire  jurisdiction." 

Against  mandatory  injunctions  see  Harris  v.  Pounds,  64  Geo.  121,  124. 

For  the  distinction  between  remedy  by  mandatory  injunction  and  by  man- 
damus, see  Glossop  v.  Heston,  L.  R.,  12  Ch.  Div.  102,  28  Wkly.  Rep.  111. 

In  People  ex  rel.  Peck  v.  Conley,  42  Hun,  98,  the  court  issued  a  mandamus 
to  the  officers  of  a  religious  corporation,  in  view  of  the  recent  statute  giving 
courts  of  equity  jurisdiction  to  preserve  the  temporalities  from  diversion,  a 
power  which  has  usually  been  exercised  by  injunction. 

62  Fox  V.  Fitzsimons,  29  Hun,  574. 
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enjoyment  of,  real  property,  and  to  staying  damages  of  any  kind  to 
the  property,  and  this  without  prejudice  to  the  right  to  an  in- 
junction also  in  any  proper  case.®^  The  remedy  is  in  its  nature 
an  injunction,  and  the  court  or  a  judge  thereof  doubtless  may  in  a 
single  order  exercise  the  power  involved  in  both  remedies. 

11.  Staying  legal  proceedings.]  — A  temporary  injunction 
should  not  usually  be  granted  in  an  action  to  restrain  legal  pro- 
ceedings before  another  tribunal,  if  the  proceedings  sought  to  be 
restrained  are  such  that  the  plaintiff  who  sues  to  enjoin  them  must 
have  notice  and  adequate  opportunity  to  be  heard  on  those  pro- 
ceedings, in  support  of  the  very  objections  which  his  action  seeks 
to  present.**  The  court  has  no  power  to  enjoin  temporarily  the 
prosecution  of  another  action,  unless  the  object  of  the  action  is  to 
obtain  such  relief.*^ 

An  injunction  from  a  court  of  one  State  may  forbid  actions  in 
other  States*®  and  in  the  U.  S.  courts,*'^  but  that  of  a  State  court 
cannot  restrain  the  process  of  or  proceedings  in  Federal  courts.*^ 
?for  can  a  Federal  court  enjoin  a  party  from  proceeding  in 
an  action  already  pending  in  a  State  court,  save  in  exceptional 
cases.** 

The  regulations  of  the  statute  restricting  the  mode  of  grant- 

03  N.  Y.  Code  Civ.  Pro.,  §  1G81. 

6-4  See  on  this  subject,  pages  412,  822,  827 ;  Natkins  c.  Wetterer,  76  App. 
Div.  93,  78  N.  Y.  Supp.  713. 

For  instances  see  Jewett  v.  Swan,  19  Wkly.  Dig.  144  (stockholder's  action  to 
enjoin  proceedings  for  voluntary  dissolution  of  corporation)  ;  Fullan  )".  Hooper, 
19  Wkly.  Dig.  93  (action  to  enjoin  enforcement  of  judgment  obtained  by  fraud, 
brought  after  sufficient  time  had  elapsed  to  prevent  issue  of  execution  except 
by  leave  of  court)  ;  Griffith  v.  Dodgson,  103  App.  Div.  542,  93  N.  Y.  Supp.  155 
(to  enjoin  proceedings  to  obtain  a  patent)  ;  Cantoni  v.  Forster,  12  Misc.  376, 
33  N.  Y.  Supp.  645;  afif'd,  146  N.  Y.  405  (enjoining  prosecution  of  action  in 
violation  of  an  agreement)  ;  Van  Sinderen  v.  Lawrence,  14  Civ.  Pro.  412,  50 
Hun,  272   (enjoining  proceedings  before  surrogate). 

65  Belasco  Co.  v.  Klaw,  98  App.  Div.  74,  90  N.  Y.  Supp.  593. 

ssDinsmore  v.  Neresheimer,  32  Hun,  204;  Cunningham  v.  Butler,  104  Mass. 
47,  23  Cent.  L.  J.  274,  and  note,  but  the  power  is  sparingly  exercised.  Loco. 
Co.  V.  Am.  Bridge  Co.,  80  App.  Div.  44,  80  N.  Y.  Supp.  288 ;  Davis  v.  Cornue, 
151  N.  Y.  172. 

67  Stevens  v.  Central  Bank  of  Boston,  52  N.  Y.  St.  Rep.  894 ;  People  v.  Erie 
R.  R.  Co.,  36  How.  Pr.  129. 

esMoran  v.  Sturges,  154  U.  S.  256;  Beardslee  v.  Ingraham,  183  N.  Y.  415. 

69Fisk  V.  Union  Pacific  R.  R.  Co.,  10  Blatchf.  518;  State  Lottery  Co.  v. 
Pitzpatrick,  3  Woods,  222;  s.  p..  Live  Stock  Association  v.  Crescent  City  Co., 
1  Abb.  U.  S.  388. 

See  page  822. 
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ing  injunctions  generally,  are  not  applicable  to  orders  of  the  court 
restraining  actions  by  or  against  its  officers,  such  as  receivers.™ 

Enjoining  the  party  to  an  action  from  prosecuting  it  does  not 
enjoin  the  court.'^  If  it  be  desired  to  enjoin  the  court,  take  a  writ 
of  prohibition.^^ 

12.  Temporary  injunction  dependent  upon  nature  of  action.] 
—  In  cases  where  the  action  is  brought  to  obtain  a  permanent  in- 
junction, so  that,  in  effect,  a  temporary  injunction  gives  to  the 
plaintiff  all  the  remedy  to  which  he  would  be  entitled  if  he  had 
finally  succeeded  in  the  action,  it  is  not,  by  any  means,  a  matter 
of  course  to  grant  a  temporary  injunction,  unless  the  right  of 
the  plaintiff  is  clear  and  the  injury  inflicted  upon  him  by  the 
act  sought  to  be  restrained  is  irreparable.  If  there  is  doubt  as 
to  the  right  of  the  plaintiff,  or  as  to  whether  the  defendant  is  over- 
stepping the  powers  which  the  law  gives  him,  or  whether  the  plain- 
tiff is  in  such  a  situation  that  he  is  entitled  to  equitable  relief, 
a  temporary  injunction  will  be  refused.''^  The  rule  relaxes, 
however,  when  the  inevitable  result  of  dissolving  or  refusing 
the  injunction  will  be  to  defeat  plaintiff's  remedy  without  a 
trial. '^*  The  complaint  in  such  a  case  must  state  the  facts  en- 
titling plaintiff  to  the  injunction  sought  f^  they  cannot  be  supplied 
by  affidavit.^' 

I.    MOVING   PAPERS. 

FORM  N«.  526. 

Complaint  in  action  in  which  the  right  to  a  temporary  injunction  depends  on 

the  nature  of  the  action.77 

^Allege  all  the  facts  relied  on  as  grounds  for  the  injunction  (as 
distinguished  from  the  evidence  proving  those  facts''^),  and  insert, 

70  See  note  7,  to  Form  548,  and  Article  on  Receivees. 

71  Tyler  v.  Hamersley,  44  Conn.  419,  and  see  page  823. 

72  See  page  827. 

73  Weiss  V.  Herlihy,  23  App.  Div.  608,  49  N.  Y.  Supp.  81 ;  Salzman  v.  Siegel- 
man,  102  App.  Div.  406,  92  N.  Y.  Supp.  844. 

74  Young  V.  Rondout,  etc.,  Co.,  129  N.  Y.  57. 

75  Glascoe  v.  Willard.  44  Misc.  166,  89  N.  Y.  Supp.  791. 

76  Werbelovsky  v.  Michael,  106  App.  Div.  138,  94  N.  Y.  Supp.  156.  See 
supra,  paragraphs  2  and  4. 

77  "  The  remedy  by  injunction  is  memorial  it  has  been  the  rule  not  to 
one  that  is  constantly  growing  and  issue  an  injunction  where  the  party 
expanding,  and  injunctions  are  now  praying  for  it  had  an  adequate  rem- 
granted  in  eases  where  formerly  the  edy  at  law,  but  our  ideas  of  what  are 
courts  would  not  have  thought  for  a,  adequate  remedies  are  changing,  and 
moment  of  so  doing.      From  time  im-  it  is  gradually  coming  to  be  under- 

78  See  paragraphs  2  and  4  [aiove). 
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besides  the  prayer  for  judgment,  a  prayer  for  a  temporary  in- 
junction^^ for  instance,  thus:] 

And  plaintiff  prays  that  during  the  pendency  of  this  action  the 
defendants  be  enjoined  and  restrained  from  doing  any  of  the  acts 
aforesaid  [or  specify  the  acts  desired  to  enjoin']. 

[Or,  another  form:] 

And  that  pending  the  trial,  a  temporary  injunction  order  issue 
enjoining  and  restraining  the  defendant  association,  its  members, 
agents,  and  all  persons  associated  with  them,  in  the  manner  afore- 
said. 

FORM  No.  527. 

Affidavit  to  truth  of  allegations  in  complaint  to  move  for  injunction. 

[Title  of  court  and  action.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  [one  of  the  plaintiffs  above  named,  and  the  same 
person  who  verified  the  complaint  herein] . 

[Corroborate  such  allegations  of  complaint  as  are  made  on  in- 
formation and  belief,  by  showing  source  and  grounds,  for  in- 
stance, thus:] 

II.  That  the  facts  therein  stated  in  respect  to  the  recovery  of 
the  judgments  by  deponent's  firm,  and  by  C  D.,  are  true,  as  de- 
ponent is  informed  by  an  oiScial  search  made  by  the  clerk  of  the 
county  of  ,  at  the  request  of  the  deponent's  attorneys, 
which  deponent  verily  believes  to  be  true. 

III.  That  the  facts  recited  in  said  complaint  in  respect  to  the 
issuance  and  return  of  the  executions  as  therein  mentioned  are 

stood  that  a  system  of  law  which  will  Neither  will  it  compel  parties  whose 
not  prevent  the  doing  of  a  wrong,  but  _rights  are  clear  to  rely  upon  the 
only  affords  redress  after  the  wrong  peace  officers  of  the  State  to  protect 
is  committed,  is  not  a  complete  sys-  them  in  their  enjoyment,  nor  oompel 
tem,  and  is  inadequate  for  the  pres-  them  to  resort  to  physical  for^e  to 
ent  needs  of  society,  and  that  where  protect  themselves  or  tiieir  property 
the  rights  of  the  parties  are  clear  the  from  wrong  or  injurj-.  Thore  is  a 
courts  should  interfere  to  prevent  a  preventive  as  well  as  a  remedial  jus- 
violation  of  such  rights;  should  pre-  tice."  Heeriok,  J.,  in  Green  Island 
vent  the  doing  of  the  wrong  in  the  Ice  Co.  v.  Norton,  105  App.  Div.  331. 
beginning,  instead  of  allowing  such  t9  This  is  to  be  done  for  greater 
rights  to  be  violated  and  such  wrongs  caution,  on  account  of  the  old  prac- 
to  be  done,  and  remitting  the  party  tice  in  chancery,  but  the  omission  is 
injured  to  an  action  for  da.-uages  as  not,  in  my  opinion,  a  defect  under  the 
compensation  for  such  wrongs  ond  in-  present  procedure.  See  paragraph  5, 
injuries,  at  best  an  uncertain  remedy.  note  44,  page  905. 
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true,  as  deponent  is  informed  by  his  attorneys  herein,  as  the  re- 
sult of  inquiries  made  by  them  at  the  office  of  the  sheriff  of  thii 
county  of  ,  and  of  his  deputy  in  charge  of  such  execu- 

tions, and  which  deponent  verily  believes  to  be  true. 
[And  so  on.^ 

IV.  That  the  defendant  W.  X.  is  about  to  [stating  what  is 
threatened]^  in  violation  of  the  plaintiffs'  rights  respecting  the 
subject  of  this  action,  and  tending  to  render  judgment  herein  in- 
effectual, and  which  will  produce  injury  to  the  plaintiffs,  as  de- 
ponent is  informed  by  his  attornej^  0.  D.  as  the  result  of  inquiries 
made  by  him,  as  shown  in  his  affidavit  hereunto  annexed,  and 
deponent  verily  believes  such  information  to  be  true. 

[Jurat.]  [Signature.] 

FORM  No.  528. 

AfBdavit  in  corroboration  by  attorney. 

[Title  of  court  and  action.] 
[Venue.] 

C  D.,  being  duly  sworn,  says: 

I.  That  he  is  one  of  the  firm  of  D.,  S.  &  H.,  the  attorneys  for 
the  plaintiffs  in  this  action,  and  is  the  attorney  referred  to  in  the 
annexed  affidavit  of  the  plaintiff. 

II.  That  the  statements  contained  in  •  said  affidavit  as  to  in- 
quiries having  been  made  by  deponent,  and  as  to  information 
having  been  thereby  ascertained,  as  stated  in  said  affidavit,  are 
true;  [here  state  at  length  the  inquiries  made  and  information 
derived  therefrom.] 

III.  That  no  previous  application  for  an  injunction  in  this 
action  has  been  made  [except,  etc.] 

[If  absolute  ex  parte  injunction  is  asked  for]  IV.  That  the  de- 
fendant has  not  answered  or  appeared  herein;  that  the  summons 
and  complaint  were  personally  served  within  this  State  on  the 
day  of  last 

[Jurat.]  [Signature.] 

80  A  court  of  equity  will  not  inter-  be  both  permanently  and  temporarily 

fere  by  injunction  to  prevent  defend-  enjoined   is   an    essential    element   of 

ant    from    doing    what    he    has    not  the    complaint.       See    paragraphs    2 

threatened  to  do,  or  claimed  the  right  and  4,  supra. 

to  do.      Griffith  v.  Dodgson,  103  App.  This  paragraph  in  the  affidavit  is 

Div.  542,  93  N.  Y.  Supp.  155.      The  not  essential  where  the  right  to  the 

allegation   of  an  intent  on  the   part  injunction    order    depends     upon  the 

of  defendant  to  do  the  act  desired  to  nature  of  the  action. 
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FORM  No.  529. 
Affidavit  to  truth  of  allegations  in  complaint;  another  form.si 

[Title  of  court  and  action.l 
[Venue.} 

L.  M.,  being  duly  sworn,  says:* 

That  he  is  familiar  with  all  the  matters  which  in  the  complaint 
in  this  action  are  stated  on  the  information  and  belief  of  the 
plaintiff,  and  has  actual  knowledge  thereof,  and  knows  that  the 
matters  therein  stated  are  true.  [Also  state  means  of  hrwwledge, 
etc. —  e.g.,  thus:']  That  deponent,  until  within  a  few  dajs  last 
past,  was  in  the  employ  of  said  defendant  as  book-keeper,  and  had 
free  access  to  the  books  of  said  copartnership  and  of  said  de- 
fendant, and  had  and  has  personal  knowledge  of  the  financial  and 
other  business  matters  of  the  said  concern,  and  of  said  defendant. 

[Jurat.]  [Signature.] 

FORM  No.  530. 

The  same;  another  form. 

[As  in  last  Form  to  the  *,  continuing]  I.  That  A.  B.,  above 
named,  the  plaintiff  in  this  action,  is  now,  as  this  deponent  is  in- 
formed by  [state  source  of  information  and  show  that  it  is  properly 
relied  on]  and  verily  believes,  absent  from  the  city  of  New  York, 
viz.,  on  a  voyage  to,  or  now  in,  the  kingdom  of  Great  Britain;  that 
said  A.  B.  left  the  city  of  ISTew  York  for  Liverpool  on  or  about 
the  day  of  last  past. 

II.  That  this  deponent  is  the  attorney  in  fact  of  said  A.  B.,  for 
the  purpose  of  suing  for  and  recovering  the  sum  of  money  men- 
tioned in  the  complaint,  by  virtue  of  a  power  of  attorney  under 
seal,  duly  executed  and  delivered,  a  copy  of  which  is  hereto  an- 
nexed, marked  "A." 

III.  That  this  deponent  has  read  the  complaint  herein  and 
knows  the  contents  thereof;  that  this  deponent  is  personally  con- 
versant with  and  participated  in  all  the  transactions  with  defend- 
ant alleged  in  the  complaint,  and  acted  therein  as  agent  and  repre- 
sentative of  the  plaintiff;  and  he  has  full  information  as  to  all 
other  matters  stated  therein  [indicating  its  sources  and  annexing 
copies  of  any  documents  mentioned],  and  from  such  knowledge 
and  information  believes  all  such  matters  to  be  therein  truly  stated, 
and  such  complaint  to  be  true. 

[Jurat.]  [Signatitre.] 

81  While  such  an  affidavit  is  doubt-       the  affidavit  all  the  matters  to  which 
less  sufficient,   it  is   more   in   accord       deponent  makes  oath, 
with  customary  cractice  to  detail  in 

58 


914  Abbott's  practice  and  foems. 

FORM  No.  531. 

Another   form;    affidavit   to   obtain   injunction   against   delivery   of   pledge 

wrongfully  sold.82 

[Title  of  court  and  action.] 
IVenue.'] 

W.  H.,  being  duly  sworn,  says: 

I.  I  am  the  plaintiff  in  the  above  entitled  action. 

II.  On  or  about  the  day  of  ,  19  ,  at  ,1 
borrowed  dollars  of  the  defendant  E.  W.  S.,  and  then  and 
there  gave  him  my  promissory  note  [a  copy  of  which  is  hereto 
annexed],  dated  that  day,  promising  to  pay  to  his  order 

days  after  date,  the  said  sum  of  dollars,  and  interest  at  six 

per  cent,  per  annum,  and  at  the  same  time  pledged  to  him,  as 
collateral  to  said  note,  all  of  my  interest  in  the  stock,  assets  and 
property  of  the  defendants,  the  iN.  R.  Company,  the  same  being 
shares  of  the  capital  stock  thereof. 

III.  My  said  interest  pledged  as  aforesaid  is  of  great  value, 
and  is  worth  at  least  the  sum  of  dollars,  but  said  stock  is 
not  listed,  and  has  not  a  market  value,  nor  is  the  same  obtainable 
in  market. 

IV.  On  the  day  when  said  note  became  due,  the  time  for  pay- 
ment thereof  was,  by  agreement  between  myself  and  said  S.,  ex- 
tended to  the  day  of  ,  19     . 

Subsequently,  and  on  the  day  of  ,  19     ,  I  had  an 

interview  with  said  S.,  at  which  I  endeavored  to  obtain  an  ex- 
tension of  time  for  the  payment  of  said  note,  which  he  would  not 
grant,  but  promised  me  that  before  the  said  collateral  should  be 
sold  I  should  hav^  ample  time  and  sufficient  notice  of  said  sale  in 
order  that  I  might  redeem  my  said  pledge.  I,  on  my  part,  prom- 
ised that  if  I  should  have  such  notice  I  would  raise  the  money  and 
redeem  said  collateral. 

Y.  On  Monday,  the  day  of  ,  Id     ,  at  about  half' 

after  ten  o'clock  in  the  forenoon,  I  received  the  annexed  notice  of 
sale,  which,  as  appears  from  the  post-mark  on  the  envelope  which 
contained  the  same,  which  is  also  hereto  annexed,  was  mailed  to 
me  on  Saturday  previous,  the  day  of  ,  19     ,  at 

6.30  o'clock  in  the  afternoon ;  said  notice  was  addressed  to  me  at 

82  The  dissolution  of  an  injunction       Hamilton  v.   Sehaaek,   16  Wkly.  Dig. 
which  had  been  granted  on   subst-m-       423. 
tially  this  affidavit  was  held  error  in 
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my  office,  No.  street,  in  the  city  of  ,   and  the 

same  was  mailed  long  aiter  daily  business  hours,  which  was  well 
known  to  said  S.  or  the  person  who  sent  said  notice. 

There  is  no  delivei-y  of  mail  on  Sunday,  which  also  was  well 
known  to  said  S.  or  the  person  who  sent  said  notice,  who  also  well 
knew  that  I  would  not  receive  said  notice  until  the  next  business 
day,  which  would  be  Monday,  the  ,  the  day  previous  to  said 

contemplated  sale. 

VI.  After  said  notice  was  received,  I  made  diligent  effort  to 
obtain  the  money  with  which  to  redeem  said  pledge,  and  I  am 
satisfied  that  I  should  have  been  able  to  do  so  in  time  if  I  had  had 
reasonable  notice  of  said  sale.  My  attorney,  A.  T.,  of  , 
attended  at  the  time  and  place  of  said  sale,  and  before  any  bids 
were  made  notified  all  parties  present  of  the  facts  of  said  notice 
and  of  its  insufficiency,  and  that  any  purchaser  would  buy  sub- 
ject to  this  defect,  but  notwithstanding,  as  I  am  informed  and 
believe,  the  collateral  was  bid  in  by  and  claimed  to  have  been 
bought  by  the  defendant  S.  for                  dollars. 

VII.  On  Friday,  the  day  of  ,  inst,  about 
o'clock,  I  duly  tendered  said  S.  in  money  the  sum  of 

dollars,  being  the  amount  of  mv  said  debt  to  him,  and  legal  in- 
terest in  full  thereon  to  date  of  the  tender,  but  he  refused  to  ac- 
cept the  same. 

VIII.  Said  notice  before  mentioned  was  unreasonably  short 
and  insufficient  to  allow  me  to  obtain  the  necessary  amount  of 
money  with  which  to  redeem  said  pledge,  and  unless  said  sale  of 
my  said  stock  can  be  rescinded  and  the  same  redeemed  and  re- 
transferred  to  me,  and  the  officers  of  the  defendant  corporation 
can  be  meanwhile  and  during  the  pendency  of  this  action  re- 
strained from  issuins;  or  delivering  shares  of  stock  or  securities 
or  evidences  representing  my  interest  in  said  corporations,  or 
allowing  access  to  their  books,  so  that  transfers  of  the  same  might 
be  made  by  others,  and  said  S.  enjoined  from  negotiating,  selling, 
transferring,  or  in  any  way  disposing  of  my  said  interest,  or  any 
part  thereof,  to  third  parties,  or  any  party  other  than  the  plaintiff 
I  shall  suffer  irreparable  loss  and  injury  thereby,  and  the  judg- 
ment of  this  court-  will  be  rendered  ineffectual.** 

{Jurai.l  [Signahu'p.'] 

83  The  complaint   should  allef;e   mi       stock  to  be  transferred  upon  the  com- 
intent  by  defendant   S.   to  cause  the       pany's  books. 
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FORM  No.  532. 
Oath  to  reason  for  not  presenting  complaint.84 

This  action  has  been  commenced  by  the  issue  of  the  annexed 
summons,  and  the  complaint  will  demand  judgment  for  [indi- 
cating relief]  upon  the  facts  stated  in  the  affidavits  hereto  an- 
nexed, and  the  reason  that  said  complaint  is  not  herewith  pre- 
sented is  that  [it  has  been  impossible  for  deponent  in  the  exigency 
requiring   an   immediate    application   for   injunction   herein,   to 

complete  it  in  time]. 

FORM  No.  533. 

Oath  denying  collusion;  to  annex  to  a  bill  of  interpleader.85 

That  he  does  not  bring  this  action  by  the  consent,  knowledge, 
privity,  or  combination  of  any  or  either  of  the  defendants  in  this 
action,  but  only  of  his  own  free  will,  for  relief  in  this  court. 

FORM  No.  534. 
Affidavit  hy  coplaintiffs  in  support  of  motion  for  injunction. 

[Title  of  court  and  action.] 

C.  D.,  E.  F.,  G.  H.   [etc.],  being  each  severally  duly  sworn, 

each  for  himself  says :    That  he  is  and  for  more  than  years 

past  has  been  the  owner  of  the  shares  of  the  capital  stock  of  the 

defendant  corporation,  set  opposite  to  his  name  in  exhibit  "A" 

annexed  to  this  aifidavit  and  made  part  hereof ;  and  that  he  favors 

the  commencement  and  prosecution  of  this  action,  and  is  in  full 

accord  with  the  proceedings  taken  herein  by  the  plaintiff  A.  B. 

And  that  the  allegations  of  the  complaint  in  paragraphs  numbered 

and         are  true  to  deponent's  knowledge. 

[Jurat.]  [Signatures.] 

FORM  No.  535. 

Notice  of  motion  before  court  or  judge,  for  injunction.ss 

[As  in  Form  47,  p.  166,  of  this  volume,  inserting  as  relief 
sought:]  restraining  the  defendant,  his'  agents,  attorneys  and 
servants   [if  a  corporation,  add,  and  officers;  if  an  association. 

Si  An  application  for  a  temporary  against   corporations   and   joint-stock 

injunction    cannot   be   made   without  associations,  see  N.  Y.  Code  Civ.  Pro., 

the    complaint    in    any    case    where  §§  1787,  1802,  1809,  and  People  ex  rel. 

plaintiff's    right    depends    upon    the  Roosevelt  v.  Edson,  51   N.  Y.  Super, 

nature  of  the  action.     See  paragraphs  Ct.  238,   1  How.  Pr.    (N.   S.)    231,  7 

2  and  4,  su2)ra,  pp.  902,  90.;.  Civ.  Pro.  Rep.  5   (holding  the  statute 

85  Usually  included  among-the  alle-  not  applicable  to  municipal  corpora- 
gations  of  the  complaint  itself.  tions)  ;  rev'd  on  another  ground  in  1 

86  For   orders   to   show  cause   as  a  How.  Pr.   (N.  S.)  482.      If  receiver  is 
short  notice,  see  Forms  538,  543.  asked  for,  move  the  court.      See  also 

As  to  necessity  of  notice  in  actions      Receivees. 
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and  members]  from  [here  state  concisely  for  what  the  injunction 
is  desired^  or  for  such  other  and  further  order  and  relief  as  may- 
be just. 

FORM  No.  536. 

The  same,  in  action  of  interpleader. 

[As  in  Form  47,  p.  166,  of  this  volume,  inserting  in  place  of 
the  italic  clause  on  p.  167,  as  the  relief  sought:}  that  the  plaintiff 
may  be  at  liberty  within  [ten]  days  to  pay  into  this  court,  in  this 
action  the  sum  of  dollars,  in  the  complaint  herein  men- 

tioned [and  to  deposit  in  such  manner  as  the  court  shall  direct 
the  two  promissory  notes  therein  mentioned,  for  the  sums  of 
and  dollars  respectively]  ;   and  that  upon  his  so  doing  an 

injunction  may  be  awarded  to  restrain  the  said  defendant  Y.  Z. 
from  [here  state  acts  to  he  restrained;  see  Forms  539-650]. 

FORM  No.  537. 

Notice  of  motion  foi  injunction  to  restrain  State  ofScer  or  board,  or  employee 
thereof,  in  statutory  duty.ST 

[Title  of  court  and  action.'] 

Please  take  notice,  that  upon  the  annexed  complaint  [or,  the 
complaint  filed  herein]  and  the  annexed  affidavits  of  [etc.']  the 
undersigned  will  move  this  court,  at  a  Special  Term  to  be  held  at 
the  Court  House,  in  the  of  [designating  a  term 

in  the  department  in  which  the  officer  or  hoard  to  he  enjoined  is 
located,  or  the  duty  required  to  he  performed]  for  an  order  thab 
[here  state  acts  to  he  enjoined;  see  Forms  —  ],  or  for  such 
other  or  further  relief  as  may  be  just. 

[Signature  and  office  address  of], 

Attorney  for  plaintiff. 
[Date,  and  address  to  the 

officer,   hoard,    or   other 

person  to  he  restrained.] 

[Notice  of  motion  in  other  cases,  as  in  Form  47,  p.  166,  and 
Form  535,  ahove.] 

sounder    N.    Y.    Code    Civ.    Pro.,       provision  required  the  motion  to  be 
§  605,  as  amended  1895.    The  former       made  at  General  Term. 
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II.    INJUNCTIONS. 

FORM  No.  538. 
Injunction,  ex  parte.ss  by  court  or  iudge,89  where  the  right  depends  on  the 
nature  of  the  action;  general  fonn,  with  or  without  order  to  show  cause 
why  it  should  not  be  continued.90 

[Title  of]  Court  [or  if  a  court  order'] 

At  a  special  term  \^etc.,  as  in  Form  No.  94, 
on  p.  255  of  this  volume]. 
[Title  of  action.] 

It  appearing  to  my  satisfaction  [or,  to  the  satisfaction  of  the 
court]  by  the  complaint  herein  verified  the  day  of  , 

19     ,  and  the  annexed  affidavit  of  A.  B.,  verified  the  of 

,19  ,  that  the  plaintiff  demands  and  is  entitled  to  a 
judgment  against  the  defendant,  restraining  the  commission  or 
continuance  of  the  acts  hereinafter  enjoined  [briefly  indicating 
ground^^  for  instance,  on  the  ground  that  such  acts  are  a  violation 


88  Cannot  be  granted  ex  parte  if  it 
seeks  to  restrain  the  business  of  a 
corporation.  N.  Y.  Code  Civ.  Pro., 
§  1809. 

89  Under  N.  Y.  Code  Civ.  Pro., 
§  606,  unless  otherwise  specially  pre- 
scribed by  law,  as  in  some  cases  of  in- 
junctions against  corporations,  this 
order  must  be  made  by  the  court  in 
which  the  action  ia  brought,  or  by  a 
judge  thereof,  or  any  county  judge. 
See  page  98,  supra,  as  to  the  reason 
why  it  cannot  be  made  by  a  judge  of 
another  court  except  the  county  judge. 
Special  county  judges  may  also  grant 
injunctions.  Aldinger  v.  Pugh,  132 
N.  Y.  403. 

But  the  restriction  of  the  power  of 
a,  county  judge  to  grant  ordinary  ex 
parte  orders  to  a  judge  of  a  county 
where  the  action  is  triable,  or  the  at- 
torney resides,  is  not  applicable.  See 
pp.  97-100,  supra. 

An  injunction  granted  by  a,  judge 
or  a  county  judge  since  it  is  provided 
by  Code  Civ.  Pro.,  §  606,  that  where 
"  it  is  granted  by  a  judge  it  may  be 
enforced  as  the  order  of  the  court,"  is 
deemed  a,  mandate  of  the  court,  and 
disobedience  may  be  punished  by  pro- 
ceedings in  contempt. 

On  this  question,  in  the  case  of 
People  ex  rel.  Negus  v.  Dwyer,  90 
>*.  Y.  402,  where  an  injunction  in  a 


Supreme  Court  cause  was  granted  by 
the  county  judge,  and  it  was  objected 
that  such  an  injunction  could  not  De 
thus  enforced,  Gilbert,  J.,  at  Special 
Term,  says :  "  A  simple  reading  of 
§§  606,  607-609  and  610,  in  connec- 
tion with  subd.  3  of  §  3343  of  the 
Code  of  Civil  Procedure,  will  show 
very  clearly  that  the  order  made  by 
Judge  Moore  was  a  mandate  of  thi 
court,  and  not.  an  act  merely  of  the 
county  judge  done  independently  of 
the  court."  This  ruling  was  approved 
at  General  Term  and  also  by  the 
Court  of  Appeals. 

90  The  order  may  be  absolute  till 
the  further  order  of  the  court,  leaving 
defendant  to  move  against  it,  which 
form  is  rarely  granted ;  or  it  may  be, 
as  usually  it  is,  with  a  clause  requir- 
ing defendant  to  show  cause  why  it 
should  not  be  continued. 

91  The  omission  to  comply  with  the 
requirement  of  N.  Y.  Code  Civ.  Pro.. 
§  610,  that  the  injunction  shall  briefly 
indicate  the  ground  on  which  it  is 
granted  does  not  render  the  order 
void  (Daly  v.  Amberg,  13  N.  Y. 
Supp.  376)  and  the  irregularity  may 
be  disregarded  by  the  court  if  no  sub- 
stantial right  has  been  violated,  for 
it  is  not  jurisdictional.  Atl.  &  Pae. 
Tel.  Co.  V.  B.  &  O.  R.  R.  Co.,  46  N.  Y. 
Super.  Ct.  377 ;  Church  v.  Haeger,  3S 
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of  the  contract  mentioned  in  the  complaint] ,  that  the  conunission 
or  continuance  of  the  said  acts  during  the  pendency  of  the  action 
would  produce  irreparable  injury  to  the  plaintiff  and  that  such 
commission  and  continuance  thereof  on  the  part  of  the  defendant 
is  threatened  and  reasonably  to  be  apprehended,  [may  add,  if  ex- 
trinsic facts  are  also  relied  on],  and  it  appearing  by  said  com- 
plaint and  affidavit,  that  the  defendant  during  the  pendency  of 
the  action  is  doing  or  procuring  or  suffering  to  be  done,  and 
threatens,  or  is  about  to  do  or  to  procure  or  suffer  to  be  done  the 
acts  hereinafter  enjoined,  in  violation  of  plaintiff's  rights  re- 
specting the  subject  of  the  action,  and  tending  to  render  the  judg- 
ment ineffectual,  by  [hc7-e  hriefly  indicate  ground;  ^^  see  Forms 
helow~\.  *And  the  plaintiff  having  duly  given  the  undertaking 
required  by  lavi^ :  ^'^ 

ISTow,  on  motion  of  A.  T.,  attorney  for  the  plaintiff, 

Oedeeed,  that  the  defendants  W.  X.  and  Y.  Z.,  and  each  of 
them,  and  their  agents,  attorneys  and  servants  [t/.  corporation, 
add,  and  officers;  if  a  public  officer,  and  deputies;  if  an  associa- 
tion, and  its  members],  be,  and  they  are,  and  each  of  them  is, 
hereby  enjoined  and  restrained  until  the  hearing  and  decision®' 
of  the  court  upon  this  application  from  [here  state  acts  forhidden; 
see  Forms  539—548,  and  555-651]. 

[It  is  usual  to  add  an  order  to  show  cause  why  the  injunction 
should  not  he  continued,  thus:']  f  And  let  the  defendants  or  their 
attorneys  show  cause  before  this  court  at  a  Special  Term  [Part  I] 
thereof,  to  be  held  at  the  County  Court  House,  in  the  city  of 
,  on  the  day  of  ,  19     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  this 
injunction  should  not  be  continued  during  the  pendency  of  this 
action,  of  which  motion  service  of  this  order  and  the  papers  upon 
which  it  was  granted,  on  or  before  the  day  of  ,  19     , 

shall  be  sufficient  notice. 

[//  leave  to  serve  additional  papers  is  desired,  add:]  And 
plaintiff  has  leave  to  serve  such  further  and  additional  affidavits 
and  other  papers  in  support  of  his  motion  for  an  injunction  in  this 

N.  Y.  Supp.  47;  but  it  is  always  bet-  lowed  by  a  statement  in  the  lanaruags 

ter  to  state  it,  for  the  omission  may  of  the  section.     Richards  v.  Goldberg, 

materially   aid   a   motion   to   vacate.  7  :MiRO.  3S8,  27  N.  Y.  Supp.  919. 

See  Meyer  v.  Moress,   106  App.  Div.  92  It  is  usual  to  recite  the  giving  of 

556,  94  N.  Y.  Snpp.  771.  the  undertakinsr.     It  is  not  essential, 

It  is  not  sufficient,  as  a  statement  however.     Manley  v.  Leggett,  62  Hun, 

of  the  grounds,  to  recite  the  wording  562,  17  N.  Y.  Supp.  68. 

of  the  Code.     Hotchkiss  ?,•.  Hotchkiss,  03  Use  this  phrase  instead  of  "until 

2  N.  Y.    Supp.   825.     It  is   sufficient  the  further  order  "  of  the  court.     See 

if  the  order   recites  the  several   acts  Sargent  v.   St.  Mary's,  etc.,  Asylum, 

of  the  defendant  complained  of,  fol-  112   App.   Div.   674,  98  N.   Y.  Supp. 
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action  as  he  may  be  advised,  on  or  before  the  day  of 

inst. 

[Authenticaiion  as  in  Form  108,  p.  265  of  this  volume.] 
[If  a  court  order  J  take  certified  copies  for  service.] 

FORM  No.  539. 
Injunction,  ex  parte,  by  court  or  judge,  against  wrongful  delivery  of  stock 

pledged  (absolute). 9* 

[Name  of]  Court  [or  if  a  court  order] 

At  a  Special  Term  [etc.^  as  in  Form  94,  p.  255, 
of  this  volume]. 
[Names  of  parties.] 

It  appearing  satisfactorily  to  me  [or,  to  the  court],  by  the  affi- 
davit of  the  plaintiff,  W.  JH.,  that  sufficient  grounds  for  an  or- 
der of  injunction  exist,  to  wit,  that  the  plaintiff  being  indebted 
to  the  defendant,  E.  W.  S.,  in  the  sum  of  dollars,  and 

interest  thereon  from  the  day  of  ,  19     ,  and  having 

given  to  the  said  S.  the  property  hereinafter  mentioned  as  a 
pledge  and  collateral  security  for  said  debt,  the  said  S.  did,  on 
the  day  of  ,   19     ,  cause  said  property  to  be  sold 

at  public  sale,  without  having  first  given  to  the  plaintiff  reason- 
able and  efficient  notice  of  said  sale;  that  all  persons  present 
at  said  sale  were  notified  of  the  insufficiency  of  said  notice, 
and  that  the  purchase  at  said  sale  was  made  by  said  S.  him- 
self, subject  to  said  notice,  and  that  on  inst.  the  plaintiff 
tendered  to  said  S.  the  amount  of  his  said  debt  and  legal  inter- 
est thereon  to  the  date  of  the  tender,  and  that  there  is  reason 
to  believe  that  the  defendant  corporations  may  issue  and  de- 
liver to  said  S.  or  others,  shares  of  stock  or  securities  for,  or  evi- 
dences representing  the  plaintiff's  interest  in  the  stock,  assets, 
and  property  of  said  defendant  corporations,  or  one  of  them,  in 
whole  or  in  part,  or  allow  access  to  their  books,  so  that  trans- 
fers of  the  same  might  be  made  by  others  than  the  officers  of 
the  corporations,  and  that  said  S.  may  negotiate,  sell,  transfer, 
or  dispose  of  the  said  interest  in  whole  or  in  part  to  persons 
or  parties  other  than  the  plaintiff,  to  the  damage  of  the  plaintiff 
in  the  premises.  And  the  plaintiff  having  given  the  undertak- 
ing required  by  law,  now,  on  motion  of  A.  T.,  attorney  for  plain- 
tiff: 

632.  for  the  difference  upon  question  Sustained  in  Hamilton  v.  Schaack, 

of  damajjes  recoverable  upon  the  un-  16    Wkly.    Diff.    423,   on   the   ground 

dertnlvinp.  that  the  pledgee  was  not  authorized 

94  As  to  who  may  make  this  order,  to  buy  in  himself, 
see  last  Form,  note  89. 
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Oedeeed,  that  the  defendants,  The  Newfoundland  Eailway 
Company  and  The  JSTewfoundland  Eailway  Construction  Com- 
pany, their  officers,  agents,  employees,  and  attorneys,  refrain 
from  issuing  or  delivering  to  E.  W.  S.,  or  any  person  or  party 
whatsoever  any  shares  of  stock  or  securities,  or  any  evidences 
\vhatsoever  representing  in  whole  or  in  part  the  right,  title,  and 
interest  of  the  plaintiff  in  and  to  the  stock,  assets,  or  property  or 
any  thereof,  of  the  defendants,  The  Newfoundland  Eailway  Com- 
pany and  The  Newfoundland  Eailway  Construction  Company,  or 
either  of  them,  or  allowing  access  to  their  books,  or  any  of  them, 
to  any  person  or  party,  so  that  transfers  of  said  right,  title,  and 
interest,  or  some  thereof,  might  be  made  by  others  than  the  offi- 
cers of  said  corporations,  and  that  the  defendant,  E.  W.  S.,  his 
agents,  employees,  and  attorneys,  refrain  from  negotiating,  trans- 
ferring, or  in  any  way  disposing  of  the  plaintiff's  said  right,  title, 
and  interest,  or  any  part  thereof,  to  third  parties,  or  any  party 
or  person  other  than  the  plaintiff,  during  the  pendency  of  this 
action,  or  tmtil  the  further  order  of  this  court. 

[Authentication  as  in  Form  108,  p.  265.  of  this  volume.] 
[If  a  court  order,  tahe  certified  copies  for  service.'] 

FORM  No.  540. 
Injunction  against  disposal  of  negotiable  bonds,  with  order  to  show  cause. 

[Title  as  in  last  Form.] 

It  appearing  satisfactorily  to  me  [or,  to  this  court],  by  the 
verified  complaint  in  the  above  entitled  action  and  the  annexed 
affidavit. of  E.  M.,  verified  ,  19     ,  [here-iriefly  state  facts, 

for  instance,  thus],  that  plaintiff  is  entitled  to  the  ownership  and 
immediate  possession  of  the  bonds  hereinafter  named,  which  are 
in  the  hands  of  defendants,  who  hold  them  for  her  account,  and 
that  defendants  threaten  and  are  about  to  sell  and  dispose  of  said 
bonds,  although  forbidden  so  to  do  by  plaintiff,  to  the  great  dam- 
age and  injury  of  plaintiff,  and  that  by  such  sale  plaintiff  will 
sustain  damages  over  and  above  the  value  of  said  bonds,  and  plain- 
tiff having  given  the  undertaking  required  by  law ;  now,  on  read- 
ing said  complaint  and  affidavit,  and  on  motion  of  W.  D.  H.,  at- 
torney for  the  plaintiff,  it  is 

Oedeeed,  that  until  the  hearing  and  decision  of  this  court 
hereon,  the  defendants  and  each  of  them  and  their  servants,  agents, 
or  attorneys  be  and  they  are  hereby  enjoined  and  restrained  from 
selling,  delivering,  parting  with  or  disposing  of  the  six  hun- 
dred and  fifteen  (615)  second  mortgage  income  bonds  of  and  is- 
sued by  the  Carolina  Central  Eailroad  Company,  on  or  about 
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,19     ,  of  the  par  value  of  one  thousand  dollars  each, 
numbered  1  to  615,  and  mentioned  in  the  complaint  herein. 

And  on  the  service  of  this  order  and  of  copies  of  the  papers 
above  mentioned  on  the  defendants,  three  days  before  the  return 
day  below  named,  it  is  further 

Oedeeed,  that  the  defendants,  or  their  attorneys,  show  cause 
before  this  court  at  a  Special  Term,  to  be  held  at  ,  in  , 

on  the  of  j  19     ;  at  o'clock  in  the  noon  on 

that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  the 
foregoing  order,  or  some  order  to  be  made,  of  like  purport  and 
effect  as  the  ^ame  or  some  part  thereof,  should  not  be  continued 
until  the  final  judgment  in  this  action,  or  Avhy  such  other  or  fur- 
ther order  or  relief  should  not  be  granted  as  may  seem  just;  and 
until  this  order  is  modified,  let  the  same  be  in  full  force  and 
effect. 

[Auihentication  as  in  Form  108,  p.  265  of  this  volume.] 
[If  a  court  order,  take  certified  copies  for  service.] 

FORM  No.  541. 
Injunction  against  taking  letters  from  post-ofSce,95  with  order  to  show  cause.S'' 

[Title  of]  Court  [or  if  a  court  order] 

At    a    Special    Term    [etc.,  as  irk  Form 
94,  p.  255   of  this  volume.] 
[Names  of  parties.] 

It  appearing  by  the  complaint  herein  verified  the  day 

of  ,  19     ,  and  the  annexed  affidavits  of  M.  E".  and  0. 

P.,  verified  [the  same  day],*  that  [here  state  concisely  the 
grounds  of  the  injunctions'^  for  instance,  to  enjoin  talcing  letters 
from  post-offi,ce  thus]  the  defendants  have  conspired  to  defraud 
and  have  defrauded  the  plaintiff  of  a  large  sum  of  money,  viz., 
dollars,  or  thereabouts,  which  has  been  forwarded  by  cer- 
tain of  the  defendants  to  the  others ;  that  the  letters  containing 
the  money  or  part  thereof  so  fraudulently  obtained,  are  still  un- 
der the  control  of  the  postal  authorities  of  the  United  States; 
that  the  defendants  are  irresponsible,  and  that  if  said  letters  are 
delivered  to  defendants  or  either  of  them,  plaintiff  will  have  no 
adequate  remedy  at  law,  it  is,  on  the  motion  of  C.  B.,  plaintiff's 
attorneys,   the  undertaking  required  by  law  having  been  duly 


95  This  injunction  was  sustained  in  96  As  to  who  may  make  this  order, 

ZellenkofiF   v.    Collins,    23    Hun,    156.       see  note  89  to  Form  538. 
For  another  form,  see  Form  No.  605.  97  For  other  grounds,  see  Nos.  555, 

etc. 
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Oedeeed,  that  the  defendants  [names]  be,  and  they  and  each 
of  them,  their  agents,  servants,  attorneys,  and  assignees,  and  each 
of  them,  are  enjoined  and  prohibited  until  the  hearing  and  de- 
cision of  the  motion  hereon,  [state  forbidden  act,  for  instance, 
thus  (for  other  Forms,  see  Nos.  555-651)]  from  asking,  demand- 
ing, receiving,  or  accepting  from  the  postal  authorities  of  the 
United  States  any  registered  letters  addressed  to  said  defend- 
ants or  either  of  them ;  and  more  especially  certain  letters  mailed 
between  the  day  of  ,  19     ,  and  the  day  of 

,19  ,  both  inclusive,  addressed  to  [names']  and  pur- 
porting to  come  from  [name]  at  Antwerp,  Belgium,  until  the  fur- 
ther order  of  the  court. 

And  let  the  defendants,  or  their  attorneys,  show  cause  before 
this  court  at  a  Special  Term  thereof,  to  be  held  at  the  [City 
and  County  Hall]  in  the  city  of  [Buffalo],  county  of  Erie,  on 
the  day  of  ,  19     ,  at  o'clock  in  the  noon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  why  this  injunc- 
tion should  not  be  made  permanent  [of  which  motion  service  of 
this  order  on  or  before  the  day  of  ,  shall  be  sufficient 

notice.] 

[Authentication  as  in  Form  108,  p.  265   of  this  volume.] 
[If  a  court  order  take  a  certified  copy  for  service.] 

FORM  Wo.  543. 

Injunction  against  municipal  corporation  forbidding  them  to  authorize  the 

construction  of  a  city  railroad.98 

[Title  of  court  and  action.] 

[Or  may  be  a  court  order.] 

[Recitals,  etc.,  according  to  the  case.] 

Oedeeed,  that  the  above-named  defendants  show  cause  before 
this  court  at  a  Special  Term  [Part  I]  thereof,  to  be  held  at  the 
Court  House,  in  the  city  of  ,  on  the  day  of  , 

19     ,  at  o'clock  in  the  forenoon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  why  an  injimction  should  not  issue  in  said 
action  as  prayed  for  in  the  complaint  herein,  and  why  said  injunc- 
tion should  not  be  made  perpetual. 

And  it  is  further  ordered,  that  in  the  meantime  and  until  the 
hearing  and  decision  of  said  motion,  the  aforesaid  defendants, 
The  City  of  Brooklyn  and  the  Common  Council  of  the  City  of 
Brooklyn,  and  each  and  every  member  thereof,  be  and  they  are 
hereby  enjoined  and  restrained,  them  and  each  of  them,   from 

9''  From  the  ease  of  People  ex  rel.      disobedience    of   this   injunction  was 
UegTis  V.  Dwyer,  90  N.  Y.  402,  where      punished. 
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voting,  acting  upon  or  considering  in  any  form  or  manner  or 
passing  any  resolution,  ordinance,  rule  or  regulation,  altering 
or  changing  the  route  of  the  defendant,  the  Brooklyn  Elevated 
Eailway  Company,  in  the  city  of  Brooklyn,  from  the  route  desig- 
nated in  the  charter  of  said  company  or  its  successors  or  any  per- 
sons in  interest,  or  giving  or  granting  any  privileges  or  franchise 
to  said  defendant  railway  company  over,  along,  upon  or  through 
or  across  any  of  the  streets,  avenues,  or  places,  or  any  portion 
thereof  named  in  the  resolution  set  forth  in  the  plaintiif' s  com- 
plaint hereto  annexed,  or  from  voting  or  doing  any  act  to  over- 
ride, or  pass  any  resolution  or  rule  to  reconsider  the  veto  or 
disapproval  of  the  mayor  of  the  city  of  Brooklyn,  of  the  resolution 
aforesaid. 

And  it  is  further  ordered,  that  said  defendant,  the  City  of 
Brooklyn  and  the  Common  Council  thereof,  and  each  and  every 
member  thereof,  be  and  they  are  hereby  restrained  from  giving, 
granting,  or  in  any  way  or  manner  conferring  on  the  said  B.  E. 
E.  Co.,  their  counselors,  attorneys,  servants  and  agents,  or  the  de- 
fendants, J.  E.  L.  or  S.  M.  S.,  as  receivers  of  said  B.  E.  E.  Co., 
or  their  associates,  successors,  or  assigns,  their  counselors,  attor- 
neys, agents,  servants,  or  any  person  or  persons  whomsoever,  the 
light,  liberty,  privilege,  or  franchise  of  constructing  or  main- 
taining an  elevated  railway  or  any  railway  in  any  of  the  streets 
or  avenues  thereof  mentioned  in  the  aforesaid  resolution. 

And  it  is  further  ordered,  that  the  said  defendant,  the  B.  E. 
E.  Co.,  and  J.  E.  L.  and  S.  M.  S.,  its  receivers,  are  and  each  of 
them  is  hereby  enjoined  and  restrained  from  entering  into  or 
upon  any  of  the  streets  or  avenues  named  in  the  aforesaid  reso- 
lution, for  the  purpose  of  constructing  an  elevated  railway  or 
any  railway  therein,  and  from  digging  up  or  subverting  the  soil, 
or  doing  any  act  in  the  streets  or  avenues  aforesaid  tending  to 
encumber  them  or  any  part  thereof,  or  to  prevent  the  free  and 
common  use  thereof,  as  the  same  have  been  heretofore  enjoyed, 
until  the  further  order  of  this  court. 

[Authentication  as  in  Form  108,  p.  265   of  this  volume.^ 
[If  a  court  order  take  a  certified  copy  for  service.'] 

FORM  No.  543. 
Injunction  in  aid  of  attachment,  with  order  to  show  cause. 

[Title  and  recitals  according  to  the  case;  see  Form  538,  swpra.] 

Oedeeed,  that  the  defendant  Y.  Z.,  his  agents,  attorneys,  and 

servants,  be  and  each  of  them  hereby  are  enjoined  and  restrained 

from  receiving,  and  the  sheriff  of  the  county  of  ,  is  en- 
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joined  and  restrained  from  paying  to  them  or  any  of  them  any 
of  the  proceeds  of  the  sales  of  the  property  of  said  Y.  Z.,  in  sat- 
isfaction in  whole  or  in  part  of  the  executions  issued  upon  the 
■  judgments  in  favor  of  said  [naming  them],  and  let  the  said 
[names']  show  cause  before  this  court  at  a  Special  Term  to  be 
held  m  ,  on  the         day  of  ,  19     ,  at         o'clock 

m  the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

why  said  injunction  should  not  be  continued,  and  why  the  pro- 
ceeds aforesaid,  otherwise  applicable  to  the  payment  of  said  exe- 
cutions, should  not  be  held  by  said  sheriff  uiitil  the  final  deter- 
mination of  this  action.  [Service  of  this  order  to  show  cause,  and 
the  papers  upon  which  the  same  is  granted,  on  or  before  the 
day  of  ,  shall  be  sufficient  notice.] 

[Authentication  as  in  Form  108,  p.  265   of  this  volume.] 
[If  a  court  order  take  a  certified  copy  for  service.] 

FORM  No.  544. 
Injunction  against  summary  proceedings  to  dispossess;  with  order  to  show 

cause. 

[As  in  Form  538  to  the  *,  continuing:]  and  the  plaintiff  hav- 
ing given  the  undertaking  required  by  law;  now,  on  motion  of 
A.  T.  for  plaintiff, 

Oedeeed,  that  the  defendants,  and  each  of  them,  and  their 
and  each  of  their  agents,  attorneys,  solicitors,  and  deputies,  and 
each  and  every  other  person  or  persons,  on  their  behalf,  or  on 
behalf  of  any  of  such  defendants,  are  hereby  enjoined,  restrained 
and  forbidden  until  the  hearing  and  decision  of  this  application, 
from  in  anywise  interfering  with  the  peaceable  use  and  enjoy- 
ment by  plaintiff  of  the  store,  cellar  and  first  loft  of  the  dwelling 
and  premises  known  by  the  street  number  as  ISTo.     ,  street 

in  ,  and  from  dispossessing  or  evicting  him  therefrom  [not 

to  exceed  twenty  days  from  date],^®  and  until  the  further  order 
of  this  court  in  the  premises ;  this  preliminary  injunction  is 
granted  and  obtained  on  the  ground  that  the  [Municipal]  Court  in 
the  [city  of  'New  York,  for  the  Borough  of  Manhattan,  Third  Dis- 
trict] of  which  the  defendant  G.  W.  P.  is  justice,^  had  no  juris- 
diction, nor  had  said  [defendant]  G.  W.  P.,  as  justice  or  other- 
wise, jurisdiction  [etc.,  etc.,  or  other  sufificient  ground.^] 

99  See  Stay  of  Proceedings,  p.  412,  N.    Y.    227;    N.    Y.    Code   Civ.    Pre, 

supra.  §  2265;  Jessurun  v.  Macl^ie,  24  Hun, 

1  See,  as  to  impropriety  of  enjoin-  624;  Knox  v.  McDonald,  25  id.  268; 
ing  the  court,  pp.  822,  827 ;  and  Tyler  Matter  of  White,  12  Abb.  N.  C.  348 ; 
V.  Hamersley,  44  Conn.  419.  London  v.  Board  of  Supervisors,  24 

2  Compare  Sherman  v.  Wright,  49  Hun,   75 ;    Armstrong   v.    Cummings, 
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And  let  the  defendants  or  their  attorneys  show  cause  before 
this  court  at  a  Special  Term  thereof  to  be  held  on  the  day 

of  ,  19     ,  at  o'clock  in  the  noon  of  that  day, 

or  as  soon  thereafter  as  counsel  can  be  heard,  why  this  injunction 
should  not  be  continued  during  the  pendency  of  this  action,  and 
why  plaintiff  should  not  have  such  other  and  further  relief  as  may 
be  just;  service  of  this  order  and  the  papers  on  which  it  is  granted, 
on  [this  day]  shall  be  sufficient. 

[Authentication  as  in  Form  108,  p.  265   of  this  volume.] 
[If  a  court  order  take  certified  copies  for  service.'] 

FORM  No.  545. 
Injunction  in  action  of  interpleader,  with  order  to  show  cause.3 

[Nam.e  of]  Court  [or  if  a  court  order] 

At   a   Special   Term    [etc.,   as   in.  Form 
No.  94,  p.  255  of  this  volume.] 
[Title  of  action.] 

It  appearing  satisfactorily  to  me  [or,  to  this  court],  by  the 
verified  complaint  of  A.  B.,  verified  ,  19     ,  and  the  an- 

nexed affidavits  of  M.  N.  and  O.  P.,  verified  [the  same  day],  that 
the  plaintiff  is  in  possession  of  certain  personal  property  to  which 
he  makes  no  claim  and  in  which  he  has  no  interest,  and  that 
said  property  is  claimed  by  both  of  the  defendants,  and  that  the 
plaintiff  does  not  know  to  whom  to  deliver  it,  and  has  no  means 
of  ascertaining,  and  it  appearing  that  the  defendant,  W.  X., 
threatens  to  bring  a  replevin  suit  against  the  plaintiff ;  *  and  the 
plaintiff  having  duly  given  an  undertaking  as  prescribed  by  law : 
ISTow,  on  motion  of  D.  P.  H.,  attorney  for  the  plaintiff, 

Oedeeed,  that  the  defendants  and  their  and  each  of  their  as- 
signs, agents,  attorneys,  and  servants  be  and  each  of  them  is  en- 
joined and  restrained  until  the  hearing  and  decision  upon  this 
application,  from  taking  any  proceedings  against  said  plaintiff  in 
relation  to  the  property  referred  to  in  said  complaint. 

And,  upon  service  of  this  order  and  copies  of  the  papers 
hereinbefore  mentioned  on  said  defendants  [three]  days  be'fore 
the  return  day  below  mentioned,  let  said  defendants  show  cause 
before  this  court,  at  a  Special  Term  thereof  at  the  Court  House 

20  id.   313.     As  to  avoiding  the   ob-  the   defendant   may   be   protected  by 

jeetions  by  bringing  an  action  for  the  ordering  rents  to  be  paid  into  court 

determination    of    conflicting    claims  or  deposited  with  a  trust  company,  as 

when  the  case  is  within  the  statute  a   condition   of  granting  the   injunc- 

(N.  Y.  Code  Civ.  Pro.,  §   1638),  see  tion.    Id.    See  Payment  into  Court. 

Stamm  v.  Bostwick,  30  Hun,  70.  3  As  to  who  may  make  this  order, 

In   a   doubtful   case   the    rights   of  see  notes  88  and  89  to  Form  538. 
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in  the  city  of  ,  on  the  day  of  ,  19     ,  at 

o'clock  A.  M.  of  said  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  why  the  foregoing  order  or  some  order  to  be  made  of 
like  purport  and  effect  should  not  be  continued  until  the  final 
judgment  in  this  action,  upon  plaintiff's  delivering  said  prop- 
erty as  the  court  shall  direct;  [and  until  this  order  is  modified 
let  the  same  be  in  full  force  and  effect.] 

[Authentication  as  in  Form  108,  p.  265   of  this  volume.] 
[If  a  court  order  take  certified  copies  for  service.] 

FORM  No.  546. 

Injunction,  ex  paite,  by  judge  or  court,  where  the  right  depends  on  extrinsic 
facts  —  General  form,  with  or  without  order  to  show  cause  why  it  should 
not  be  continued.^: 

[Title  of]  Court  [or  if  a  court  order] 

At  a  Special  Term   [etc.,    as    in    Form 
No.  94,  p.  255  of  this  volume.] 
[Title  of  action.] 

It  appearing  satisfactorily  to  me   [or,  to  the  court],  by  the 
[complaint  herein  verified  the  day  of  ,  19     ,  and 

the]    annexed   affidavits   of  A.   B.    and   C.   D.   verified  the 
day  of  ,  19     ,  that  the  defendants  during  the  pendency  of 

this  action  are  procuring  or  suffering  to  be  done,  or  threaten,  or 
are  about  to  do  or  to  procure  or  suffer  to  be  done,  acts  in  viola- 
tion of  the  plaintiff's  rights  respecting  the  subject  of  this  action 
and  tending  to  render  any  judgment  herein  ineffectual,  [specify 
particulars  briefly,  for  instance,  thus,]  in  that  the  plaintiff  es- 
tablishes an  apparent  right  to  or  interest  in  the  property  of  the 
partnership  as  set  forth  in  the  complaint  "which  is  in  the  pos- 
session of  the  defendants  to  this  action,  and  that  there  is  danger 
that  a  portion  of  the  same  will  be  removed  beyond  the  juris- 
diction of  the  court,  or  lost  [or  siibstitute  or  add,  that  the  de- 
fendant during  the  pendency  of  the  action  threatens  or  is  about 
to  remove  or  to  dispose  of  his  property  with  intent  to  defraud 
the  plaintiff]. 

[Continue  as  in  Form  538,  from  the  *.] 

i  As  to  who  may  make  the  order,  see  notes  88  and  89  to  Form  538. 
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FORM  No.  547. 
Another  form;  injunction  against  disposing  of  property  to  defraud  plaintiffs 

(in  divorce). 

\_Name  of]  Court  [or  if  a  court  order'] 

At  a  special  term  letc,  as  in  Form  No,  94, 
p.  265  of  this  volume.] 
[Title  of  action.] 

It  appearing  satisfactorily  to  me   [or^  to  this  court],  by  tlie 
[complaint  herein  verified  the         day  of  ,  19     ,  and  the] 

annexed  affidavit  of  A.  B.,  verified  the         day  of  ,  19 

that  sufficient  ground  exists,  to  wit,  briefly  stated;  that  defend- 
ant has  Deen  conveying,  and  is  about  to  convey  away,  lease,  or 
otherwise  dispose  of  his  property  in  fraud  of  the  rights  and  full 
claims  and  demands  of  the  plaintiff,  and  in  violation  of  the 
plaintiff's  rights  respecting  the  subject  of  the  action,  and  tending 
to  render  the  judgment  she  may  obtain  herein  ineffectual;  and 
the  defendant  is  about  to  dispose  of  his  property  with  intent  to 
defraud  plaintiff;  and  that  it  appears  from  the  cordplaint  that 
the  defendant  has  done,  and  committed,,  and  is  about  to  commit 
and  continue  his  acts  in  relation  to  disposing  of  his  property 
without  adequately  providing  for  her  support  and  that-  of  his 
child,  during  the  pendency  of  this  action,  and  thereafter  to 
the  injury  of  this  plaintiff:  Now,  on  motion  of  A.  T.,  attorney 
for  plaintiff. 

Ordered,  that  the  defendant,  J.  G.,  his  agents,  attorneys,  and 
servants,  refrain  from,  and  he  and  they  are,  and  each  of  them  is, 
hereby  enjoined  and  restrained  from  conveying,  transferring,  en- 
cumbering, or  otherwise  disposing  of  any  real  or  personal  prop- 
erty standing  in  his  name  or  owned  by  him,  wheresoever  situ- 
ated® [and  he  is  likewise  hereby  restrained  from  interfering  with 
this  plaintiff  in  her  peaceably  occupying  the  house  and  premises 
ISTo.  ,  street,  where  she  now  resides,  and  of  keeping 

B  According  to  Reubens  v.  Joel,  13  intimated  by  Mr.   Justice   Sherwood, 

N.  Y.  488,  such  an  injunction  might  in  his  opinion  in  Froman  v.  Froman, 

be  had  in  an  action  by  a  simple  con-  53  Mich.  584;   s.  c,   19  N.  W.  Rep. 

tract   creditor,   against   a.   threatened  193,  that  the  injunction  in  a,  case  like 

future   fraudulent   disposal   of   prop-  this  does  not  stand  in  the  way  of  the 

erty  by  the  debtor.  defendant's   raising  money   by  mort- 

The  same  facts  are  also  a  ground  gage,  if  it  is  for  -the  purpose  of  pay- 

for  arrest  and  for  attachment  in  cer-  ing    alimony.     .1    cannot    agree   with 

tain  actions.  him  in  such  opinion." 

As   to   who   may   make   the   order.  The    injunction    in    that   case    had 

see  notes  88  and  89  to  Form  538.  been  modified  so  as  to  enable  defend- 

6  In   Rossman  v.  Rossman    (Mich.,  ant  to  sell  for  the  purpose  of  raising 

1886),  29  N.  W.  Rep.  33,  Morse,  J.,  money  to  pay  plaintiff's  alimony, 
in  a  dissenting  opinion,  says :     "  It  is 
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and  using  as  her  own  the  furniture  therein;  and  is  enjoined 
against  removing  the  same,  or  any  portion  therefrom],  until  the 
further  order  of  this  court. 

{Add  order  to  show  cause  as  in  the  Forms  immediately  preced- 
ing.^ 

[Authentication  as  in  Form  108,  p.  265  of  this  volume.] 
[If  a  court  order  take  certified  copies  for  service.} 

FORM  No.  548. 
Another  form  against  sherifi's  interference  with  receiver.! 

At  a   Special  Term    [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.} 
[Title  of  action.'] 

A  petition  having  been  filed  in  this  court  by  J.  F.  A.,  the  re- 
ceiver in  this  action,  asking  for  an  order  therein,  restraining 
M.  N.,  the  sheriff  of  the  county  of  ,  his  deputies,  agents, 

etc.,  from  making  any  sale  of  certain  property,  viz. :  being  [62 
boxes  of  electrotype  and  stereotype  plates]  upon  which  he 
claimed  to  have  levied  by  virtue  of  an  execution  in  favor  of  [J. 
J.  L.  &  Co.,  against  one  J.  M.],  and  also  for  an  order  that  J. 
J.  L.  and  W.  J.  D.,  copartners  in  business  under  the  firm  name 
of  J.  J.  L.  &  Co.,  deliver  up  to  the  petitioner  the  stereotype  and 
electrotype  plates  so  levied  on,  etc. ;  and  an  order  to  show  cause 
having  been  made  by  Mr.  Justice  J.  K.  on  the        day  of  , 

19     ,  in  this  action,  and  returnable  on  the  day  of  , 

19  ,  at  a  Special  Term  of  this  court,  and  the  same  having  been 
duly  adjourned  to  this  day,  by  consent,  and  the  same  coming  on 
this  day  to  be  heard:  Now,  on  reading  and  filing  said  petition, 
and  the  affidavits  of  ,  and  on  hearing  ,  on  be- 

half of  ,  the  receiver,  and  ,  on  behalf  of  .T. 

J.  L.  &  Co.,  and  ,  Esq.,  on  behalf  of  the  sheriff  of  the 

county  of  ,  no  sufficient  cause  to  the  contrary  being  shown ; 

Obdeeed,  that  M.  N.,  the  said  sheriff  of  the  county  of  , 

and  his  deputiee,  agents,  and  servants,  be  enjoined  and  restrained 
from  making  any  and  all  sales  of  the  property,  viz.  [62  boxes 
of  electrotype  and  stereotype  plates  which  were  formerly  the 
property  of  J.  M.,  and  any  and  all  property  levied  upon  by  him 
as  alleged  upon  an  execution  in  favor  of  J.  J.  L.  and  W.  J. 
D.  against  J.  M.,  and  also  from  in  any  way  interfering  there- 
vnth,  and  that  the  sheriff  deliver  up  possession  forthwith  of  such 
property  aforesaid  as  may  be  in  his  possession  and  control  to  said 
receiver.] 

7  May  be  granted  by  judge  or  court.       its   officers.     Woerishoeffer  v.  North 
See,  as  to  power  of  court  to  control       River  Const.  Co.,  99  N.  Y.  398. 
59 
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And  it  is  further  ordered,  that  the  said  sheriff  withdraw  all 
levy  from  any  property  passing  to  the  receiver. 

[Authentication  as  in  Form  108,  p.  265  of  this  volume.'] 
[If  a  court  order  take  certified  copies  for  service.] 

FORM  No.  549. 
Condition  as  to  further  security.s  and  speeding  appeaL 

This  order  is  granted  on  condition  [state  explicitly:]  (1)  That 
the  plaintiff  execute  and  file,  at  the  time  of  entering  this  order, 
an  undertaking  in  the  sum  of  dollars,  with  one  or  more 

sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the  defend- 
ants so  enjoined  such  damages,  not  exceeding  the  said  sum  of 
dollars,  as  they  may  sustain  by  reason  of  the  injunction, 
if  the  court  finally  decides  that  the  plaintiff  was  not  entitled 
thereto,  such  undertaking  to  be  without  prejudice  to  an  appli- 
cation on  the  part  of  the  defendants  to  increase  the  said  security 
still  further  in  the  event  that  the  court  of  affirm 

the  decree  of  the  surrogate  of  the  county  of  ,  made  on  the 

day  of  ,  19     ,  as  in  the  matter  of  the  estate  of  A. 

H.,  deceased,  and  an  appeal  is  taken  from  said  order  of  affirm- 
ance to  the  Court  of  Appeals. 

(2)  That  the  plaintiff  shall  be  prepared  on  his  part  to  argue 
any  appeal  from  this  order  at  the  next  term  of  the  Appellate  Divi- 
sion of  this  court,  and  shall  accept  days'  notice  of  argu- 
ment. 

If  the  undertaking  above  required  be  not  given,  approved  and 
filed  within  days,  the  said  motion  is  hereby  thereupon  de- 

nied, and  said  motion  to  continue  the  temporary  injunction  shall 
thereupon  be  denied. 

FORM  No.  550. 

Order  denying  motion  to  continue  injunction  and  vacating  temporary  order. 

At  a  Special  Term,  [Part  I],  of  the 
Supreme  Court  of  the  State  of  lSe\\ 
York,  held  in  and  for  the  County 
of  New  York,  at  the  Court  House, 
in  the  County  of  Nev/  York,  on  the 
day  of  ,  19     . 

Present:  Hon.  ,  Justice. 

[Title.] 

A  motion  having  duly  come  on  to  be  heard  before  this  court  on 
the  day  of  ,   19     ,  upon  an  order  to  show  cause 

8  See  p.  230,  supra,  and  Newton  v.      Russell,  87  N.  Y.  527,  modifying  24 

Hun,  40. 
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dated  ,  19     ,  obtained  by  the  plaintiff  herein  upon  the 

affidavits  of  [M.  H.  and  J.  D.J,  all  duly  verified  on  the  day 

of  ,   19     ,  and  the  complaint  of  the  plaintiff  annexed 

thereto,  for  an  order  continuing  the  injunction  contained  in  the 
said  order  to  show  cause  pending  this  action,  and  restraining 
and  enjoining  the  defendant  [association,  its  officers,  agents,  mem- 
bers, representatiyes  and  servants  from  conspiring  to  do  and  to 
procure  or  to  suffer  to  be  done  acts  in  violation  of  the  plaintiff's 
rights;  and  from  in  any  manner  interfering  -with  the  objects  of 
the  plaintiff  and  the  business  of  its  members  by  resorting  to  any 
species  of  threats,  intimidation,  force  or  fraud  upon  the  plaintiff 
or  its  members,  or  upon  any  employee  or  customer  of  any  member 
of  the  plaintiff ;]  and  after  reading  and  filing  the  said  complaint 
of  the  plaintiff  herein,  together  with  the  said  affidavits  and  order 
to  show  cause,  and  the  affidavits  of  [J.  Q.  and  P.  C],  duly  verified 
on  the  day  of  ,  19     ,  and  after  hearing  C.  C.  A., 

of  counsel  for  the  plaintiff,  in  support  of  said  motion,  and  J.  I.  G., 
of  counsel  for  the  defendant,  in  opposition  thereto. 

ITow,  on  Motion  of  J.  I.  G.,  of  counsel  for  the  defendant,  it  is 

Ordeeed,  that  the  said  motion  be,  and  the  same  is  hereby 
in  all  respects  denied ;  and  it  is  further 

Oedeeed,  that  the  temporary  injunction  contained  in  the 
said  order  to  show  cause  dated  January  ,  19     ,  be,  and  the 

same  is  hereby  in  all  respects  vacated,  dissolved  and  annulled; 
and  it  is  further 

Oedeeed,  that  the  defendant  have  ten  dollars  ($10)  costs 
of  this  motion  to  abide  the  event. 

FORM  No.  551. 
Injunction,  after  contested  motion,  on  notice,  or  order  to  show  cause. 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.^ 
[Title  of  action.] 
[As  in  preceding  Form.] 

Oedeeed,  that  said  motion  be  and  the  same  is  hereby  granted, 
and  that  during  the  pendency  of  this  action  the  defendants 
[names]  and  each  of  them,  and  their  and  each  of  their  agents, 
attorneys,  and  servants  [and  officers  —  or_,  deputies] ,  be  and  they 
hereby  are  and  each  of  them  is  enjoined  and  prohibited  from 
[continuing  as  in  other  Forms] . 
[Authentication  as  in  Form  108,  p.  265  of  this  volume.] 
[If  a  court  order  take  certified  copies  for  service.] 
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FORM  No.  552. 

Leave  reserved,  in  denial,  to  apply  again,  or  in  a  partial  injunction  to  apply 
for  more  stringent  injunction,  on  further  evidenec* 

This  order  is  without  prejudice  to  any  further  application  the 
plaintiff  may  be  advised  to  make  in  respect  to  [designating  sub- 
ject'] after  [having  access  to  and  inspection  of  the  books  and 
papers  of  said  ]. 

FORM  No.  553. 
Leave  to  defendant  to  move  to  modify  or  dissolve.io 

Defendant  has  leave  to  move  to  vacate  or  modify  this  injunc- 
tion on  the  same  papers,  or  on  additional  papers  presented  on  his 
behalf,  as  he  may  be  advised. 

FORM  No.  554. 
Order  denying  motion  without  prejudice. 

[Title  of  court  and  cause.] 

[Recitals  as  in  Form  550,  continuing  and  setting  forth  clearly 
the  preliminary  objection  which  has  resulted  in  the  denial  of  the 
motion,  as:]  and  it  appearing  that  the  said  affidavits  of  M.  N. 
and  O.  P.  are  not  so  certified  as  to  entitle  them  to  be  considered 
by  the  court,  it  is  on  motion  of  S.  R.,  attorney  for  the  defendant, 

Oedeeed,  that  the  plaintiff's  motion  for  an  injunction  be  and 
the  same  is  hereby  denied  [with  $10  costs],  but  without  prejudice 
to  its  renewal  upon  the  same  or  other  papers. 

III.     STATEMENTS   OF   ACTS    ENJOINED,   TO    ^E    INSERTED    IN 
FOREGOING    FORMS. 

1.     As  TO  Real  Pbopektt. 

FORM  No.  555. 
Against  trespass  to  real  property.!! 

From  taking,  or  attempting  to  take  or  hold  possession  of  the 
beach  lands  of  the  plaintiff  at  ,  county  of 

State  of  (and  which   are  hereinafter  more  particularly 

described),  or  any  portion  thereof;  and  from  doing,  or  causing  or 
permitting  to  be  done,  any  act  or  thing  whereby  the  rights  of  the 
plaintiff  to  the  possession  of  the  said  lands  may  in  any  manner 
be  impaired.      [Description.] 

9  See  p.  1(50,  supra.  11  From  Mulry  v.  Norton,  100  N  Y. 

10  See  N.  Y.  Code  Civ.  Pro.,  §  627.       424. 
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FORM  No.  556. 
Against  waste  or  alienation. 

From  pulling  down  or  otherwise  injuring  the  building  standing 
on  the  premises  hereinafter  described,  or  any  part  thereof,  or 
from  committing  any  waste,  spoil,  destruction  or  damages  upon 
the  said  premises,  and  from  executing  or  procuring  to  be  executed 
any  conveyance  of  the  said  premises,  to  any  person  or  persons 
other  than  to  the  plaintiff,  or  as  he  shall  direct. 

The  said  premises  are  known  as  ,  and  are  bounded 

and  described  as  follows  f description']. 

FORM  No.  557. 
Against  waste  by  cutting  timber. 

From  cutting  down,  felling,  barking,  or  otherwise  wasting  or 
impairing  any  timber-trees,  or  underwood  standing  and  growing 
on  the  premises  hereinafter  described,  and  from  removing  any 
sTich  timber  or  wood,  and  from  committing  any  furtlier  or  other 
waste,  spoil,  destruction  or  damages  in  or  upon  premises  below 
described,  to  wit  {^description}. 

FORM  No.  558. 
Against  contractor  using  lands  except  for  his  work. 

From  letting  or  attempting  to  let  the  lands  hereinafter  de- 
scribed and  from  giving  any  license  to  enter  upon  such  lands,  or 
to  erect  any  structures,  or  to  place  any  materials,  or  to  conduct 
any  business  thereon,  or  to  interfere  therewith,  and  from  himself 
erecting  any  structures  or  conducting  any  business  thereon,  or 
interfering  therewith  otherwise  than  in  fulfillment  of  his  contract 
with   plaintiff,^^   bearing   date   the  day   of  ,    19     . 

But  nothing  herein  contained  shall  prevent  his  use  of  the  stable 
upon  said  lands  in  connection  with  and  for  the  purpose  of  said 
contract,  or  the  removal  by  him  of  said  stable  from  said  lands 
upon  the  completion  of  his  said  contract,  or  sooner  if  he  so 
desires.^* 

FORM  No.  559. 

Against  working  a  mine.14 

From  working  the  veins  or  seams  of  coal,  iron,  stone,  and  other 
minerals  lying  in,  upon,  or  under  the  [designate  lands],  and  from 

12  Compare  note  50  to  par.  7,  p.  906.  i*  See  West  Point  Iron  Co.  v.  Key- 

13  See  also  Wheelock  v.  Noonan,  53  mert,  45  N.  Y.  703 ;  Norton  r.  Sny- 
N.  Y.  Super.  Ct.  286.  der,  2   Hun,   82;   Howe  v.  Roehester 
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digging,  getting  and  carrying  away,  or  selling,  or  disposing  of 
the  coal,  culm  and  iron,  stone,  and  other  minerals  produced 
therefrom. 

FORM  No.  560. 
Against  tenant  of  a  mine. 

From  carrying  the  brick-clay,  or  bricks,  or  tiles  made  thereof, 
off  the  land  [designating  it]  ;  from  working  away  sufficient  bar- 
riers in  the  seam  in  the  parts  adjoining;  from  making  a  com- 
munication into  adjoining  collieries,  and  from  draining  any  other 
mines,  or  permitting  the  same  to  be  drained,  by  means  of  the 
demised  colliery;  and  from  permitting  the  communication  com- 
plained of  to  continue  open,  and  from  permitting  any  water  to 
flow  through  the  same  into  the  demised  colliery ;  and  from  raising, 
by  means  of  the  shafts  on  the  demised  premises,  any  coal  of  any 
other  proprietor;  and  from  carrying  the  same  over  the  demised 
premises.^® 

FORM  No.  561. 
Against  taking  possession  of  lands  without  payment.i6 

From  entering  upon  any  part  of  the  lands  hereinafter  described, 
until  the  said  defendants  shall  have  paid  the  plaintiff 
dollars ;  and  that  if  the  said  defendants  shall  not  pay  the  said  sum 
of  dollars,  being  the  residue  of  the  purchase-money  of  said 

lands,  by  the  said  day  of  ,  then,  and  in  such  case 

the  said  defendants  are  hereby  restrained  from  in  any  wise  pro- 
ceeding with  the  works  of  their  railroad,  in,  upon,  or  over  any 
part  of  the  said  lands. 

The  said  premises  are  known  as  ,  and  bounded  and 

described  as  follows  [description'] . 

FORM  No.  562. 
Against  taking  lents  and  profits. 

From  collecting,  receiving,  or  intermeddling  with  the  rents  and 
profits  of  the  premises  knovsm  as  ,  at  ,  and 

described  as  follows  [description]. 

Iron  Mfg.  Co.,  66  Barb.  592;  Thomas  Mexborough   v.   Bower,   7   Beav.    (20 

Iron  Co.  V.  Allentown  M.  Co.,  28  N.  J.  Eng.  Ch. )    127. 

Eq.  77.  16  See  Falker  v.  N.  Y.,  West  Shore, 

15  This  form  is  sustained  by  Earl  of  etc.,  Ey.  Co.,  17  Abb.  N.  C.  279. 
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FORM  Wo.  563. 
Against  tax  or  assessment  sale,  etc.iT 

From  granting  a  declaration  or  declarations  of  sale  of  the  real 
estate  of  said  plaintiffs  respectively  below  described,  or  of  any 
part  thereof,  or  doing  any  act  or  thing  to  enforce  the  payment  or 
collection  of  those  portions  or  any  part  thereof,  of  an  assessment 
for^     ^  dollars  assessed  upon  the  said  real  estate  of  said 

plaintiffs  respectively,  on  or  about  the         day  of  ,  19     . 

FORM  No.  564. 
Against  removing  fixtures. 

From  removing  or  causing  to  be  removed  any  [bricks,  timber, 
building  materials,  copper  pans,  or  fixtures]  from  the  premises 
known  as  ,   at  ,   and  described  as  follows 

[descriptioni . 

FORM  No.  565. 

Against  nuisance;  burning  brick.i8 

From  burning  or  manufacturing,  or  causing  to  be  burnt  or 
manufactured,  bricks  on  a  piece  of  land  or  premises  in  the 
defendant's  possession,  situate  in  the  town  of  ,  in  the 

county  of  ^descriie  the  premises  by  name  or  abuttals,  or 

otherwise;  for  instance,  by  abuttals,  thus:  abutting  on  the  east, 
south  and  west  on  the  lands  and  premises  of  the  plaintiff],  and 
so  as  to  occasion  damage  or  annoyance  to  the  plaintiff  as  owner, 
or  to  his  tenants  respectively  as  occupiers,  of  a  dwelling-house  of 
the  plaintiff  \_describe  the  plaintiff's  premises^,  situate  in 
aforesaid. 

FORM  No.  566. 

The  same;  continuance  of  slaughter-house.19 

From  occupying  a  building  erected  by  the  defendant  Y.  Z.  on 
the  north  side  of  street,  between  the  and 

avenues,  in  the  city  of  ,  as  a  slaughter-house,  and  from 

slaughtering  any  animals  in  such  building,  and  from  permitting 
the  building  to  be  used  as  a  slaughter-house. 

"See   Hurlburt   v.   Banks,    1   Abb.  5GS;  aff'g,  2  Supm.  Ct.  (T.  &C.)  231; 

N.  C.  157,  52  How.  Pr.  19G,  67  N.  Y.  Mulligan*.  Elias,  12  Abb.  Pr.  (N.  S.) 

568;  Hassan  v.  City  of  Eoohester,  65  259. 

N.  Y.   516;    Scott  V.   Onderdonk,    14  19  See  Dubois  v.  Budlong,  15  Abb. 

N.  Y.  9;  Western  E.  R.  Co.  v.  Nolan,  Pr.  445,  10  Bosw.  700. 

4S  N.  Y.  51.3;  Rome,  Watertown,  etc..  As   to   livery   stable,   see   Flint    v. 

R.  R.  Co.  V.  Smith,  39  Hun,  332.  Russell,  5  Dill.  151,  8  Cent.  L.  J.,  68, 

18  See  Campbell  v.  Seaman,  63  N.  Y.  7  Rep.  265. 
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FORM  No.  567. 
Against  noisy  bells. 

From  tolling  or  ringing  the  chapel-bell  and  the  church-bells  in 
the  church  or  chapel  at  ,  or  any  of  such  bells, 

and  from  permitting  the  said  bell  or  bells,  or  any_  of  them,  to  be 
tolled  or  rung  so  as  to  cause  or  occasion  any  nuisance,  disturb- 
ance or  annoyance  to  the  plaintiff  and  his  family  residing  in»his 
dwelling  house  at  [designating  residence]^'' 

FORM  No.  568. 
Against  obstructing  lights. 

From  rebuilding,  or  completing,  or  improving  the  messuage  or 
dwelling-house  [designating  it^ ,  or  making  or  erecting  any  build- 
ing or  improvements  whatsoever,  in  such  a  manner  as  to  darken, 
injure,  or  obstruct  any  of  the  [ancient]  lights  or  windows  of  the 
plaintiff's  messuages  or  tenements,  or  either  of  them  [designating 
them'],  until  the  further  order  of  the  court.^' 

FORM  No.  569. 
Against  removing  plaintiff's  obstructions  to  defendant's  lights. 

From  tearing  down,  bursting  through,  knocking,  prying  or  push- 
ing off,  breaking,  injuring  or  interfering  with  coverings  placed 
or  to  be  placed  over  or  upon  the  openings  in  the  wall  between  the 
premises  No.  street  and  No.  street,  in  the  city 

of  ,  respectively  owned  by  the  defendant  and  the 

plaintiff. 

FORM  No.  570. 

Against  undermining  plaintiff's  land. 

From  excavating  or  removing  any  soil  or  other  material  from 
any  land  adjoining  the  plaintiff's  premises  [designating  them], 
which  shall  cause  the  plaintiff's  land,  by  reason  of  the  withdrawal 
of  its  lateral  support,  to  fall  away  or  subside.^^ 

20  This  Form  is  from  Soltau  v.  De  See  note  50  on  p.  906,  supra. 
Held,  2  Sim.    (N.  S.)    (42  Eng.  Ch.)  22  This  form  is  sustained  by  Far- 
133.     See  Baltimore,  etc.,  R.  R.  Co.  rand  v.  Marshall,  19  Barb.  380.     Sec 
V.  Fifth  Bapt.  Church,  108  U.  S.  317  Dorrity  v.   Rapp,  4  Abb.   N.  C.  292, 
(railroad  noises).  72  N.  Y.  307.     See,  also,  20  Moak's 

21  This  form  is  from  Back  v.  Stacy,  Eng.  344.  The  defendant  should  not 
2  Kuss.  (Eng.  Ch.)  121.  be  absolutely  enjoined  from  digging. 
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FORM  No.  571. 
Against   obstructing  streams,  etc. 
From -discharging  or  dumping  into  the  river,  or  into 

any  of  its  forks  or  branches,  or  into  any  stream  or  tributary 
to  said  river,  or  any  of  its  forlis  or  branches,  and  especially  into 
creek,  ravine,   any  of  the  tailings,   boulders, 

cobble  stones,  gxavel,  sand,  clay,  debris  or  refuse  matter  from 
any  of  the  tracts  of  mineral  land  or  mines  described  in  the 
complaint;  and  also  from  causing  or  suffering  to  flow  into  said 
rivers,_  creeks,  or  tributary  streams  aforesaid,  therefrom,  any  of 
the  tailings,  boulders,  cobble-stones,  gravel,  sand,  clay,  or  refuse 
matter  resulting  or  arising  from  mining  thereon.^^ 

FORM  No.  572. 
Against  obstructing  tow-path  or  navigation. 

From  in  any  v?ay  damaging  or  obstructing  the  towing  path,  or 
using  the  same  in  any  manner  which  interferes  with  its  free  use 
for  the  navigation  of  the  said  river.^* 


FORM  No.  573. 
Against  stopping  a  way. 

From  stopping  up,  obstructing  or  injuring,  or  from  continuing 
to  stop  up,  obstruct  or  injure  the  free  passage  of  [distinctly  desig- 
nating the  way]. 

FORM  No.  574. 

Against  diverting  a  watercourse. 

From  diverting  the  water-course  and  water  therein,  on  the 
S.  E.  i  of  the  IST.  W.  i  of  section  29,  township  77,  range  36,  in 
Cass  county,  Iowa,  from  its  natural  course,  running  in  a  vsouth  and 

23  From  Re  North  Bloomfield  Gra-  in    the    text :      "  This    language    was 

vel  Mining  Co.,  27  Fed.  Rep.  795.     In  carefully  considered  when  the  terms 

this  case  the  prayer  of  the  bill  was  of  the  decree  were  settled,  and  I  do 

to  enjoin  "  from  discharging  or  dump-  not  think  it  broader  or  more  compre- 

ing  into  the              river,  or  any  of  its  hensive  than  either  the  prayer  or  the 

forks  or  tributary   streams,   or   into  allegations   in   the   body  of   the   bill 

creek,  any  of  the  tailings,  bould-  justified.     It  can  make  no  difference 

ers,  cobble-stones,  gravel,  sand,  'clay,  whether  the  refuse  matter  is  thrown 

debris,  or  refuse  matter,  from  any  of  into  the  streams  by  what  is  strictly 

their  said  tracts  of  mineral  lands  or  called  hydraulic  mining  or  drift  min- 

mines;  and  also  from  causing  or  suf-  ing.     This  can  only  be  a  question  of 

fering   to   flow    into    said   creeks,   or  degree  in  the  injury  resulting." 

tributary  streams  aforesaid,  any  tail-  2*  From     The      Lea      Conservancy 

ings,   boulders,   cobble-stones,   gravel.  Board  v.  Button,  45  Law  Times  Rep. 

sand,   clay,   or   refuse   matter   there-  (N.   S.)    (H.  of  L.)    385,  where  the 

from."  breadth  of  its  terms  is  discussed. 

Sawyer,  J.,  says  of  the  injunction 
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southeast  direction  across  said  land,  and  from  turning  the  water 
from  said  land  through  any  artificial  channel,  or  otherwise,  on  to 
the  land  of  plaintiff,  and  from  interfering  with  plaintiff  in  his 
lawful  and  proper  efforts  to  return  said  water  to  the  natural 
channel  and  course  through  said  land  of  defendant  and  off  plain- 
tiff's land,  and  in  confining  said  water  to  the  original  channel, 
on  and  over  defendant's  lands ;  and  defendant  is  hereby  enjoined 
from  obstructing  said  original  channel,  and  from  keeping  the  same 
obstructed,  and  from  so  plowing  or  ditching  his  land  as  to  cause 
the  said  water  to  leave  the  said  original  channel  and  flow  on  to 
or  across  said  lands  of  plaintiff.^ 

FORM  No.  575. 
Against  erection,  and  to  compel  reinoval  of  buildings. 

From  continuing  the  projected  buildings,  or  commencing  any 
other  buildings  whatever,  on  the  garden  or  plot  of  ground  de- 
scribed as  follows  \_descri'ption],  or  any  part  thereof;  and  also 
from  permitting  such  part  of  the  said  buildings  as  have  been 
already  erected  on  the  said  garden  or  plot  of  ground  from  remain- 
ing thereon.^® 

FORM  No.  576. 

Against  authorizing  the  laying  of  a  railroad  in  a  city  street. 

That  an  injunction-order  may  be  issued  by  this  court,  directed 
to  .the  said  defendants,  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  ,  their  counselors,   attorneys,   solicitors  and 

agents,  restraining  and  enjoining  them,  and  each  and  every  of 
them,  and  all  others  acting  in  aid  or  assistance  of  them,  from 
granting  or  in  any  way  or  manner  authorizing  J.  S.  and  others, 
the  persons  named  in  a  resolution,  a  copy  of  which  is  hereto  an- 
nexed, or  their  associates,  or  any  other  person  or  persons  whom- 
soever, the  right,  liberty,  or  privilege  of  laying  a  double  or  any 
track  for  a  railway  in  Broadway,  in  the  city  of  ,  between 

25  From     Benson     v.     Connors,     G3  original     channel     and     causing    the 

Iowa,   070,   19   N.   W.  Eep.   812.     In  water  to  flow  therein  instead  of  flow- 

this  case  it  was  held  that  this  Ian-  ing  over  and  across  plaintiff's  land." 

guage  established  the  fact  that  a  nat-  See  provision  for  injunction  in  an 

Ural  water-course  existed,  and  did  not  action     for     diverting     subterranean 

refer  merely  to  surface  water.     The  waters  from  plaintiff's  lands  through 

court  further  say:     "The  injunction  the    operation    of    pumping    stations, 

was  not  merely  negative  arid  prohibi-  Eeisert  v.  City  of  New  York,  101  App. 

tory  in  its  character,  it  was  also  af-  Div.  9.3,  91  N.  Y.  Supp.  780. 

firmative  and  mandatory.     It  was  the  26  This    form    is    from    Rankin    v. 

defendant's  duty  thereunder  to  cease  Huskisson,  4  Sim.   (6  Eng.  Ch.)  13. 

the  obstruction  of  the  original  chan-  See  as  to  encroachment  on  a  high- 

nel    of    the    water-course.      This    he  way.  Village  of  Oxford  v.  Willoughby, 

could  only  accomplish  by  opening  the  181   N.  Y.   155. 
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the  South  Ferry  and  street,  or  any  railway  whatsoever  iai 

said  Broadway,  or  of  breaking  or  removing  the  pavement,  or  in 
any  other  manner  to  obstruct  the  said  street  preparatory  to  or  for 
the  purpose  of  laying  or  establishing  any  railway  therein.^' 

FORM  No.  577. 
Against  laying  a  railroad  in  a  city  street. 

From  entering  into,  or  upon  street  for  the  purpose  of 

laying  or  establishing  a  railroad  thereon,  and  from  digging  up  or 
subverting  the  soil,  or  doing  any  other  act  in  said  street  tending 
to  incumber  it,  or  to  prevent  the  free  and  common  use  thereof,  as 
the  same  has  been  heretofore  enjoyed  [until  compensation  shall 
have  been  made  therefor,  pursuant  to  law.] 

FORM  No.  578. 
Against  building  in  violation  of  covenant. 

From  erecting  on  the  piece  or  parcel  of  land  hereinafter  de- 
scribed the  double  tenement,  apartment  or  flat  house  now  in 
process  of  construction  partly  thereon;  and  which  said  piece  or 
parcel  of  and  is  described  as  follows,  to  wit  [description].'^^ 

FORM  No.  579. 
Another  form. 

From  erecting  upon  [here  designate  the  land^  any  brewery,  or 
other  building,  except  one  private  house  or  ornamental  cottage,  to 
be  erected  on  [designating  what  part']?'^ 

FORM  No.  580. 
Against  change  in  use  of  premises.so 

From  using  or  occupying,  or  pemjitting  to  be  used  or  occupied,, 
the  two  buildings,  or  either  of  them,  fronting  on  a^^^enue 

in  said  city,  and  situated  on  the  easterly  side  of  said  avenue  next 
north  of  street,  for  any  purpose  or  business  other  than 

27  This  form  is  sustained  by  People  This  form  is  from  Maun  v.  Ste- 
V.  Sturtevant,  9  N.  Y.  263.                         phens,  15  Sim.   (38  Eng.  Ch._)  377,  in 

28  See  note  21,  supra.  which  case  the  words,   "which  shall 
See  Trustees   of   Columbia    College       be  ornamental,  rather  than  otherwise, 

v.  Lynch,  70  N.  Y.  441.    But  compare  to   the    surrounding   property,"   were 

a    further    decision    in    Trustees    of  struck  out  as  being  too  indefinite. 

Columbia  College  v.  Thacher,  87  N.  Y.  so  In    McCullough    v.     Broad    Ex- 

311,  41  Am.  Rep.  365,  10  Abb.  N.  C.  change    Co.,    101    App.    Div.    566,   92 

235,  and  qualifying  70  N.  Y.  440.  N.  Y.  Supo.  533,  the  troirrt  Bnfoined 

29  See  Phenix  Ins.  Co.  v.  Contin-  the  excessive  use  of  an  easement,  re- 
ental  Ins.  Co.,  14  AT)b.  Pr.  (N.  S.;)  suiting  from  change  in  character  and 
266,  87  N.  Y.  400;  Wright  v.  Evans,  use  of  premises. 

2  Abb.  Pr.    (N.  S.)    308. 
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as  dwelling  houses;  except  that  defendant  is  permitted,  until  the 
determination  of  this  action,  to  use  the  same  in  the  condition  and 
arrangement,  externally,  as  they  were  during  the  season  of  19  , 
and  in  the  business  then  pursued  therein. 

Also  from  erecting,  completing  or  maintaining  upon  said  de- 
fendant's two  buildings,  or  either  of  them,  any  structure  or  addi- 
tion which  shall  materially  change  the  exterior  condition  thereof, 
with  the  purpose  of  appropriating  ;the  same  or  any  part  thereof 
to  the  use  to  which  said  buildings  were  applied  during  the  season 

of  19     . 

FORM  No.  581. 

Against  contractor  interfering  with  work  after  forfeiting  his  contract. 

From  retaining  possession  of,  or  entering  upon,  or  interfering 
with,  the  main  line  of  the  plaintiff's  railway  from  H.  to  C,  and 
the  branch  line  of  railway  from  the  main  line  to  the  intended 
junction  with  the  M.  and  L.  Kailway  at  T.,  and  the  works  con- 
nected with  the  main  and  branch  lines  respectively;  and  from 
proceeding  in  any  manner  to  constmct,  complete,  or  repair  the 
works,  by  the  contract  of  the  day  of  ,19,  agreed  to 

be  constructed,  completed,  or  repaired,  or  any  of  such  works ;  and 
from  removing,  or  causing,  or  permitting  to  be  removed,  the 
materials  of  any  description  being  on  or  about  the  said  lines  of 
railway  and  works,  or  any  part  thereof  respectively,  or  any  of 
such  materials ;  and  from  in  any  manner  interfering  with  or  dis- 
turbing the  possession  or  use  or  enjoyment  by  the  company,  their 
officers,  contractors,  agents,  servants,  or  workmen,  of  the  said  lines 
of  railway  and  works,  or  any  part  of  the  same  respectivelv ;  and 
from  in  any  manner  obstructing  or  preventing  the  company,  their 
officers,  contractors,  agents,  servants,  or  Avorkmen,  from  construct- 
ing, completing,  or  repairing  the  said  works  by  the  contract  agreed 
to  be  constructed,  completed,  or  repaired,  or  any  of  such  works ; 
and  from  in  any  manner  interfering  Avith  or  preventing  the  com- 
pany, their  officers,  contractors,  a<^ents,  servants,  or  workmen,  in 
the  use  or  employment  of  the  said  materials  in  constructing,  com- 
pleting, or  repairing  the  works,  or  any  of  them.^* 

FORM  No.  582. 
Against  underletting. 

From  granting  or  making,  or  contracting  to  grant  or  make,  any 
leases,  underleases,  or  assignments  of  any  part  of  the  premises 

31  This    form    is    from    East    Lan-       cashire    R.    R.    Co.    v.    Hattersley,    S 

Hare   (32  Eng.  Ch.)   72. 
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[designating  them},  demised  by  A.  B.  to  C.  D.  by  a  lease  dated 
on,  etc.^* 

FORM  No.  583. 
Against  carrying  on  business  forbidden  by  lease.33 

From  carrying  on  tbe  auction  business,  or  selling  goods  at 
public  auction,  in  the  store  ISTo.  street,  in  the  city  of 

;  and  from  conducting  therein  any  business  other  than 
the  regular  dry  goods  jobbing  business. 

FORM  No.  584. 
Against  preventing  lessee  of  theatre  from  using  it. 

That  the  defendants  herein,  their  lessees,  servants,  agents,  at- 
torneys, and  each  of  them,  be  and  they  hereby  are  restrained  and 
enjoined  from  furnishing  to  any  person  or  persons,  firm  or  firms, 
corporation  or  corporations,  and  from  causing,  aiding  in,  con- 
senting to,  or  allowing  and  abetting,  at  or  within  the  building 
known  as  the  "  ,"  in  the  city  of  ,  the  exhibition 

of  any  interlude,  tragedy,  comedy,  opera,  ballet,  play  or  min- 
strelsy, other  than  that  given  by  the  plaintiff's  combination,  known 
as  The  Company,  during  the  week  commencing  , 

19  ,  and  that  they  be  also  enjoined  and  restrained  from  inter- 
fering in  any  manner  with  the  rights  of  the  plaintiff  and  his  said 
[name  of  troupe}  to  take  possession  of  and  play  said  company  in 
said  during  said  week.^* 

2.    As  TO  Personal  Pbopebty. 

FORM  No.  585. 
Against  transferring  negotiable  paper. 

From  indorsing,  assigning,  or  in  any  way  transferring   [here 
describe  the  paper  in  question ^  for  instance,  thus:}  a  bill  of  ex- 
change drawn  by  M.  J^.  upon  the  above-named  A.  B.  for 
dollars,  bearing  date  on  or  about  the  day  of  ,  19     , 

and  payable  months  after  said  date,  and  accepted  by  said 

A.  B.  [or  thus,  the  2,286  first  mortgage  bonds  of  the  D.  &  IST.  O. 
R.  E.  Company,  numbered  from  1  to  2,286,  inclusive,  or  25,400 
shares  of  the  capital  stock  of  the  said  D.  &  N.  O.  R.  K.  Company, 
or  any  part  thereof,  assigned  and  transferred  by  the  defendant 

32  As  to  apartment  houses,  see  Bar-  N.  Y.  Supp.  1053;  Stand.  Fashion 
rington  Ap.  Asso.  v.  Watson,  38  Hun,  Co.  v.  Siegel-Cooper  Co.,  157  N.  Y. 
545.  60 ;  St.  Regis  Paper  Co.  v.  S.  C.  Lum- 

33  Such  a  negative  covenant  will  be  ber  Co.,  173  N.  Y.  149. 
enforced.     See  Waldorf-Astoria  Segar  34  Granted  in  41   Hun,  542. 
Co.  V.  Salomon,  109  App.  Div.  65,  95 
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tke  D.  &  ]Sr.  O.  Eailway  Construction  Company  to  the  defendant 
the  M.  Trust  Company]. 

FORM  No.  586. 
Against  transfer  of  stock. 

From  transferring,   assigning,  hypothecating,   incumbering  or 
in  any  manner  disposing  of  or  interfering  with  the  shares 

of  the  stock  of  the  Company  [mentioned  and  referred  to 

in  the  complaint  herein^^]  [except  to  the  plaintiff],  and  from 
making  any  tansfers  thereof  on  the  books  of  said  Company 

or  otherwise  [except  to  the  plaintiff]  [and  the  said  company  are, 
in  like  manner,  restrained  from  permitting  such  sale,  transfer, 
except  as  aforesaid],  and  from  incumbering  the  same  —  and  from 
paying  any  dividend  thereon  [except  to  the  plaintiff]  without 
the  order  of  this  court. 

FORM  No.  587. 
Against  transferring  assets.36 
From  selling,  assigning,  transferring,  pledging,  or  otherwise 
disposing  of  any  of  his  property  [except  what  is  by  law  exempt 
from  execution*^],  or  from  in  any  manner  interfering  therewith^* 
[and  from  confessing  judgment,  or  giving  preference  to  any 
other  creditor,  over  this  plaintiff]  until  the  further  order  of  the 
court. 

FORM  No.  588. 

Against  assigning,  etc.,  patents. 

From  making  any  transfers  or  assignments  of,  or  granting  any 
licenses,  rights  or  privileges  secured  by  or  under  the  letters  patent 
mentioned  in  the  complaint,^^  and  known  as  the  patents, 

or  granting  any  licenses  or  rights  of  any  kind  for  the  use  of  th& 
invention  covered  by  said  patents,  or  making  any  contracts  there- 
for [in  the  name  of  the  '  Company,  or  as  directors  thereof] 
in  any  manner  whatsoever,  or  in  any  way  incumbering  or  inter- 
fering therewith,  until  the  further  order  of  the  court. 

35  It  is  better  to  describe  it  than  to  fraud  on  creditors,  this  exception  is 

refer  thus  to  the  complaint.     See  last  proper, 

form.  38  An  oflFer  to  sell  goods  is  not  a 

38  See  Piatt  v.  Elias,  101  App.  Div.  violation  of  an  injunction  against  the 

518,  91  N.  Y.  Supp.  1079,  where  the  sale  or   parting  with  the   control   of 

court  considers  the  sufficiency  of  the  them,  but  it  may  be  good  cause  for 

evidence  to   sustain  such   an   injunc-  appointing  a  receiver.  Tyler  v  Poppo 

tion  order.  4  Edw.  430. 

37  If   the   ground   of   injunction   is  39  It  is  better  to  identify  them.    See- 
Form  596. 
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FORM  No.  589. 
Against  removing  chattels. 

From  removing  or  interfering  with  any  property  of  the  plaintiff 
or  the  firm  of  Y.  Z.  &  Co.,  contained  in  the  store  No. 
street,  in  the  city  of  ,  or  interfering  in  any  way  with  the 

plaintiff  or  his  said  firm  in  the  peaceable  enjoyment  and  possession 
thereof.*" 

FORM  No.  590. 

Against  receiving  moneys  from  the  sherifi. 

From  receiving  or  collecting  from  the  said  sheriffs  of 
county,  Pennsylvania,  any  part  of  the  proceeds  in  their  hands  of 
a  sale  of  [designating  assets']  or  from  preventing  directly  or  in- 
directly the  said  proceeds  from  remaining  in  the  hands  of  said 
sheriffs  respectively  until  the  trial  and  determination  of  this 
action. 

But  nothing  herein  contained  shall  be  held  or  be  taken  in  any 
manner  to  impair  or  affect  any  lien  which  the  defendants  may 
have  acquired. by  virtue  of  their  said  actions  or  proceedings  in 
Pennsylvania,  it  being  the  purpose  and  intent  of  this  order  that, 
until  the  trial  and  decision  of  this  action,  the  parties  should  re- 
main in  precisely  the  same  condition  in  respect  to  said  facts  that 
they  were  in  at  the  time  of  the  argument  of  this  motion.*^ 

3.    As  TO  Pkoduction  of  Mind  oe  Art. 

FORM  No.  591. 
Against  publishing  book. 

From  printing,  publishing,  or  causing  or  being  in  any  way  con- 
eemed  in  the  printing,  publishing,  or  selling,  or  exposing  to  sale, 
or  otherwise  disposing  of,  any  copies  of  [designate  hooh] ,  or  any 
other  book  purporting  to  be  or  resembling  the  book  so  printed, 
published,  and  sold  by  or  for  plaintiff  [other  than  and  except 
plaintiff's  own  selection,  printed  and  published  by  plaintiff's 
«rder,  and  for  plaintiff's  use  and  benefit]. 

FORM  No.  592. 
Against  imitating  plaintiff's  publications. 

[From  publishing,  issuing,  circulating,  selling,  or  exposing  for 
sale,  the  books  or  pamphlets  referred  to  in  the  complaint  in  this 
action  as  having  been  published,  issued,  sold  and  exposed  for  sale 

<Q  If  the  injunction,  does  not  relate  41  See  Warner  v.  Jaffray,  96  N.  Y. 

to  all  the  property  on  the  premises,  it       248. 
is   better    and    usually    necessary   to 
specify  what  is  covered. 
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by  the  defendants,*^  and  thus  using  and  violating  the  trade-mark 
of  plaintiffs,  as  set  forth  in  said  complaint,  and  from  publishing, 
issuing,  circulating,  selling  or  exposing  for  sale  any  imitation  or 
colorable  imitation  of  the  books  or  pamphlets  set  forth  in  said 
complaint,  and  thus  using  and  violating  the  trade-mark  of 
plaintiff's,  as  set  forth  in  said  complaint;  and  from  publish- 
ing, issuing,  circulating,  selling  or  exposing  for  sale,  any  imita- 
tion or  colorable  imitation  of  the  books  or  pamphlets  as  set 
forth  in  said  complaint;  and  thus  using  and  violating  said 
trade-mark,  as  in  said  complaint  alleged,  and*^]  from  using 
the  name  of  "  National  System  of  Penmanship "  in  connec- 
tion with  any  books  or  pamphlets  published  or  sold  by  said 
defendants,  or  any  of  them,  resembling  the  "  Payson,  Duuton  & 
Scribner's  National  System  of  Penmanship,"  and  from  [issuing, 
circulating,  selling  or  exposing  for  sale,  any  books  or  pamphlets, 
and*^]  using  any  trade-marks  so  contrived  or  expressed  as  by 
colorable  imitation  or  otherwise  to  represent  that  the  books  and 
pamphlets  published  and  sold  by  defendants,  or  either  of  them, 
are  the  same  as  those  published  and  sold  by  plaintiffs  called  the 
"  Payson,  Dunton  &  Scribner's  National  System  of  Penmanship." 

FORM  No.  593. 

Against  sale  oi  disposition,  but  not  against  use,  of  plants,  etc.,  for  publica- 

tion.44 

From  assigning,  transferring,  selling  or  disposing  of  the  plates, 
illustrations  and  material  used  for  and  in  the  publication  of  the 
books,  and  all  the  property,  assets,  books  and  accounts  of  the 
Publishing  Company,  and  from  removing  the  said  plates,  illustra- 
tions, material,  property,  assets,  books  and  accounts  from  the 
office  of  the  company  in  the  city  of  New  York  during  the  pend- 
ency of  this  action. 

FORM  No.  594. 

Against  representation  of  drama.45 

From  further  representing  or  exhibiting  or  vising  the  play  or 
drama  or  composition  entitled  "  Taken  from  Life,"  the  scenes, 
incidents,  stage  business,  stage  appurtenances,  cast  of  characters, 
the  individualities  thereof,  dress,  deportment  of  the  drmnatis 
personcB   and   the   stage  settings   of  the  plaintiff's   said   play  or 

42  Better  describe  them.  pare   Isaacs   v.   Daly,    39    Super.   Ct. 

43  The  clauses  in  brackets  indicate        (J.  &  S.)    511. 

relief  which   can  only   be   sought   in  44  See  Stearns  v.  Sherman,  42  Hun, 

courts  of  the   United  States.     Potter       659,  4  St.  Rep.  507. 
V.  MacPherson,  21  Hun,   559.     Com-  45  Sustained  in  Colville  r.  McDon- 

ough,  16  Wklv.  Dig.  189. 
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drama,  and  from  representing,  exhibiting,  or  performing,  or 
causing  to  be  represented,  exhibited  or  performed,  any  plaj  or 
drama  under  the  title  of  the  plaintiff's  play  or  drama  hereinbefore 
mentioned,  or  any  simulation  thereof;  and  from  performing,  ex- 
hibiting or  representing,  or  causing  to  be  represented,  exhibited 
or  performed  any  play  or  drama  or  the  scenes,  incidents,  stage 
appurtenances,  cast  of  characters,  the  individualities  thereof,  or 
the  dress  or  deportment  of  the  dramatis  persoiice,  similar  to  the 
plaintiff's  said  play  or  drama,  or  the  scenes,  incidents,  stage  busi- 
ness, stage  appurtenances,  cast  of  characters,  the  individualities 
thereof,  or  the  dress  or  deportment  of  the  dramatis  persona;  of 
the  plaintiffs  play  or  drama  composition  and  origination. 

FORM  No.  595. 
Against  publishing  private  letter.46 

From  printing,  publishing,  circulating,  or  in  any  manner, 
either  by  writing  or  otherwise,  making  public  a  letter  written  by 
M.  N.  on  or  about  the  day  of  ,   19     ,   and  for- 

warded to  O.  P.  at  ,  or  any  part  thereof. 

FORM  No.  596. 
Against  utilizing  patents. 

From  manufacturing,  doing  business  under,  using,  making  any 
contract  for  or  in  relation  to  the  employment  of  licensing,  leasing, 
selling  rights  under,  receiving,  selling,  assig-ning  or  transferring 
or  otherwise  disposing  of  the  patents  set  forth  in  said  affidavit, 
viz. :     Patents  numbers  to  ,  both  inclusive,  or  any  of 

them,  and  the  rights  accruing  thereunder  to  some  or  any  other 
person  or  persons  or  body  corporate  other  than  plaintiff,  and  from 
taking  any  proceedings  thereunder,  in  any  way  or  ways  whatso- 
ever [and  from  putting  up,  or  in  use,  the  implements,  machines, 
contrivances,  inventions,  appliances  or  any  of  them,  or  the  parts 
of  them,  or  any  of  them,  pertaining  to  said  patents  and  systems  in 
any  way  whatsoever.]*''^ 

*8  See  Woolsey  v.  Judd,  4  Duer,  379,  out     on     appeal,     and    the     decision 

11  How.  Pr.  49.  in  this  respect  affirmed. on  the  ground 

*7  In  Continental  Store  Service  Co.  that  it  exceeded  the  jurisdiction  of  a 

V.  Clark,   100   N.  Y.   365,  the  clause  State  court, 
here  indicated  in  brackets  was  struck 

60 
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FORM  No.  597. 
Against  resuming  business  after  having  sold  business.48 

From  engaging  in  the  business  of  directly  or  indirectly*^ 

within  the  limits  of  the  city  of  ,  [or  practicing  as  an  at- 

torney or  solicitor  in  any  part  of  ,  either  in  his  own  name 

or  in  the  name  of  any  other  person;  and  from  endeavoring  to  in- 
duce any  persons  who  were  the  clients  of  B.  &  C.  tx)  cease  ov 
abstain  from  employing  A.  &  B.  as  their  attorneys  or  solicitors. 

FORM  No.  598. 
Against  disclosure  of  secrets  by  clerk. 

From  taking  or  retaining  any  copies  of,  or  extracts  from,  any 
of  the  books,  papers,  documents,  or  extracts  of  the  abore-named 
A.  B.  &  Co.,  or  either  of  them,  in  the  possession,  custody,  or 
power  of  the  defendant;  and  from  commtmicating  the  said  par- 
ticulars, or  the  contents  thereof,  or  any  of  the  information  therein 
contained,  to  any  person  or  persons  whatever ;  and  from  com- 
municating any  of  the  information  possessed  or  acquired  by  him 
relating  to  the  said  copartnership,  or  the  affairs  or  secrets  thereof, 
or  the  clients  thereof,  by  means  of  his  having  been  employed  as 
accountant  or  clerk  by  said  A.  B.  &  Co.,  and  having  access  to  oaid 
books,  papers  and  documents. 

FORM  No.  599. 
Against  use   of  a  secret  in  trade  by  one  who   acquired  it  in  violation  of 

contract. 

From  selling,  or  causing  or  procuring  to  be  sold,  under  the  title 
and  designation  of  "  Universal  Medicine,"  or  " 

*8  See  a  stipulation  of  this  charac-  ings   with   the   defendant,   or   not   to 

ter  in  a  bill  of  sale,  which  the  court  deal  with  the  plaintiff, 

held  was  not  personal  and  could  be  He   said :      "  I    enlarge    the   words 

enforced  by  the  assignees.     Am.   Ice  which  were  used  by  the  late  Master 

Co.  V.  Meckel,   109  App.  Div.  93,  95  of  the  Rolls  in  Labouchere   v.   Daw- 

N.  Y.  Supp.   1060.  son,   13   L.   R.  Eq.   322;    from   "  cus- 

In  Mogford  v.  Courtenay  ( Chan.  tomer,"  to  "  customer  and  correspond- 
Div.,  1881),  29  Wldy.  Rep.  864.  Fry,  ent,"  because  it  appears  that  a  con- 
J.,  granted  an  injunction  restraining  siderable  part  of  the  value  of  this 
the  defendant  from  the  issue  of  the  trade  depends,  not  upon  persons  who 
circulars  soliciting  trade  of  customers  are  distinctly  customers,  but  upon 
of  his  firm  when  its  term  was  about  agencies  and  correspondence;  and, 
to  expire,  and  also  restraining  him,  therefore,  as  this  same  principle  ap- 
his partner,  servants  and  agents,  plies  to  both,  I  think  it  only  just  to 
from  applying  to  any  person  who  was  extend  it." 

a    customer   or   correspondent   of  the  49  The  loaning  of  money  to  a  com- 

late  firm  prior  to  the  30th  of  June,  petitor    in    business    may    not   be    a 

privately  by  letter,  personally,  or  by  breach   of    such   an   agreement.      See 

traveler,  asking  such  person  or  cor-  Salzman  r.  Siegelman,  102  App.  Div. 

respondent  to  continue  to  have  deal-  406,  92  N.  Y.  Supp.  844. 
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Vegetable  Universd  Medicine,"  any  medicine  made  or  manu- 
factured by  the  defendant,  or  by  or  under  his  order  or  direction ; 
and  from  making  or  compounding  any  medicines  according  to  the 
secret  in  the  complaint  mentioned,  etc. ;  and  from  in  any  manner 
using  the  secret  of  compounding  the  said  medicines,  or  any  part 
thereof.^" 

FORM  No.  600. 
Against  infringing  patent. 

From  making,  using  or  selling  and  also  from  procuring  to  be 
made,  used  or  sold  any  in  accordance  with,  in  whole  oi  in 

part,  the  invention  described  and  claimed  in  the  letters  patent  of 
the  United  States  issued  on  the  day  of  ,  19     ,  to 

the  complainant  herein,  E.  P.,  for  a  certain  "  Improvement  in 
" —  said   letters   patent  being   distinguished   as   number 
,  a  copy  of  which  said  description  and  claim  is  hereunto 
annexed,    together   with    a    copy   of   the    drawings    appertaining 
thereto,  all  of  the  same  being  made  a  part  of  this  order. 

FORM  No.  601. 
Against  infringement  of  trade-mark. 

That  the  defendant  R.  C,  his  clerks,  servants,  agents  and  con- 
signees be  and  they  are  hereby  restrained  and  prohibited,  until 
the  further  order  of  the  court,  from  selling  or  offering  for  sale  or 
otherwise  disposing  of  or  advertising  any  needles  covered  by  or 
bearing  upon  them  or  the  packages  in  which  the  same  are  put  up, 
the  following  labels : 

[Specimens  of  defendant's  infringing  labels  pasted  in  here.] 
And  the  said  R.  C,  his  clerks,  servants,  agents  and  consignees, 
are  hereby  restrained  and  prohibited  until  the  ftirther  order  of  the 
court,  from  selling  needles  bearing  labels  which  shall  imitate  or 
resemble  the  following  labels: 

[Specimens  of  the  plaintiff's  labels  pasted  in  here.] 
And  the  said  K.  C,  his  clerks,  servants,  agents  and  consignees, 
are  hereby  restrained  and  prohibited,  until  the  further  order  of 
the  court,  from  selling  or  otherwise  disposing  of  needles  enclosed 
in  packages,  bearing  red  labels  or  any  other  labels  ixpon  which  the 
words  "  English "  or  "  English  ISTeedles "  are  so  printed  or 
stamped  as  to  form  or  be  a  colorable  imitation  of  the  names  and 
words  J.  English  &  Co.,  or  John  English  &  Co.,  printed  or  stamped 
upon  the  labels  of  the  plaintiffs. 

50  This  "form   is    from   Morison   v.       also,   Tabor  v.  Hoffman,  41   Hun,  5, 
Moat,  9  Hare  (41  Eng.  Ch.)  241.    See       and  cases  cited. 
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FORM  No.  602. 
Another  fonn.Bi 

From  selling  or  exposing  for  sale,  or  procuring  to  be  sold,  any 
composition  or  blacking  described  as,  or  purporting  to  be,  black- 
ing manufactured  by  Day  &  Martin,  in  bottles,  baving  affixed 
thereto  such  labels  as  are  mentioned  in  the  complaint,^^  or  any 
other  labels,  so  contrived  or  expressed  as,  by  colorable  imitation 
or  otherwise,  to  represent  the  composition  or  blacking  sold  by  the 
said  defendant  to  be  manufactured  and  sold  by  the  plaintiff;  and 
from  using  trade-cards,  so  contrived  or  expressed  as  to  represent 
that  any  composition  or  blacking  sold,  or  proposed  to  be  sold  by 
the  defendant,  is  the  same  as  that  manufactured  or  sold  by  the 

plaintiff. 

FORM  No.  603. 

Another  form.BS 

From  preparing,  putting  up,  selling  or  offering  to  sell  or  dis- 
pose of  any  article  of  polishing  powder  or  similar  article  under, 
by  or  with  the  name  or  designation  of  Silicon,  or  any  name  or 
designation  of  which  said  word  Silicon  is  a  part ;  or  from  in  any 
manner  affixing,  applying  or  using  said  word  Silicon  to,  on  or 
with  any  article  of  polishing  powder  or  similar  article,  as  a  whole 
or  any  part  of  the  name  or  designation  thereof ;  or  from  in  any 
manner  using  on  or  with  any  article  of  polishing  powder  or  sim- 
ilar article,  any  label,  wrapper,  box  or  package,  having  thereon 
said  word  Silicon,  or  any  colorable  imitation  thereof,  as  the  whole 
or  any  part  of  the  name  or  designation  of  such  polishing  powder 
or  other  article;  or  from  in  any  manner  representing  by  any 
name,  label,  wrapper,  circular  or  otherwise,  that  the  defendants' 
article  of  polishing  powder  or  any  other  article  (not  the  plaintiff's 
article)  to  be  the  plaintiff's  article  or  the  same  as  the  plaintiff's 
article;  or  from  in  any  manner  using  in  the  manufacture,  sale  or 
disposition  of  any  article  of  polishing  powder  or  similar  article 
any  name  or  label,  in  imitation  of  the  plaintiff's  said  name  and 
label ;  or  any  label  like  or  similar  to  the  labels  of  the  defendants 
above  described  in  the  complaint  herein. 

FORM  No.  604. 
Another  form. 

From  stamping,  marking,  printing,  affixing,  applying,  or  in  any 
manner  using,  on,  for  or  with,  any  plaster  or  similar  article,  or 

51  Svistained  by  Croft  v.  Day,  7  63  From  Electro-Silicon  Co.  v.  Haz- 
Beav.  84.                                                           ard,  29  Hun,  369. 

52  See  note  50,  p.  906;  and  the  pre- 
ceding Form. 
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any  box,  package,  label,  trade-circular  or  advertisement  used 
thereon,  therewith,  or  therefor,  the  words  "Allcock's,"  "  India 
Eubber,"  or  "  Porous,"  or  either  of  said  words,  or  any  colorable 
imitation  thereof;  as  the  name  or  designation,  or  any  part  of  the 
name  or  designation  of  any  such  plaster  or  similar  article,  and 
from  shipping,  supplying,  or  disposing  of,  or  advertising,  or  offer- 
ing to  seller  dispose  of  any  article  of  plaster  or  similar  article  (not 
the  plaintiff's  article),  imder,  by,  or  with  any  name  or  designation 
of  which  either  of  said  words  "Allcock's,"  "  India  Eubber,"  or 
"  Porous,"  is  the  whole  or  part,  and  from  using  on,  with  or  for, 
any  article  of  plaster  or  similar  article,  any  label,  wrapper,  or 
box,  with  any  circle,  device,  like  or  similar  to  that  now  used  on 
the  defendant's  plaster,  and  described  in  the  complaint  herein,  or 
any  statement  or  representation  like  the  following,  viz. : 
"  Made  after 

"Allcock's   Patent, 
^''No.  3985, 

"March  26,  1845," 
Or  any  circular  like  "  Exhibit  F,"  annexed  to  said  complaint,  or 
any  name,  label,  vsrrapper  or  boxes  like  or  similar  to  those  of  the 
plaintiff,  or  in  any  manner  representing  or  holding  out  to  the 
public  that  defendant's  plasters,  or  any  plasters,  not  the  plaintiff' <5 
plaster,  are  the  plaintiff's  plasters. 

FORM  No.  605. 
Against  infringement  of  name  and  taking  letters  from  post-office.54 

From  interfering  in  any  way  with  the  business  carried  on  by  the 
plaintiff  at  E'o.  street,  in  the  city  of  ,  or  with 

plaintiff's  customers,  and  from  circulating  or  distributing  to  the 
imblic  or  otherwise,  the  circular  annexed  to  the  complaint  or  any 
other  circular,  to  the  effect  that  The  Otto  Stietz  New  York  Glas'3 
Letter  Company  has  removed  its  place  of  business  from 
street  in  said  city  to  street,  or  elsewhere,  or  to  any  sim- 

ilar effect,  and  from  publishing  the  advertisement  annexed  to  and 
described  in  the  complaint  herein,  or  any  other  advertisement,  to 
the  effect  that  the  defendants  have  bought  out  or  become  entitled 
to  the  business  or  the  enjoyment  of  the  name  of  The  Otto  Stietz 
N"ew  York  Glass  Letter  Company,  or  that  the  defendants  have 
succeeded  to  the  rights  of  said  company  in  any  way  or  manner, 
and  from  ptiblishing  any  other  advertisement  calculated  to  injure 

5*  For  another  form  on  the  latter  App.  Div.  286,  90  N.  Y.  Supp.  964; 

point,  see  Form  No.  541,  and  Zellin-  Pettes  v.  Am.  Watchman's  Clock  Co., 

koff  V.  Collins,  23  Hun,  156.  See,  also,  89  App.  Div.  345,  85  N.  Y.  Supp.  900. 
Steinfeld  V.  Nat.  Shirt  Waist  Co.,  99 
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the  plaintiff  in  its  business  aforesaid,  and  from  using  plaintiff's 
name  or  trade-marks  or  patents,  and  from  holding  themselves  out 
in  any  way  to  the  public  as  entitled  to  make  use  of  plaintiff's 
name,  trade-marks,  patents  or  business,  or  as  being  proprietors 
thereof  or  successors  thereto,  and  from  diverting  in  any  way  or 
receiving  or  taking  out  the  post-office  or  meddling  with  letters  or 
other  mail  matter  addressed  to  The  Otto  Stietz  ISTew  York  Glass 
Letter  Company,  or  in  any  other  way  intermeddling  with  plain- 
tiff's business,  name,  trade-marks,  patents  or  property.^^ 

Ordered  further,  that  a  copy  of  this  order  be  served  upon  the 
postmaster  of  the  city  of  ,  as  evidence  that  the  plaintiff 

herein,  doing  business  at  ISTo.  street,  in  the  city  of  , 

is  entitled  to  receive  and  to  have  delivered  to  it,  all  letters  and 
mail  matter  addressed  to  The  Otto  Stietz  New  York  Glass  Letter 
Company,  until  the  further  order  of  the  court  herein. 

FORM  No.  606. 
Againt  infringement  of  sign,  etc.56 

From  displaying  upon  their  signs,  or  in  any  way  whatever,  the 
words  "  Established  1780,"  and  from  using  the  same  or  the  trade 
term  "  1780  "  upon  any  letter  or  bill  heads,  circulars,  trade- 
marks or  labels,  and  from  m.aking  any  use  of  the  same  in  their 
business,  and  from  representing  in  any  way,  by  any  combination 
of  words,  letters,  or  figures,  that  the  firm  of  the  defendants, 
whether  under  the  name  and  style  of  C.  &  M.,  or  C,  M.  &  Co., 
was  founded  in  the  year  1780,  and  from  representing  to  the 
public  by  oral  statement,  or  in  writing,  or  by  signs,  or  in  printed 
papers,  or  otherwise,  that  such  firm  or  firms  was  or  were  estab- 
lished in  1780,  and  from  any  act  calculated  to  make  the  public 
believe  that  the  defendants  are  the  successors  to  the  business  or 
the  firm  founded  by  C.  F.'  in  the  year  1780. 

FORM  No.  607. 
Another  form. 

From  running,  or  in  any  manner  using  or  causing  to  be  used, 
for  the  conveyance  of  passengers,  any  omnibus,  having  painted, 
stamped,  printed,  or  written  thereon  the  words  or  names,  "  Lon- 
don Conveyance,"  or  "  Original  Conveyance  for  Company,"  or 

55  In  an  unreported  case  the  court  as  relates  to  the  defendant's  private 

ordered  that  the  mail  matter  might  business  to  be  delivered  to  defendant, 

be  delivered  to  the  clerk  of  the  court  56  From  Hazard  v.   Caswell,  where 

to  be  opened  by  him,  and  such  as  re-  this  form  was  settled  by  Westbrook, 

latcs  to  the  business  of  the  late  firm  J.,  though  the  judgment  was  reversed 

to  be  delivered  to  plaintiff,  and  such  on  the  merits  in  93  N.  Y.  259. 
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any  other  names,  words,  or  devices  painted,  stamped,  printed,  or 
written  thereon,  in  such  manner  as  to  form  or  to  be  a  colorable 
imitation  of  the  names,  words,  and  devices  painted,  stamped, 
printed,  or  written  on  the  omnibuses  of  the  plaintiffs."" 


,  57 


4.    Pakties  in  Peculiab  Relations. 

FORM  No.  608. 

In  creditor's  actions.ss 

From  selling,  assigning,  or  transferring,  receiving,  collecting, 
discharging,  or  incumbering,  or  in  any  manner  disposing  of  or 
interfering  with  any  property,  real  or  personal  (not  exempt  by  law 
,  from  execution),  things  in  action,  or  other  equitable  property  or 
interests,  of  any  kind  whatever,  held  or  controlled  by  him,^^  or  by 
any  other  person  held  in  trust  for  him  or  for  his  use  and  benefit, 
or  in  which  he  has  any  interest  whatever.  \_And  luhere  the  com- 
plaint seeks  to  reach  the  surplus  proceeds  of  a  trust  ieyond  what 
is  necessary  for  the  dehior's  support,  except  where  such  trust  has 
heen  created  by,  or  the  fund  so  held  in  trust  has  proceeded  from, 
some  person  other  than  the  said  defendant,  add:  And  said  de- 
fendant and  his  agents  are  further  enjoined  from  receiving  or 
using,  or  snflfering-  to  be  applied  to  his  use,  any  more  of  [here 
designate  fund  or  income~\,  than  the  [annual  sum  or  rate  of 
dollars.""] 

And  said  defendant  and  his  agents  are  further  enjoined  from 
making  any  assignment  of  his  property,  and  from  confessing  any 
judgment  for  the  purpose  of  giving  preference  to  any  other  credi- 
tor over  the .  plaintiff,  or  from  doing  any  other  act  or  thing  to 

57  Sustained  by  Knott  V.  Morgan,  2  Plets,   11   id.   480    (see  a  further  in- 
Keen   (15  Eng.  Ch.)   213.     See,  also,  junction  in  next  form  but  one). 
N.  Y.   Cab.   Co.   v.   Mooney,    15  Abb.  So,  too,  merely  carrying  into  effect, 
N.  C.  152.  by  procuring  novation,  a  previous  as- 

68  See   on   this   subject  note   in    16  signment  of  a  right  of  action,  is  not  a 

Abb.  N.  C.  20.  breach  of  the  injunction  in  a  credit- 

59  Under  the  ordinary  injunction  in  or's  suit.  Richardson  v.  Rust,  9  Paige, 

a  creditor's  suit,  it  is  a  contempt  to  243.  To    similar   effect   is    Ireland    v. 

collect  money  earned  before  service  of  Smith,  3*  How.  Pr.  244. 

the  injunction  and  apply  it  to  debts  60  The  injunction  should  go  without 

contracted  for  family  supplies.     Tag-  the   qualification   as   to    trust   funds 

gard  V.  Talcott,  2  Edw.  629.  created  by  or  proceeding  from  others, 

But  it  seems  that  the  debtor  would  mentioned  in  2  R.  S.  174,  §  38   (now 

not  be  prevented  by  it  from  proceed-  N.  Y.  Code  Civ.  Pro.,  §   1871,  etc.)  ; 

ing  to  judgment,  in  a  suit  commenced  or  it  should  contain  a  provision  speci- 

before    the     injunction.       Parker     v.  fying  the   portion  of  the  trust  fund 

Wakeman,  10  Paige,  485.    Nor  is  his  which  the  judgment-debtor   may  use 

act,  in  suing  for  a  trespass,  of  itself  a  for  his  support.     Rider  v.  Mason,   4 

breach  of  tlie  injunction.     Hudson  v.  Sandf.  Ch.  351.    See  the  statutes  con- 
trasted in  16  Abb.  N.  C.  34. 
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enable  other  creditors  or  persons  to  obtain  any  portion  of  bis  said 

property.^^ 

FORM  No.  609. 

Against  carrying  out  void  assignments. 

That  the  defendant  S.  T.  be  restrained  from  paying  out  any 

money  collected  by  him  as  assignee  of  said  A.  D.  F.  to  the  parties 

named  in  the  assignment  to  him,  as  preferred  or  general  creditors, 

and  that  said  A.  D.  F.  be  restrained  from  executing  any  new 

assignment  or  making  any  disposition  of  the  property  of   [the 

firm  of  F.  &  E.,  of  ],  or  interfering  with  the  same  in  any 

way  whatever. 

FORM  No.  610. 

Against  paying  or  receiving  proceeds. 

And  it  is  further  ordered,  that  the  defendant  The  Mutual  Life 
Insurance  Company  of  New  York,  be  and  it  is  hereby  enjoined 
and  restrained  from  paying  or  delivering  to  the  defendant  T.  Z., 
or  to  any  person  or  persons  whomsoever,  except  by  order  of  this 
couri,  any  money,  property  or  interest  of  any  kind  or  nature 
whatsoever  that  may  be  due  and  owing  to  said  defendant  Y.  Z.  by 
said  defendant  The  Mutual  Life  Insurance  Company  of  ~Sevf 
York,  or  that  may  arise  out  of,  or  accrue  by  reason  of  the  action 
now  pending  in  the  court  of  ,  brought  by  the  defendant 

Y.  Z.  against  The  Mutual  Life  Insurance  Company  of  N'ew  York, 
to  recover  on  a  certain  policy  of  life  insurance  [and  which  is  more 
fully  set  out  and  described  in  the  complaint  herein*^],  until  the 
further  order  of  this  court. 

FORM  No.  611. 
Against  husband's  interference  with  wife's  property. 

From  in  any  manner  interfering  with  any  and  all  the  property 
of  the  plaintiff  of  each  and  every  name,  nature  and  kind,  and 
from  collecting  or  receiving  or  attempting  to  collect  or  receive,  and 
from  askina:,  suing  and  demanding  from  any  and  all  person  and 
persons  and  bodies  corporate  and  politic,  any  and  all  sum  or  sums 
of  money,  rents,  issues,  income,  profits,  stocks,  bonds,  shares, 
debts,  dues,  demands,  bills,  notes,  or  other  evidences  of  indebted- 
ness belonging  to  the  plaintiff,  and  from  in  any  manner  molesting, 
hindering  or  interfering  with  the  plaintiff's  possession  and  con- 

61  As  to  the  necessity  of  n  special  See.    also,    as   to   its    effect.    O'Cal- 
elause  restraining  confession  of  iudg-  lap'han  v.  Fraser,  37  Hun,  483. 
Trent,     etc..     compare     McCredie     r,.  62  It    is   better    to    specifically    de- 
Senior.  4  Paiafe,  378;   Ross  v.  Cluss-  scribe  it  in  the  injunction  order, 
man,   3   Sandf.   676;    Fanner   v.   San- 
born, 37  Barb.  610. 
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trol  and  receipt  and  care,  custody  and  management  of  any  of  the 
above  or  any  goods,  wares,  chattels  and  merchandise  and  prop- 
erty of  what  nature  and  kind  soever  now  due,  owing  or  belonging 
to  her,  or  in  which  she  has  any  legal  or  equitable  right  or  interest^ 
or  hereafter  so  to  be  or  become,  and  from  sqTiandering,  expending 
or  disposing  of  any  and  all  moneys,  stocks,  bonds,  shares,  or  other 
values  or  valuables  now  in  his  hands  and  belonging  to  the  separate 
estate  of  the  plaintiff  at  or  at  any  time  since  her  marriage,  or 
purchased  by  him  with  moneys  derived  from  the  separate  estate 
of  the  plaintiff  at  any  time  since  her  marriage,  or  the  rents,  in- 
crease, issues  or  profits  thereof,  and  from  disposing  of  or  destroy- 
ing any  and  all  deeds,  documents  and  other  instruments  in  writ- 
ing belonging  to  the  plaintiff,  or  relating  to  her  separate  estate.*''^ 

FORM  No.  612. 
Against  entering  confession  oi  judgment.64 

From  entering  up  judgment  on  a  statement  of  confession  [or, 
a  warrant  of  attorney],  executed  by  the  plaintiff  A.  B.  to  the  de- 
fendant Y.  Z.  [or  otherwise  naming  the  parties'],  and  dated  on 
or  about  the  day  of  ?  19     ,  and  from  commencing 

any  proceedings  thereon. 

FORM  No.  613. 

Against  disposing  of  partnership  assets. 

From  selling,  assigning,  transferring,  receiving,  collecting,  dis- 
charging or  encumbering,  or  in  any  manner  disposing  of  or  inter- 
fering with  any.  of  the  property,  either  real  and  personal,  or  things 
in  action,  or  interests  or  rights  of  any  kind,  of  or  belonging  to  the 
firm  of  B.,  S.  &  Co.,  a  copartnership  existing  between  the  parties 
to  this  action  [or  to  any  partnership  in  which  both  the  said  parties 
ever  had  or  now  have  any  interest] ,  whether  standing  in  the  name 
of  such  copartnership  or  individuals  belonging  to  the  same,  and 
from  doing  or  suffering  to  be  done  any  act  or  thing  to  enable  any 
person  to  obtain  the  said  property  or  any  portion  thereof. 

But  nothing  herein  contained  shall  prevent  the  payment  of 
debts  of  the  firm  on  contract  which  were  already  accrued  and  pay- 
able before  the  day  of  ,  19     . 

63  Sustained   in    Seabra   v.    Seabra,  4   Barb.   295.     Compare   Noe  v.   Nop, 

N.  Y.  Daily  Reg.,  April  11,  1883   (in  13   H\in,  436.     See,   also.  Forms  547 

wife's  action  against  husband  for  an  and  645. 

accounting)  ;  s.  P.,  Holmes  v.  Holmes,  64  See,  also.  Form  608. 
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FORM  No.  614. 
Another  form;  where  dissolution  is  not  sought. 

From  applying  any  of  the  moneys  and  eifects  of  the  copartner- 
ship now  existing  between  plaintiff  and  defendant,  otherw^ise  than 
in  its  ordinary  business,  and  from  obstructing  or  interfering  with 
the  plaintiff  in  the  exercise  and  enjoyment  of  his  rights  under 
the  partnership  articles. 

FORM  Wo.  615. 
Against  interference  with  fund  to  be  reached. 

From  making  any  further  sales  of  the  [designate  property}, 
or  from  transferring  or  disposing  of  in  any  way,  any  of  the  pro- 
ceeds thereof,  or  from  withdrawing  from  the  banks  or  deposit 
companies  hereinafter  named,  any  of  the  moneys^  deposited  in 
them  respectively,  by  or  in  the  name  of  any  of  the  said  defendants, 
or  from  withdrawing  from  said  banks  or  safe  deposit  companies, 
any  of  the  bonds,  mortgages,  or  other  CYidences  of  debt  now  de- 
posited by  any  of  said  defendants  in  said  banks  or  deposit  com- 
panies. 

And  the  [naming  hanks,  etc.]  are  hereby  respectively  enjoined 
and  restrained  from  paying  out  any  of  the  moneys  deposited  with 
them  respectively  in  the  names  of  any  of  the  defendants  in  this 
action,  to  wit  [naming  tliem'] ,  or  delivering  up  to  any  of  said  de- 
fendants, or  to  any  person,  any  of  said  bonds  or  mortgages,  or 
other  evidences  of  debt  held  by  them,  said  banks  or  deposit  com- 
panies, for  or  on  account  of  any  of  said  defendants.®^ 


FORM  No.  616. 
Against  assignee  for  benefit  of  creditors  making  payments. 

From  making  any  payment  out  of,  or  transfers  of  any  portion 
of  the  property  assigned  to  the  defendant  W.  X.  by  the  defendant 
T.  Z.  on  the  day  of  ,  19     ,  or  the  proceeds  thereof 

to  or  for  the  benefit  of  any  creditors  of  the  said  defendants  Y.  Z. 
or  of  the  late  firm  of  Y.  Z.  &  Co. 

FORM  No.  617. 
Against  bank  paying  over  deposit  made  by  agent. 

From  paying  over  to  any  person  whatever,  the  money  or  any 
part  thereof,  deposited  in  said  bank  on  the  day  of        '        , 

19     ,  to  the  credit  of  S.  V.,  by  the  said  V.,  or  by  J.  B.,  or  by 

65  See    N.    Y.,    etc.,    Ferry    Co.    v.       Moore,  18  Abb.  N.  C.  106;   Stubbs  V. 

Eipley,  39  Hun,  626. 
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either  or  by  both  of  them,  of  which  money  there  now  remains  in 
said  bank,  to  the  credit  of  said  V.,  as  appears  to  me,  the  sum  of 
dollars    [and  which  was  the  avails  of  a  certain  check 
drawn  upon  the  Bank,  to  the  order  of  and  endorsed  by 

the  said  J.  B.],  until  the  further  order  of  this  court  in  the 
premises. 

FORM  No.  618. 
Against  the  reorganization  of  a  corporation.66 

That  the  said  corporation,  and  the  agents  and  officers  thereof, 
be  restrained  from  conveying,  assigning,  or  making  over  the  real 
and  personal  property  of  the  ,  or  any  part  thereof,  to 

any  person  or  persons,  upon  and  for  the  purposes  [designating 
those  intended'] ,  or  any  of  such  purposes,  or  in  any  other  manner, 
in  furtherance  of  the  intention  of  the  society  to  surrender  the 
existing  charter ;  and  from  affixing  the  common  seal  of  the  society 
to  any  deed  or  instrument  for  such  purposes,  or  any  of  them ;  and 
from  surrendering  the  existing  charter,  and  affixing  the  common 
seal  of  the  society  to  any  deed  or  instrument  for  that  purpose; 
and  from  accepting  a  new  charter,  or  any  charter,  inconsistent 
with  the  existing  charter  of  the  society. 

FORM  No.  619. 
Against  preventing  use  of  records. 

From  retaining  possession,  control  and  custody,  and  preventing 
the  secretary  of  the  defendant  corporation  from  assuming  and 
having  such  possession,  custody  and  control  of  all  books,  papers, 
contracts  and  documents  of  the  corporation,  pursuant  to  the  by- 
laws [excepting  such  as  pertain  to  the  office  of  treasurer],  and 
from  having  possession,  custody  and  control,  and  preventing  the 
said  secretary  of  the  defendant  corporation  from  assuming  and 
having  such  possession,  custody  and  control  of  the  seal  of  said 
corporation  and  the  sole  right  to  affix  the  same  to  all  documents 
of  said  corporation  requiring  a  seal;  and  from  assuming  to  per- 
form any  of  the  duties  pertaining  to  the  office  of  secretary  and 
treasurer ;  and  from  preventing  said  secretary  and  treasurer  from 
performing  said  duties  and  all  and  each  of  them,  as  are  required  of 
them  by  the  by-laws  of  said  corporation. 

FORM  No.  620. 
Against  creating  or  filling  vacancies. 

From  declaring  or  adjudging  the  office  of  [director]  now  filled 
by  [the  defendant]  W.  X.  vacant,  and  from  filling  such  alleged 

86  See  Blatchford  v.  Ross,  54  Barb.       42,    .S7    How.    Pr.    110,    5    Abb.    Pr. 

(N.  S.)   434. 
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vacancy,  or  removing  the  said  W.  X.  as  [director] ,  or  preventing 
or  impeding  him  in  acting  as  such.®'' 


FORM  No.  621. 
Against  holding  corporate  election.68 

That  the  Company,  of  ,  its  stockholders,  officers 

and  agents,  and  each  and  every  of  them  be  and  they  hereby  are 
enjoined,  restrained,  and  forbidden  from  holding  and  causing  to 
be  held  any  election  of  directors  of  said  company,  until  the  further 
order  of  this  court  in  this  action. 

And  it  is  further  ordered,  that  the  defendants  W.  X  and  Y.  Z., 
inspectors  of  election,  and  each  of  them,  do  desist  and  refrain 
from  holding  any  election  of  directors  of  said  company,  until  the 
further  order  of  the  court,  and  that  the  defendants  John  Doe  and 
Kichard  Roe,  and  any  other  person  or  persons  that  may  be  ap- 
pointed as  such  inspectors,  as  vrell  as  said  inspectors  already  ap- 
pointed, and  each  of  them,  do  desist  and  refrain,  until  the  further 
order  of  this  court,  from  holding  any  such  election,  and  from  re- 
ceiving, counting  or  canvassing  any  votes  which  may  be  cast  at 
any  election,  or  attempted  election,  for  directors  of  said  company. 

FORM  No.  622. 
Against  voting  on  stock. 

From  voting  or  attempting;  to  vote  directly  or  by  proxy  at  any 
meeting  of  the  stockholders  of  the  Company  of  ,  or 

at  any  election  to  be  held  by  the  said  company  or  its  stockholders, 
for  directors,  inspectors,  or  other  officers,  upon  any  of  the  shares 
of  stock  represented  by  certificates  Nos.  to  ,  or  upon  any 
shares  of  stock  in  the  said  company  in  excess  of  the  shares 
which  were  issued  prior  to  the  issue  of  the  shares  hereinbefore 
particiilarly  mentioned,  [and  from  in  any  manner  interfering 
therewith  pending  the  af^tion  except  to  properly  indorse  and  re- 
turn the  same  to  plaintiff.]®^ 

FORM  No.  623. 
Against  giving  proxy. 

Frrsm  giving  any  proxy  or  power  to  any  other  person  authoriz- 
ing such  shares,  or  any  part  thereof,  to  be  voted  on  at  any  such 
meeting  as  aforesaid. 

67  See  Ranst  v.  N.  Y.  Coll.  of  Vet.  57  N.  Y.  161;  5  Lans.  25;  7  Abb.  Pr. 
Ruts.,  4  Hiin,  620;  Bergh  v.  Busteed,       (N.  S.)   265. 

4  Hun,  661.  69  See    Knickerbocker    Inv.    Co.    r. 

68  See  People  v.  Alb.  etc.,  E.  R.  Co.,      Voorhees,  100  App.  Div.  415,  91  N.  Y. 

Supp.  816. 
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FORM  No.  624. 
Against  inspectors  receiving  votes. 

And  the  defendants  E.  A.  and  H.  E.  S.  are  hereby  restrained 
and  enjoined  from  receiving,  accepting,  taking  or  granting,  as  in- 
spectors of  election  or  otherwise,  any  vote  or  votes  cast  or  offered 
for  the  said  E.  A.  or  any  one  else  on  said  shares  of  stock  issued  to 
said  E.  A.  as  aforesaid ;  and  from  recognizing  any  transfer  upon 
the  transfer-book  of  said  corporation,  of  any  of  said  stock  so  issued 
or  assumed  to  have  been  issued  to  said  defendant  E.  A.,  as  afore- 
said, which  said  shares  are  respectively  represented  by  certificates 
numbered. 

FORM  No.  625. 

Against  issue  or  transfer  of  stock,  etc.,  to  an  ofScer. 

From  voting,  assigning,  transferring  or  setting  over  to  said 
E.  A.  any  other  or  additional  stock,  excepting  for  cash  at  the  par 
value  thereof,  and  from  voting,  assigning,  transferring  and  setting 
over  to  any  other  officer  or  director  of  said  company  any  stock, 
excepting  for  cash  at  the  par  value  thereof. 

And  the  defendant  E.  A.  is  hereby  enjoined  and  restrained 
from  selling,  transferring,  assigning  or  disposing  of  any  part  or 
portion  of  the  shares  given  and  transferred,  or  purporting 

to  have  been  giv^^n  or  transferred,  at  any  time  prior  to  , 

19     ,  or   any  part  or  portion  of  the  shares  given  or  trans- 

ferred to  the  said  E.  A.,  or  purporting  to  have  been  given  or  trans- 
ferred to  him  on  the  day  of  ,  19  ,  or  at  any  time 
thereafter,  by  virtue  of  any  vote,  resolution  or  action  of  the  board 
of  directors  of  the  defendant  corporation,  or  otherwise,  or  from 
suffering,  causing  or  permitting  any  of  the  said  shares  of  stock  to 
be  sold,  assigned,  transferred  or  set  over  to  any  person  or  persons 
whatever ;  and  from  voting  on  said  stock  or  any  portion  thereof  at 
any  meeting  of  the  stockholders,  or  at  any  election  held  by  tho 
said  company  or  its  stockholders ;  and  from  offering  to  vote  upon 
the  same  at  any  such  meeting  or  election;  and  from  granting 
proxies  to  any  person  to  vote  upon  said  stock,  or  any  of  it,  to  be 
transferred  on  the  transfer-book  of  the  defendant  corporation;  and 
from  recording  or  permitting  to  be  recorded  in  said  transfer  stock- 
book  the  issuance  of  said  stock  to  said  E.  A. 


958         Abbott's  peactice  and  foems. 

FORM  No.  636. 
Against  mortgaging  railroad. 

To  secure  the  complainant,  and  at  the  same  time  not  to  em- 
barrass or  obstruct  the  building  and  completion  of  the  road,  it  is 
further  ordered  that  the  said  railroad  company  and  its  officers  be, 
and  they  are  hereby  temporarily  restrained  from  executing  any 
mortgage,  or  otherwise  incumbering  the  said  road,  so  far  as  it  is 
now  completed,  to  wit,  from  to  ,  without  the  order  of 

the  court  first  obtained ;  and  also  from  selling,  leasing,  incumber- 
ing or  mortgaging  the  existing  rolling  stock  of  the  said  company, 
or  from  removing  the  said  rolling  stock  off  the  road  or  out  of  the 
[district]  ;  which  said  prohibitions  shall  apply  not  only  to  the 
said  railroad  company  and  its  officers,  but  also  to  the  said  TJ.  V. 
and  W.  X.,  and  all  the  other  defendants,  until  further  order. 

And  the  said  defendants  and  each  of  them  are  hereby  restrained 
from  issuing  any  further  bonds  imder  the  mortgage  to  M.  iN"., 
without  a  previous  application  to  the  court  for  that  purpose;  and 
the  said  and  and  are  hereby  restrained  until 

further  order  from  selling,  incumbering  or  removing  beyond  the 
district  or  usual  place  of  business  or  operation  of  the  company  any 
of  its  existing  property,  and  this  prohibition  shall  apply  to  U.  V. 
and  W.  X.  and  the  other  defendants ;  and  the  said  company  shall 
within  days  file  a  bond  with  sufficient  security  in  the  sum 

of  $  ,  conditioned  that  the  obligors  will  pay  any  sum  which 

may  be  finally  decreed  to  the  said  A.  B.  in  respect  to  and  his 

claims  concerning  the  same ;  said  bond  to  be  approved  by  the  clerk 
and  with  him  filed. 

FORM  No.  627. 
Against  issuing  corporate  bonds.TO 

From  issuing  any  bonds  or  other  evidences  of  indebtedness  of 
the  company,  whether  secured  by  mortgage  or  not,  and 

from  delivering  the  same  to  said  defendants  or  either  of  them,  or 
any  other  person  or  persons.  Also  from  issuing  or  delivering  any 
bonds  or  other  evidences  of  indebtedness  of  said  company  to  any 
or  either  of  said  defendants,  or  in  any  way  appropriating  the 
same  or  the  proceeds  thereof  to  the  use  of  said  defendants  who 
claim  to  be  directors  of  said  company  as  in  the  complaint  alleged, 
or  any  of  them. 

FORM  No.  628. 
Against  pajring  interest  on  bonds. 
Prom  ascertaining,  determining,  declaring  or  paying  any  in- 
terest whatever  upon  any  of  the  (so-called)  income  bonds  of  the 
Company. 

70  See    Rogers    v.    Mich.    South.    &       T^tiea,  etc.,  E.   E.   Co.,   61   How    Pr. 
N.  I.  R.  Co.,  28  Barb.  539;  Cornell  v.       184. 
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FORM  No.  629. 
Against  officers  of  a  corporation  executing  a  contract. 

From  performing,  executing,  carrying  out,  fulfilling,  ratifying 
or  approving  the  contract  or  agreement  made  or  purporting  to  be 
made  between  -and  ,  set  forth  in  the  complaint  herein 

[or  any  other  contract  providing  for  [etc.^. 

FORM  No.  630. 
Against  violation  of  agreement  respecting  corporate  business. 

From  removing,  using,  or  in  any  maimer  interfering  with  any 
of  the  property,  effects,  assets,  correspondence,  books,  papers, 
rights  or  things  in  action  of  the  said  "  New  York  Underwriters' 
Agency,"  and  from  in  any  manner  interfering  with  the  business 
of  said  agency,  and  from  incurring,  or  creating,  or  attempting  to 
incur  or  create,  any  obligation  or  liability  against  said  "  New 
York  Underwriters'  Agency,"  and  from  using  the  name  of  "  The 
New  York  Underwriters'  Agency  "  in  connection  with  any  other 
company  than  the  plaintiff,  and  from  doing  any  acts  for  the 
present  or  future  creation  or  establishment  of  any  business  under 
the  name  of  "  The  New  York  Underwriters'  Agency,"  in  any 
other  connection  than  with  the  plaintiff. 

FORM  No.  631. 
Another  form. 

During  the  pendency  of  the  existing  agreement,  which  expires 
,  19     ,  from  using  the  joint  employees  or  agents  of  the 
,    to   promote  the  business   of   the  new  Underwriters' 
Agency,  which  is  to  commence  operations  upon  the  of  , 

19  ,  or  from  using  them  in  any  other  manner  save  in  the  strict 
line  of  their  duty  as  such  joint  employees  or  agents ;  and  during 
the  like  period  from  using  for  a  similar  purpose  as  are  above 
forbidden  the  joint  office,  books,  papers  and  materials. 

FORM  No.  632. 
Mandatory  injunction  against  refusal  to  pay  over  fun3s,7i  pursuant  to  a 

continuing  contract. 

From  in  any  manner  preventing  or  interfering  with  the  closing 
up  by  the  defendant  S.,  his  agents  or  servants,  of  the  business  of 

71  An   injunction   pendente   lite   in  "  Something'  of  this  nature   was   re- 

these  terms  was  sustained  in  Hanover  quired  to  allow  the  settlement  of  the 

Fire  Ins.  Co.  v.  Germania  Fire  Ins.  business   of   the    agency   to    proceed, 

(j'o.,  33  Hun,  539.  That  could  not  be  done  without  the 

In  modifying  the  clause  here  fol-  use  of  some  of  the  funds  passing  into 

lowing,  the  court  at  general  term  say :  the  hands  of  the  treasurer,  and  if  he 
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the  said  N.  Y.  TJ.  A.  mentioned  in  the  complaint  herein,  and 
from  in  any  manner  hindering  or  interfering  with  the  direction  or 
management  of  such  closing  up  by  the  said  S.,  or  with  the  agents, 
assets,  moneys,  property  or  matters  pertaining  to  the  liquidation 
or  closirJg  up  of  the  said  business,  and  from  appointing  or  other- 
wise authorizing  any  person  other  than  the  said  S.  to  act  in  or 
about  the  liquidation,  settling  or  closing  up  the  said  business;  and 
that  the  said  J.  E.  K.  be  restrained  in  like  manner  from  prevent- 
ing or  obstructing  the  closing  up  of  the  same;  and  that  the  said 


persistently  withheld  them,  the  busi- 
ness itself  would  ■  netessarily  be 
brought  for  the  time  to  an  end,  and 
that  would  violate  the  obligations  of 
the  agreement  which  these  companies 
had  entered  into  for  the  settlement  of 
the  attairs  of  this  agency,  and  it  was 
as  important  that  this  should  be  pre- 
vented, as  it  was  that  the  defendant 
Stoddard  should  be  secured  in  the 
exercise  of  his  authority  to  close  the 
affairs  of  the  agency.  And  some 
effectual  direction  was  accordingly 
necessary  to  prevent  the  agreement 
which  the  parties  had  entered  into  for 
this  purpose  from  being  defeated. 
Whether  an  injunction  is  merely  re- 
straining in  its  effect  or  mandatory, 
is  often  a  subject  which  cannot  be 
clearly  defined.  The  dividing  line 
must  necessarily,  to  some  extent,  be 
shadowy  and  intangible.  That  is 
shown  by  the  authority  of  Rogers 
Locomotive  Works  v.  Erie  Railway 
Company,  20  N.  J.  579,  where  it  was 
held  that  the  court  will  not  ordinarily 
award  a  mandatory  injunction  until 
the  final  hearing  and  disposition  of 
the  action.  But  that  the  court  will 
do  by  means  of  this  process  what  is 
necessary  to  prevent  a  defendant  from 
defeating  and  f  ustrating  the  rights 
of  other  parties  js  maintained  by  the 
authorities  referred  to  in  this  de- 
cision and  by  those  referred  to  in 
Hilliard  on  Injunctions  (3d  ed.,  7- 
11). 

"  This  subject  and  the  authorities 
relating  to  it  were  elaborately  consid- 
ered in  the  opinion  of  Sharswood,  J., 
appended  as  a  note  to  page  7  of  that 
work,  and  both  from  the  text  of  the 
work  itself  and  cases  referred  to  in 
this  opinion,  it  is  evident  that  the 


court  may  extend  its  restraints  by 
means  of  an  injunction  so  far  as  that 
may  De  necessary  to  meet  the  emer- 
gencies of  the  particular  case  and 
prevent  injustice.  Possibly  in  this 
instance  the  injunction  has  gone  fur- 
ther than  the  authorities  will  main- 
tain it.  But  there  certainly  will  be 
no  impropriety  in  prohibiting  the  de- 
fendant Kahl,  as  the  treasurer  of  this 
agency,  from  withholding  the  fund% 
in  his  hands  or  under  his  control,  in 
that  capacity,  from  the  payment  oi 
any  proper  demand  arising  in  the 
course  of  the  settlement  of  the  busi- 
ness of  this  agency.  While  that 
would  not  be  precisely  in  the  form  in 
which  the  iniunction  has  been  issued, 
and  therefore  not  obnoxious  to  any  ol 
these  authorities,  it  would  still  be  as 
effectual  for  all  the  purposes  of  this 
business.  Although  the  objection  that 
this  injunction  has  been  extended  too 
far  may  be  well  made,  it  may  be 
modified  in  this  manner  without  re- 
ducing its  efficiency.  For  if  the  de- 
fendant Kahl  should,  while  under 
such  a  restraint,  withhold  the  funds 
from  the  uses  which  the  business  re- 
quires should  be  made  of  them,  he 
would  be  as  much  liable  to  punish- 
ment as  he  probably  would  be  under 
the  broad  language  of  the  present  in- 
junction, to  which  exception  may 
probably  be  taken.  The  facts  of  thi.=> 
case  require  no  further  modification. 
For  this  restraint  imposed  by  the  in- 
junction will  not  be  obnoxious  to  any 
of  the  cases  which  have  been  rererrea 
to,  nor  to  that  of  Akrill  v.  Selden,  1 
Barb.  316,  but  will  be  sustained  by 
the  legal  principles  required  to  be  ob- 
served in  the  issuing  of  injunctions." 
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companies  be  severally  enjoined  and  restrained  during  the  pend- 
ency of  this  action  from  refusing,  neglecting,  or  omitting  to  pay 
from  time  to  time  simultaneously  and  concurrently  with  each 
other,  unless  the  said  companies  otherwise  agree,  their  respective 
proportions  of  any  adjusted  loss,  or  any  debt,  charge,  expense  or 
liability,  payable  by  them  respectively,  under  the  agreement  dated 
,19  ,  set  forth  in  the  complaint,  and  for  which  pay- 
ment a  demand  shall  be  made  by  the  said  A.  S.,  in  manner  au- 
thorized by  the  said  agreement,  or  in  any  manner  customary  or 
usual  heretofore  in  transacting  the  business  of  said  agency. 

FORM  No.  633. 
Against  railroad  company  interfering  with  construction  of  cross-road. 
From  interfering  with  or  obstructing,  hindering,  or  preventing 
the  plaintiffs,  their  servants,  and  agents  from  making  and  con- 
structing the  said  bridge  across  and  over  the  said  Sherburn  branch 
of  the   Clarence  Railway,   in  the  line  or  course  prescribed  by 
,  and  of  the  materials,  and  in  the  manner  specified  and 
directed  by  ;  and  they  are  in  like  manner  restrained 

from  continuing  to  maintain  and  uphold  the  walls  [describing 
them]  erected  by  the  said  defendants,  or  any  other  walls  [etc.], 
whereby  the  plaintiffs,  their  agents  [etc.],  may  be  prevented  from 
constructing  the  said  platform,  and  from  making  up  and  com- 
pleting the  said  bridge;  and  also  from  pulling  down,  taking  up, 
or  removing  any  scaffolding  or  other  works  or  materials  to  be 
made  deposited,  or  laid  down  by  the  plaintiffs,  their  servants 
and  agents  on  the  sides  or  slopes  of  the  said  Sherburn  Branch 
Railway,  for  the  purpose  of  making  and  constructing  the  same 
bridge;  and  from  preventing  or  hindering  the  agents,  servants, 
or  workmen  of  the  plaintiffs  from  passing  across  the  said  last-men- 
tioned railway,  at  proper  and  seasonable  times  during  the  progress 
of  the  said  works,  for  the  purposes  thereof,  and  taking  down  or 
removing  (if  necessary)  any  such  walls  [etc.]  (the  plaintiffs  un- 
dertaking, during  the  progress  of  the  said  works,  and  every 
of  them,  not  in  any  manner  to  interfere  with  or  obstruct  the  traf- 
fic upon  said  Clarence  Railway,  and  not  in  any  respect  to  in- 
jure or  damage  the  said  Clarence  Railway,  or  the  works  thereof, 
and  undertaking  to  make  and  pay  satisfaction  to  the  defendants 
for  any  injury  or  damage  which  may  be  sustained  by  the  defend- 
ants by  or  from  any  temporary  use  of  their  land  on  the  sides  or 
slopes  of  the  said  railway.'^^ 

72  From   North  of   Engl.,  etc.,   Ry.       Eng.  Ch.)   507.     See  Osborne  v.  Jer- 
Co.  V.  Clarence  R.  R.  Co.,  1  Coll.  (28      sey  City,  etc.,  Ry.  Co.,  27  Hun,  587. 

61 
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FORM  No.  634. 
Against  usurping  oflSce  and  taking  the  fees.ra 

From  molesting,  interfering  with,  or  disturbing  the  plaintiffs, 
or  any  of  them,  in  the  use,  enjoyment,  or  exercise  of  the  said 
duties  respectively  appertaining  to  the  plaintiffs  as  the  master 
and  wardens  of  the  port  of  l^ew  York  and  their  clerk;  and  from 
taking  the  fees  thereof,  and  from  demanding  or  receiving  fees  or 
emoluments  from  any  person  or  persons  for  any  such  services; 
and  from  acting  as  surveyors  of  any  vessel  deemed  unfit  to  pro- 
ceed to  sea,  and  from  judging  or  acting  as  judges  of  the  repairs 
which  might  be  necessary  for  the  safety  of  such  vessel  on  the  in- 
tended voyage;  and  from  selling,  under  their  inspection,  vessels 
or  goods  arriving  at  the  port  of  ISTew  York  damaged,  and  for 
the  benefit  of  underwriters  out  of  the  city  of  New  York;  and 
from  certifying  the  cause  of  such  damage,  the  amount  of  sale  of 
such  vessel  or  goods,  and  the  charges  attending  the  sale ;  and  from 
taking  or  making  any  survey  on  board  of  any  ship  or  vessel,  or 
at  any  store  in  the  city  of  ISTew  York,  or  along  the  docks  or  wharves 
thereof,  or  damaged  goods ;  and  from  giving  or  granting  any  cer- 
tificate in  consequence  of  damaged  goods;  and  from  taking  or 
making  any  survey  on  board  of,  or  relating  to,  any  ship  or  vessel 
put  into  the  port  of  ISTew  York  in  distress,  to  ascertain  the  dam- 
age sustained  thereby,  and  whether  any  such  ship  or  vessel  shall 
pay  or  be  liable  for  foreign  duties  and  tonnage,  or  otherwise. 

FORM  No.  635. 
Against  police  interference.^* 

That  the  defendants,  both  individually  and  as  members  of  the 
police  department  of  the  city  of  'New  York,  and  each  of  them,  and 

T3  Compare   Morris   v.    Whalen,    11  Cercle    Franeaise    de    L'Harmonie   v. 

Abb.    N.    C.    64,    which    disapproved  French,  19  Abb.  N.  C.  32;  Manhattan 

Palmer    v.    Foley,    36    N.    Y.    Super.  Iron  Works   Co.  v.   French,   12  Abb. 

Ct.  14.  N.  C.  446,  and  other  cases  there  col- 

74  The  power  to  grant  an  injunc-  lected. 
tion  in  a  proper  case,  against  unlaw-  A  general  clause  in  the  order,  re- 
ful  police  interference,  is  well  estab-  straining  the  police  from  making  ar- 
lished.  See  Delaney  v.  Flood,  183  rests,  was  held  too  broad  in  Kramer 
N.  Y.  323;  Burns  r.  MeAdoo,  113  App.  v.  Board  of  Police,  53  N.  Y.  Super. 
Div.  165;  Clearly  v.  Same,  113  App.  Ct.  492.  The  court,  on  reversing  the 
Div.  ITS;  McGorie  v.  Same,  113  order  on  this  ground,  say:  "The 
App.  Div.  271;  Levy  v.  Bingham,  order  granted  in  this  case  went  fur- 
113  App.  Div.  424;  Hagan  v.  McAdoo,  ther  than  to  restrain  the  arrest  of 
113  App.  Div.  506;  Hale  y.  Burns,  101  the  plaintiff  and  his  employees.  The 
App.  Div.  101,  91  N.  Y.  Supp.  929;  defendants  are  'enjoined  from  arrest- 
Weiss  V.  Herlihy,  23  App.  Div.  608,  ing  or  taking  into  custody  any  person 
49  N.  Y.  Supp.  81;  Hertz  v.  McDer-  engaged  upon  the  premises  of  the 
mott,45Misc.  28,  90N.  Y.  Supp.  803;  plaintiff   in   the    transaction   of   any 
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the  inspectors,  captains,  sergeants,  roundsmen,  patrolmen,  and 
officers  under  the  command  of  each  of  them  be  and  they  are  here- 
by enjoined  and  restrained  from  maintaining  or  stationing  po- 
licemen, or  police  officers,  within  the  premises  leased  and  occu- 
pied by  the  plaintiff  herein,  at  jSTo.  ,  in  the  [Bor- 
ough of  Manhattan,  city  of  New  York],  and  also  from  keeping, 
stationing  or  maintaining  within  the  said  premises,  or  in  the  halls 
and  in  the  doorways  leading  thereto,  any  of  the  officers  under  the 
command  of  either  of  said  defendants,  against  the  will  of  this 
plaintiff,  or  otherwise  to  unlawfully  oppress  this  plaintiff  and 
persons  in  his  employ,  and  customers  and  persons  desiring  to  do 
business  with  the  plaintiff,  and  persons  lawfully  entering  upon 
said  premises  leased  and  occupied  by  the  plaintiff  herein,  or  from 
unlawfully  trespassing  upon  said  premises. 

FORM  No.  636. 
Against  interference  with  health  board.TS 

From  entering  into,  taking  possession  of,  holding,  using,  oc- 
cupying or  interfering  in  any  manner  with  the  use  and  occu- 
pancy of  the  said  rooms  and  offices  by  the  said  plaintiff,  its  bur- 
eaux, officers,  agents  and  employees;  and  from  neglecting  and  re- 
fusing to  permit  the  occupancy  of  said  offices  and  rooms,  or  any 
part  thereof,  by  the  plaintiff;  and  from  neglecting  and  refusing 
to  give  up  to  the  use  of  the  plaintiff  and  its  corps  of  vaccinators 
the  rooms  and  offices  now  and  heretofore  held  by  them,  of  which 
the  said  defendants,  their  officers  or  agents,  may  have  taken  for- 
cible possession  without  an  order  of  the  court,  and  without  due 
process  of  law;  and  from  ejecting  or  removing  any  records,  books, 
papers,  furniture,  instruments  or  apparati;s  belonging  to  the  plain- 
tiff from  such  rooms  and  offices;  and  until  the  hearing  and 
decision  as  aforesaid,  the  said  defendants,  each  and  all  of  them, 
are  ordered  to  permit  the  use  and  occupancy  of  such  rooms  and 

business  with  the  plaintiff,  and  from  mit,  or  threaten,  or  attempt  to  com- 

in   any    manner    proceeding    against  mit  in  the  presence  of  snch  officer  any 

any  such  person  by  arrest,  or  other-  offense  prohibited  by  law." 

wise,  in  the  conduct  of  said  business  An    injunction    restraining    officia,! 

upon  plaintiff's  premises.  action  will  only  issue  when  plaintiff' 

"  Such    an    injunction    would    give  shows  that  the  action  complained  of 

any  person  engaged  upon  the   prem-  is  a  clear  violation  of  law,  and  plain- 

ises  of  the  plaintiff  in  the  transaction  tiff's  rights  must  be  certain  as  to  the 

of  any  business,   immunity  from  ar-  law  and  the  facts.     Stockton  r.  Buf- 

rest   for   any   crime    and   practically  falo,  108  App.  Div.  170. 

nullify  the  statute  which  gives  to  the  75  Sustained  in  Health  Department. 

Members   of    the    police    force   power  v.  Police  Department,  41  N.  Y.  Super, 

and  authority  to  arrest  and  take  into  Ct.  323.     See,  as  to  mandatory  part, 

custody  any   person  who   shall   com-  par.   9,  p.  908,  and  p.   959,  note  71. 
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offices  as  heretofore  enjoyed  by  the  plaintiff,  its  officers,  agents 
and  employees. 

FORM  No.  637. 
Against  intimidating  plaintiff's  employees. 

The  defendant  association,  its  each  and  every  member,  said  in- 
dividual defendants  and  each  of  them,  and  their  and  its  agents, 
servants,  representatives,  and  coadjutors,  and  all  persons  con- 
nected with  them  or  either  of  them,  be  and  they  are  hereby  en- 
joined and  forbidden  from  assaulting,  menacing,  threatening, 
or  intimidating,  whether  by  manner,  attitude,  speech,  numbers, 
or  other  act  or  means,  the  men  and  workmen  in  plaintiff's  em- 
ploy, or  who  come  to  plaintiff  for  employment,  and  with  interfer- 
ing with  plaintiff's  business  by  any  unlawful  means  for  the  pur- 
pose of  preventing  any  person  or  persons  who ,  now  are  or  may 
hereafter  be  in  plaintiff's  employment,  from  continuing  therein, 
or  who  being  desirous  of  entering  said  employment  from  doing 
so  or  continuing  therein.^^  [And  from  requesting  in  such  man- 
ner as  to  express  or  imply  a  threat,  intimidation,  coercion,  or 
force,  of  any  such  workman  now  or  hereafter  in  plaintiff's  em- 
ploy, that  he  leave  such  employment.  ]^^ 

5.   Eesteaint  or  Legal  Pboceedings.i'8 

FORM  No.  638. 

Injunction  and  stay  of  proceedings  against  plaintiff  in  cross-action,  and  all 
others  similarly  situated,  against  suing,  pending  litigation  on  a  precedent 
question.T9 

From  prosecuting  the  action  commenced  and  now  pending,  in 

the             court,  county  of  ,  wherein  M.  L.  H.  is  plaintiff, 

( — — ■ 

76  From  the  order  upon  which  the  until  the  decision  of  the  appeal  or  ap- 
defendants  were  punished  for  eon-  peals  from  the  surrogate's  decree, 
tempt  in  People  ex  rel.  Stearns  v.  *  »  ♦  xhe  only  question  in  my 
Marr,  181  N.  Y.  463.  Such  defend-  mind  was,  whether  the  surety  should 
ants  were  not  named  as  parties  in  the  not  be  remitted  to  a  motion  for  a  stay 
action  and  were  not  personally  served,  in  the  Westchester  county  action.  1 
but  had  knowledge  of  the  injunction  am  satisfied,  however,  upon  reflection 
order.  and    upon    consideration    of    all    the 

77  Bracketed  portion  from  Sun  facts  which  he  presents,  that  relief 
Printing  Assoc,  v.  Delaney,  48  App.  should  be  afforded  in  this  independ- 
Div.  623,  62  N.  Y.  Supp.  750.  ent   action.      The    reason   is   obvious. 

78  As  to  security  in  this  class  of  The  plaintiff  in  the  Westchester 
cases,  see  p.  973.  county    action    sues    upon    behalf    of 

79  In  this  case,  Barrett,  J.,  said :  himself  and  a  number  of  other  per- 
"  There  can  be  no  doubt  that  equity  sons  who  are  interested  in  the  estate, 
and  good  conscience  demand  that  the  These  other  persons  are  not  parties  to 
action  on  the  bond  should  be  stayed  that  action,  nor  is  the  plaintiff  her- 
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and  J.  jS^.  H.  and  F.  H.  are  defendants,  and  all  further  pro- 
ceedings by  or  on  behalf  of  the  plaintiff  in  said  action,  are  hereby 
stayed  until  after  the  hearing  and  determination  of  any  and  all 
appeals  taken  or  which  may  hereafter  be  taken  to  secure  a  re- 
view of  the  decree  made  by  the  surrogate  of  the  county  of 
in  the  matter  of  the  estate  of  A.  H.,  deceased,  on  the  of 

,  19  . 
It  is  further  ordered,  that  the  defendants  above-named,  ana 
each  of  them,  their  and  each  of  their  attorneys,  agents,  servants, 
and  employees  be,  and  they  and  each  of  them  hereby  are,  en- 
joined and  restrained  during  the  pendency  of  this  action,  from 
commencing,  instituting,  or  prosecuting  any  action  or  actions  iu 
this  or  any  other  court,  for  the  purpose  of  enforcing,  collecting, 
prosecuting  or  suing  upon  the  bond  executed  by  the  plaintiff  J. 
K  H.  and  defendant  D.  M.,  as  sureties  for  F.  H.,  as  executors 
of  the  estate  of  A.  H.,  deceased.  [And  why  —  or,  and  —  the 
time  to  answer  the  complaint  in  said  action  commenced  by  said 
M.  L.  H.,  should  not  be  —  or,  is  hereby  —  extended  until 
days  after  the  determination  of  said  appeal  and  due  notice  there- 
of.*"] 

FORM  No.  639. 

Against  proceedings  at  law;  ejectment. 

From  proceeding  further  against  the  plaintiff  A.  B.,  in  the  ac- 
tion commenced  by  the  defendant  Y.  Z.  against  him  in  the 
Court  of  this  State,  for  the  recovery  of  the  possession  of  [desig- 
nating premises],  with  their  appurtenances;  and  also  from  in- 
stituting or  proceeding  in  any  new  or  other  action  at  law  for 
the  recovery  of  the  possession  of  said  premises,  or  any  part 
thereof. 

FORM  No.  640. 

The  same;  action  for  damages,  etc. 

From  proceeding  further  in  the  action  brought  by  said  Y. 
Z.  in  the  Court,  against  A.  B.  above  named   [upon  the 

self  in   her   representative   capacity.  tliat  the  motion   should  be  granted, 

A  stay  as  to  the  plaintiif  there  indi-  with  costs,   to  abide   the  event,  and 

vidually  would  not  prevent  any  one  that  all  parties  in  interest,  as  well  as 

of  these  other  parties  from  eommenc-  the  particular  plaintiff  moving,  should 

ing- other  actions,  nor  would  it  prob-  be    enjoined    as    prayed    for."     This 

ably  prevent  the  plaintiff  herself  as  order  was  reversed  solely  because  the 

executrix.    Thus  the  present  plaintiff  relief  in  this  ease  could  be  had  by 

clearly     brings     himself     within     a  stay  in  the  other  action.    Hayward  v. 

familiar   ground   of   equity   jurisdic-  Hood,  39  Hun,  596. 

tion,  and  the  case  of  Erie  R.  K.  Co.  v.  80  See  as  to  extension  of  tjme,  p.  48, 

Ramsey  (45  N.  Y.  637),  is  in  point.  supra. 
Upon  the  whole,  I  am  of  the  opinion 
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bond  of  the  said  A.  B.,  dated  the  day  of  j  ;  and 

from  instituting  or  proceeding  in  any  new  or  other  action  [upon 
such  bond]  ;  and  from  commencing  any  action  or  actions  against 
the  plaintiff  for  the  recovery  of  [designating  the  alleged  debt  or 
demand-Y^ 

FORM  No.  641. 

The  same;  with  leave  to  proceed  to  judgment. 

[As  above,  adding:]  But  said  Y.  Z.  is  at  liberty,  without  preju- 
dice to  the  equitable  rights  of  the  plaintiff  herein  to  proceed  to 
judgment  only  in  the  suit  which  said  Y.  Z.  has  already  com- 
menced against  the  said  A.  B.,  notwithstanding  this  injunction. 

FORM  No.  642. 
Xhe  same;  in  a  case  of  interpleader. 

[Add  to  Form  616 :]  upon  the  plaintiff  paying  into  the  hands 
of  the  clerk  of  this  court  the  sum  of  dollars,  mentioned  in 

the  complaint  in  this  action.^^ 

FORM  No.  643. 
Another  form. 

From  bringing,  or  further  prosecuting,  or  carrying  on  any  ac- 
tion, including  the  action  brought  by  A.  B.  in  the  Court, 
against  Y.  Z.  [and  the  enforcement  of  any  order  or  direction 
heretofore  made  therein],  and  from  taking  any  steps  or  proceed- 
ings to  recover  the  [sum  of  $400  deposited  with  the  plaintiff  by 
the  defendant's  deceased  husband]  until  further  order  of  the 
court  .*^ 

81  See  note  79,  supra.  For  another  enforce  payment  of  costs  of  a  motion 
form    see  Xo.  638.  previously  granted. 

82  The  common  order  for  an  injunc-  Per  curiam :  "  The  injunction 
tion  in  an  interpleading  suit,  is  irreg-  clause  in  the  order  did  not  prohibit 
ular,  if  it  does  not  make  the  issuing  the  collection  of  the  costs  awarded, 
of  the  injunction  dependent  on  the  but  the  prosecution  of  the  action,  or 
payment  of  the  money  into  court.  any  steps  to  recover  the  $400  on  de- 
Pauli  I'.  Von  Melle,  8  Sim.    (8  Eng.  posit  in  the  name  of  Habel." 

Ch. )   327.  "  Under    these    circumstances,    the 

83  From  Grerman  Savings  Bank  v.  costs  were  collectible  and  the  attorney 
Habel,  80  N.  Y.  273.  In  that  ease  the  was  justified  in  issuing  the  precept, 
first  clause  in  brackets  above  inserted  If  it  had  been  intended  to  prevent 
was  not  in  the  order,  and  there  was  the  collection  of  the  costs,  the  order 
no  allusion  in  the  recitals  or  body  of  should  have  been  broad  enough  to 
the  order  to  costs  of  the  action  en-  cover  them." 

joined;  and  the  attorney  proceeded  to  For  another  Form  see  No.  690. 
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FORM  No.  644. 
Another  form;  action  affecting  specific  property. 

And  the  said  W.  X.  and  Y.  Z.  as  assignees  for  the  benefit  of 
creditors  of  said  M.  N.,  and  each  of  them  and  their  succes- 
sors and  each  of  their  attorneys,  agents,  and  servants  be,  and 
they  are  hereby  restrained  and  enjoined  from  bringing  or  prose- 
cuting any  action  or  proceeding  against  this  plaintiff  relative 
to  the  property  mentioned  in  the  complaint,**  except  in  this  ac- 
tion, or  from  any  manner  interfering  with  said  property. 

FORM  No.  645. 
Against  prosecuting  divorce  in  another  State. 

From  further  prosecuting  by  yourself,  or  by  any  counselor, 
attorney,  or  agent,  the  suit  or  action  for  a  divorce  commenced  or 
attempted  to  be  commenced  by  you  against  C.  JST.  F.,  the  above 
named  plaintiff,  by  libel,  in  the  Court  of  Common  Pleas  for  the 
city  and  county  of  Philadelphia,  in  the  State  of  Pennsylvania, 
or  any  other  suit  of  action  for  a  like  divorce  in  any  other  State 
than  the  State  of  New  York;  and  from  coming  into  any  house 
or  place  where  she,  the  said  C.  N.  F.,  may  reside  or  be,  and  from 
removing  or  taking  any  measiires  in  person,  or  by  your  counselors, 
attorneys,  or  agents,  to  remove  the  said  C.  N.  F.  from  or  out  of 
the  State  of  ^ew  York ;  and  you,  the  said  E.  F.,  your  counsel- 
ors, attorneys,  and  agents,  are  also  hereby  ordered  and  enjoined, 
until  the  further  order  of  this  court,  absolutely  to  desist  and  re- 
frain from  selling,  conveying,  or  in  any  manner  disposing  of,  or 
parting  with,  or  incumbering  the  lands,  tenements,  and  real  estate 
of  you,  the  said  E.  F.,  situate  in  the  State  of  ISTew  York,  or  any 

part  thereof.*^ 

FORM  No.  646. 

Against  sale  on  execution.se 

That  W.  B.  S.,  as  survivor  of  M.  L.  S.  and  C.  E.  0.,  in- 
dividually and  as  executor  of  and  trustee  under  the  last  will  and 
testament  of  said  M.  L.  S.,  deceased,  the  defendants  in  this  ac- 
tion, their  attorneys,  agents,  and  servants,  during  the  pendency 
of  this  action,  be  and  they  are  hereby  enjoined  and  restrained,  and 
this  court  doth  hereby  order  and  require  them  and  each  of  them 
absolutely  to  refrain  from  making  and  permitting  to  be  made 

84  It  is  better  to  describe  it  suffi-  which  this  injunction  was  sustained 
eiently  to  identify  it.  on   tlie   ground   that  the   claim    had 

85  This  form  was  used  in  Forrest  v.  been    satisfied   before   judgment,    and 
Forrest.  the  judgment  obtained  by  fraud. 

86  From     an     unreported     case     in 
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any  sale  of  the  right,  title,  and  interest  of  J.  C,  Jr.  (the  plain- 
tiff herein)  which  he  had  on  the  day  of  >  19  ,  or 
at  any  time  afterwards,  of,  in  and  to  the  premises  and  property, 
situate  in  the  [city  and]  county  of  ,  and  known  by  the 
street  number  street,  under  and  by  virtue  of  a  certain 
execution  dated  ,  19  ,  issued  to  the  sheriff  of  the  [city 
and]  county  of  ,  under  the  judgment  mentioned  in  said 
execution  and  in  the  complaint  herein,  as  rendered  on  the 
day  of  ,  19  ,  in  an  action  in  the  Supreme  Court  of  the 
State  of  New  York,  between  M.  L.  S.  and  W.  B.  S.,  plaintiffs, 
and  J.  T.  D.  and  J.  C,  Jr.,  defendants,  and  from  making  or 
permitting  to  be  made  any  sale  whatever  of  such  right,  title,  and 
interest,  and  from  all  further  and  other  proceedings  under  said 
execution,  and  from  issuing  any  further  or  other  execution  or 
executions  upon  said  judgment,  and  from  all  further  and  other 
proceedings  to  collect  or  enforce  said  judgment. 

FORM  No.  647. 
Against  sheriff  executing  writ  of  assistance. 

That  the  above  named  defendants  and  all  coroners  and  each 
of  them  do  and  immediately  and  absolutely  and  until  the  further 
order  of  this  court  desist  and  refrain  from  executing  or  attempt- 
ing to  execute  any  paper  purporting  to  be  a  writ  of  assistance, 
or  a  copy  thereof,  in  an  action  in  which  A.  C.  is  plaintiff  and  the 
Albany  and  Susquehanna  Railroad  Company  and  J.  H.  E.  and 
others  are  defendants,  and  that  the  above  defendants  do  also  each 
of  them  refrain  from  executing  or  attempting  to  execute  anv 
paper  in  the  nature  of  such  a  writ  [against  or  affecting  the  plain- 
tiff in  this  action  or  his  property  until,  etc.]. 

FORM  No.  648. 
Against  proceedings  for  dispossession.ST 

From  taking  any  proceedings  to  dispossess  the  plaintiff  from 
Ihe  house  and  lot  'No.  street,  in  the  city  of  , 

and  particularly  from  issuing  any  warrant  of  removal,  or  taking 
possession  under  proceedings  commenced  before  Judge  M.  N.,  of 
the  court  of  ,  on  the  ground  that  [the  demised  premises 

were  deserted  by  the  tenant  —  or,  that  rent  is  unpaid]  and  from 
beginning  any  other  suit  or  proceeding  for  the  recovery  of  the 
possession  of  the  premises  aforesaid,  or  from  entering  upon  said 
premises,  or  from  interfering,  in  any  way,  with  the  plaintiff's  pos- 
session of  the  same. 

87  See  par.  11,  p.  909,  and  notes. 
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FOKM  No.  649. 
Another  form. 

From  further  prosecution  of  any  and  all  proceedings  to  sum- 
marily or  otherwise  evict  or  dispossess  the  plaintiff  from  the 
ground  or  first  floor  of  the  premises  No.  street,  in  the 

city  of  ,  and  from  otherwise  disturbing  the  plaintiff  in 

the  full  and  peaceable  possession  and  enjoyment  thereof.*^ 

FORM   No.   650. 
Another  form.so 

[As  in  last  Form  to  the  f,  continuing']  from  instituting  or 
carrying  on  any  summary  proceedings  to  eject  the  plaintiff  from 
the  premises  described  in  the  complaint,  on  the  ground  that  his 
term  has  expired  by  reason  of  its  limitation. 

FORM  No.  651. 
Another  form. 

From  in  any  wise  interfering  with  the  peaceable  enjoyment 
by  the  plaintiff  herein,  of  the  premises  known  as  No. 
street  in  [the  city  of  New  York],  by  virtue  of  any  pretended 
judgment  rendered  in  summary  proceedings  by  the  defendant  Y. 
Z.,  or  by  the  Municipal  Court  of  the  City  of  New  York,  for  the 
Borough  of  Manhattan  in  the  Third  Judicial  District.^" 

IV.     AFFIDAVIT  AND  ORDER  TO   STAY   WASTE. 
FORM  No.  652. 
AfiSdavit  to  obtain  order  to  restrain  waste. 
[Title  of  court  and  action.] 
\Yenue.'] 
A.  B.  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  above  named. 

II.  That  this  action  is  brought  [here  state  object  —  e.  g.,  to 

88  Sustained  in  McRobert  v.  Harri-  daring    the    second    lessee    to    be    a 

son,  20  Wkly.  Dig.  228,  where  it  was  trustee  for  the  first,    s.  p.,  Crawford 

held  that  if  summary  proceedings  to  v.  Kastner,  26  Hun,  440,  63  How.  Pr. 

evict  a  tenant  who  is  equitably  enti-  90.  See,  also,  Form  No.  544,  and  note, 

tied  to  a  new  lease  are  brought  in  a  89  Sustained  in  Crawford  v.  Kast- 

eourt   having   no    equitable    jurisdic-  ner,  26   Hun,   440,   63  How.  Pr.   90, 

tion,  for  the  purpose  of  putting  into  where  the  objection  to  the   proceed- 

possession    a    new    tenant    who    has  ings  was'  plaintiff's  right  to  a  renewal 

taken  a  lease  with  knowledge  of  the  lease,  a  question  not  within  the  juris- 

equitable   rights   of   the   other,   their  diction  of  the  District  Court, 

prosecution   may   be   enjoined   in   an  90  See  Form  No.  544  and  note, 
action  brought  to  obtain  a  degree  de- 
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recover  possession  of  the  lands  mentioned  in  the  complaint  hereto 
annexed  —  or,  to  have  the  lease  held  by  the  defendant  of 
the  lands  mentioned  in  the  complaint  annexed  adjudged  to  be 
forfeited,  and  to  recover  possession  of  said  lands,  with  damages 
for  the  waste]  ;  and  that  all  the  allegations  of  said  complaint  are 
true,  to  the  knowledge  of  this  deponent. 

III.  That  on  or  about  the  day  of  ,  19  ,  said 
defendant  has  caused  to  be  cut  and  taken  off  and  chopped  up 
into  cord-wood,  the  wood  and  timber  then  growing  and  being  on 
said  premises,  and  has  now,  cut  and  piled  up  on  said  premises, 
ready  to  be  taken  therefrom,  as  deponent  is  informed  and  be- 
lieves, several  hundred  cords  of  said  cord-wood,  of  the  value  of 
at  least  dollars.  And  the  deponent  further  says,  that  the 
said  wood  and  timber  so  cut  and  corded  is  not  required  for  the 
necessary  repair  of  any  fences,  buildings,  or  other  structures 
which  were  upon  said  premises  at  the  time  of  the  said  sale,  nor 
for  the  necessary  firewood  for  the  use  of  the  family  of  the  said 
defendant. 

IV.  That  the  said  defendant  has  made  preparations  to  continue 
to  cut  the  remaining  wood  and  timber  growing  upon  said  prem- 
ises, and  is  continuing  daily  to  cut  the  same ;  and  that,  as  depon- 
ent is  informed,  he,  the  said  defendant,  together  with  one  M. 
jST.,  and  others  whose  names  are  unknown  to  deponent,  and  to 
whom  he,  the  said  defendant,  has  contracted,  or  proposed  to  dis- 
pose of  said  wood,  or  a  portion  thereof,  threaten  to,  and  are  ac- 
tually proceeding,  with  their  boatmen,  cartmen,  servants  and  per- 
sons in  their  employ,  to  take  and  .remove  off  and  dispose  of  the 
said  cord-wood,  wood,  and  timber.  Deponent  is  so  informed  by 
said  M.  JST.,  who,  however,  refuses  to  make  an  affidavit  thereof 
for  this  motion. 

V.  That  the  land  so  purchased  by  deponent  is  principally  val- 
uable for  the  sake  of  said  wood  and  timber,  and  that  the  de- 
struction thereof,  as  aforesaid,  is  a  permanent  injury  to  the  free- 
hold. 

VI.  That  the  defendant  is  wholly  insolvent  and  irresponsible, 
and  unable  to  answer  to  the  plaintiff  in  damages  in  the  premises ; 
and  plaintiff,  as  he  verily  believes,  will  be  left  without  remedy 
as  to  the  timber  already  cut  unless  the  defendant  is  enjoined  from 
removing  or  interfering  with  it. 

[//  ex  parte  add  statement  as  to  no  previous  application.  ] 

Uurat.l  [Sigimture.] 
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FORM  No.  653. 
Order  to  stay  waste.si 
[Name  o/]  Court  [or  if  a  court  order], 

At    a    Special  Term   [etc.,  as  in  Form 
No.  94,  p.  255    of  this  volume.] 
[Title  of  action.] 

On  the  aimexed  affidavit  of  A.  B.,  verified  19  ,  and  on  motion 
of  M.  ]Sr.,  his  attorney, 

Ordered,  that  the  defendant  above  named  be  and  he  is  hereby 
restrained  and  prohibited  from  committing  any  further  waste 
upon  or  damage  to  the  premises  therein  described. 

[Date.]  [Signature  of  judge  and  initials  of  title.] 

[Or  if  a  court  order]   Enter  [signature  by  initials  of  name 

and  title.] 
SECTION   II. 


655 )  Undertaking  on  injunction,  in 
ordinary  cases  (under 
Code). 

— to      stay     trial     ot 

money  action  after  issue. 

to    stay    proceedings 

in  money  action  after  ver- 
dict, report  or  decision,  and 
before  final  judgmenc. 

■ to    stay    proceedings 

on  a  money  judgement 
(where  amount  is  paid  into 
court ) . 

The  same;  where  undertaking 
is  given  in  lieu  of  payment 
into  court. 

Undertaking  on  injunction  to 
stay  proceedings  in  eject- 
ment, or  for  dower. 

1.  Power  of  the  court.]  — The  power  to  grant  an  injimction 
being  discretionary,  the  court  has  inherent  power  to  require  as 
a  condition  of  granting  it,  that  security  be  given  f^  and  the  settled 
practice,  in  the  absence  of  statute,  is  to  require  a  bond  or  under- 
taking as  a  condition  of  granting  an  injunction  pendente  liie^^ 


The  Secdbitt. 

1. 

Power  of  the  court.                                   (655) 

2. 

Statutory  requirements. 

3. 

The  practice. 

4. 

Form.                                                              (656) 

5. 

Consent  to  reference,  etc. 

6. 

Security   on   staying   proceedings         (657) 

at  law. 

7. 

—  in  what  cases. 

8. 

—  fraud. 

9. 

—  corporation  cases.                                  (658) 

20.- 

—  persons  not  in  privity. 

11.  Belief  from  the  obligation. 

FOKMS. 

(654)  Bond  required  by  the  court 
on  granting  injunction 
(common  form  where  there 
is  no  statute). 


(659 


(660) 


91  This  order  may  be  granted,  by 
the  court  or  a  judge  thereof,  ex  parte 
and  without  security.  N.  Y.  Code 
Civ.  Pro.,'§  1681. 


For  order  to  stay  waste  after  sale 
on  execution,  see  chapter  on  Exe- 
cution. 


92  Russell  V.  Farley,  105  U.  S.  433,  438. 

93  Smith  V.  Day,  L.  E.  21  Ch.  Div.  421;  Seton  on  Decrees,  65. 

The  reason  is,  that  according  to  the  better  opinion,  the  party  enjoined  by 
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unless  a  case  free  from  doubt  and  from  danger  of  injustice  to  de- 
fendant be  made  out.®* 

Where  the  requirement  is  thus  discretionary  because  there  is 
no  statute,  the  form  and  condition  of  the  security  is  equally 
in  the  discretion  of  the  court;  and  on  continuing  an  injunction 
the  court  may  require  a  new  undertaking,  and  may  prescribe  as 
a  condition  of  continuing  the  injunction,  that  the  old  undertaking 
be  cancelled.®^ 

2.  Statutory  requirements.]  —  The  Codes  of  Procedure  require 
security  in  all  cases,  and  a  temporary  injunction  cannot  be  granted 
•without  requiring  security;®**  but  the  statutes  leave  both  the 
amount  and  the  propriety  of  requiring  more  than  one  surety  in 
the  discretion  of  the  court,  except  in  those  cases  where  the  object 
of  the  injunction  is  to  stay  proceedings  in  an  action  for  the  re- 
covery of  money,  or  in  ejectment,  or  dower.®' 

This  requirement  of  at  least  some  security  applies  to  the  com- 
mon temporary  order  restraining  defendant  pending  a  motion  for 
a  temporary  injunction;®*  and  to  the  injunction  clauses  in  an  or- 
der appointing  a  receiver,  if  they  go  beyond  enjoining  interference 
with  the  receiver.®® 

But  it  does  not  apply  to  a  stay  of  proceedings  in  the  action  in 
which  the  stay  is  applied  for,^  nor  to  an  order  forbidding  inter- 
ference with  a  receiver  or  other  officer  of  the  court,  nor  to  an  order 
to  stay  waste.* 

an  improvident  injunction  has  otherwise  no  redress,  unless  he  can  make  out 
a  case  of  malicious  prosecution  or  abuse  of  process.  Palmer  v.  Foley,  71  N.  Y. 
106;  s.  P.,  Russell  v.  Farley,  105  U.  S.  433,  437.  Contra,  Floranee  v.  Nixon, 
3  La.  89. 

94Dodd  V.  Flavell,  2  C.  E.  Green,  255  (holding  that  where  plaintiff's  right 
is  clear  and  the  infraction  of  that  right  is  satisfactorily  established,  no  secur- 
ity need  be  required  to  protect  defendant  against  such  damages  as  may  be 
incurred  by  reason  of  the  injunction). 

95  See  paragraph  11,  and  Kent  v.  Bieroe,  6  Ohio,  336. 

96  Leonard  v.  Schmidt,  109  App.  Div.  549,  96  N.  Y.  Supp.  491. 

97  N.  Y.  Code  Civ.  Pro.,  §§  611-620. 

As  to  compelling  new  undertaking  from  time  to  time,  see  p.  476. 

98  Sheldon  v.  Allerton,  1  Sandf.  700;  s.  P.,  Methodist  Churches  v.  Barker, 
18  N.  Y.  463   {dictum). 

99  Pratt  V.  Underwood,  4  Civ.  Pro.  R.  (Browne),  167  (holding  that  the  power 
to  appoint  a  receiver  does  not  dispense  with  the  statutory  requirement  of 
security  on  issuing  an  injunction). 

But  it  may  be  that  in  such  case  the  undertaking  only  covers  damages  sus- 
tained before  the  receiver  takes  possession.  Kerngood  v.  Gusdorf  (Supm  Ct. 
Dist.  Colum.  1886),  3  Cent.  Rep.  759. 

1  Watt  V.  Rogers,  2  Abb.  Pr.  261,  266;  Carter  v.  Hodge,  150  N   Y  532 

2  Woerishoffer  v.  North  River  Constr.  Co.,  99  N.  Y.  398;  Phoenix  Fire  etc, 
Co.  V.  North  River  Constr.  Co.,  6  Civ.  Pro.  106. 
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3.  The  practice.']  —  The  injunction  may  be  expressed  to  be  con- 
ditional upon  the  giving  of  security  in  a  specified  sum,  or,  the 
court  having  fixed  the  amount,  the  security  may  be  given  before 
entering  or  signing  the  injunction,  and  the  fact  that  it  has  been 
given  be  recited  in  it ;  and  the  latter  is  the  better  practice.  Fail- 
ure to  give  the  undertaking  is  an  irregularity,  and  may  be  cured 
by  permitting  filing  nunc  pro  tunc? 

4.  Form.]  —  The  undertaking  to  be  given  on  the  granting  of  a 
provisional  or  temporary  injunction  order  must  conform,  in  terms 
or  in  substance,  to  the  requirements  of  the  Code  therefor ;  *  but  the 
court  may  in  its  discretion  add  more  onerous  or  specific  obliga- 
tions than  the  statutory  form  vsrould  necessarily  involve.^ 

5.  Consent  to  reference,  etc.]  — If  either  the  statute^  or  the 
undertaking  itself^  provides  that  the  damages  may  be  ascertained 
upon  a  reference  or  othervfise,  this  course  may  be  pursued  to  fix 
the  amount,  leaving  only  the  question  of  liability  to  be  determined 
by  action,  but  a  provision  in  the  undertaking  is  necessary  to 
secure  this  effect,  unless  it  is  contained  in  the  statute.*  The  New 
York  statute®  leaves  it  to  the  court  to  determine  the  method  of 
ascertaining  the  amount  of  the  damages,  though  a  reference  is 
usually  ordered. 

6.  Security  on  staying  proceedings  at  law.]  —  Before  the  ex- 
isting statute,  the  Court  of  Chancery  was  accustomed  to  refuse 

3  Mauley  v.  Leggett,  62  Hun,  562,  17  N.  Y.  Supp.  68.  See  Elliott  ■;;.  Osborne, 
1  Cal.  396,  and  Pell  v.  Lander,  8  B.  Mon.  554,  to  the  effect  that  an  order  for 
injunction  need  not  be  regarded  until  security  is  given. 

4 Palmer  v.  Foley,  71  N.  Y.  106  (dictum). 

5  Thus  in  Candee  v.  Wilcox,  26  Hun,  666,  an  order  allowing  an  injunction 
without  prejudice  to  an  action  of  ejectment  was  granted,  on  condition  "  that 
the  plaintiffs  therein  should  give  an  undertaking  in  their  action  for  the  pay- 
ment of  the  defendant's  costs,  adjudged  against  the  plaintiffs  in  that  actionor 
in  the  action  at  law  in  which  the  right  to  said  premises  and  the  possession 
should  be  tried  and  determined,  and  the  value  of  the  use  and  occupation  of 
said  premises  from  [date],  during  the  pendency  of  said  action,  in  which  such 
trial  and  determination  should  be  had,  and  against  the  commission  of  waste; 
but  in  case  of  plaintiffs'  failure  to  give  said  undertaking,  then  the  said  injunc- 
tion to  be  dissolved,"  was  held  within  the  power  of  the  court;  and  the  under- 
taking, though  not  prescribed  by  statute,  was  held  valid. 

6  Higgins  V.  Allen,  6  How.  Pr.  30. 

7  Garcie  v.  Sheldon,  3  Barb.  232. 

8  7d. 

Contra  are  dicta  in  Russell  v.  Farley,  105  U.  S.  433;  Browning  v.  Porter, 
12  Fed.  Rep.  460. 

9  N.  Y.  Code  Civ.  Pro.,  §  623. 
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to  stay  proceedings  in  a  personal  action  at  law  —  that  is  to  say, 
an  action  for  the  recovery  of  a  money  judgment  —  unless  the  com- 
plainant would  pay  the  amount  into  court,  or  give  security  not 
only  for  the  payment  of  any  damages  caused  by  the  injunction, 
but  for  payment  of  the  demand  sued  for  if  judgment  should 
be  recovered ;  and  it  was  held  proper  to  do  this  on  proof  of  danger 
of  insolvency,  although  not  on  mere  allegation  of  fear  of  it.^* 

This  rule,  embodied  in  the  New  York  Revised  Statutes,"  as  a 
restriction  on  chancery  injunctions  against  proceedings  "  at  law, 
in  personal  actions,"  and  in  actions  "  to  recover  lands  or  the  pos- 
session "  thereof,  is  revised  in  the  Code  of  Civil  Procedure,  where 
it  is  expressed  as  a  restriction  on  staying  proceedings  "  in  an  ac- 
tion in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only  after  issue  has  been  joined  therein,"'^  and  in  an  ac- 
tion for  ejectment,  or  for  dower,  after  verdict,  report  or  de- 
cision.''^ 

7.  — in  what  cases.]  — A  judgment  confessed  is  a  judgment 
in  an  action,  within  the  meaning  of  this  rule.-'*  And  any  legal 
step,  whether  in  court^^  or  taken  by  an  officer  of  the  court^''  in 
pursuance  of  the  judgment,  is  a  "  proceeding."  ■'* 

1 

10  Eodgers  v.  Rodgers,  1  Paige,  426. 

11  2  N.  Y.  R.  S.  189,  §§  141-143. 

The  practice  in  respect  to  issuing  injunctions  under  this  statute  is  stated 
in  Jenkins  r.  Wilde,  2  Paige,  394. 

In  Snyder  v.  Seeman,  41  N.  J.  Eq.  405,  4  Cent.  Rep.  54,  it  was  held  that 
when  a,  temporary  injunction  to  restrain  eviction  under  an  action  of  ejectment, 
granted  on  a  bill  not  stating  that  the  ejectment  action  had  proceeded  to  judg- 
ment, is  continued  after  it  appears  from  the  answer  that  judgment  had  been 
obtained  in  such  action,  the  complainant  must  give  such  security  as  would 
have  been  required  upon  the  granting  of  the  injunction  had  it  been  known 
that  a,  judgment  had  been  entered  in  .the  ejectment  action  —  the  bond  to  cover 
damages  from  the  commencement  of  the  injunction  suit. 

12  Security  imder  section  611  cannot  be  required  where  ii  does  not  appear 
that  the  action  sought  to  be  stayed  is  at  issue.  Richards  v.  Goldberg,  7  Misc. 
388,  27  N.  Y.  Supp.  919. 

13  N.  Y.  Code  Civ.  Pro.,  §§  611,  616. 

It  appears  from  a  note  of  Mj.  Throop'a  to  the  commissioner's  report  that 
this  was  intended  to  exclude  equitable  actions. 

'■4  Burns  v.  Morse,  6  Paige,   108;   Aldrich  v.  .<Etna  Co.,  8  Wall.  491. 

15  Dickey  v.  Craig,  5  Paige,  283,  holding  that  sdre  facias  to  revive  a  judg- 
nient,  although  for  some  purposes  treated  as  an  independent  action,  is  a,  con- 
tinuation of  the  original  action,  and  to  obtain  an  injunction  against  it  security 
must  be  given. 

islngalls  v.  Mereh.  Nat.  Bank,  51  App.  Div.  305,  64  N.  Y.  Supp.  911;  Boker 
V.  Curtis,  2  Edw.  Ch.  110;  holding  that  the  sheriff's  act  in  paying  over  money 
made  by  him  on  execution  is  a  proceeding,  within, the  statute,  and  an  injunc- 
tion to  stay  it  requires  security. 
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8.  —  fraud.']  —  Cases  where  actual  fraud  in  the  recovery  of 
the  judgment  is  the  ground  of  the  injunction  are  excepted  by  the 
statute;"  and  it  seems  that  circumstances  which  would  make  its 
enforcement  operate  as  a  fraud  —  such  as  the  fact  that  the  judg- 
ment has  already  been  paid  —  permits  the  court  to  dispense  with 
security.^® 

9.  —  corporation  cases.]  —  The  special  provisions  of  statute  al- 
lowing a  plaintiff  suing  a  corporation  for  sequestration,  to  enjoin 
other  creditors,  constitute  an  implied  exception  to  this  rule,  and 
do  not  require  the  usual  security  on  staying  proceedings  at  law.** 

10.  —persons  not  in  privity.]  — Where  theplaintiff  in  the  in- 
junction suit  is  an  entire  stranger  to  the  judgment,  the  collection 
of  which  is  enjoined,  the  statute  does  not  apply,  for  it  relates  only 
to  parties  in  the  same  action  and  their  privies  f°  and  where  there 
is  no  privity  the  statute  is  not  applicable;  as  for  instance  where 
the  action  is  to  enjoin  defendant  from  enforcing  his  judgment 
against  one  w^ho  was  a  stranger  to  the  suit  in  which  it  was  re- 
covered, and  against  his  property  which  was  not  bound  by  the 
judgment.^'^ 

But  one  whose  land  is  apparently  charged  with  the  payment 
of  the  judgment  by  reason  of  its  being  docketed  so  as  to  con- 
stitute an  apparent  lien,  is  in  privity  with  the  parties  within  the 
rule.''^' 

nisr.  Y.  Code  Civ.  Pro.,  §  619.  The  fraud  in  the  recovery  of  the  judgment, 
which  will  enable  the  court  to  dispense  witlT  a  deposit  and  bond,  is  such  a 
fraud  as  a  false  statement,  a  substitution  of  one  paper  for  another,  or  the  like. 
A  failure  to  perform  a  promise  or  condition  on  which  the  judgment  was  given 
is  not  such  a  fraud.     Cook  v.  Dickerson,  2  Sandf.  690. 

Confession  of  judgment  for  a  sum  not  yet  due,  and  already  secured,  made 
for  the  purpose  of  levy  and  sale  to  defeat  other  creditors  —  held  fraud  within 
the  statute.     Burns  v.  Morse,  6  Paige,  108. 

18  Christie  v.  Bogardus,  1  Barb.  Ch.  167,  172.  Dictum,  that  if  the  plaintiff 
establishes  beyond  reasonable  doubt  that  the  judgment  has  been  paid  in  whole 
or  in  part,  the  court  may  dispense  with  the  statutory  security;  but  holding 
that  it  cannot  do  so  on  a  general  allegation  of  payment.  The  party  who  seeks 
to  be  excused  from  depositing  the  money,  or  giving  security,  for  the  whole 
amount  claimed  by  the  adverse  party  to  be  due,  must  state  the  time,  circum- 
stances, and  amount  of  each  payment,  so  as  to  enable  the  court,  by  mere  com- 
putation, to  fix  the  amount  of  the  deposit,  or  of  the  bond,  and  to  give  the 
party  who  is  sought  to  be  enjoined  an  opportunity  to  meet  and  deny  the  fact 
of  such  payments. 

19  N.  Y.  Code  Civ.  Pro.,  §  1806;  Hutchinson  v.  N.  Y.  Central  Mills,  2  Abb. 
Pr.  394.  The  reason  is  that  he  is  suing,  not  in  hostility  to  other  creditors, 
but  for  equitable  distribution  among  all. 

20  Packer  v.  Nevin,  67  N.  Y.  550. 

21  Hegeman  v.  Wilson,  8  Paige,  29. 

22  Eossow  V.  Bank  of  Commerce,  22  Wkly.  Dig.  448. 
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11.  Belief  from  the  obligation.]  —  Security  required  by  the 
court  by  virtue  of  its  inherent  power,  as  distinguished  from  a  stat- 
utory requirement  making  it  the  right  of  the  party  enjoined  to 
have  such  security,  is  under  the  control  of  the  court,  and  it  has 
power  at  a  subsequent  stage  of  the  cause  to  relieve  the  party  from  it 
as  justice  may  require.^' 


FORM  No.  654. 
Bond  required  by  the  court  on  granting  injunction  (common  form  where  there 

is  no  statute). 

[Usual  penal  clause,  see  Form  35,  p.  32,  supra,  to  the  word 
"whereas,"  naming  defendant  as  the  beneficiary:  and  continu- 
ing:] WHEREAS,  the  above  bounden  [name  of  plaintiff]  has  ap- 
plied or  is  about  to  apply  to  the  court  for  an  injunction 
restraining  the  above-named  [name  of  defendant]  in  respect  of 
[indicating  concisely  the  object  of  the  injunction] : 

ISTow  the  condition  of  this  obligation  is  such  that  if  the  above 
bounden  [name  of  plaintiff]  shall  pay  all  damages  which  the  de- 
fendant in  said  suit  may  sustain  in  consequence  of  said  injunc- 
tion being  granted,  should  the  same  be  thereafter  dissolved,^  then 
this  obligation  to  be  void,  otherwise  to  be  of  full  force  and  effect. 

[Signatures  and  seals.] 
Signed,  sealed  and  delivered 
in  presence  of 

[Signature  of  witness.] 

23  Euasell  v.  Farley,  105  U.  S.  433,  442,  and  see  Kent  v.  Bierce,  6  Ohio,  336. 


24  This  is  the  proper  form  according  460,   an   injunction   bond   was  condi- 

to  established  chancery  practice.    Bein  tioned    to    abide   the    decision   which 

V.  Heath,  12  How.   (U.  S.)    175.  shall  be  made   therein    [the   original 

In  Meyers  v.  Block,  7  U.  S.  Supm.  suit],  and  pay  all  sums  of  money, 
Ct.  Rep.  525,  the  words :  "  all  such  damages,  and  costs  that  shall  be  ad- 
damages  as  he  may  recover  against  judged  against  them,  if  said  injune- 
us  by  reason  of  the  effects  of  said  tion  shall  be  dissolved." 
injunction,  in  case  it  should  be  de-  Held,  that  this  did  not  cover  the 
cided  that  the  injunction  was  wrong-  amount  of  the  original  judgment  and 
fully  issued,"  were  held  to  cover  dam-  its  costs,  nor  the  attorney's  fee. 
ages  resulting  from  the  injunction  In  Russell  v.  Farley,  105  U.  S.  433, 
even  though  before  the  bond  was  the  condition  was  that  "  the  plaintiff 
given ;  and  that  an  action  will  lie  on  will  pay  the  parties  enjoined  by  such 
the  bond  without  a  previous  recovery  injunction,  or  detained  thereby,  such 
of  such  damages;  practically  super-  damages  as  they,  or  either  or  any  of 
seding  the  different  construction  on  them,  may  sustain  by  reason  of  such 
the  latter  point  in  Bein  v.  Heath,  12  injunction,  if  the  court  finally  decide 
How.  (U.  S.)   175.  that    the    party    was    not    entitled 

In  Browning  v.  Porter,  12  Fed.  Rep.  thereto." 
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[AcJcnowledgment  as  in  Form  254,  p.  479,  supra.  Affidavit  of 
sufficiency  and  approval  as  in  Forms  252  and  255,  pp.  479,  480 
of  this  volume.  File  with  clerk j  notice  of  filinq  as  in  Form  256, 
p.  480.] 

{Exceptions  by  defendant,  and  justification  as  in  Form  257, 
eic] 

FORM  No.  655. 
Undertaking  on  injunction  in  ordinary  casesSB  (under  Code). 
[Title  of  court,  and  of  action 

in  which  the  injunction  is  aslced^ 
•    Wheeeas,  the  plaintiff  above-named  is  about  to  apply  or  has 
applied  for  an  injunction  restraining  the  above-named  [name  of 
defendant^,  his  agents,  attorneys  and  servants  in  respect  to  [in- 
dicate concisely  the  scope  of  the  injunction:'] 

ITow,  THEEEPOEB,  the  Undersigned  [name  or  names  with  resi- 
■  dences  of  sureties,  if  any],  do  hereby  [if  more  than  one  sign  say, 
jointly  and  severally]  undertake  that  said  plaintiff  will  pay  to  the 
said  defendant^^  [or,  defendants  or  either  of  them]  so  enjoined 
such  damages  not  exceeding  the  sum  of  dollars,  as  defend- 

ant may  sustain  by  reason  of  the  said  injunction,  if  the  court^'^ 
shall  finally  decide  that  the  plaintiff  was  not  entitled  thereto. 

[Such  damages  to  be  ascertained  and  determined  by  the  court, 
or  by  a  referee  appointed  by  the  court,  or  by  a  writ  of  inquiry,  or 
otherwise,  as  the  court  shall  direct.] 

[Date.]  [Signatures.] 

['Execution  and  directions  as  under  last  Form.] 

■FORM  No.  656. 
Undertaking  on  injunction  to  stay  trial  of  money  action  after  i3Sue.2S 

[Title  of  court  and  action 

in  which  injunction  is  asked.] 
Wheeeas,   the  above-named  plaintiff,  A.   B.,  has  applied  or 
is  about  to  apply  for  an  injunction  in  this  action,  restraining  the 

25  Whether  plaintiff  must  sign,  and,  Coal  &  Iron  Co.  v.  Hoffman  Steam 
if  surety  is  required,  whether  there  Coal  Co.,  15  Abb.  Pr.  78,  39  Barb.  16. 
must  be  more  than  one,  is  for  the  27 '.'  The  court "  here  means  a  court 
court  or  judge  to  say.  Page  455,  having  jurisdiction  to  decide,  and  in- 
paragraph  14;  N.  Y.  Code  Civ.  Pro.,  eludes  an  appellate  court.  Town  of 
§  811.  It  is  the  usual  practice,  in  Guilford  v.  Cornell,  4  Abb.  Pr.  223. 
offering  an  undertaking  upon  an  eac  28  See  first  note  to  preceding  Form. 
parte  application,  for  the  plaintiff  not  If  the  defendant's  motion  papers  do 
to  execute,  and  to  provide  two  sure-  not  show  that  issue  has  been  joined 
ties   (or  a  surety  company).  in  the  action  sought  to  be  stayed,  the 

26  "  Defendant "  here  means  all  that  statute  does  not  apply.  Richards  v. 
are  enjoined  and  obey  whether  they  Goldberg,  7  Misc.  388,  27  N.  Y.  Supp. 
have  appeared   or  not.     Cumberland  919. 
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above-named  Y.  Z.  from  proceeding*  to  the  trial  of  an  action 
pending  in  the  court  of  ,  wherein  said  Y.  Z. 

is  plaintiff,  and  the  said  A.  B.  is  defendant,  and  the  complaint 
demands  judgment  for  a  sum  of  money  only,  and  issue  has  been 
joined, 

Now,  theeefoee,  we  0.  D.,  of  No.  street,  in  the 

city  of  ,  county  of  ,  and  State  of  New  York,  and  E. 

F.,  of  No.  street,  in  the  town  of  and  county 

of'  ,  and  State  aforesaid,  do  hereby  [if  more  than  one 

sign  say,  jointly  and  severally]  undertake  to  and  with  the  said, 
defendant  Y.  Z.,  pursuant  to  the  statute,  that  the  plaintiff  A.  B. 
will  pay  to  the  said  defendant  Y.  Z.  [the  party  enjoined],  or  his 
representative,  all  damages  and  costs  which  may  be  recovered  by 
him  in  the  said  action  stayed  by  said  injunction,  not  exceeding 
dollars;  and,  also,  all  damages  and  costs  that  may  be 
awarded  to  him  in  this  action  in  which  the  injunction  order  is 
granted.  [And  the  damages  in  this  action  may  be  ascertained 
by  reference  or  otherwise,  as  the  court  may  direct]. 

[Date.l  [Signatures.] 

[Directions  for  execution,  etc.,  as  under  Form  654.] 

FORM  No.  657. 

Undertaking  on  injunction  to  stay  proceedings  in  money  action  after  verdict, 

report,  or  decision,  and  before  final  judgment.29 

[As  in  last  Form  to  the  *,  continuing :]  in  a  certain  action  pend- 
ing in  the  Court  of  ,  wherein  the  said  Y.  Z.  is  plain- 
tiff and  the  said  A.  B.  is  defendant,  and  the  complaint  demands 
judgment  for  a  sum  of  money  only,  and  a  verdict  [or,  a  report  of 
a  referee  —  or,  a  decision  of  the  court]  has  been  rendered,  but 
final  judgment  has  not  been  entered  therein';  and  the  said  plain- 
tiff A.  B.  elects  to  give  this  undertaking,  pursuant  to  the  statute, 
in  lieu  of  payment  into  court: 

Now,  theeefoee,  we  [names  and  residences],  do  hereby  [if 
more  than  one  sign,  say,  jointly  and  severally]  undertake  to  and 
with  said  Y.  Z.,  pursuant  to  the  statute,  that  the  plaintiff,  A.  B., 
will  pay  the  sum  of  dollars  [sum  awarded  by  verdict,  etc.] , 

and  all  costs  of  said  action,  amounting  together  to  the  sum  of 
dollars,  with  interest  thereon  from  the  day  of  , 

29  In  this  case  there  must  be  two  graph   13 ) .     Whether  plaintiff  must 

or   more   sureties    (N.   Y.    Code   Civ.  also  sign  is  for  the  court  or  judge  to 

Pro.,  §  618),  unless  a  company  gives  say.     N.  Y.   Code   Civ.  Pro.,    §   811; 

the  undertaking.      (Page   455,   para-  p.  455,  supra,  paragraph  14. 
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19  ,  [here  add  as  may  be  directed  iy  the  court,  for  instance'] 
to  the  said  Y.  Z.,  or  his  representative,  in  case  this  court  shall 
finally  decide  that  said  A.  B.  was  not  entitled  to  the  injunction. 
[And  the  damages  may  be  ascertained  by  a  reference  or  other- 
wise, as  this  court  may  direct.] 

{Date.']  [Signatures.] 

[Directions  for  execution^  etc.,  as  under  Form  654.J 

FORM  No.  658. 

Undertaking  on  injunction  to  stay  proceedings  on  a  money  judgment  (where 

amount  is  paid  into  court)  .30 

[As  in  Form  656  to  the  *,  continuing :]  upon  a  judgment  for 
a  sum  of  money  recovered  by  said  Y.  Z.  against  said  A.  B.  in 
the  Court  of  ,  on  the  day  of  ,  19     , 

in  an  action  wherein  the  said  Y.  Z.  was  [plaintiff]  and  the  said 
A.  B.  was  [defendant]  : 

Now,  THEEEFOEE,  we  [name  or  names,  with  residences  and 
occupations]  do  hereby  [if  more  than  one  sign,  say,  jointly  and 
severally]  undertake  to  and  with  said  Y.  Z.,  pursuant  to  the 
statute,  that  the  plaintiff  A.  B.  will  pay  to  said  defendant  Y.  Z. 
all  damages  and  costs  which  may  be  awarded  to  him  by  the  court 
in  this  action  in  which  such  injunction  order  is  granted,  not  ex- 
ceeding the  sum  of  dollars.  [And  the  damages  may  be 
ascertained  by  a  reference  or  otherwise,  as  the  court  may  direct.] 

[Date.]  [Signatures.] 

[Directions  for  execution,  etc.,  as  under  Form  654.J 

FORM  No.  659. 
The  same;  where  undertaking  is  given  in  lieu  of  payment  into  court.31 

[As  in  Form  656  to  the  *,  continuing :]  upon  a  judgment  for 
a  sum  of  money,  viz.,  dollars,  damages  and  costs,  recovered 

by  said  Y.  Z.  against  said  A.  B.  in  an  action  in  the  Court  of 

,  on,  the  day  of  ,  19     ,  wherein  the  said 

Y.  Z.  was  [plaintiff]  and  the  said  A.  B.  was  [defendant]  ;  and 
said  plaintiff  elects  to  give  an  undertaking  pursuant  to  the  stat- 
ute in  lieu  of  payment  into  court,  as  well  as  to  secure  damages  and 
costs : 

30  Whether  plaintiff  must  sign,  and  be  two  or  more  sureties  (N.  Y.  Code 
whether,  if  surety  is  required,  there  Ci-\.  Pro.,  §  618),  unless  a  fidelity  or 
must  be  more  than  one,  is  for  the  guaranty  company  gives  the  under- 
court  or  judge  to  say.  N.  Y.  Code  taking.  Page  455,  supra.  Whether 
Civ.  Pro.,  §  811;  p.  455,  supra,  para-  plaintiff  also  must  sign  is  for  the 
graph  14.  court    or   judge    to    say.     Page    455, 

31  In  this  class  of  cases  there  must  supra;  N.  Y.  Code  Civ.  Pro.,  §  811. 
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Xow,  THEEEFOEE,  Ave  [names  and  residences^  do  hereby  [if 
more  than  one  sign,,  say,  jointly  and  severally]  undertake  to  and 
with  the  said  Y.  Z.,  pursuant  to  the  statute,  that  the  plaintiff 
A.  B.  will  pay  the  said  sum  of  dollars    [specify    the    full 

amount  of  the  judgment,  including  interest  and  costs^,  with  in- 
terest from  the  day  of  ,  19  ,  [here  add  the  direc- 
tions of  the  court;  see,  for  instance,  clause  in  Form  No.  657,  and 
further,  that  the  plaintiff  A.  B.  will  pay  to  the  said  defendant 
Y.  Z.  all  damages  and  costs  which  may  be  awarded  to  him  by 
the  court  in  this  action  in  which  such  injunction  order  is  granted, 
not  exceeding  the  sum  of  dollars,  in  addition  to  the  amount 
and  interest  herein  above  specified.  [And  the  damages  may  be 
ascertained  by  a  reference  or  otherwise,  as  this  court  may  direct.] 

[Date.]  [Signatures.] 

[Directions  for  execution,  etc.,  as  under  Form  654.] 

FORM  No.  660. 
Undertaking  on  injunction  to  stay  proceedings  in  ejectment  or  for  dower.32 

[As  in  Form  656  to  the  *,  continuing :]  in  an  action  of  eject- 
ment [or,  for  dower]  pending  in  the  Court  of  , 
wherein  said  Y.  Z.  is  plaintiff  and  the  said  A.  B.  is  defendant, 
and  a  verdict  [or,  the  report  of  a  referee  —  or,  the  decision  of 
the  court]  has  been  had : 

ISTow,  THEEEFOEE  [name  or  names,  and  residences  of  sureties'], 
does  [or,  do]  hereby  [if  more  than  one  sign,  say,  jointly  and 
severally]  undertake  to  and  with  said  Y.  Z.,  pursuant  to  the 
statute,  that  the  plaintiff  A.  B.  will  pay  to  the  said  defendant 
Y.  Z.,  or  his  representative  all  damages  and  costs  not  exceeding 
the  sum  of  dollars,  which  may  be  awarded  to  him  in  this 

action  wherein  such  injunction  is  granted.  • 

[Date.]  .  [Signatures.] 

[Directions  for  execution,  etc.,  as  under  Form  654.J 

SECTION  III. 
Seevinq  and  Enfobcing  an  Injunction. 

1.  Personal  service.  Forms. 

2.  Actual  notice.  (661)   Affidavit  of  service  of  injunc- 

3.  Proof  of  service.  tion  granted  by  a  judge. 

4.  Disobedience.  (662)   Affidavit  of  service  of  injunc- 

tion granted  by  the  court. 

32  Whether  plaintiff  shall  join,  and      to  say.     Page  455,  supra;  N.  T.  Code 
whether,  if  surety  is  required,  there       Civ.  Pro.,  §  811. 
must  be  one  or  two,  is  for  the  court 
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1.  Personal  service.]  — Wherever  practicable  serve  the  order 
personally  on  each  person  whom  it  is  desired  to  be  able  to  punish 
for  contempt  in  case  of  disobedience;  as  the  courts  often  justly 
refuse  to  punish  a  party  for  contempt  after  service  only  on  the 
attorney ;  although  the  power  to  do  so  sometimes  exists. 

If  the  injunction  is  by  judge's  order,  deliver  an  uncertified 
copy,  and  exhibit  to  tlie  person  served  the  original  order,  showing 
the  judge's  signature. 

If  a  court  order  the  N".  Y.  statute  requires  delivery  of  a  certified 
copy.^*  But  service  of  an  ordinary  copy,  accompanied  by  exhibit- 
ing a  certified  copy  and  showing  the  certificate  and  seal,  in  the 
absence  of  statutory  requirement,  is  enough. 

The  summons  should  be  served  at  or  before  the  time  of  service 
of  the  order. ^* 

Copies  of  the  papers  upon  which  the  order  was  granted  must 
be  delivered  with  the  copy  of  the  order.^^ 

2.  Actual  notice.]  — In  case  personal  service  is  delayed  by  dis- 
tance, or  other  hindrance,  it  is  usually  good  policy  to  give  actual 
notice,  which  may  be  by  telegraph  or  otherwise,  taking  care  that 
it  is  both  distinct  and  provable. 

An  injunction  not  only  restrains  the  parties  to  the  action  in 
which  it  was  granted,  but  also,  when  so  drawn,  those  who  act 
under  or  in  connection  with  a  party,  as  attorneys,  agents,  or  em- 
ployes. And  no  person  with  knowledge  of  the  terms  of  an  injunc- 
tion order,  even  if  not  a  party,  can  aid  or  co-operate  with  a  party 
in  doing  the  prohibited  act  without  incurring  the  penalty  pre- 
scribed by  statute.^^ 

3.  Proof  of  service.]  - —  It  is  best  to  specify  the  hour  of  service 
in  the  affidavits  of  service  and  to  have  affidavits  verified  imme- 
diately upon  effecting  service,  without  awaiting  the  time  when  it 
may  be  desired  to  use  them. 

33  N.  Y.  Code  Civ.  Pro.,  §  610. 

34  Daly  V.  Amberg,  126  N.  Y.  490  (while  irregular  if  served  before  summons 
it  is  not  void)  ;  People  ex  rel.  Cauffman  v.  Van  Buren,  136  N.  Y.  252  (the 
court  may  grant  the  order  before  service  of  summons,  to  become  operative 
upon  its  service  with  order ) . 

35  Code  Civ.  Pro.,  §  610.  Failure  to  serve  copies  of  the  papers  is  not  a 
ground  for  vacating  order.  Knudson  v.  Friedery,  27  Misc.  98,  57  K.  Y.  Supp. 
581  (copy  of  undertaking  not  served)  ;  Augrich  v.  McOwen,  4  N.  Y.  Monthly 
L.  Bui.  66  (copy  of  undertaking  served  without  copy  of  judge's  approval 
indorsed). 

36  People  ex  rel.  Stearns  v.  Marr,  181  N.  Y.  463,  and  eases  cited. 
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4.  Disobedience. ]  —  Disobedience  may  be  punisiied  by  proceed- 
ings for  contempt,^'  and  is  also  ground  for  refusing  to  allow  the 
delinquent  to  proceed  in  the  action  generally.^® 


FORM  No.  661. 
Affidavit  of  service  of  injunction  granted  by  a  judge.39 

[Title  of  court  and  cause.} 
[Fenwe.] 

C.  D.,  being  duly  sworn,  says,  that  he  is  the  managing  clerk 
in  the  office  of  0.  P.,  the  plaintiff's  attorney,  in  this  action;*" 
that  at  in  the  city  of  ,  in  the  county  of  ,  in 

this   State,  on  the  day  of  ,    19     ,   at  minutes 

past  o'clock,  in  the  noon,  he  served  the  injunction- 

order,  of  which  the  annexed  is  a  certified  copy,  personally  upon 
the  defendant  Y.  Z.,  *  by  showing  the  original  order  to  said  de- 
fendant and  the  signature  of  Hon.  J.  K.  thereon,  and  delivering 
a  copy  of  said  order  \_if  the  order  was  ex  parte,  add,  together  with 
a  copy  of  —  designating  the  papers  on  which  the  order  was 
granted}  to  said  defendant  \_or,  if  defendant  is  a  corporation,  say, 
by  showing  the  original  order  and  signature  of  Hon.  J.  K. 
thereon,  M.  N.,  the  president  of  the  company,  defend- 

ant above-named  —  or  designate  other  officer  or  agent  on  whom 
'service  was  made  —  and  delivering  a  copy  of  said  order — -and 
if  the  order  was  ex  parte  —  together  with  a  copy  of  —  designating 
the  papers  on  which  it  was  granted  —  to  said  M.  N.],  and  leaving 
said  copies  with  him;  and  f  that  deponent  knew  the  person  so 
served  to  be  the  defendant  [or,  to  be  SM.cli  president]  as  afore- 
said. 

[Jurat.}  [Signature.} 

[If  proof  of  service  of  summons  is  inserted,  add  statement  of  the 

age  of  deponent.     See  Form  No.  369,  p.  641.] 

FORM  No.  662. 
Affidavit  of  service  of  injunction  granted  by  the  court. 

[As  in  last  Form  to  the  asterisJc,  continuing:}  by  delivering 
to  said  defendant,  and  leaving  with  him  [or,  if  on  a  corporation, 

37  See  chapter  on  Contempt. 
3S  See  page  142,  supra. 


39  Sustained  by  Mayor,  etc.,  of  New       was  held  sufficient  to  support  an  at- 
York  V.  Staten  Island  F.  Co.,  64  N.  Y.       tachment  for  contempt. 
622,  aff'g  40  Super  Ct.  300,  where  a,  40  If  service  of  summons  is  included, 

much  more  meager  affidavit  of  service       insert    statement    as     to    age       See 

D.  641. 
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by  delivering  to  M.  K,  the  president  —  or  designate  other  oficer 
or  agent  on  ivhom  service  was  made  —  of  the  company  de- 

fendant above-named,  and  leaving  with  himj  a  certified  copy 
thereof  [if  the  order  was  made  ex  parte,  add  together  with  a  copy 
of  the ~ specif ying  papers  on  which  it  was  granted'],  and  {con- 
tinue as  in  last  Form  from  the  f]. 

SECTION    IV. 
Getting  Rid  op  an  Injunction. 


1.  Power  to  refuse  to  continue  or  to 

dissolve   on  the  giving   of   in- 
demnity. 

2.  —  the  practice. 

3.  Motion  to  vacate  or  modify, —  in- 

junction granted  on  notice. 

4. ex  parte  injunction. 

5. temporary  restraining  order. 

6.  — application  on  new  facts. 

7.  Appeal. 

8.  — stay  or  suspension. 

9.  Motion  and  appeal. 
10.  Effect  of  judgment. 

Forms. 
( 663 )  Affidavit  to  apply  ex  parte  to 
judge  to  vacate  ex  parte  in- 
junction. 


(664)  Order  vacating  ex  parte  an 

injunction  granted  ex  parte. 

(665)  Order  to  show  cause  why  in- 

junction should  not  be  va- 
cated or  modified. 

(666)  Notice  of  motion  to  vacate  or 

modify  injiinction. 

(667)  Order    granting    or    denying 

motion  (on  notice  or  order 
to  show  cause)  to  vacate  or 
modify  injunction. 

(668)  The  same;   on  the  ground  of 

abatement. 

(669)  The   same;    dissolving   as   to 

some  and  continuing  as  to 
others. 


1.  Power  to  refuse  to  continue  or  to  dissolve  on  the  giving  of 
indemnity.] —  The  court  has  a  discretionary  power  to  dissolve  even 
a  proper  injunction  on  the  defendant  giving  indemnity  f^  but  this 
is  not  matter  of  right  on  the  part  of  defendant.*^  The  provision 
of  the  New  York  statute*^  declaring  that  "  the  court  or  judge 
must,  where  the  alleged  wrong  or  injury  is  not  irreparable  and  is 
capable  of  being  adequately  compensated  for  in  money,  vacate 
the  injunction  order  upon  the  defendant's  executing  an  undertak- 
ing in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order  " —  was  not  intended  to  require  this  to  be  done  where  plain- 
tiff's right  is  clear,  and  the  conduct  restrained  would  be  illegal.** 
■ • a 

« Northern  Pac.  R.  R.   Co.  v.  St.  Paul,  etc.,  R.  R.  Co.,  2  McCrary,  260, 
Myers'  Fed.  Dec.  1675,  4  Fed.  Rep.  688. 
42McWilliams  Mfg.  Co.  v.  Blundell,  11  Fed.  Rep.  419   (Patent  case). 
43  N.  Y.  Code  Civ.  Pro.,  §  629. 
*4  Thayer  v.  Rochester  City,  etc.,  R.  R.  Co.,  15  Abb.  N.  C.  52,  and  eases  cited. 
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2.  —  tlie  practice.]  — Application  for  sucli  relief  should  be 
made  to  the  judge  or  court  by  whom  the  injunction  was  granted,*" 
but  it  may  be  made  before  decision  on  an  order  to  show  cause  why 
an  injunction  should  not  be  granted  or  continued.*" 

The  affidavit  must  state  facts  and  circumstances  on  which  the 
court  can  determine  as  matter  of  proof,  that  the  injury  is  not  ir- 
reparable but  is  capable  of  adequate  compensation  in  damages. 
A  general  allegation  on  this  point  is  but  matter  of  opinion  and 
insufficient.*^ 

The  undertaking  should  afford  a  full  indemnity;*^  and  under 
the  New  York  statute  an  order  dissolving  an  injunction  upon  an 
undertaking  which  does  not  follow  the  terms  of  the  statute  above 
stated  is  error,  if  the  damages  sustained  by  vacating  might  prove 
more  than  those  stated  as  indemnified  against.*^ 

3.  Motion  to  vacate  or  modify  —  injunction  granted  on  no- 
tice.] T—  One  who  omits  to  oppose  the  granting  upon  notice,  or  the 
continuance  of  an  injunction  after  order  to  show  cause,  or  opposes 
it  unsuccessfully,  cannot  (except  on  subsequently  occurring  facts) 
move  to  vacate- or  modify  it  without  leave,^°  which  oxight  to  be  re- 
served in  the  order  granting  or  continuing  the  injunction^^  in  or- 
der to  secure  the  right. 

If  such  reservation  was  not  made,  the  party  is  left  to  his  mo- 
tion for  leave,   or  to  resettle  the  order  by   expressing  leave.^^ 

45  Metropolitan  Elev.  R.  R.  Co.  v.  Manhattan  Ey.  Co.,  65  How.  Pr.  277. 

46  Metropolitan  Elev.  R.  R.  Co.  v.  Manhattan  Ry.  Co.,  11  Daly,  367,  65  How. 
Pr.  319,  2  Civ.  Pro.  R.   (McCarty)  473,  which  see  at  p.  134,  supra,  note  71. 

Unsuccessfully  resisting  such  an  order  to  show  cause,  without  offering  to 
give  security  to  dissolve,  has  been  held  to  preclude  a  subsequent  application. 
Quantrell  v.  Boynton  (Andrews,  J.),  N.  Y.  Daily  Reg.  June  17,  1886. 

47  Metropolitan  Elev.  R.  R.  Co.  v.  Manhattan  R.  R.  Co.,  65  How.  Pr.  277. 

48  See,  as  to  what  damages  and  loss  the  undertaking  should  cover,  DeCamp 
V.  Burns,  33  App.  Div.  517,  53  N.  Y.  Supp.  1035;  also.  Section  V  of  this  Arti- 
cle, paragraph  5,  page  993. 

49  Chamberlin  v.  Buffalo,  N.  Y.,  etc.,  R.  R.  Co.,  31  Hun,  339. 

Otherwise  of  a  voluntary  undertaking  given  to  secure  dissolution  by  con- 
sent.    Candee  v.  Wilcox,  26  Hun,  666. 

In  the  case  in  11  Daly,  367  (above),  it  was  directed  that  the  undertaking  be 
in  such  form  as  to  indemnify  the  plaintiffs  against  any  loss  or  injury  they 
may  sustain  by  the  vacating  of  the  injunction  from  time  of  vacating  it  to 
the  trial  and  judgment. 

50  The  rules  here  stated  are  the  result  of  the  application  of  sound  general 
principles  (see  volume  I,  pp.  157-165),  and  are  expressly  applied  to  injunc- 
tions by  N.  Y.  Code  Civ.  Pro.,  §§  626-628. 

51  See  Forms  552,  553. 
62  See  p.  159. 
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Whether  leave  has  been  reserved  or  is  unnecessary,  the  motion  to 
vacate  or  modify  should  he  made  on  notice,  and  to  the  judge  or 
court  that  granted  the  injunction, °^  and,  if  to  the  court,  then  at  a 
term  at  which  a  contested  motion  can  be  heard. 

The  motion  to  vacate  or  modify  may  be  made  upon  the  orig- 
inal papers  (except  that  if  leave  is  to  be  asked  there  must  be  affi- 
davits supporting  that  request),  or  upon  papers  on  defendant's 
part  in  opposition,  or  both.  If  defendant  had  leave  reserved  in 
the  injunction,  he  may  apply  if  he  choose  on  the  original  papers, 
and  if  unsuccessful  may  apply  again  on  papers  in  opposition.^* 

To  apply  on  defendant's  new  papers  in  opposition  permits 
plaintiff,  under  the  l^Tew  York  practice,  to  produce  new  affidavits 
in  support  of  the  injunction.^® 

4. ex  parte  injunction.]  —^  To  vacate,  in  whole  or  in  part, 

an  injunction  granted  ex  parte,  an  ex  parte  application  may  be 
made,  either, 

1.  If  granted  by  a  judge,  to  the  same  judge,  or  to  the  appel- 
late division ;  ^®  or  (upon  affidavit  to  the  statutory  reason),®''  to  an- 
other judge  of  the  court  or  to  the  court  at  Special  Term. 

2.  If  granted  by  the  court  at  Special  Term,  to  the  jiidge  who 
held  court  when  it  was  granted  (applying  either  in  court  or  out), 
or  to  the  Appellate  Division;  or  upon  affidavit  to  the  statutory 
reason)  to  a  Special  Term  held  by  another  judge  of  the  court. 

3.  If  made  by  ■  the  Appellate  Division,  to  the  Appellate  Di- 
raion.®® 

In  either  case  there  is  power  to  entertain  ex  parte  an  appli- 
cation to  vacate  an  ex  parte  injunction  f^  but  unless  some  wrong 
practice  in  obtaining  the  order,  or  inadvertence  or  imprudence  in 
grajiting  it,  call  for  immediate  retraction,  or  the  emergency  does 
not  justly  admit  of  the  necessary  delay,  the  court  or  judge  will 

53  See  13.  164. 

54  N.  Y.  Code  Civ.  Pro.,  §  627. 

55  N.  Y.  Code  Civ.  Pro.,  §  627. 

S''  The  Appellate  Division  will  entertain  the  application  only  if  some  special 
necessity  therefor  exists.  Matter  of  Barkley,  42  App.  Div.  597,  59  N.  Y.  Supp. 
742. 

57  Code  Civ.  Pro.,  §  626. 

58  The  fact  that  the  present  Appellate  Division  is  not  composed  of  the  same 
judges  as  that  which  granted  it  does  not  preclude  the  application. 

5"  P.  91,  etc.,  supra;  N.  Y.  Code  Civ.  Pro.,  §  626;  s.  P.,  Bruce  v.  D.  & 
H.  Canal  Co.,  8  How.  Pr.  440;  Coffin  v.  Prospect  Park,  etc.,  R.  R.  Co.,  61  How. 
Pr.  105. 
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usually  leave  the  party  to  his  motion.'*'^  If  this  is  done,  the 
proper  practice  is  not  to  call  in  the  adverse  party  to  a  hearing 
on  the  application  already  presented  ex  -parte,  but  to  take  an  or- 
der to  show  cause  returnable  before  the  judge,  if  he  granted 
the  injunction,  or  before  a  term  at  which  a  contested  motion  can 
be  heard,  so  as  to  bring  the  motion  within  the  rule  that  an  appli- 
cation on  notice  to  vacate  a  judge's  order  may  be  made  either  to  the 
judge  who  made  the  order,  or  to  the  Special  Term,  and  on  the  same 
or  additional  papers. 

5.- temporary  restraining  order.] — A  temporary  re- 
straining order,  pending  an  order  to  show  cause  why  the  defend- 
ant should  not  be  enjoined  pending  the  action,  is  an  injunction 
within  these  rules;  but  an  application  to  vacate  such  an  order  is 
not  generally  to  be  allowed  to  supersede  the  hearing  on  the  order 
tO'  show  cause,  but  only  to  quicken  it  if  need  be,  or  to  make  a 
temporary  modification  in  the  interim. 

6.  —  application  on  new  facts.']  —  Neither  a  decision  of  a  mo- 
tion for  injunction  on  notice,  nor  the  decision  of  an  application 
regularly  made  on  notice  to  vacate  an  injunction,  whether  the  ap- 
plication be  made  on  the  original  papers,  or  on  papers  in  op- 
position, precludes  an  application  founded  on  new  facts  occur- 
ring since  then,^^  or  upon  the  fact  that  a  complaint  made  since 
such  decision  fails  to  show^  a  cause  of  action  sufficient  to  entitle 
plaintiff  to  an  injunction  for  a  cause  of  action  stated  in  the  in- 
junction.^^ 

7.  Appeal.]  ■ — An  order  granting  an  injunction  is  appealable 
to  the  Appellate  Division ;  "^^  but  not  to  the  Court  of  Appeals. 

8.  — stay  or  suspension.]  — Where  an  appeal  lies,  the  court 
may  grant  a  stay  of  the  respondent's  proceedings  on  the  injunction, 

60  For  instances  of  the  denial  of  ea)  parte  applications,  see  Gere  v.  N.  Y. 
Central,  etc.,  E.  R.  Co.,  38  Hun,  231;  Peck  v.  Yorks,  41  Barb.  547,  aff'g  24 
How.  Pr.  363. 

61  See  supra,  p.  162;  Hawkins  v.  Pekas,  44  App.  Div.  395,  60  N.  Y.  Supp. 
1108   (this  rule  is  peculiar  to  injunction  orders). 

62  N.  Y.  Code  Civ.  Pro.,  §  628. 

63  One  not  expressly  restrained  may  appeal  if  he  is  prejudiced  by  the  effect 
of  the  injunction,  as  where  it  forbids  a  co-defendant  from  paying  money  to 
iim.     Landers  v.  Fisher,  24  Hun,  648. 
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as  in  the  case  of  other  orders;^*  but  the  stay  does  not  Leave  the 
appellant  at  liberty  to  disobey  the  order,  it  only  suspends  the  re- 
spondent's right  to  proceed  in  court  upon  it  meanwhile."^ 

The  appellate  court  have  power,  in  advance  of  the  hearing,  to 
modify  or  suspend  the  injunction  j^*^  but  this  power  is  only  to' be 
invoked  in  an  extreme  case. 

9.  Motion  and  appeal.']  —  The  pendency  of  an  appeal  does  not 
preclude  a  motion  to  vacate  the  injunction,®^  nor  does  the  pend- 
ency of  a  motion  to  vacate  preclude  an  appeal.^ 

10.  Effect  of  judgment.']  — A  final  judgment,  whether  in  favor 
of  ®^  or  adverse  to  the  plaintiff,  and  whether  on  the  merits  or 
merely  dismissing  his  suit,'^°  of  itself  terminates  a  temporary 
injunction.^^  If  the  judgment  l^e  in  his  favor,  the  continuance 
of  restraint  depends  on  the  insertion  of  an  injunction  in  the  judg- 
ment. ^^  Reversal  of  judgment  on  appeal  does  not  of  itself  re- 
instate, but  motion  therefor  should  be  granted  as  of  course.''^ 

64  Sixth  Ave.  Elev.  R.  R.  Co.  v.  Gilbert  Elev.  Ry.  Co.,  3  Abb.  N.  C.  53,  56. 

65  Sixth  Ave.  Elev.  R.  R.  Co.  v.  Gilbert  Elev.  R.  R.  Co.,  71  N.  Y.  430  (so 
held  in  ease  of  appeal  from  a  judgment) . 

See.  also,  Leonard  v.  Ozark  Land  Co.,  115  U.  S.  465,  where  the  Supreme 
Court  reiterates  the  rule  laid  down  in  the  Slaughter-house  ease,  10  Wall.  273, 
297,  that  "  neither  an  injunction  nor  a  decree  dissolving  an  injunction  passed 
in  a  circuit  court,  is  reversed  or  nullified  by  an  appeal  or  writ  of  error  before 
the  cause  is  heard  in  this  court."  (Citing  also  Hovey  v.  McDonald,  109  U.  S. 
161.) 

66  See  Leonard  v.  Ozark  Land  Co.  ( above  cited ) . 

67 Ireland  v.  Nichols,  9  Abb.  Pr.   (N.  S.)   71,  and  mpra,  p.  163,  par.  176. 

68  Same  paragraph. 

esMusgrave  v.  Staylor,  36  Md.  123;  Gardner  v.  Gardner,  87  N.  Y.  14,  62 
How.  Pr.  265;  Webber  v.  Wilcox,  45  Cal.  301  (holding  sureties  not  liable  for 
damages  accruing  after  judgment  though  the  judgment  was  subsequently 
reversed). 

TO  See  Bishop  v.  Bascoe,  9  Wkly.  Cin.  L.  Bui.  Ill,  and  cases  cited. 

As  to  effect  of  amending  complaint  upon  demurrer  sustained,  see  Shipman 
V.  Superior  Ct.  (Cal.  1887),  12  Pac.  Rep.  787. 

TiPocantico  Water  Works  Co.  v.  Low,  21  Misc.  172,  '47  N.  Y.  Supp.  72; 
Reynolds  v.  Everett,  67  Hun,  294,  22  N.  Y.  Supp.  306;  aff'd,  144  N.  Y.  189. 

72  Jackson  v.  Bunnell,  113  N.  Y.  216;  Carpenter  v.  Fisher,  18  App.  Div.  561, 
46  N.  Y.  Supp.  5. 

T3  Hatch  V.  W.  U.  Tel.  Co.,  N.  Y.  Dally  Reg.  Dec.  20,  1882. 
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FORM  No.  663. 
Affidavit  to  apply  ex  parte  to  judge  or  court  to  vacate  ex  parte  injunction.74 

ITitle  of  court  and  action.] 
[VenueJ] 

Y.  Z.,  being  duly  sworn,  says : 

I    That  he  is  the  defendant  above-named,  and  that  on  the 
^^„  Qf  ,  19       ,  the  injunction  order  hereto  annexed 

was  served  on  him,  with  the  copies  of  the  papers  on  which  it 
was  granted,  which  are  also  annexed. 

II.  That  [here  state  the  condition  of  the  cause  in  respect  to 
service  of  the  summons  and  other  proceedings:  indicating  also  the 
irregularity,  if  any,  affecting  the  injunction.'] 

III.  That  said  injunction  order  was  granted  without  notice  to 
defendant  or  his  attorney. 

IV.  That  this  defendant  has  fully  and  fairly  stated  the  case  to 

,  his  counsel,  who  resides  at  IsTo.  [etc.]  in  \_etc.],  and 
that  he  has  a  good  and  substantial  defense  on  the  merits  to  the 
action,  as  he  is  advised  by  Lis  said  counsel,  after  such  statement, 
and  verily  believes.''^ 

v.  [In  case  of  disability  or  absence  of  judge  who  made  the 
injunction  or  held  the  term  of  court  when  it  was  made:]  That 
Hon.  J.  K.,  who  granted  the  said  injunction  order  [_or,  who  held 
the  term  of  the  court  at  which  the  said  injunction  order  was 
granted],  is  absent  from  the  country  [here  state  the  particulars 
of  absence  or  other  disability  of  the  judge;  or,  if  granted  by  Ap- 
pellant Division,  that  the  Appellant  Division  has  adjourned;  or 
otherwise  shoiv  the  inability  to  make  application  to  the  same 
judge  or  court]. 

VI.  That  deponent  is  advised  and  believes  that  he  is  entitled 
to  have  the  said  injunction  order  vacated  [or,  modified  —  stat- 
ing particulars]  ;  but  that  by  reason  of  the  foregoing  circum- 
stances, the  application  cannot  be  made  to  the  judge  or  court  by 
whom  the  order  was  granted,  and  that  the  defendant  will  be  ex- 
posed to  great  injury  by  the  delay  required  for  an  application 
upon  notice,  by  reason  of  the  following  circumstances :  [here  set 
forth  the  details,  showing  the  injury  inflicted  by  the  injunction, 

"H  See  paragraph  3,  p.  984,  supra.  75  This  oath  to  merits  is  not  essen- 

tial, but  may  be  useful. 
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and  the  way  in  which  delay  is  prejudicial,  and  the  date  of  next 
term,  or  otherwise  show  the  earliest  time  at  which  an  application 
made  on  notice  could  be  heard.^ 

VII .  That  no  previous  application  for  an  order  vacating  or 
modi-frying  said  injunction  has  been  made  [except,  etc.,  see  Form 
52,  p.  170]. 

[Jurat.']  ^Signature.] 

FORM  No.  664. 

Order  vacating  ex  parte  an  injunction  granted  ex  parte. 
[Name  o/]  Court  [or  if  a  court  order] 

At  a  Special  Term   [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.] 
[Title  of  action.] 

On  reading  and  filing  the  annexed  affidavit  of  [the  defendant] 
Y.  Z.,  verified  on  the  day  of  ,19      [if  made  hy  a 

judge  other  than  he  who  granted  the  injunction,  say,  making  satis- 
factory proof  that  by  reason  of  the  absence — or  other  disability 
of  J\Ir.  Justice  J.  K.,  who  granted  the  injunction  order  in  this 
action,   dated  the  day  of  ,   19       ,   the  applica- 

tion to  vacate  the  same  cannot  be  made  to  him,  and  that  the 
defendant  above  named  will  be  exposed  to  great  injury  by  the 
delay  required  for  an  application  upon  notice],  and  it  appearing 
to  me  [or,  to  the  court],  from  the  papers  on  which  it  was  granted, 
that  said  order  ought  to  be  vacated  [state  ground  —  or,  modified 
as  follows]  :' 

Oedeebd,  [etc.,  as  in  Form  667]. 
[Authentication  as  in  Form  108,  p.  265  of  this  volume.] 

[Under  N.  Y.  Code  Civ.  Pro.,  §  626,  file  this  order,  and  the 
affidavit  on  which  it  was  obtained,  luith  the  cleric  of  the  court 
in  which  the  injunction  ivas  issued,  and  serve  a  copy  of  both 
before  acting  on  the  vacating  of  the  injunction.] 

FORM  No.  665. 
Order  to  show  cause  why  injunction  should  not  be  vacated  or  modified.'i'e 

[Name  of]  Court  [or  if  a  court  order] 

At  a  Special  Term   [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.] 
[Title  of  action.] 

On  [if  applying  on  the  original  papers]  the  injunction  herein, 
dated  the  day  of  ,  19     ,  and  the  papers  on  which 

76  As   to   whom   to    apply   to,    and  As  to  affidavit  in  support  of  this 

where  to  be  returnable,  see  paragraph       order,,  see   Form   52,   p.    170   of   this 
3,  p.  984.  volume. 
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it  was  granted  [or,  if  applying  on  papers  in  opposition,  or  on 
loih,  add  or  substitute,  and  the  affidavits  of  M.  N.  and  0.  P., 
verified  ,  19     ,  and  upon  the  answer''^  herein  and  if  the 

complaint  has  meanwhile  been  made,  and  does  not  support  the 
injunctions^  add,  and  on  the  complaint  herein]  : 

Oedeeed,  [continuing  as  in  Form  No.  60,  p.  179  of  this  vol- 
ume, inserting,  as  the  relief  sought  upon  the  application,  the  fol- 
loiving:  why  said  injunction  herein  should  not  be  vacated — or, 
vacated  or  modified  —  or,  modified  by  adding  the  following  clause, 
stating  it  —  or,  so  as  to  permit, —  etc.,  stating  what  is  desired'] . 

[If  irregularity  is  part  of  the  ground,  specify  it^^  for  instance, 
thus:  on  the  ground,  among  others,  that  no  deposit  was  made  or 
security  given  for  the  payment  of  the  judgment  mentioned  in  the 
injunction.] 

FORM  No.  666. 
Notice  of  motion  to  vacate  or  modify  injunction.so 

[Title  of  court  and  action.] 

Please  take  notice,  that  on  [if  applying  on  the  original  papers] 
the  injunction  herein  dated  the  day  of  ,  19     j  and 

the  papers  on  which  it  was  granted  [or  if  applying  on  papers  in 
opposition,  or  both,  add  or  substitute,  and  the  annexed  affidavits 
of  M.  ]Sr.  and  O.  P.,  verified  the  day  of  >  19     j  o-'^^d 

if  the  complaint  has  meanwhile  been  made  and  does  not  support 
the  injunction,  and  on  the  complaint  herein],  the  undersigned 
will  move  [continuing  as  in  Form  No.  47,  p.  166  of  this  volume, 
inserting  at  the  place  indicated  for  the  ground  of  the  motion] 
that  the  injunction  herein  dated  the  day  of  ,  19     , 

be  vacated  [or,  vacated  or  modified  —  or,  modified  by  adding  the 
following  clause  —  stating  it  — -  or,  so  as  to  permit  —  etc.,  stating 
what  is  desired] . 

[If  irregularity  is  objected  to,  specify  it,  for  instance,  thus] 
on  the  ground,  among  others,  that  no  deposit  was  made  or  security 
given  for  the  payment  of  the  judgment  mentioned  in  said  injunc- 
tion. 

Tne  statement,  paragraph  II,  as  to  77  Answer  is  not  essential.    Metrop. 

the  condition  of  the  cause,  is  in  prao-  ■  G.   &   S.   Exch.  v.   Chicago  Board  of 

tice  dispensed  with  in  these  motions,  Trade,    15    Fed.   Rep.    847;    Town   of 

and  a  reason  for  asking  an  order  to  Middletown   v.    Rondout,   etc.,   R.    R. 

show   cause    (paragraph  III)    is  not  Co.,  12  Abb.  Pr.  (N.  S.)  276,  43  How. 

necessary.     Reynolds   Co.   v.    Dreyer,  Pr.  144;  afif'd  in /d.  481. 

12  Misc.  368,  33  N.  Y.  Supp.  649.  78  N.  Y.  Code  Civ.  Pro.,  §  628. 

If  a  previous  application  has  been  79  N.  Y.  Gen.  Rule  No.  37. 

made,   state   details.      See   Form   62,  80  See  notes  to  last  Form, 
p.  170. 
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FORM  No.  667. 

Order  granting  or  denying  motion  (on  notice  or  order  to  show  cause)  to  vacate 

or  modify  injunction.si 

[Insert  in  Form  101,  on  p.  259  of  this  volume,  after 
"  Oedebed,"]  that  said  motion  of  said  defendant  to  vacate  the 
injunction  herein  dated  the  day  of  »  19     >  be  and 

the  same  is  hereby  denied  [with  costs  against  the  defendant, 

to  abide  the  event  of  the  action] .  [//  denied  upon  condition,  say, 
upon  condition*^  —  stating  it.'] 

[Or,  be  granted,  and  said  injunction  is  hereby  dissolved®^  [vpith 

dollars  costs  against  plaintiff,  to  abide  the  event  of  the 

action]    [upon  condition  —  for  instance,   thus  —  that  defendant 

give  security  in  an  undertaking  -with  two  sureties,  to  pay  any 

judgment  that  plaintiff  may  recover  herein  —  or  otherwise']. 

\0r,  if  modified,  for  instance,  thus:  Oedeeed,  that  the  injunc- 
tion herein,  dated  the  day  of  ,  19  ,  be  modified 
by  vacating  the  provision  thereof  which  restrained  —  stating  it  — 
and  that  said  injunction  stand  in  the  respects  in  which  it  is  not 
so  modified,  with  dollars  costs  to  be  paid  by  to 
—  or,  to  abide  the  event  of  the  action.] 

[If  directed  that  the  effect  of  the  dissolution  he  postponed: 
This  order  is  made  on  condition  that  it  shall  not  take  effect  until 
service  has  been  made,  and  until  the  inst.,  at 

o'clock  in  the  noon.] 

FORM  No.  668. 
The  same;  on  the  ground  of  abatement. 

[Insert  in  Form  101,  on  p.  259  of  this  volume,  after 
Oedeeed,]  that  the  plaintiff  [or,  the  legal  representatives  of  the 
deceased  plaintiff]  revive  and  continue  this  action  against  the 
[legal  representatives  of  the]    defendant  within  days;   or 

that,  in  default  thereof,  the  injunction  granted  herein  by  me  [or, 
by  this  court  —  or,  by  Hon.  J.  K.,  a  justice  of  this  court  —  or, 
county  judge  of  county],  on  the  day  of  , 

19  ,  against  the  abpve  named  Y.  Z.,  be  vacated  and  dissolved, 
with  dollars  costs. 

81  As  to  award  of  costs  in  an  order,  May  insert  other  directions,  for  in- 
see  Form  101,  p.  259.  stance,  "  and  defendant  is  hereby  per- 

82  As  to  conditions  in  orders,  see  mitted,  and  leave  is  given  to  him,  to 
supra,  p.  230.  enforce  the  satisfaction  of  the  afore- 

83  If  irregularity  is  among  the  said  judgment  described  above  and 
grounds,  say,  "  upon  the  ground,  set  forth  in  the  complaint,  and  to 
[among  others]  that^  etc.,  specifying  issue  execution  upon  said  judgment." 
it." 
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FORM  No.  669. 
The  same;  dissolving  as  to  some  and  continuing  as  to  others. 

[Ordering  part  may  he]  that  the  said  motion  be,  and  the  same 
hereby  is,  granted  as  to  the  defendant  Y.  Z.,  and  the  injunction 
granted  by  said  order  be,  and  the  same  hereby  is,  dissolved  as  to 
said  defendant,  and  that  said  motion  be,  and  the  same  hereby  is, 
in  all  respects,  denied  as  to  the  defendant  W.  X.,  and  the  injunc- 
tion granted  by  said  order  be,  and  the  same  hereby  is,  continued 
as'  to  said  defendant  W.  X.,  until  the  further  order  of-  the  court. 

SECTION   V. 
Enforcing  the  Sectjbitt. 


1.  Attorney's  authority. 

2.  Power  of  court. 

3.  Proceeding  before  judgment  prema- 

ture. 

4.  Action  necessary  to  recover. 

5.  Measure  of  damage. 

6.  Appeal  from  assessment. 


F0EM8. 
(670) 


Undertaking  on  the  part  of 
creditor  enjoined,  to  obtain 
money  paid  into  court  on 
enjoining  him. 


(671)  Notice  of  motion  for  reference 

or  writ  of  inquiry  to  ascer- 
tain damages  caused  by  in- 
junction. 

(672)  Order  of  reference,  or  writ  of 

inquiry  to  ascertain  dam- 
ages caused  by  injunction. 

( 673 )  Notice  to  sureties  of  reference 

or  writ  of  inquiry  to  ascer- 
tain damages  caused  by  in- 
junction. 

(674)  Report  of  referee  as  to  dam- 

ages caused  by  injunction. 


1.  Attorney's  authority.] — The  attorney  for  the  defendant 
has,  by  virtue  of  his  general  retainer,  authority  to  proceed  to  fix 
the  liability  of  the  sureties  on  the  undertaking. 

The  better  opinion  is  that  he  should  seek  authority  from  his 
client  before  he  proceeds  to  fresh  suit  against  the  sureties.^* 

2.  Power  of  court.]  —  Since  the  statute*^  under  which  the  in- 
junction undertaking  is  given  provides  that  the  damages  may 
be  ascertained  by  a  reference  or  otherwise  as  the  court  may  direct, 
the  court  has  power  to  direct  a  reference  or  otherwise  determine 
the  amount,  althoiTgh  no  express  consent  to  such  course  be  con- 
tained in  the  injunction.®^ 

The  court  may  by  direction  in  the  order  of  reference  allow 
other  than  common-law  evidence  to  be  received  by  the  referee.®' 

84  Walradt  v.  Maynard,  3  Barb.  584.     Compare  p.  385,  supra. 

85  N.  Y.  Code  Civ.  Pro.,  §  623. 

88  Higgins  V.  Allen,  6  How.  Pr.  30. 

87  Roberts  v.  White,  73  N.  Y.  375,  aff'g  43  Super.  Ct.  (J.  &  S.)  455 
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3.  Proceeding  before  judgment  premature.}  —  There  must  be 
a  final  adjudication  that  plaintiff  was  not  entitled  to  the  in- 
junction.^ An  order  of  reference  or  other  inquiry  to  ascertain 
damages  is  not  regular  until  judgment  has  been  entered,**  or  the 
action  discontinued  against  defendant's  oppositiouj^"*  or  dismissed 
for  plaintiff's  failure  to  prosecute.®*  The  vacation  of  the  tem- 
porary order  does  not  entitle  the  defendant  to  an  order  of  .ref- 
erence.®^ 

The  objection  that  the  order  of  reference  is  made  before  entry 
of  judgment,  even  though  expressly  taken,  is  waived  by  proceeding 
on  the  reference.®^ 

4.  Action  necessary  to  recover.] — Judgment  on  the  undertak- 
ing cannot  be  rendered  against  the  sureties  without  an  action  on 
the  undertaking.®* 

5.  Measure  of  damages.] —  Counsel  fees  on  procuring  the  dis- 
solution®^ of  the  order  are  among  the  damages  recoverable,  as  well 
as  counsel  fee  upon  and  the  expenses  of  the  reference  to  ascertain 
the  amount  of  damages.'® 

6.  Appeal.] —  No  appeal  lies  to  the  Court  of  Appeals,  as  the 

88  Freifeld  «.  Sire,  96  App.  Div.  296,  89  N.  Y.  Supp.  260 ;  Benedict  v.  Bene- 
dict, 76  N.  Y.  600.  Dismissal  because  of  insufficiency  of  complaint  is  such  a 
final  adjudication.     Williams  v.  Montgomery,  148  N.  Y.  519. 

89  Lawton  v.  Green,  64  N.  Y.  326. 

soMcGown  V.  Barnum,  42  Misc.  585,  87  N.  Y.  Supp.  605;  Perlman  v.  Bern- 
stein, 83  App.  Div.  203,  82  N.  Y.  Supp.  148. 

91  Madison  v.  Brower,  81  App.  Div.  116,  80  N.  Y.  Supp.  1059. 

92  N.  Y.  Sec.  &  T.  Co.  ■».  Lipman,  83  Hun,  569,  32  N.  Y.  Supp.  65;  Slinger- 
land  V.  Albany  Typographical  Union,  115  App.  IDiv.  15. 

93  Roberts  V.  White,  73  N.  Y.  375,  aff'g  43  N.  Y.  Super.  Ct.  455. 

94Troxell  v.  Haynes,  16  Abb.  Pr.  (N.  S.)  1,  5  Daly,  389;  Kandall  v.  Car- 
penter, 47  N.  Y.  Super.  Ct.  205;  Harter  v.  Westcott,  11  Misc.  180,  32  N.  Y. 
Supp.  Ill,  aflf'd  155  N.  Y.  211;  Wilson  v.  Dreyer,  65  App.  Div.  249,  72  N.  Y. 
Supp.  578;  Easton  v.  N.  Y.  &  L.  B.  R.  E.  Co.,  26  N.  J.  Eq.  359. 

Contra,  Amalgamating  Co.  v.  Ore  Dressing  Co.,  79  N.  C.  48,  and  so  were 
earlier  New  York  cases. 

SBPehrlman  v.  Bernstein,  93  App.  Div.  335,  87  N.  Y.  Supp.  862,  aff'd  179 
N.  Y.  531.  Compare,  however,  Sargent  v.  St.  Mary's,  etc.,  Asylum,  112  App. 
Div.  674,  98  N.  Y.  Supp.  632  (refusing  to  allow  counsel  fee  where  the  ex  parte 
injunction  was  framed  to  continue  only,  "  until  the  hearing  and  decision  of  the 
motion,"  and  the  court  denied  the  motion)  ;  Sweet  v.  Mowry,  71  Hun,  381,  25 
N.  Y.  Supp.  32. 

96  Also  counsel  fee  upon  the  trial  when  defendant  succeeds,  but  has  been 
unable  pending  trial  to  dissolve  the  injunction  after  proper  effort.  Youngs  v. 
McDonald,  56  App.  Div.  14,  67  N.  Y.  Supp.  375,  8  Anno.  Gas.  461,  aff'd,  166 
N.  Y.  639. 
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latest  ruling  by  that  court  is  that  the  order  entered  on  the  ref- 
eree's report  is  an  order  in  the  action.®^ 


FORM  No.  670. 

Undettaking  on  the  pait  of  creditor  enjoined,  to  obtain  money  paid  into 
court  on  enjoining  him.ss 

{Title  of  action  in  which  the  injunction  issued:^ 

The  ahove-named  plaintiff  having  paid  into  court  the  sum  of 
dollars,  to  cover  the  sum  awarded  by  the  verdict  \_or^  re- 
port of  the  referee, —  or,  the  decision  of  the  court] ,  in  an  action 
for  a  sum  of  money  only  {or  if  the  stay  was  after  judgment,  say, 
having  paid  into  court  the  sum  of  dollars,    being  the 

amount  of  the  judgment  for  a  sum  of  money,  including  interest 
and  costs,  recovered]  by  the  above-named  defendant  Y.  Z.  against 
said  A.  B.,  in  the  court,  of  ,  v^herein  said  Y.  Z., 

was  [plaintiff] ,  and  the  said  A.  B.  was  [defendant]  ;  ®^  and  this 
court  having  duly  directed  said  sum  to  be  paid  over  to  said  Y.  Z., 
upon  his  giving  an  undertaking  conditioned  as  follows : 

ISTow,  theeefoee  [I  —  or,  we  —  naming  surety  or  sureties  as 
required  hy  the  order,  with  their  places  of  residence']  do  hereby 
[jointly  and  severally]  undertake  to  and  with  the  people  of  the 
State  of  New  York,  pursuant  to  the  statute,  in  the  sum  of 
dollars  \_fiixed  hy  the  court] ,  to  pay  the  said  sum  of  dollars, 

and  interest  thereon  from  the  day  of  ,  19     ,  or 

any  part  thereof,  as  and  when  directed  in  the  order  or  judgment 
of  the  court  [or  state  directions,  if  given  in  anticipation]. 

[Date.]  [Signatures.] 

[Affidavit  of  Sufficiency  or  Justification;  and  Acknowledgment, 
as  in  Forms  252-254,  p.  479 ;  Approval  of  court,  as  in  Form  255.] 

[Order  for  payment  to  he  made  hy  the  court  on  notice,  and 
entered;  and  certified  copy,  countersigned  hy  the  judge,  to  he 
presented.  N.  Y.  Code  Civ.  Pro.,  §  751;  N.  Y.  Gen.  Rules, 
No.  69.] 


97Keator  t;.  Dalton,  171  N.  Y.  650,  which  seems  to  overrule  Lawton  v.  Green, 
64  N.  Y.  326. 


88  Under  N.Y.  Code  Civ.  Pro.,  §  614.  99  As  to   the  necessary   privity  be- 

As  to  the  general  principles  governing      tween    the    parties,    see   Hegeman    v. 
undertakings,  see  page  448,  supra.  Wilson,  8  Paige,  28. 
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FORM  No.  6T1. 
Notice  of  motion  for  reference  or  writ  of  inquiry  to  ascertain  damages  caused 

by  injunction.! 

[Title  of  court  and  cause.']'^ 

[Notice  motion  before  the  courts  as  in  Form  47,  p.  166  of 
this  volume,  substituting  for  the  italic  clause  on  p.  167 
the  following  clause  :'\  for  a  reference  [or,  a  writ  of  inqiiiry  — 
or  may  ash  both  in  the  alternative]  to  ascertain  the  damages  sua- 
tained  by  the  defendant  "by  reason  of  the  injunction  granted  in 
this  cause  on  the  day  of  last. 

FORM  No.  672. 
Order  of  reference  to  ascertain  damages  caused  by  injunction.* 
[Caption  and  recitals,  see  Form  101,  p.  259  of  this  volume.] 

Oedeked,  that  it  be  referred  to  E.  P.,  Esq.,  of  ,  to 

ascertain  the  damages  sustained  by  the  defendant  [or,  by  the 
defendants  or  either  of  them],  by  reason  of  the  said  injunction, 
and  to  report  the  same  to  the  court  [and  that  days'  notice 

of  the  hearing,  to  C.  D.  and  E.  P.,  the  sureties  named  in  the 
undertaking  given  on  obtaining  said  injunction,  be  given  by 
depositing  in  the  post-oiSce,  in  the  city  of  ,  at  least  [six] 

days  before  such  hearing,  two  notices  of  such  hearing  each  con- 
tained in  a  securely  closed  post-paid  wrapper  directed  respectively 
to  said  C.  D.  and  E.  E.,  at  ]. 

Enter:  [signature  by  initials  of  name  and  title  of  judge.] 

i  Usually  it  will  be  well  to  move  on  4  Under  N.  Y.  Code  Civ.  Pro.,  §  623, 

affidavit  also,  stating  the  condition  of  this  order  is  made  by  the  court,  in 

the  cause.  which  was  the  action  wherein  the  in- 

Notice  must  be  given  to  the  plain-  junction  order  was  granted;  and  it  is 

tiff.    Notice  to  the  sureties  is  not  es-  discretionary  with  the  court  whether 

sential,  but  rests  in  the  discretion  of  the  order  shall  be  upon  notice  to  the 

the  court.    Methodist  Churches  of  New  sureties  upon  the  undertaking. 

Yorkt?.  Barker,  18  N.  Y.  463.  The  court  may  direct  the  mode  of 

2  The   papers   must  be   entitled   in  giving  notice  of  hearing.     Code  Civ. 
the  action,  though  final  judgment  has  Pro.,  §  623. 

been  entered.     Wilson  v.  Dreyer,   65  The  order  should  require  notice  of 

App.  Div.  249,  72  N.  Y.  Supp.  578.  hearing,  especially  where  the  motion 

A  defendant  who  was  enjoined  and  for  the   reference  was  made  without 

obeyed  the  injunction,  may  make  this  notice  to  the  sureties.     See  Wilde  v. 

motion  even  though  he  did  not  appear  Joel,  15  How.  Pr.  320;  Hoffm.  Pro.  R. 

in  the  action.     In  such  case  let  his  333. 

notice  of  motion  include  appearance  The  order  of  reference  should  not 

of  his  attorney.     All   of  several   de-  contain   directions   that   the    plaintiff 

fendants  enjoined  should  unite  in  the  pay  the  damages  when  ascertained  by 

motion,  or,  if  any  refuse,  they  should  the  referee.     Harter  v.  Westcott,   12 

be  served  with  notice  of  the  motion.  Misc.  180,  32  N.  Y.  Supp.  Ill;  aff'd, 

3  See  note  to  next  Form.  155  N.  Y.  211. 
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FORM  No.  673. 
Notice  to  sureties  of  reference  or  writ  of  inquiry  to  ascertain  damages  caused 

by  injunction.!! 

ITitle  of  court  and  action.] 

Please  take  notice,  that  on  the  day  of  >  19     >  at 

in  ,  a  hearing  will  be  had  before  E.  F.,  Esq., 

a  referee  duly  appointed  by  this  court  [or,  before  the  sheriff  of 

county  and  a  jury  summoned  by  him  pursuant  to  a  writ 

of  inquiry  issued  by  this  court],®  in  the  above  action,  to  ascertain 

and  determine  the  damages  sustained  by  reason  of  the  injunction 

heretofore  granted  herein. 

{^Signature  and  office  address  of] 
[Date.]  Attorney  for  defendant. 

^Address]  To  A.  B.  and  C.  D. 

Sureties   upon   undertaking   given   upon 
procuring  such  injunction. 
E.  E.,  Esq., 

Plaintiff's  Attorney. 

FORM  No.  674. 
Report  of  referee  as  to  damages  caused  by  injunction.7 

{Title  of  court  and  action.] 

To  the  Court  of 

The  undersigned,  to  whom  it  was  referred  by  an  order  dated 
the  day  of  ,  19     ,  to  ascertain  and  determine  the 

damages  sustained  by  the  defendants  {or,  either  of  them]  by 
reason  of  the  injunction  granted  in  this  cause  on  the  day  of 

,  19  ,  and  to  report  the  same  to  the  court,  respectfully 
reports : 

I.  That  before  proceeding  with  said  reference,  I  took  the  oath 
required  by  law,  which  is  hereto  annexed  and  made  part  of  this 
my  report. 

II.  That  thj  following  persons  appeared  before  me  upon  the 
said  reference: 

A.  T.,  Esq.,  counsel  for  the  plaintiff;  Z.  T.,  Esq.,  for  the  de- 
fendants ;  and  M.  N.,  the  surety  upon  the  undertaking  given  upon 
issuing  said  injunction  {or  in  default  of  appearance  of  any  one 
to  whom  notice  was  required,  say:  and  the  defendant  produced 

5  It  is  the  fairer  course  to  give  this  6  The  court  may  order  either.    Code 

notice.      Jordan    v.    Volkenning,    72       Civ.  Pro.,   §   623. 

N.  Y.  300.  T  Sustained  in  Matthews  v.  Murchi- 

son,  14  Abb.  N.  C.  512,  n. 
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due  proof  by  the  affidavit  of  O.  D.,  verified  the  day  of 

,  and  hereto  annexed,  that  notice  of  the  hearing  before 
me  was  duly  given  M.  'N.,  the  surety,  etc.']. 

III.  That  having  taken  the  testimony  of  the  witnesses  produced 
before  me  from  time  to  time  on  behalf  of  the  plaintiff  and  defend- 
ants [and  sureties]  respectively,  and  having  duly  considered  the 
matter,  I  find:]* 

First.  That  the  defendants  have  sustained  damages  by  reason 
of  said  injunction,  in  the  sum  of  dollars,  by  [here  state 

cause  or  nature  of  damage].^ 

Second.  That  they  have  sustained  no  other  damage.^" 

Third.  That  a  reasonable  allowance  to  the  counsel  for  the  de- 
fendants for  his  services  upon  the  reference  will  be  the  sum  of 
dollars,  besides  disbursements  which  amount  to  the  sum 
of  dollars   for   stenographer's   fees    and  dollars 

for  referee's  fees.^^ 

All  of  which  is  respectfully  submitted. 

l_Date.]  \_8ignature'] 

Referee. 

[For  Notice  of  Filing,  Forms  of  Exceptions  to  report,  motion  to 
confirm,  and  order  confirming  or  setting  aside,^^  see  Kefeeence.] 

8  It  is  usually  better  to  state  con-  the  referee's  opinion  should  be  con- 
elusions  of  fact  and  law  separately,  sidered  a  part  of  the  referee's  report, 
as  on  a  trial.  See  Refebence.  But  lo  See  paragraph  5,  p.  993,  supra, 
this  is  not  essential  to  the  regularity  as  to  wnat  expenses  of  counsel  may  be 
of  a  report  on  such  a  reference  as  included. 

this.    Matthews  v.  Murchison,  14  Abb.  n  Where  no  damages  are  found  to 

N.  C.  512,  n.  have  been  suflFered,  the  plaintiff  will 

9  The  objection  that  the  report  in  not  be  charged  with  the  expenses  of 
the  case  from  which  this  precedent  is  the  reference.  Sweet  v.  Mowry,  71 
taken  did  not  sufficiently  specify  the  Hun,  381,  25  N.  Y.  Supp.  32. 
nature  or  cause  of  the  damage  to  the  12  The  order  confirming  should  not 
defendants,  was  overruled  because,  it  direct  judgment  for  the  amount, 
well  taken,  it  was  supplied  by  the  Harter  v.  Westcott,  11  Misc.  180,  32 
agreement  upon  the  argument  that  N.  Y.  Supp.  Ill;  afl'd,  155  N.  Y.  211. 
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AKTICLE  IV. 

Keceivee^^  (including  managek  cowtintting  business). 

Section      I.  Obtaining  beceivee. 

II.  Security. 

III.  The  receiver's  titi.e,  possession,  and  control. 

IV.  Instructions. 

V.  Accounts. 

VI.  Discharging. 

SECTION   I. 

OBTAINING    RECEIVER. 


10. 
11. 

12. 
13. 
14. 
15. 

16. 

17. 
18. 
19. 
20. 
21. 

22. 


Inherent  power  of  the  court.  23 

Agreement  to  submit  to  receiver-  24, 

ship.  25, 

Statutory  power.  26, 
Property  in  a  foreign  jurisdiction. 

Common-law  and  statutory  receiv-  27, 

era  distinguished.  28 
Powers  of  common-law  receivers.  29, 
Sequestrator.  30 
Action  necessary.  31, 
The  practice ;  application  to  court.  32 
-order  to  show  cause.  33 

—  when.  34, 

—  injunction.  35 

—  in  what  county.  36 

—  three  methods  of  moving.  37 

—  the   complaint   and   affidavits;  38 
rules  for  drawing  them.  39 

—  notice  required.  40 

—  in  corporation  cases. 

—  ■ — to  the  attorney-general.  41 

—  form  of  notice. 

Who  may  be  appointed.  42. 

Prudential  rules  for  drawing  order  43 

appointing  receiver ;  —  recitals.  44 

—  designating  property.  45 

[For  list  of  Forms, 


—  date ;  relation  back. 

—  duration. 

—  powers. 

—  usual    powers;     special    direc- 
tions. 

—  corporation  receivers. 

—  assignment  to  receiver. 

—  direction  to  collect  debts. 

—  to  give  possession ;  attorn,  etc. 

—  to  lease. 

—  to  carry  on  business. 

—  to  sell. 

—  suits  by ;  express  authority. 

—  in  other  jurisdictions. 

—  compromises. 

—  suits  against. 

—  distribution. 

—  direction  for  security. 

—  saving  clause  as  to  further  in- 
structions. 

Motion   on  pleadings   for   perma- 
nent receiver. 
.  Receivers  of  foreign  corporations. 
.  Double  receiverships. 
.  Special  receivers. 
.  Death  or  resignation  of  receiver. 
see  p.  1026.] 


1.  Inherent  power  of  the  court.']  —  Under  the  code  procedure 
the  inherent  power  of  equity  to  appoint  a  receiver  is  continued 
except  so  far  as  expressly  and  positively  limited.-'*  The  New 
York  statute-*^  defines  generally  the  power  to  appoint  a  receiver 


13  For  receiver  in  matrimonial  actions,  see  Chapter  IX,  post. 

WHollenbeck  r.  Donnell,  94  N.  Y.  342;  Decker  v.  Gardner,  124  id.  334;  King 
V.  Barnes,  51  Hun,  550,  4  N.  Y.  Supp.  247;  N.  Y.  Code  Civ.  Pro.,  §  217;  U.  S. 
Trust  Co.  V.  N.  Y.,  West  Shore,  etc.,  E.  E.  Co.,  101  N.  Y.  483. 

15  N.  Y.  Code  Civ.  Pro.,  §  713. 
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before  final  judgment  thus:  [in  addition  to  the  cases  specially 
provided  for  by  law,  such  as  some  particular  classes  of  corpora- 
tions] "  on  the  application  of  a  party  who  establishes  an  appar- 
ent right  to,  or  interest  in,  the  property,  where  it  is  in  the  pos- 
session of  an  adverse  party,^^  and  there  is  danger  that  it  will  be 
removed  beyond  the  jurisdiction  of  the  court,  or  lost,  materially 
injured,  or  destroyed.""  And  the  statute  includes  the  county 
courts  with  the  supreme  court,  as  having  this  power. 

The  foregoing  statutory  definition  of  the  cases  for  a  receiver  is 
not  exhaustive,  and  does  not  deprive  courts,  having  equitable  juris- 
diction, of  the  inherent  power  in  any  case  in  which  it  may  be  ex- 
ercised according  to  the  course,  and  practice  of  courts  of  equity,^* 

16  A  party  not  in  possession  who  does  not  disclose  who  is  in  possession, 
cannot  defeat  a  motion  for  receiver  by  objecting  that  the  property  is  not  in 
possession  of  any  party  to  the  action.  Smith  v.  Tiffany,  13  Hun,  671.  A  plain- 
tiff in  possession  cannot  have  a  receiver  appointed.  La  Femisa  v.  Arsene,  72 
App.  Div.  474,  76  N.  Y.  Supp.  576.  If  the  "  apparent  right "  which  plaintiff 
asserts  rests  upon  a  charge  of  fraud,  which  defendant  positively  denies,  a  case 
is  not  presented  where  the  court  is  justified  in  taking  the  possession  of  the 
property  from  the  defendant,  though  it  may  enjoin  transfer.  Congelton  tv 
Beecher,  56  App.  Div.  617,  67  N.  Y.  Supp.  647. 

17  "Property"  here  includes  rents,  profits,  income,  and  increase  (id.),  and 
"  injury  to  property  "  does  not  necessarily  imply  impairment  of  the  physical 
thing;  see  §  3343,  subd.  10.  An  "apparent  right"  here  does  not  require  an 
exclusive  right  to  be  shown.  Hollenbeck  v.  Donnell,  94  N.  Y.  342.  But  does 
require  an  established  right.  Adee  v.  Bigler,  81  N.  Y.  349.  It  is  necessary  to 
show  an  existing  danger  of  the  kind  specified  in  order  to  invoke  the  section. 
Nat.  Un.  Bank  v.  Riger,  38  App.  Div.  123,  56  N.  Y.  Supp.  545. 

18  Hollenbeck  v.  Donnell,  Decker  v.  Gardner,  and  other  cases  above  cited ; 
s.  p.,  Barbour  v.  Nathl.  Exch.  Bank  (Ohio,  1887),  12  N.  E.  Rep.  5,  N.  Y.  Code 
Civ.  Pro.,  §  217;  Skinner  v.  Maxwell,  66  No.  Car.  45. 

The  statement  in  High  on  Recs.,  3d  ed.,  23,  that  the  statute  excludes  all  un- 
enumerated  cases,  is  an  error. 

In  Fellows  v.  Heermans,  13  Abb.  Pr.  (N.  S. )  1  (cited  with  approval  in 
Jackson  v.  Bunnell,  113  N.  Y.  216),  it  was  held  that  as  the  writ  of  injunction 
was  abolished  by  the  Code,  and  an  order  of  injunction  substituted,  such  an 
order,  as  a  process  in  the  action  and  as  a  provisional  remedy,  must  find  its 
warrant  in  that  statute  or  it  cannot  stand.  This  decision  has  led  some  to 
think  that  the  power  to  appoint  a  receiver  has  also  been  made  purely  statutory. 
I  doubt  whether  such  a  rule  would  be  laid  down  as  to  injunctions  now,  were 
the  question  still  open.  It  does  not  seem  to  have  been  observed,  that  the 
abolition  is  expressed  as  of  the  writ,  as  a  form,  not  of  the  power  of  the  court, 
and  that  the  same  statute  declares  that  each  court  "  shall  continue  to  exercise 
the  jurisdiction  and  powers  now  vested  in  it  by  law,  according  to  the  course 
and  practice  of  the  court,  except  as  otherwise  prescribed  by  this  act"  (N.  Y. 
Code  Civ.  Pro.,  §  4)  and  continues  chancery  jurisdiction  of  the  Supreme  Court 
{id.,  §  217)  ;  and  reaflBrms  the  ancient  powers  of  the  court  to  devise  and  make 
new  process  and  forms  of  proceedings  necessary  to  carry  into  effect  the  powers 
and  jurisdiction  possessed  by  it  (§  7,  subd.  3). 

But  even  if  the  power  of  the  court  to  grant  injunctions  must  be  deemed 
purely  statutory  (except  in  the  case  of  stay  of  proceedings  and  in  the  case  of 
enjoining  the  conduct  of,  or  interference  with,  the  conduct  of  its  oflBcers  — 
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but  in  cases  where  the  statutory  provisions  are  applicable  and  fur- 
nish an  adequate  remedy,  the  court's  power  is  limited  and  must  be 
exercised  under  the  statute.^* 

But  the  mere  necessity  of  preserving  property  pending  litiga- 
tion is  held  not  enough  to  enable  one  whose  interest  is  not  ad- 
mitted or  established,  to  move  for  a  receiver;  unless 'some  statute 
authorizes  it.^" 

2.  Agreement  to  submit  to  receivership.]  —  The  consent  of  the 
parties  does  not,  so  far  at  least  as  third  persons  are  concerned,  give 
the  court  power  to  appoint  a  receiver  in  a  case  not  within  the 
general  rules  of  law  and  equity  f^  nor  even  as  between  the  parties 
to  such  an  agreement,  is  the  court  controlled  by  a  covenant  that 
a  receiver  may  be  appointed  ;^^  but  such  a  stipulation  is  often  a 
sufficient  ground  for  appointment  in  an  otherwise  doubtful  case.^ 

where  the  common-law  power  clearly  remains),  the  effect  of  the  code  in  the 
power  to  appoint  receivers  is  different,  and  the  common-law  power  continues, 
as  stated  in  the  text. 

isColwell  V.  Garfield  Nat.  Bank,  119  N.  Y.  408  (an  order  cannot  be  made 
before  and  in  anticipation  of  judgment  continuing  the  receivership  after  judg- 
ment ) . 

20  Adee  v.  Bigler,  81  N.  Y.  349,  holding  that  the  provisions  of  N.  Y.  Code 
Civ.  Pro.,  §  713,  allowing  a  receiver  when  plaintiff  has  established  an  "appar- 
ent "  right,  do  not  suffice  to  authorize  a  plaintiff  without  judgment,  to  main- 
tain a  creditor's  action  against  a  corporation  to  set  aside  an  assignment  made 
by  it  when  insolvent,  in  contravention  of  the  statute. 

21  Holladay  Case,  29  Fed.  Eep.  126 ;  Whelpley  v.  Erie  Ey.  Co.,  6  Blatchf. 
271,  274,  and  in  Louisiana  it  has  been  decided  that  a  receiver  of  partnership 
funds,  appointed  by  consent  of  both  partners  pending  a  suit  for  the  dissolution 
of  the  firm,  is  not  an  officer  of  the  court,  but  merely  an  agent  of  the  parties. 
Kellar  v.  Williams,  3  Rob.  (La.)  321. 

22  The  fact  that  both  complaint  and  answer  ask  a  receiver,  is  not  conclusive 
against  defendants'  objection  that  sufficient  grounds  are  not  shown.  Dusen- 
bury  V.  Dusenbury,  2  Civ.  Pro.  Rep.   (McCarty)  91,  11  Daly,  112. 

23  In  McLane  v.  Placerville,  etc.,  Ry.  Co.,  66  Cal.  606,  6  Pac.  Rep.  748,  754 
(an  action  by  the  trustee  jn  a  trust  deed),  in  disposing  of  the  objection,  that 
a  receiver  could  not  be  appointed  because  the  property  was  not  in  danger  nor 
the  security  inadequate,  the  court,  by  Thornton,  J.,  say :  "  In  reply  we  have 
to  say  that  this  action  is  not  one  to  foreclose  a  mortgage.  It  is  a  suit  brought 
to  enforce  the  specific  execution  of  the  terms  and  stipulations  of  a  mortgage, 
by  which,  on  the  happening  of  a  specific  event,  the  trustees,  or  the  survivor 
of  them,  are  entitled  to  take  possession  of  the  property  mortgaged,  hold  it, 
receive  and  collect  the  income  and  profits  arising  from  it,  and  apply  such 
income  and  profits  as  are  stated  above.  The  casus  fcederis,  which  the  surviving 
trustee  was  to  take  possession,  having  occurred,  on  his  application  the  court 
made  the  order.  This  is  so  clearly  within  the  province  of  a  court  of  equity 
that  we  can  see  no  reason  to  doubt  its  power  or  the  regularity  of  the  proceed- 
ing. It  comes  within  the  provisions  of  section  564,  subd.  6,  of  the  Code  of 
Civil  Procedure,  authorizing  such  appointments  where  receivers  have  hereto- 
fore been  appointed  by  the  usages  of  courts  of  equity.  There  are  several  cases 
where  such  a  proceeding  has  been  had,  which  have  been  sanctioned  and  ap- 
proved by  courts  of  the  most  undoubted  learning  and  ability.    See  Shepley  v. 
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So  where  partners  have  agreed  that  one  shall  take  charge  of  liq- 
uidation, he  has  usually  the  preference  in  being  appointed  re- 
ceiver. 

3.  Statutory  power.]  —  In  recent  times  statutes  have  been 
passed  conferring  power  to  appoint  in  cases  that  were  not  within 
the  inherent  power,  or  where  that  power  was  doubted  or  deemed 
to  be  inapplicable. 

The  most  notable  of  these  is  the  power  conferred  to  appoint  a 
receiver  in  actions  for  the  dissolution  of  a  corporation.^* 

Other  cases  are,  the  statute  as  to  creditors'  actions,^^  and  that 
allowing  the  Supreme  Court  having  jurisdiction  of  an  action  in- 
volving the  distribution  of  a  decedent's  estate,  to  appoint  a  re- 
ceiver on  the  death  of  a  sole  surviving  executor  or  administrator  f^ 
and  the  statute  allowing  a  receiver  in  a  creditor's  proceedings  sup- 
plementary to  judgment  and  execution.^'' 

Such  a  statute  conferring  on  the  court  the  power  to  appoint  a 
receiver  in  a  case  not  previously  within  its  equitable  cognizance, 
although  it  prescribe  specifically  the  receiver's  powers  and  duties, 
is  not  to  be  regarded  as  ncessarily  creating  a  special  statutory  pro- 
ceeding, but  rather  as  making  an  addition  to  or  extension  of  the 
general  equity  powers  of  the  court.** 

4.  Property  in  a  foreign  jurisdiction.]  — The  mere  fact  that 
the  property  is  in  a  foreign  state  is  not  ground  for  refusing  to  ap- 
point a  receiver,  if  the  parties  are  subject  to  the  jurisdiction."® 

Atlantic  &  St.  Lawrence  E.  R.  Co.,  55  Me.  395 ;  Shaw  v.  Norfolk  Co.  R.  R.  Co., 
5  Gray,  162 ;  American  Bridge  Co.  v.  Heidelbach,  94  U.  S.  798." 

2*N.  Y.  Code  Civ.  Pro.,  §§  1788,  1801,  1810.  The  power  to  appoint  receivers 
of  corporations,  as  distinguished  from  the  power  to  appoint  a  receiver  of  its 
property,  is  purely  statutory.    Decker  v.  Gardner,  124  N.  Y.  334. 

25  N.  Y.  Code  Civ.  Pro.,  §  1877. 

26  N.  Y.  Code  Civ,  Pro.,  §  1869. 
2TN.  Y.  Code  Civ.  Pro.,  §  2464. 

28  Palmer  v.  Clark,  4  Abb.  N.  C.  25;  Ferry  v.  Bank  of  Central  New  York,  15 
How.  Pr.  445,  458. 

29  Barbour  v.  Lockhard,  11  Wkly.  Cin  L.  Bui.  319  (appointing  receiver, 
between  Ohio  owners  of  mine  in  Nicaragua,  because  they  were  unable  to  agree 
on  its  working,  and  it  was  in  danger). 

The  court  say :  "  As  all  the  owners  are  here  in  court,  who  is  to  prevent  him 
{the  receiver)  from  getting  possession?  It  is  not  to  be  assumed  that  any  of 
the  parties,  by  themselves  or  their  agents,  will  attempt  to  resist  the  order  of 
the  court.  Nor  is  it  to  be  assumed  that  the  officers  of  the  government  of 
Nicaragua  will,  of  their  own  motion,  interfere  to  prevent  possession  from 
being  taken.  There  is  a  class  of  cases  in  which  it  has  been  held  that  a.  re- 
ceiver cannot  be  permitted  to  take  possession  of  property  outside  the  jurisdic- 
tion of  the  court  appointing  him  —  the  leading  one  of  which  is  Booth  v.  Clark 
(17  How.,  U.  S.  322). 
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But  the  receiver  should  have  an  assignment  so  as  not  to  claim 
alone  under  the  appointment. 

He  can  receive  in  the  foreign  jurisdiction  a  voluntary  deliv- 
ery, and  this  gives  him  lawful  possession  even  though  it  were  co- 
erced by  the  order  of  the  court  or  by  fear  of  proceedings  for  con- 
tempt; but  if  a  question  arises,  in  the  courts  of  such  other  juris- 
diction, between  him  and  third  persons  claiming  there  adversely, 
neither  his  appointment  nor  an  involuntary  assignment  to  him 
will  preclude  the  courts  of  such  jurisdiction  from  giving  a  prefer- 
ence to  the  claims  of  creditors  and  others  within  their  own  terri- 
tory;^" and  such  proceedings  in  the  foreign  jurisdiction  will  be 
respected  by  the  courts  of  the  jurisdiction  in  which  the  receiver 
was  appointed.^^ 

5.  Common-law  and  statutory  receivers  distinguished^]  —  The 
character  of  the  receivership  must  be  determined  by  the  terms  of 
the  judgment  or  order,  and  the  nature  of  the  action  in  which  it 
was  created.^^ 

The  term  "  statutory  receiver  "  in  New  York  practice  is  used 
to  designate  a  receiver  who  is  vested  with  the  powers  and  subject 
to  the  duties  of  trustees  under  insolvent  assignments  made  under 
the  Revised  Statutes.^^     These  powers  are  for  the  most  part  de- 

"  But  there  is  also  another  class  of  cases  in  which  it  is  held  that  a  receiver 
appointed  in  one  State  will  be  permitted  to  take  possession  of  property  in 
another  (Bank  v.  MeLeod,  38  Ohio  St.  174,  184;  Hurd  v.  City  of  Elizabeth, 
41  New  Jersey  L.  1 ) . 

"  The  principal  ground  of  distinction  between  the  two  classes  of  cases 
appears  to  be  this :  Where  there  are  creditors,  or  other  persons  having  claims 
upon  the  property,  residing  within  the  State  where  it  is  situated,  the  courts  of 
that  State  will  not  permit  the  foreign  receiver  to  take  possession,  preferring 
the  rights  of  its  own  citizens  to  those  of  the  people  of  another  jurisdiction, 
but  if  there  be  no  party  within  such  State,  claiming  an  interest  in  the  prop- 
erty, the  courts  thereof  will  permit,  and  in  a  proper  case  will  assist,  the  re- 
ceiver appointed  by  the  courts  of  the  State  where  the  owners  reside  to  take 
possession." 

See  also  Patterson  v.  Lynde,  112  111.  196;  mem.  20  Cent.  L.  J.  217,  and 
articles  in  22  Am.  Law  Eeg.  289,  7  South.  L.  J.  233;  Lycoming  Fire  Ins.  Co  v. 
Wright,  55  Vt.  526.  ^ 

30  Matter  of  Waite,  99  N.  Y.  433,  limiting  the  reasoning  but  not  the  conclu- 
sion in  Booth  V.  Clark,  17  How.  U.  S.  322,  where  territorial  limits  to  a  re- 
ceiver's power  were  strongly  insisted  on;  but  it  was  only  held  that  a  New  York 
receiver  in  a  creditor's  action,  who  took  no  assignment  from  the  debtor,  could 
not  in  the  courts  of  another  jurisdiction,  recover  as  against  creditors  there, 
the  proceeds  of  a  foreign  claim. 

31  O'Callaghan  v.  Fraser,  37  Hun,  483. 

32  Badger  v  Sutton,  30  App.  Div.  294,  52  N.  Y.  Supp.  16.  And  see,  also, 
Nat.  Un.  Bank  v.  Riger,  38  App.  Div.  123,  56  N.  Y.  Supp.  545. 

33  Rev.  St.,  Part  11,  chap.  5. 
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fined  in  great  detail.^*  The  main  distinctions  are,  that  a  statu- 
tory receiver  is,  by  force  of  the  statute,  an  assignee  and  vested  with 
title  without  the  formality  of  an  assignment ;  that  it  is  his  duty 
to  advertise  for  claims,  and  he  has  statutory  powers  to  discover 
and  coerce  delivery  of  the  assets ;  to  call  meetings  of  creditors ;  to 
refer  or  compromise  disputed  claims ;  to  allow  set-off ;  and  to  make 
distribution.  In  a  general  sense,  a  receiver,  any  of  the  important 
powers  of  whom  are  defined  by  statute,  is  sometimes  spoken  of  as 
a  statutory  receiver,  but  the  technical  meaning  of  the  phrase  is  in 
its  application,  in  the  law  of  corporate  litigation,  fo  the  perma- 
nent receiver  [i  e.,  a  receiver  appointed  by  final  judgment]  in  an 
action  to  sequester  the  assets  of  a  corporation,  and  to  distribute 
them  among  creditors,  or  to  dissolve  a  corporation  and  to  distribute 
the  assets,  or  to  forfeit  or  vacate  charters,  and  to  receivers  ap- 
pointed in  the  special  proceedings  provided  by  law  for  the  volun- 
tary dissolution  of  a  corporation.*®  The  court  may  confer  on  a 
lemporary  receiver,  in  a  proceeding  for  the  voluntary  dissolu- 
tion,*^ or  in  an  action  to  sequester  the  property  of  a  corporation 
and  to  distribute  it  or  to  dissolve  or  forfeit  its  charter,*^  the  pow- 
ers of  a  stautory  receiver,  except  that  no  distribution  can  be  made 
by  him  without  an  order  of  the  court.** 

6.  Powers  of  common-law  receivers.~\  —  Under  the  old  practice 
a  common-law  receiver  was  simply  what  his  name  indicated,  an 
officer  to  get  in  assets  and  hold  and  preserve  them,  until  it  should 
be  time  to  deliver  over;  he  was  merely  a  custodian.*®  When  he 
held  property  it  was  by  possession,  not  by  title ;  when  he  sued  to 
recover  property  or  debts  due  the  party,  he  sued  in  the  name  of 
the  party  of  whose  property  he  was  receiver.  If  it  became  desir- 
able for  him  to  take  any  active  step  not  directed  in  the  order 

appointing  him,  some  party  to  the  cause  must  move  the  court;  it 

« 

3*2  N.  Y.  R.  S.,  39-51,  art.  8.    (Birdseye's  Eev.  Stat.  3d  ed.,  pp.  3866-3875.) 

35  N.  Y.  Code  Civ.  Pro.,  §  2419.  Such  a  statutory  receiver  is  so  vested  with 
the  property  rights  of  the  dissolved  corporation,  that  even  the  receiver's  dis- 
charge will  not  divest  him  of  a  right  of  action  which  the  corporation  could 
have  enforced.    Michel  v.  Betz,  108  App.  Div.  241,  95  N.  Y.  Supp.  844. 

36  N.  Y.  Code  Civ.  Pro.,  §  2423. 
s-rid.,  §§  1788,  1789. 

38  See  extensive  note  on  the  subject  of  statutory  receivers  in  19  Abb.  N.  C. 
oo". 

39  See  Larsen  v.  U.  S.  Mortg.  &  T.  Co.,  104  App.  Div.  76,  93  N.  Y.  Supp.  610; 
Badger  v.  Sutton,  30  App.  Div.  294,  52  N.  Y.  Supp.  16. 
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was  not  the  receiver's  function  to  act  without  directions  nor  to 
ask  leave  or  directions  to  do  anything. 

Successive  statutes  enlarged  the  powers  of  such  receivers,  by 
enabling  them  to  sue  in  their  own  names,*"  to  take  and  hold  title 
to  real  and  personal  property,*^  to  disaffirm,  treat  as  void,  and  resist 
acts  done  in  fraud  of  creditors,*^  and  to  recover  assets  and  damages 
from  fraudulent  transferees;**  and  the  rules  of  court  have  con- 
ferred some  incidental  powers  stated  below,  such  as  otherwise 
would  need  to  be  repeated  in  every  order  of  appointment,  or  in 
subsequent  instructions. 

It  results  that  under  the  present  practice  a  common-law  receiver, 
as  well  as  a  statutory  receiver,  is  an  officer  with  active  duties,  who 
after  his  appointment  is  not  to  wait  for  the  parties  to  set  him  in 
motion.  His  powers  are  defined  by  the  court  (so  far  as  necessary 
in  addition  to  these  statutes  and  rules  of  court)  according  to  the 
necessities  of  each  case,  the  guiding  principle  being  that  the  power 
to  appoint  a  receiver  includes  all  that  is  reasonably  necessary  for 
conserving  and  realizing  upon  the  assets.  But  he  is  still  a  mere 
custodian,  without  any  title  to  the  assets  until  assignment  or  statu- 
tory investiture.** 

7.  Sequestrator.] — A  sequestrator  is  in  American  practice  a 
receiver,*^  and  may  be  either  a  common-law  or  a  statutory  receiver, 
according  to  the  case.  The  appointment  of  a  receiver  who  takes 
possession  is  a  sequestration. 

8.  Action  necessary.]  —  Under  the  code  procedure  the  appoint- 
ment cannot,  except  by  express  statutory  authority,*^  be  made, 
unless  an  action  is  brought  or  about  to  be  brought.*'^     It  cannot 

40  N.  Y.  L.,  1845,  chap.  112,  §  2. 

*i  Id.,  §  1,  revised  in  N.  Y.  Code  Civ.  Pro.,  §  716. 

42  N.  Y.  L.,  1858,  chap.  314,  §  1. 

43  Id.,  §  2. 

44  Quincy,  etc.,  R.  E.  Co.  v.  Humphreys,  28  Abb.  N.  C.  332. 

45  Donnelly  v.  West,  17  Hun,  564  (and  cases  cited). 

48  As  in  case  of  voluntary  dissolution  of  a  corporation  under  N.  Y.  Code  Civ. 
Pro.,  §  2419,  etc.,  or  in  some  cases  of  moneyed  corporations,  specially  regulated. 

47  See  supra,  p.  82,  paragraph  18,  note  51.  Compare  People  v.  Norton, 
1  Paige,  17;  McCarthy  v:  Peake,  9  Abb.  Pr.  164. 

In  Pressly  r.  Harrison,  102  Ind.  14,  1  N.  E.  Rep.  188,  Mitchell,  J.,  delivering 
the  opinion  of  the  court,  on  holding  that  appointment  of  a  receiver  on  the 
written  consent  of  a  defendant  not  served  nor  appearing  was  illegal,  says: 
"  We  know  of  no  decided  ease,  except  where  the  court  was  authorized  by  statute 
to  preserve  the  estates  of  infants  and  lunatics,  in  which  a  receiver  was  ap- 
pointed before  a  suit  was  pending.    If  an  immediate  necessity  therefor  is  shown 
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be  made  on  petition  when  no  action  is  contemplated;  nor  in  a 
special  proceeding.*®  When  it  is  a  part  of  the  final  relief,  a  com- 
plaint should  be  presented ;  but  the  court  have  jurisdiction  to  grant 
it  like  any  other  provisional  remedy,  on  the  issue  of  the  summons, 
and  in  anticipation  of  its  service,  and  when  so  granted  it  is  deemed 
to  be  granted  in  the  action,  and  the  court  has  jurisdiction  from  the 
time  of  making  the  order,  provided  service  of  summons  is  made 
in  due  course.*® 

9.  The  practice]  application  to  court.'] — Application  must  be 
made  to  the  court,  not  to  a  judge  out  of  court,^"  except  in  those 
instances  where,  as  in  the  case  of  supplementary  proceedings  under 
the  New  York  statute,  the  power  is  expressly  given  to  a  judge." 
Even  a  general  provision  allowing  a  judge  out  of  court  to  hear 
and  decide  motions  does  not  necessarily  include  the  power  to 
appoint  a  receiver  f^  but  such  an  appointment  by  a  judge  in  vaca- 
tion, if  afterward  confirmed  by  the  court  in  term,  will  be  deemed 
to  have  been  made  by  the  court  itself.''* 

But  the  court  may  delegate  the  power  of  appointment  to  a 
referee,"  except  in  supplementary  proceedings. 

10. order  to  show  cav,se.]  — A  judge  out  of  court  may 

make  an  order  to  show  cause  why  a  receiver  should  not  be  ap- 

to  exist,  the  application  for  a  receiver  may  be  entertained  when  the  action  is 
commenced,  which,  under  the  rule  here,  is  when  process  is  issued,  or  an  appear- 
ance to  the  action  is  entered  in  the  manner  recognized;  but  as  the  appointment 
of  a  receiver  in  any  case  is  a  provisional  remedy,  auxiliary  to  the  action,  or 
the  relief  prayed  for  therein,  neither  the  court  in  term  nor  judge  in  vacation 
can  acquire  jurisdiction  to  appoint  a  receiver  until  there  is  an  action  pending. 
The  application  for  a  receiver  is  an  interlocutory  proceeding  in  a  pending  suit. 
Brinkman  v.  Eitzinger,  82  Ind.  358;  Dale  v.  Kent,  58  Ind.  584;  Merchants'  & 
Manufacturers'  Bank  v.  Kent  Circuit  Judge,  43  Mich.  292,  5  N.  W.  Rep.  627. 
Unless  it  is  shown  that  on  account  of  absence,  or  for  some  other  cause,  process 
cannot  be  served  on  the  defendant,  the  application  should  not  be  entertained 
until  after  service  and  notice." 

48  Matter  of  Hancock,  27  Hun,  575,  holding  that  the  fact  that  an  appeal  to 
the  Supreme  Court,  from  an  order  of  a  surrogate  vacating  probate,  is  pending, 
does  not  bring  the  administration  into  the  Supreme  Court  so  as  to  give  that 
court  jurisdiction  to  appoint  a  receiver  of  the  estate,  on  motion. 

<9  N.  Y.  Code  Civ.  Pro.,  §  416. 

SON.  Y.  Code  Civ.  Pro.,  §§  713,  1810;  Pressly  v.  Harrison,  102  Ind.  14, 
1  N.  E.  Rep.  188;  Ireland  v.  Nichols,  7  Robt.  476. 

51 N.  Y.  Code  Civ.  Pro.,  §  2464. 

52  Hammock  v.  Farmers'  Loan  &  Trust  Co.,  105  U.  S.  77. 

63  Hervey  v.  Illinois  Midland  Ry.  Co.,  28  Fed.  Rep.  169. 

54  N.  Y.  Code  Civ.  Pro.,  §  827,  preserves  the  old  power  in  thiai  respect  in 
those  cases  where  a  receiver  can  be  appointed  by  the  court. 
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pointed  by  the  court,®^  and  why  an  injunction  should  not  be 
granted;  and  if  injunction  is  sought,  the  judge  may  (except  in 
the  corporation  cases  stated  in  par.  12,  below),  by  the  same  ex  'parte 
order,  enjoin  meanwhile.^^ 

11.  —  w)ien.\  —  Under  the  old  practice  the  motion  was  usually 
made  upon  the  coming  in  of  the  answer,  but  on  grounds  of  emer- 
gency was  allowed  before  answer.  Under  the  present  practice  it 
is  usual  to  apply  at  the  commencement  of  the  action  in  cases  of 
insolvency,  and  in  other  cases  either  before  or  after  answer, 
according  to  the  necessity  of  the  case. 

12.  —  injunction.]  —  Unless  an  injunction  is  granted,  the 
creditors  are  not  restrained  by  the  appointment  of  a  temporary 
receiver  from  continuing  their  pending  actions,  and  enforcing 
judgments  against  attached  property. °^  If  the  action  is  by  a 
judgment-creditor  to  sequestrate  the  property  of  a  corporation,^^ 
or  by  the  attorney-general,  either  for  dissolution  of  an  insolvent  or 
suspended  corporation,^®  or  to  vacate  a  charter,  etc.,®**  or  in  any 
action  if  the  injunction  is  one  "  suspending  the  general  and 
ordinary  business  of  a  corporation,  or  of  a  joint-stock  association, 
consisting  of  seven  or  more  persons,  or  suspending  from  office,  or 
restraining  from  the  performance  of  his  duties,  a  trustee,  director, 
or  other  officer  thereof,"  ®^  the  restraining  order  or  injunction 
under  the  ISTew  York  statute  cannot  be  granted  by  a  judge,  even 
pending  a  motion  for  receiver;  except  of  course  in  the  first  judicial 
district,  where  a  judge  may  make  an  order  that  the  court  might. ®^ 

If  the  injunction  restrains  proceedings  by  creditors,  it  has  no 
extra  territorial  effect.^ 

13.— in  what  county.] — Under  the  New  York  statute  the 
motion  for  a  receiver  of  a  corporation  in  an  action  to  sequestrate 
all  its  property,  or  dissolve  it,  and  for  distribution,  must  be  made 

53  See  paragraph  13  (lelow) ,  and  supra,  p.  128. 

58  See  p.  900  of  this  volume. 

5T  Bennett  v.  Elec.  Const.  Co.,  8  App.  Div.  301,  40  N.  Y.  Supp    1139 

58  N.  y.  Code  Civ.  Pro.,  §§  1784,  1787. 

59  M,  §§  1785,  1787. 
eoid.,  §§  1798,  1802,  1810. 

61  Id.,  §  1809,  and  see  note  64   {below). 

62  See  supra,  p.  90. 

63  Union  Nat.  Bank  v.  Leary,  95  App.  Div.  381,  88  N.  Y.  Supp.  652. 
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at  Special  Term  in  the  judicial  district  within  which  its  principal 
business  office  is  located.^* 

This  does  not  apply  to  a  judgment-creditor's  action  to  remove 
a  fraudulent  obstruction  to  the  enforcement  of  the  lien  of  his  judg- 
ment on  specific  property  as  distinguished  from  one  to  sequester 
and  distribute  its  assets  generally  for  the  benefit  of  other  creditors 
besides  the  plaintiff. 

In  foreclosure,  the  order  can  be  made  only  in  the  county  where 
the  action  is  triable.^^ 

14.  —  three  methods  of  moving.]  —  There  are  three  methods 
of  proceeding  for  the  appointment  of  a  receiver.  In  ordinary 
cases  the  court  makes  the  appointment,  either  naming  the  re- 
ceiver, or  inserting  on  the  settlement  of  the  order  the  name  of  one 
agreed  on  by  the  parties.®''  Another  method  is  to  refer  it  to  a 
referee,  to  appoint  and  take  security ;  and  this  may  be  a  convenient 
method,  now  as  well  as  formerly,  where  a  reference  is  necessary 
for  the  purpose  of  examining  the  defendant  on  oath,  and  super- 
intending the  transfer  of  the  assets.  The  third  method  is  to  refer 
it  to  a  referee,  to  report  the  name  of  a  receiver  to  be  appointed  by 
the  court;  and  this  is  still  occasionally  used  but  only  where,  from 
the  importance  of  the  trust  or  peculiar  circumstances  of  the  case, 
an  extended  inquiry  is  desirable  in  making  a  selection. 

Where  the  second  of  these  methods  is  pursued,  the  appointment 
by  the  referee  is  effectual  without  an  order  of  confirmation ;  but  any 
party  in  interest  may  except  to  the  report,  or  petition  that  the 

64  For  the  rule  applicable  to  motions  in  other  actions,  see  supra,  p.  101. 
It  is  provided  by  N.  Y.  L.  1883,  chap.  378,  §  1,  as  amended  by  L.  1896,  chap.  282, 
that  "  every  application  hereafter  made  for  the  appointment  of  a  receiver  of 
a  corporation  [meaning  for  the  appointment  of  a  receiver  in  proceedings  to 
dissolve  it,  or  sequestrate  and  distribute  all  its  effects  and  not  applying  to  fore- 
closure of  a  corporation  mortgage.  U.  S.  Trust  Co.  v.  N.  Y.,  West  Shore,  etc., 
Ry.  Co.,  101  N.  Y.  478,  35  Hun,  341],  shall  be  made  at  a  Special  Term  of  the 
Supreme  Court  held  in  and  for  the  judicial  district  in  which  the  principal 
business  office  of  the  corporation  is  located." 

Section  9  of  the  same  act  provides  in  part  that  "  all  applications  to  the 
court  contemplated  by  this  act  shall  be  made  in  the  judicial  district  where 
the  principal  office  of  the  corporation  against  which  proceedings  are  taken  is 
located."    L.  1883,  chap.  378,  as  amended  by  L.  1896,  chap.  282. 

65  Knick.  Trust  Co.  v.  Oneonta,  etc.,  R.  R.  Co.,  41  Misc.  204,  83  N.  Y.  Supp. 
930. 

66  Suggestion  of  selection  by  a  stranger  reproved.  O'Mahoney  v.  Belmont, 
62  N.  Y.  133,  aff'g  37  Super.  Ct.  223;  Id.,  380. 
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report  may  be  reviewed  f  this  was  held  a  proper  practice  under 
the  Code  of  Procedure.®* 

15_  —  fhe  complaint  and  affidavits;  rules  for  drawing  them.'] — 
The  rules  stated  on  this  subject  (on  pages  903  to  906)  apply  to 
motions  for  a  receiver  as  well  as  to  those  for  injunctions,  except 
that  there  is  no  authority  for  requiring  the  complaint  to  ask  the 
appointment  of  a  temporary  receiver.®''  Allegations  on  informa- 
tion and  belief  in  a  verified  complaint,  of  facts  peculiarly  within 
defendant's  knowledge,  when  not  met  by  denial,  are  established 
for  the  purpose  of  showing  plaintiff's  apparent  right.'"' 

A  prayer  in  the  complaint  for  a  receiver  as  a  part  of  the  final 
relief,  is  sufficient  notice  to  sustain  a  clause  for  receiver  in  the 
judgment.^' 

The  grounds  for  receivership  other  than  those  which  form  part 
of  the  cause  of  action,  need  not  be  alleged  in  the  complaint,^^  even 
where  a  permanent  receivership  is  part  of  the  ultimate  relief 
sought.''* 

16.  — notice  required.] — As  a  naked  question  of  power,  the 
court,  unless  restrained  by  statute,  can  appoint  ex  parte,  but  the 
power  is  rarely  and  cautiously  exercised,  and  only  in  the  case  of 
an  absentee  defendant''*  or  some  pressing  emergency.''^     As  a  gen- 

er  Matter  of  Eagle  Iron  Works,  8  Paige,  385;  Bowersbank  v.  Collaaseau, 
3  Ves.  164. 

68  Wetter  v.  Schlieper,  7  Abb.  Pr.  92. 

69  In  Pressly  v.  Harrison,  102  Ind.  14,  1  N.  E.  Rep.  188,  it  ia  well  said  that  a 
complaint  is  not  essential. 

70  See  Holland  Trust  Co.  v.  Consol.  Gas  Co.,  85  Hun,  454,  32  N.  Y.  Supp.  820. 
TlHigh  on  Rees.,  3d  ed.,  §   114,  citing  Newell  V.  Sohnull,  73  Ind.  241. 

72  High  on  Recs.,  3d  ed.,  §  88. 

Thus  in  an  action  for  the  dissolution  of  a  partnership  the  facts  which  show 
an  interest  in  the  assets,  and  a  right  to  dissolution,  and  an  accounting  and 
payment,  must  be  pleaded;  but  the  additional  fact  (which  with  these  formi 
the  ground  for  receivership )  that  the  assets  are  in  danger,  need  not  be  pleaded. 
Hottenstein  v.  Conrad,  9  Kans.  435. 

73  High  on  Recs.,  3d  ed.,  §  83  says,  it  is  not  indispensable  to  the  appoint- 
ment either  of  a  temporary  or  a  permanent  receiver  that  the  bill  should  con- 
tain a  specific  prayer  for  a  receiver,  if  the  facts  stated  are  sufiBcient  to  justify 
the  appointment  [citing  a  number  of  oases]. 

The  omission  of  the  prayer  for  a  receiver  in  the  complaint  was,  however, 
adverted  to  as  material  (Latimer  v.  Eddy,  46  Barb.  61,  66),  where  injunction 
was  asked  for,  the  effect  of  which  would  be  to  suspend  all  the  powers  of  the 
officers. 

74  See  Form  No.  687,  Alford  v.  Berkele,  29  Hun,  633  (holding  notice  to  non- 
resident partner  not  necessary,  in  action  to  dissolve  partnership ) . 

75  People  V.  Alb.  and  Susq.  R.  R.  Co.,  55  Barb.  344,  38  How.  Pr.  228. 
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eral  rule,  notice  should  be  given,  which  should  be  personal,  but  may 
be  by  order  to  show  cause,  with  an  injunction  meanwhile.'^'^ 

Under  the  New  York  statute'^^  ex  parte  appointment  before 
judgment,  in  cases  within  the  scope  of  the  statute,'^*  is  forbidden, 
"  unless  the  adverse  party  has  failed  to  appear'"  in  the  action, 
and  the  time  for  his  appearance  has  expired,"  or  unless  service 
by  publication  has  been  ordered,^"  or  the  mortgage  in  process  of 
foreclosure  contains  a  receiver's  clause.®^ 

The  notice  of  motion  may  be  served  with  the  summons  and 
complaint.*^ 

Where  there  are  several  defendants,  the  court  may  act  on  proof 
of  service  on  one  defendant  for  himself  and  for  a  co-defendant 
whom  he  represents  as  authorized  agent  in  the  management  of  the 
property  in  question.^ 

The  court  may  act  on  the  appearance  of  counsel  to  oppose  the 
motion,  without  service  of  notice.^* 

17.  — in  corporation  cases.]  — Where  a  receiver  is  appointed 
in  an  action,  other  than  by  or  pursuant  to  a  final  judgment,  notice 

76Devoe  v.  Ithaca  &  O.  E.  R.  Co.,  5  Paige,  521;  Verplanok  v.  Mere.  Ins.  Co., 
2  id.  438. 

7"N.  Y.  Code  Civ.  Pro.,  §  714.  "Adverse  party  ""here  appears  to  mean  the 
party  in  possession.     §  713,  subd.  1. 

TSAlford  V.  Berkele,  29  Hun,  633,  where  the  court,  in  an  action  to  dissolve 
a  partnership,  say :  "  It  was  always  the  rule  of  the  Court  of  Chancery  to 
appoint  a  receiver  in  like  cases  without  notice  to  a  non-resident  partner.  There 
was  then,  and  there  is  now,  no  way  to  serve  a  notice  of  motion  out  of  the  State. 
Section  713  provides  for  cases  in  addition  to  cases  specially  provided  by  law. 
Section  1947  specially  gives  power  to  the  court  to  appoint  a  receiver  in  eases 
cf  partnership."  Hence  appointment  without  notice  to  a  non-resident  defendant 
was  sustained.  But  a  receiver  of  a  corporation  may  only  be  appointed  upon 
notice.    Section  1810,  as  amended  by  L.  1903,  chap.  290. 

79  See  supra,  p.  734,  note  17. 

The  requirement  of  notice  relates  to  the  creation  of  the  receivership,  not 
necessarily  to  the  appointment  of  a  successor  on  the  death  of  the  first  ap- 
pointee.   Nicholl  V.  Boyd,  90  N.  Y.  516. 

80  Fletcher  v.  Krupp,  35  App.  Div.  586,  55  N.  Y.  Supp.  146. 

81  Code  Civ.  Pro.,  §  714,  as  amended  in  1903. 

82  High  on  Recs.,  3d  ed.,  §  114,  expresses  the  opinion  that  formal  service  of 
process  is  not  essential,  but  cites,  to  the  contrary.  Whitehead  v.  Wooten,  43 
Miss.  523. 

83 High  on  Recs.,  3d  ed.,  §  116,  citing  Mays  v.  Rose,  Freem.  (Miss.)  703; 
Maguire  v.  Allen,  1  Ball  &  B.,  75,  and  see  note  76  (above). 

84  McLean  v.  Lafayette  Bk.,  3  McLean,  503;  High  on  Recs.,  3d  ed.,  §  116. 

Whether  serving  an  affidavit  is  a  sufficient  appearance  to  dispense  with 
•service  of  notice,  see  High  on  Recs.,  3d  ed.,  §  103,  citing  Vann  v.  Barnett,  2 
Bro.  C.  C.  158.  holding  that  it  is. 

64 


1010  Abbott's  peactice  and  fobms. 

of  the  application  for  appointment  must  be  given  to  the  proper 
officer  of  the  corporation.*^ 

If  an  injunction  is  sought,  "  suspending  the  general  and  ordinary- 
business*^  of  a  corporation,  or  of  a  joint-stock  association,  consist- 
ing of  seven  or  more  persons,  or  suspending  from  office  or  restrain- 
ing from  the  performance  of  his  duties  a  trustee,  director  or  other 
officer  thereof,"  personal  notice  of  the  application  therefor  must, 
under  the  jSTew  York  statute,  be  given  to  the  proper  officer  of  the 
corporation  or  association,  or  to  the  trustee,  director  or  other  officer 
enjoined.®^ 

The  appearance  of  the  corporation  by  attorney  on  an  application 
for  an  injimction,  a  receiver  and  a  decree  dissolving  the  corpora- 
tion, is  presumed  to  be  authorized,  as  is  an  appearance  in  an 
ordinary  action;  such  appearance  gives  jurisdiction  to  the  same 
extent  as  though  it  were  on  actual  service  of  process.** 

18. to   the   attorney-general.'] — Under   the   ISTev?   York 

statute**  notice  must  be  given  to  the  attorney-general  of  all  motions 

85 N.  Y.  Code  Civ.  Pro.,  §  1810  (as  amended  by  L.  1903,  chap.  290). 

86  As  to  what  is  such  suspension,  see  Hewlett  v.  N.  Y.,  West  Shore,  etc.,  R.  E. 
Co.,  14  Abb.  N.  C.  328. 

87  N.  Y.  Code  Civ.  Pro.,  §  1809.  Ah  injunction  in  violation  of  this  is  void. 
Id.  This  provision,  on  a  view  of  the  whole  section,  will  be  found  to  be  of 
broader  application  than  the  Act  of  1883,  requiring  notice  to  the  attorney- 
general  in  actions  for  sequestration,  or  dissolution  and  distribution. 

The  vice-president  of  a  banlt,  being  also  a  director,  is  a  proper  officer  on 
whom  to  serve  notice  of  motion  for  a  receiver.  People  v.  Central  City  Bank, 
53  Barb.  412,  35  How.  Pr.  428. 

A  plaintiff  who  is  an  officer  of  the  corporation  cannot  get  jurisdiction  by 
having  service  of  summons  for  it  made  on  himself.  St.  Louis,  etc.,  Co.  v. 
Sandoval  Coal  &  Min.  Co.,  Ill  111.  32,  17  Chic.  Leg.  N.  135,  and  cases  cited. 

As  to  proceeding  when  no  officer  can  be  found  to  be  served,  see  Dayton  v. 
Borst,  7  Bosw.  115,  118. 

88  Matter  of  Atty.-Gen.  v.  Guardian  Mut.  Life  Ins.  Co.,  77  N.  Y.  272. 

89  N.  Y.  L.,  1883,  chap.  378,  §  8,  is  as  follows:  "  §  8.  A  copy  of  all  motions 
and  all  motion  papers,  and  a  copy  of  any  other  application  to  the  court,  to- 
gether with  a  copy  of  the  order  or  judgment  to  be  proposed  thereon  to  the 
court,  in  every  action  or  proceeding  now  pending  for  the  dissolution  of  a  cor- 
poration or  a  distribution  of  its  assets,  or  which  shall  hereafter  be  commenced 
for  such  purpose,  shall,  in  all  cases,  be  served  on  the  attorney-general,  in  the 
same  manner  as  provided  by  law  for  the  service  of  papers  on  attorneys  who 
have  appeared  in  actions,  whether  the  applications  but  for  this  law  would  be 
ex  parte  or  upon  notice,  and  no  order  or  judgment  granted  shall  vary  in  any 
material  respect  from  the  relief  specified  in  such  copy  or  order,  unless  the 
attorney-general  shall  appear  on  the  return  day  and  have  been  heard  in  rela- 
tion thereto;  and  any  order  or  judgment  granted  in  any  action  or  proceeding 
aforesaid,  without  such  service  of  such  papers  upon  the  attorney-general,  shall 
be  void,  and  no  receiver  of  any  such  corporation  shall  pay  to  any  person  any 
money  directed  to  be  paid  by  any  order  or  judgment  made  in  any  such  action 
or  proceeding,  until  the  expiration  of  eight  days  after  a  certified  copy  of  such 
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in  actions  or  proceedings  for  the  dissolution  of  a  corporation  or  a 
distribution  of  its  assets;  the  statute  does  not  apply  to  receivers 
appointed  in  foreclosure,^"  but  is  understood  to  include  not  only 
an  action  to  dissolve  a  corporation  or  forfeit  or  vacate  its  charter,'"'^ 
but  also  a  creditor's  action  which  contemplates  the  sequestration 
of  all  its  property  for  the  benefit  of  all  its  creditors,  as  distin- 
guished from  an  action  in  the  nature  of  a  creditor's  action  to  reach 
for  his  exclusive  benefit  specific  property  upon  which  the  creditor 
has  acquired  a  lien  by  judgment  or  issue  of  execution  giving  him 
priority. 

Such  notice  must  be  given  even  of  motions  otherwise  ex  parte, 
except  that  it  is  not  necessary  to  serve  the  papers  on  the  attorney- 
general  before  applying  for  an  order  to  show  cause.®^ 

An  order  is  void  for  want  of  notice  to  the  attorney-general,^^ 
but  may  be  cured  by  an  order  confirming  it,  made  on  notice  to  him, 
at  least  so  far  as  to  make  it  valid  from  the  date  of  making  the  latter 
order.  ^*  But  notice  of  the  application  for  the  confirming  order 
must  be  given  to  a  receiver  or  other  person,  who,  though  not  a  party 
to  the  action,  had  already  moved  in  the  action  for  relief  against 
the  void  order.®* 

Notice  need  not  be  given  to  the  attorney  general  of  a  motion  to 
appoint  an  auxiliary  receiver  of  a  foreign  corporation.'® 

19..  —  form  of  notice. 1  —  The  notice  of  motion  should  express 
shortly  but  clearly  the  object  of  the  application,  for  in  general  the 
court  will  not  extend  the  order  beyond  the  notice.®'^ 

The  property  should  be  indicated,  but  it  is  enough  to  say  "  of 
all  the  property "  of  a  defendant  named ;  or,  of  the  rents  and 
profits  of  all  his  real  property. 

order  or  judgment  shall  have  been  served  as  aforesaid  upon  the  attorney- 
general." 

00  U.  S.  Trust  Co.  v.  N.  Y.,  W.  S.  &  B.  R.  R.  Co.,  101  N.  Y.  478,  9  Civ,  Pro. 
Rep.  113. 

91  Eustace  v.  N.  Y.  Building  Loan  Banking  Co.,  98  App.  Div.  97,  90  N.  Y. 
Supp.  784. 

92Greason  v.  Goodwillie  Wyman  Co.,  22  Wkly.  Dig.  560;  s.  c,  less  clearly 
reported  on  this  point  in  38  Hun,  138;  Matter  of  Vanamee,  8  N.  Y.  Supp.  219, 
29  St.  Rep.  198,  aflf'd,  119  N.  Y.  646. 

93  Whitney  V.  N.  Y.  &  A.  R.  R.  Co.,  32  Hun,  164,  5  Civ.  Pro.  Rep.  118. 

9*  Jlorrison  v.  Menhaden  Co.,  37  Hun,  522.  See,  also,  Matter  of  Stone  Bridge, 
13  N.  Y.  Supp.  770,  37  St.  Rep.  617. 

95  Whitney  t'.  N.  Y.  &  Atl.  R.  R.  Co.,  32  Hun,  164,  5  Civ.  Pro.  Rep.  118. 

96  Woerishoflfer  v.  North  Riv.  Constr.  Co.,  6  N.  Y.  Civ.  Pro.  Rep.  113. 

9T  Edwards  on  Receivers  in  Eq.   (12th  ed.)   77,  1  Grant's  Ch.  Pr.  144.     See 
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Unless  specific  directions  are  asked,  it  is  enough  to  say,  "  with 
the  usual  powers ;  "  but  it  is  desirable  to  add  the  usual  clause,  "  for 
such  other  or  further  relief  as  to  the  court  may  seem  just." 

Where  notice  to  the  attorney-general  is  required  by  the  New 
York  statute,  the  papers  served  must  also  include  a  copy  of  the 
proposed  order  or  judgment;  and  if  he  does  not  appear,  or  does 
appear  and  objects,  no  relief  substantially  different  from  that 
stated  in  the  proposed  form  can  be  granted. 

20.  Who  may  he  appointed.^ — A  receiver  shoiild  be  a  resident 
within  the  jurisdiction,^®  but  the  court  has  power  to  appoint  a 
non-resident,  and  may  properly  do  so  where  he  is  also  receiver  of 
the  same  defendant  in  another  jurisdiction.^® 

A  trust  company  may,  under  a  ISTew  York  statute^  be  appointed 
without  giving  security.-'  All  parties  not  in  defaxilt  must  consent 
in  order  that  the  clerk,  deputy  or  assistant,  may  be  appointed  in 
ISTew  York  county.^ 

The  parties  niay  properly  suggest  names  of  suitable  persons  to 
the  court.*  In  voluntary  dissolution  proceedings  the  court  may 
appoint  a  director,  officer  or  stockholder.* 

21.  Prudential  rules  for  drawing  order  appointing  receiver;  — 
recitals.  ]  —  See  that  the  recitals  include  the  appearances,  or  due 
notice;  and,  in  case  of  property  of  an  absentee,  the  making  of  an 

Whitney  r.  Buekman,  26  Cal.  447  (receiver  appointed  in  a  proper  case,  though 
the  notice  of  motion  was  only  for  an  injunction). 

98  Chamberlain  v.  Greenleaf,  4  Abb.  N.  C.  92. 

The  rules  guiding  the  choice  of  a  party  or  the  officer  or  agent  of  a  party, 
are  so  peculiar  to  the  class  of  actions  involved  that  it  would  scarcely  be  useful 
to  state  them  here  further  than  to  say  that  in  a  controversy  between  debtor 
and  creditor  (other  than  foreclosure)  a  strictly  indifferent  person  is  sought. 
See  Townsend  ■;;.  Oneonta,  etc.,  R.  Co.,  86  App.  Div.  604,  83  N".  Y.  Supp.  1034. 
In  controversies  between  partners,  joint-owners,  and  in  corporation  cases,  the 
fact  of  possession  and  conversance  with  the  property  are  advantages  in  favor 
of  appointing  a  party,  or  officer,  or  agent  against  which  is  to  be  weighed  what- 
ever objection  is  made  on  the  ground  of  unfairness  or  implication  in  the  wrongs 
leading  to  the  litigation.  See  Gillin  v.  Campbell,  9  N.  Y.  St  Rep  538: 
Eichberg  v.  Wickham,  21  N.  Y.  Supp.  647. 

99  In  Woerishoffer  v.  N.  R.  C.  Co.,  99  N.  Y.  398,  a  New  Jersey  receiver  was 
appointed  ancillary  receiver  here. 

1  Banking  Law,  §§  156,  158. 

2  Code  Civ.  Pro.,  §  90.  Violation  of  the  section  is  an  irregularity  merely 
Moore  v.  Taylor,  40  Hun,  56.  e,  j  j- 

3  Bruns  v.  Stewart  Mfg.  Co.,  18  N.  Y.  Wkly.  Dig.  331. 

4  Code  Civ.  Pro.,  §  2429.  Appointment  as  receiver  in  a  sequestration  action, 
of  a  former  director  and  treasurer,  held  valid  as  against  collateral  attack 
Townsend  v.  Oneonta,  etc.,  R.  R.  Co.,  86  App.  Diy.  604,  83  N    Y    Supp    1034 
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order  for  service  by  publication;  and,  in  corporation  cases,  the 
personal  service  of  notice ;  also  the  service  of  notice  on  the  attorney- 
general  with  copy  of  proposed  order ;  —  or  appearances  equivalent 
thereto.^ 

22.  —  designating  property.]  — An  order  for  a  receiver  ought, 
if  practicable,  to  state  so  distinctly,  on  the  face  of  it,  over  what 
property  the  receiver  is  appointed,  that  one  who  reads  it  may  know 
what  it  is  of  which  the  of&cer  of  the  court  is  in  possession,  or 
directed  to  take  possession.® 

A  defect  in  this  respect  can  be  supplied  however  by  amend- 
ment, or  by  a  reference  to  asfcertain  the  particulars ;  and  in  many 
classes  of  cases,  all  that  is  practicable  in  the  order  of  appointment 
is  a  general  designation,  to  be  followed  by  a  discovery  of  par- 
ticulars. 

In  case  of  doubt  as  to  whether  an  article  of  property  is  within 
the  scope  of  the  receivership,  the'  court  can  appoint  the  receiver 
pending  its  determination.''^ 

23.  — date;  relation  hack.] — As  priority  of  right  may  depend 
on  the  time  of  making  the  order,  the  date  of  the  making  and  entry 
of  the  order  should  appear.  Upon  filing  the  required  security,  the 
receiver's  right  relates  back  to  the  entry  of  the  order  appointing 
him.* 

As  against  the  adverse  interests  of  third  persons,  the  court  cannot 
even  by  an  express  clause  give  the  appointment  effect  by  relation 
back  to  an  earlier  time.^ 

5  For  the  importance  of  full  and  accurate  recitals,  see  supra,  p.  221. 
eO'Mahoney  v.  Belmont,  62  N.  Y.  133;  Crow  v.  Wood,  13  Beav.  271.     s.  P., 
as  to  injunction,  p.  906  of  this  volume. 

7  Barry  v.  Kennedy,  11  Abb.  Pr.  (N.  S.)  421,  426  (dictum;  a  receiver  being 
denied  because  the  item  was  a  market  stand  not  capable  of  control  by  a 
receiver ) . 

8  Matter  of  Christian  Jensen  Co.,  128  N.  Y.  550;  Matter  of  Lenox  Corp., 
57  App.  Div.  515,  68  N.  Y.  Supp.  103,  aflT'd,  167  N.  Y.  623.  But  not  to  the 
signing  of  the  order  bv  the  judge  with  direction  to  clerk  to  enter.  Wilcox  v. 
Nat.  Shoe  &  L.  Bank,  67  Apn.  i)iv.  466,  73  N.  Y.  Supp.  900. 

9  Artisans'  Bank  r.  Treadwell,  34  Barb.  553,  unless,  perhaps,  it  may  be  to 
the  time  when  the  motion  was  brought  on  before  the  court.    See  supra,  p.  219. 

The  question  as  to  the  time  when  the  appointment  of  a  receiver  takes  effect 
may  require  a  different  answer  according  to  whether  it  is  raised  as  against 
creditors  or  as  against  an  assignee  in  bankruptcy,  or  as  against  a  hona  fide 
purchaser  from  the  defendant,  or  in  respect  to  a  continued  course  of  dealing 
with  the  defendant  and  the  receiver  succeeding  to  the  possession. 
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24.  —  duration.]  —  The  appointment  is  usually  expressed  to 
be  "  during  the  pendency  of  this  action ;"  and  an  order  which  says 
nothing  of  the  duration  of  the  receivership  will  be  construed  as  if 
so  expressed.^" 

25.  — powers.] — An  order  which  says  nothing  of  powers,  or 
only  that  the  appointment  is  "  with  the  usual  powers,"  is  valid ; 
and  the  receiver  will  have  such  special  powers  as  may  be  given  by 
general  rule  of  court,  or  by  subsequent  order  in  the  cause." 

If  the  case  is  not  one  in  which  the  statute  authorizes  the  ap- 
pointment of  a  statutory  receiver  — that  is  to  say  a  receiver 
having  the  powers  of  an  assignee  in  insolvency^^  —  an  order  in 
general  language  conferring  on  him  the  powers  of  such  a  receiver 
does  not  make  him  such,  but  he  is  to  be  regarded  as  having  the 
powers  of  a  common-law  receiver  only,  without  statutory  power  to 
sell,  and  subject  to  the  control  of  the  court. ^' 

26.  — usual  powers;  special  directions.]  — Mere  appointment, 
"  with  the  usual  powers,"  imports  that  the  receiver  may,  without 
further  order,  reduce  the  assets  to  possession,  so  far  as  he  can  do 
so  without  suit.  The  New  York  rules  of  court^*  also  give  to  the 
receiver  of  a  debtor  power,  without  special  order,  to  sue  on  de- 
mands and  to  compromise  such  as  are  unsafe  or  doubtful,  and  to 
convert  the  personal  estate  and  effects  into  money. 

The  powers  conferred  by  statute  on  receivers  in  general,  such 
as  to  sue,  and  to  set  aside  fraudulent  transfers,  should  not  be 

Compare  Chamberlain  v.  Rochester,  etc.,  Co.,  7  Hun,  557;  Matter  of  Berry, 
26  Barb.  55 ;  Cook  v.  Cole,  55  Iowa,  70,  7  N.  W.  Kep.  489. 

As  to  who  has  priority  where  two  receivers  are  appointed  on  the  same  day, 
see  People  v.  Central  City  Bank,  53  Barb.  412,  35  How.  Pr.  428. 

As  to  successive  receivers,  see,  also,  Bank  of  Mut.  Redemption  v.  Sturgis, 
9  Bosw.  608;  State  i'.  Jacksonville,  etc.,  R.  R.  Co.,  15  Fla.  201. 

10  High  on  Recs.,  3d  ed.,  §  9,  citing  Weems  v.  Lathrop,  42  Tex.  207. 

11  In  Negus  v.  City  of  Brooklyn,  10  Abb.  N.  C.  ISO,  187,  in  holding  that  a 
taxpayer  might  maintain  a  suit  to  enjoin  a  municipal  corporation  from  grant- 
ing a  new  franchise  to  the  receivers  of  an  insolvent  railroad  company,  it  ia 
said  that:  "  Receivers,  appointed  pendente  lite,  except  in  cases  (of  which  this 
ease  is  not  one)  where  by  statute  they  are  made  assignees,  have  no  powers 
which  have  not  been  conferred  upon  them  by  the  order  for  their  appointment. 
They  are  officers  of  the  court,  and  their  duty  is  merely  to  protect  the  property 
or  fund  during  the  litigation.  Their  acts  are  ohe  acts  of  the  court  when  duly 
sanctioned,  but  when  not  so  sanctioned  they  have  no  greater  effect  than  the 

.acts  of  other  unauthorized  officers  or  agents."    This  statement  is  undoubtedly 
sound,  subject  to  the  qualifications  in  the  text. 

12  See  paragraph  6,  p.  1003. 

13  Hackley  v.  Draper,  60  N.  Y.  88,  95. 

1*  N.  Y.  Gen.  Rules  No.  77.    See,  however,  p.  1021,  n.  44,  of  this  volume. 
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exercised  in  any  given  case,  not  within  the  above  statement,  -with- 
out the  special  direction  of  the  court ;  and  although  such  direction 
may  be  obtained  on  subsequent  application,  it  may  facilitate  the 
successful  performance  of  the  receiver's  duties,  if  those  powers,  a 
disposition  to  oppose  or  evade  which  may  be  anticipated,  are 
expressly  stated  in  the  order  of  appointment. 

27.  —  corporation  receivers.]  —  By  N.  Y.  Code  Civ.  Pro., 
§  1788,  a  receiver  appointed  before  judgment  in  an  action  by  a 
judgment  creditor  to  sequestrate  the  property  of  a  corporation  and 
distribute  it  as  in  the  case  of  voluntary  dissolution,  or  in  an  equity 
action  by  the  attorney-general  or  a  creditor,  or  stockholder,  to  dis- 
solve a  corporation  or  forfeit  its  franchises  [but  religious  corpora- 
tions, any  corporation  which  the  regents  of  the  university  have 
power  to  dissolve,  and  municipal  and  other  political  corporations 
are  excepted,  §  1804],  has  only  the  following  powers  and  those 
incidental  to  the  exercise  thereof,  unless  other  powers  of  a  statu- 
tory receiver  are  specially  conferred  upon  him,  viz.,  "  to  collect 
and  receive  the  debts,  demands,  and  other  property  of  the  corpora- 
tion ;  to  preserve  the  property,  and  the  proceeds  of  the  debts  and 
demands  collected;  to  sell  or  otherwise  dispose  of  the  property 
as  directed  by  the  court;  to  collect,  receive,  and  preserve  the  pro- 
ceeds thereof;  and  to  maintain  any  action  or  special  proceeding, 
for  either  of  those  purposes." 

A  permanent  receiver  in  any  action  of  the  same  description  as 
above  stated,  with  the  same  exceptions  (and  "permanent"  here 
includes  a  temporary  receiver  made  permanent  by  a  judgment), 
has  all  the  powers  and  authority  conferred,  and  is  subject  to  all 
the  duties  and  liabilities  imposed  upon  a  receiver  appointed  upon 
the  voluntary  dissolution  of  a  corporation,  that  is  to  say  he  is  a 
statutory  receiver.^^ 

The  powers  of  a  permanent  receiver  may  be  expressly  conferred 
on  a  temporary  receiver  in  the  same  cases,  except  that  a  temporary 
receiver  cannot  make  any  distribution  among  creditors  or  stock- 
holders before  final  judgment  unless  specially  directed  to  do  so 
by  the  court. 

28.  — assignment  to  receiver.] — As  the  appointment  of  a 
common-law  receiver  does  not,  of  itself,  vest  in  him  a  salable  title 

15  N.  Y.  Code  Civ.  Pro.,  §§  1788,  1790. 
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to  real  property,"  and  as  question  may  arise  as  to  whether  it  vests 
in  him  such  title  to  personal  property  and  things  in  action, 
especially  in  another  jurisdiction,  it  is  useful  (except  in  cases 
where  all  the  property  is  within  the  jurisdiction  and  mere  custody 
is  the  object,  or  the  receivership  is  of  rents  and  profits  only)  to 
take  a  direction  that  the  defendant  assign  and  convey  to  the  re- 
ceiver. Of  course  this  direction  is  less  common  in  a  receivership 
created  as  a  provisional  remedy  than  in  a  permanent  receivership 
created  by  final  judgment;  and  is  rarely  allowed  before  answer. 

Taking  such  assignment  vests  the  legal  title  in  the  receiver,^'' 
and  supports  his  right  to  possession,  and  his  action  in  his  own 
name  as  receiver  in  those  jurisdictions  where  an  action  may  be 
brought  in  the  name  of  an  actual  assignee  or  a  trustee  of  an  express 
trust. 

A  statutory  receiver. —  that  is, —  one  appointed- by  or  after 
judgment  in  an  action  to  dissolve  a  corporation  or  forfeit  its 
charter,  or  to  sequester  and  distribute  all  its  assets, —  is  by  force 
of  his  appointment  an  assignee,  without  the  execution  of  any 
instrument  by  the  corporation  ;^*  and  hence  in  such  case  no  direc- 
tion to  assign  is  needed.  In  the  same  class  of  corporate  actions 
the  court  may  now  give  to  the  appointment  of  a  temporary  re- 
ceiver, as  a  provisional  remedy,  the  same  effect,  and  any  other 
of  the  powers  of  a  statutory  receiver,  except  that  of  making  distri- 
bution without  special  order. 

By  the  K.  Y.  statute,"*^  a  receiver,  whether  common-law  or  statu- 
tory, and  whether  pendente  lite  or  permanent,  may,  if  appointed 

16  This  is  the  settled  law,  Chautauque  Bk.  v.  Eisley,  19  N.  Y.  369;  St. 
LoTiis,  etc.,  Mining  Co.  v.  Sandoval,  etc..  Coal  &  Mining  Co.,  Ill  111.  32;  s.  c, 
17  Chic.  Leg.  N.  135  {dictum)  ;  Dawley  v.  Brown,  65  Barb.  107,  common-law 
receiver's  sale  held  to  give  no  title  because  there  was  no  assignment  to  him. 
s.  p.,  Union  Bank  v.  Warner,  12  Hun,  306;  KJeeney  v.  Home  Ins.  Co.,  71  N.  Y. 
396,  401,  27  Am.  Rep.  60. 

But  cr^es  to  the  contrary,  which  apply  to  statutory  receivers  are  often  cited 
without  qualification,  as  if  they  applied  to  common-law  receivers.  Many  au- 
thorities declaring  that  a  receiver  acquires  title  to  personalty  without  assign- 
ment, and  by  relation  back,  are  really  not  on  the  question  of  salable  title,  but 
only  affirm  that  he  takes  in  preference  to  subsequent  lienors,  etc. 

And  this  seems  to  be  the  point  actually  decided  in  Atty.-Gen.  v.  Atlantic 
Mutual  Life  Ins.  Co.,  100  N.  Y.  279,  and  is  the  point  of  the  often  cited  opinion 
of  Sandfoed,  V.  C,  in  Mann  v.  Pentz,  2  Sandf.  257   (rev'd,  3  N.  Y.  415). 

"  See  Rockwell  r.  McGovern,  69  N.  Y.  294. 

18  Matter  of  Schuyler  Steam  Tow  Boat  Co.,  136  N.  Y.  169.  The  same  is 
true  of  a  receiver  in  supplementary  proceedings,  after  due  record  of  the  order 
of  the  personal  assets,  though  not  of  the  real  property,  of  the  judgment  debtor. 

19  N.  Y.  Code  Civ.  Pro.,  §  716. 
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in  an  action  in  the  Supreme  Court  or  a  county  court,  or  in  a 
special  proceeding  for  the  voluntary  dissolution  of  a  corporation, 
take  and  hold  real  property  as  the  court  may  direct.-  Doubtless 
the  like  power  can  be  conferred  by  order  of  court.  But  this  stat- 
ute gives  no  title,  but  only  power  to  take  title. 

A  receiver  in  supplementary  proceedings  has  no  title  to  the  real 
property.  ^^^ 

Where  an  assignment  is  directed  to  be  made,  if  there  be  doubt 
as  to  the  property,"  or  as  to  defendant's  compliance,  a  reference 
should  be  ordered.^" 

The  court,  however,  has  power,  in  some  cases  at  least,  to 
transfer  the  title  without  depending  on  an  assignment  by  the 
defendant.^^ 

29.  — direction  to  collect  debts.] — A  general  authority  to 
collect  debts  allows  the  receiver  to  receive  them  in  advance  of  be- 
coming due,^^  and  also  to  take  a  security  or  obligation  in  place 
of  money,  if  the  parties  in  interest  consent  to  receive  it. 

30.  — direction  to  give  possession,  attorn,  etc.]  — An  implied 
or  express  direction  to  the  receiver  to  take  possession,  etc.,  is 
enough  to  authorize  the  receiver  to  do  so,  and  to  make  a  refusal 
to  deliver  possession  to  him  actionable.  IMoreover,  after  such 
direction,  those  who  (having  notice)  actively  interfere  with  such 
possession,  will  be  guilty  of  contempt.  But  such  a  direction  is 
not  enough  to  make  it  a  contempt  to  refuse  to  deliver."^  The 
order  appointing  a  receiver  should  therefore  usually  contain  a 
direction  that  the  party  and  third  persons  in  possession  under 

19a  Chadeayne  v.  Gwyer,  83  App.  Div.  403,  82  N.  Y.  Supp.  198. 

20  See  Forms  below. 

21  Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in  Silver  i . 
Ladd,  7  Wall.  219,  228,  holding  that  plaintiff  was  equitably  entitled  to  land 
which  had  been  awarded  to  defendant,  says :  "  The  most  usual  mode  under 
the  chancery  practice,  unaffected  by  statute,  is  to  compel  the  defendant,  in 
person,  to  convey  to  plaintiff,  or  to  have  such  conveyance  made  in  his  name, 
by  a  commissioner  appointed  by  the  court  for  that  purpose.  In  some  of  the 
States  it  is  provided  by  statute  that  a  decree  of  the  court  shall  operate  as  ;•. 
conveyance  where  it  is  so  expressed  in  the  decree,  and  additional  relief  may  be 
granted  by  giving  possession  of  the  land  to  plaintiff,  quieting  his  title  as 
against  defendants,  and  enjoining  them  from  asserting  theirs.  The  prayer  for 
general  relief  in  the  bill  in  this  case  is  sufficient  to  justify  any  or  all  these 
modes  of  relief."  s.  p.,  Burrall  v.  Eames,  5  Wise.  260;  Sproule  v.  Winant, 
7  T.  B.  Monr.  (Ky.)   195;  Baker  v.  City  St.  Louis,  75  Mo.  671. 

22  0Icott  V.  Heermans,  3  Hun,  431,  435. 

23  McKelsey  v.  Lewis,  3  Abb.  N.  C.  61. 
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him  shall  deliver  possession  to  the  receiver,  and  this  direction 
should  be  so  clearly  expressed  that  the  person  intended  can  be 
punished  for  conten:r)t  if  on  service  of  a  copy  of  the  order  and 
proper  demand  by  the  receiver  .he  refuses  to  obey. 

If  there  be  doubt  as  to  the  specific  articles,  a  reference  should 
be  ordered,  or  the  receiver  left  to  sue. 

The  receiver's  appointment  gives  him  no  right  to  property  in 
the  custody  of  the  defendant  which  the  latter  does  not  own,  and 
his  creditors  cannot  claim  as  against  the  real  -owner .^* 

31.  _  io  lease.]  —  To  avoid  personal  liability,  the  receiver 
will  usually  ask  leave  to  lease  vacant  premises,  unless  leave  be 
given  by  the  order  of  appointment,  although  it  is  generally  under- 
stood that  leave  to  lease  for  periods  not  exceeding  one  year  may 
be  granted  of  couse,  without  notice  to  the  parties.^^ 

Leasing  for  more  than  a  year's  term  should  not  be  done  except 
by  leave  of  court,  had  on  notice  to  the  parties  in  interest.^® 

32.  —  to  carry  on  business.]  —  The  "'^nrt  has  power  to  direct 
the  receiver,  whenever  necessary  for  the  benefit  of  the  property 
in  his  possession  and  the  interests  of  the  parties  therein,  to  carry 
on  the  business,^''  so  far  at  least  as  to  keep  a  going  concern  still 
going;  and  even  to  complete  the  construction  of  an  unfinished 
railroad.^* 

33.  — to  sell.]  — Authority  may  be  conferred  to  sell  personal 
property  so  far  as  necessary  to  realize  the  assets  withoiit  loss  or 
depreciation,  and  even  where  the  receivership  is  merely  for  cus- 

24  Corn  Ex.  Bank  v.  Blye,  101  N.  Y.  306. 

25  See  N.  Y.  Gen.  Rules  No.  77;  Booth  v.  Clark,  17  How.  (U.  S.)  322. 
28  Weeks  v.  Cornwall,  19  Abb.  N.  C.  356. 

27  Barton  v.  Barbour,  104  U.  S.  128  (railroad)  ;  Witherbee  v.  Witherbee,  17 
App.  Div.  181,  45  N.  Y.  Supp.  297;  Larsen  v.  U.  S.  Mort.  &  T.  Co.,  104  App. 
Div.  76,  93  N.  Y.  Supp.  610;  Bernheimer  v.  Schmid,  71  App.  Div.  244,  75  N.  Y. 
Supp.  899  ( power  to  borrow  money  and  pledge  assets  ■  erroneously  given) . 
Nason  Mfg.  Co.  v.  Garden,  Si  App.  Div.  365,  65  N.  Y.  Supp.  147  (authority  by 
statute  to  a  temporary  receiver  to  preserve  property  includes  the  completion 
by  him  of  contracts  for  work  entered  into  by  the  corporation) . 

In  the  absence  of  statutory  authority,  or  express  authorization  from  the 
court,  a  receiver  has  no  power  to  continue  the  business.  Appleton  v.  Welch, 
20  Misc.  343,  45  N.  Y.  Supp.  751.  He  is  not  obliged  to  complete  unfinished 
contracts  of  the  corporation.  Matter  of  Chasmar  Co.,  22  Misc.  680,  50  N.  Y. 
Supp.  1065.  If  he  continues  the  business  without  authority,  he  becomes  per- 
sonally liable.     Meyer  v.  Lexow,  1  App.  Div.  116,  37  N.  Y.  Supp.  67. 

28Moran  v.  Lydeeker,  11  Abb.  N.  C.  298. 
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tody,  such  a  direction  may  doubtless  be  given  as  to  perishable 
property."® 

34.  —  suits  hy;  express  authority.]  —  Mere  appointment  as 
receiver  does  not,  in  the  absence  of  statutory  or  judicial  authority, 
enable  to  sue  as  receiver,  even  for  the  purpose  of  reducing  the 
assets  to  possession.^'' 

A  permanent  receiver^^  appointed  on  the  dissolution  of  a  cor- 
poration, or  the  forfeiture  of  a  charter,  or  on  the  sequestration 
of  all  the  corporate  assets  for  distribution,  needs  no  judicial 
authority  to  sue,  for  he  is  a  statutory  receiver,  with  title  by  force 
of  appointment,  and,  without  assignment,^^  is  authorized  to  sue 
in  his  own  name.^* 

If  there  is  a  general  statutory  authority^*  or  rule  of  court^® 
authorizing  receivers  to  sue,  leave  to  sue  is  not  needed,  except  for 
the  better  protection  of  the  receiver  from  liability  for  costs,^^ 
etc.,  if  the  case  be  doubtful  and  proves  unsuccessful ;  or  as  sup- 
porting an  intended  suit  in  a  foreign  jurisdiction  in  which  the 
receiver  must  rely  on  the  comity  of  the  courts. 

But  a  general  statute  authority  to  receivers  to  sue  in  their  own 
names,  intended  to  supersede  the  old  practice  requiring  them  to 
sue  in  the  name  of  the  defendant,  does  not  dispense  with  the 
necessity  of  leave  to  sue  in  any  particular  case.^'^ 

29  See  Attachment.  But  not  to  sell  property  of  a  non-perishable  character, 
the  title  to  which  is  in  issue  in  the  action.    Brush  v.  Jay,  113  N.  Y.  482. 

30  Seymour  v.  Wilson,  16  Barb.  294,  2  Dan.  Ch.  Pr.  938;  Battle  v.  Davis, 
66  N.  C.  252;  gingerly  v.  Fox,  75  Pa.  St.  112;  Yeager  v.  Wallace,  44  id.  294, 
296;  Screven  v.  Clark,  48  Ga.  41  (holding  that  authority  "  to  collect  "  does  not 
authorize  suit).  Contra,  Case  v.  Berwin,  22  La.  Ann.  321;  Everett  v.  State, 
28  Md.  190. 

Where  the  receiver  took  neither  an  assignment  nor  leave  to  sue,  held  that 
the  statute  of  limitations  as  against  the  party  was  not  suspended.  Fincke  u. 
Funke,  25  Hun,  616. 

31  So  of  a  receiver  on  voluntary  dissolution.  N.  Y.  Code  Civ.  Pro.,  §  2419. 
And  of  a  receiver  in  supplementary  proceedings.  N.  Y.  Code  Civ.  Pro., 
§  2447,  etc.     ■ 

32  Gillet  V.  Fairchild,  4  Den.  80. 

33  Nathan  v.  Whitlook,  9  Paige,  152,  aflf'g,  3  Bdw.  215.  See  paragraph  5, 
supra. 

So  a  receiver  of  a  national  bank  may  sue  in  his  own  name  or  that  of  the 
bank  (First  Nat.  Bank  of  Bethel  v.  Nat.  Pahquioque  Bank,  14  Wall.  383,  401; 
s.  p.,  Kennedy  v.  Gibson,  8  id.  498,  506),  notwithstanding  the  statute  is  silent 
on  the  point. 

34  As  in  case  of  statutory  receivers  in  New  York.  S.  P.,  Hayes  v.  Brotzman, 
46  Md.  519. 

35  N.  Y.  Gen.  Rules  No.  77. 

36  See  note  in  5  Abb.  N.  C.  346. 

37  Seymour  v.  Wilson,  16  Barb.  294. 
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It  is  improper  to  add,  in  the  order  of  appointment,  a  general 
authority  to  sue  or  defend  without  further  order  of  court/® 

A  receiver,  with  full  power  to  sue,  may  properly  seek  instruc- 
tion from  the  court  to  protect  himself  as  against  those  beneficially 
interested.^^ 

35. in  other  jurisdictions. Y — The  American  doctrine  as 

now  settled  in  the  State  of  JSFew  York  and  I  believe  in  most  of 
the  other  States,  is  that  a  receiver  having  an  assignment,  or  the 
powers  of  a  statutory'  assignee,  may  sue  in  any  State,  and  will  be 
rcognized  as  having  a  standing  in  court;  but  the  courts  of  a 
jurisdiction  other  than  that  from  which  he  derives  authority  will 
not  usually  recognize  his  claim  to  assets  within  their  jurisdic- 
tion, to  the  prejudice  of  creditors  resident  there.*" 

Hence  it  is  important,  in  case  of  a  receiver  whose  appoint- 
ment does  not  by  statute  vest  him  with  the  powers  of  an  assignee, 
to  take  an  assignment ;  and  if  there  are  assets  and  creditors  in  a 
sister  State,  it  is  the  better  practice  in  important  cases  to  obtain 
there  the  appointment  of  an  ancillary  receiver  who  may  sue  there 
without   question.*^ 

36.  —  compromises.]  —  Power  to  compromise  is  implied  in 
some  cases;  but  application  for  leave,  upon  the  special  facts  of 
each  case,  is  safer  in  cases  involving  doubt  or  any  large  amount, 
rather  than  relying  on  a  general  direction.*^ 

37.  —  suits  against.]  —  The  court  may  direct  that  he  shall 
not  be  liable  to  sue  unless  leave  is  first  obtained  from  the  appoint- 

38  Witherbee  v.  Witherbee,  17  App.  Div.  181,  45  N.  Y.  Supp.  297. 

39  People  r.  Com.  Bank,  6  App.  Div.  194,  39  N.  Y.  Supp.  1000;  and  see 
section  IV  of  this  article,  title  Insteuctions. 

40  The  principle  is  fully  discussed  in  the  Matter  of  Waite,  99  N.  Y.  433 ; 
Mabon  v.  Ongley  Elec.  Co.,  156  N.  Y.  196;  Pruyn  v.  MeCreary,  105  App.  Div. 
302,  93  N.  Y.  Supp.  995.  See,  also,  cases  collected  in  24  Am.  L.  Reg.  403; 
59  Am.  Dec.  524,  note;  7  South.  Law  Rev.  233;  Howard  Nat.  Bank  v.  King. 
10  Abb.  N.  C.  346;  Lycoming  Fire  Ins.  Co.  v.  Wright,  55  Vt.  526,  and  cases 
cited.  A  different  principle  applies  to  policy-holders  in  insurance  companies. 
Parsons  V.  Charter  Oak  Ins.  Co.,  31  Fed.  Rep.  305. 

41  An  action  will  not  lie  to  procure  such  appointment.  Mabon  v.  Ongley 
Elec.  Co.,  156  N.  Y.  196. 

42  See  note  in  5  Abb.  N.  C.  346,  and  L.  1882,  §  133,  as  to  bank,  etc.,  receivers. 
N.  Y.  Gen.  Rules  No.  77  gives  this  power  to  the  receiver  of  "  the  debtor,"  but 
he  disburses  the  fund  at  his  peril  if  he  acts  without  the  court's  direction. 
Matter  of  Hone,  152  N.  Y.  522. 
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ing  court,*^  except  so  far  as  the  right  to  sue  is  given  by  statute,  as 
in  the  case  of  the  Act  of  Congress  of  March  3,  1887,  §  3. 

But  it  is  the  better  opinion  that  such  a  clause  in  the  order  can- 
not protect  the  receiver  from  being  sued  personally  to  charge  him 
in  his  individual  capacity  with  damages,  if  by  mistake  or  wrong- 
fully he  takes  possession  of  the  property  of  a  stranger,  or  does 
any  wrongful  act  for  which  he  may  be  sued  individually  as  a 
trespasser.**  But  if  he  acted  under  order  of  his  court  in  the 
alleged  trespass,  that  court  should  be  applied  to  to  correct  its 
order  before  suing  him.*^ 

Whether  the  receiver  should  litigate  a  claim  is  a  question  for 
the  court.*® 

38.  —  distribution.]  —  Directions  as  to  distribution  of  pro- 
ceeds should  not  usually  be  given  in  the  order  of  appointment,  for 
they  depend  on  a  determination  of  the  merits,  by  judgment.*'^ 

The  receiver  will  be  protected  for  payments  made  under  direc- 
tion of  court,  though  the  order  was  improvidently  made ;  *®  but 
this  protection  is  effective  only  against  those  creditors  properly 
notified  or  in  default.*® 

39.  — direction  for  security.]  — -The  clause  as  to  security  for- 
merly usual  was  that  "  upon  executing  a  bond,  etc.,  he  be  ap- 

43  Barton  v.  Barbour,  104  U.  S.  126. 

44  Hills  V.  Parker,  111  Mass.  50S;  Curran  v.  Craig,  22  Fed.  Rep.  101 ;  Barton 
V.  Barbour,  104  U.  S.  126.  See  the  conflicting  authorities  reviewed  in  21  Am. 
Law  Reg.  (N.  S. )  553.  The  true  distinction  ia  not  between  actions  which  seek 
to  reach  specific  property  in  his  custody  and  actions  for  damages,  but  between 
actions  a  recovery  in  which  would  reduce  the  fund,  and  actions  a  recovery  in 
which  could  not  do  so  nor  properly  appear  in  his  accounts  in  any  way.  The 
modern  doctrine  and  practice  is  that  the  title  or  possession  is  in  the  court,  of 
which  the  receiver  is  only  the  servant,  and  that  any  proceeding  to  get  satisfac- 
tion out  of  the  assets  directly  or  indirectly  should  be  by  application  to  the 
appointing  court. 

This  is  subject  to  the  qualification  that  the  courts  of  another  jurisdiction 
will  aid  creditors  and  claimants  domiciled  in  that  jurisdiction  to  reach  .and 
hold  assets  in  that  jurisdiction,  as  against  a  foreign  receiver,  whatever  his 
expressed  powers  may  be. 

45  Curran  v.  Craig,  22  Fed.  Rep.  101. 

46  Troy  Sav.  Bank  v.  Morrison,  27  App.  Div.  423,  50  N.  Y.  Supp.  225. 

47 High  on  Recs.  (2d  ed.),  citing  West  v.  Chasten,  12  Fla.  315;  Hubbard  v. 
Guild,  2  Duer,  685  (order  that  the  petitioner  have  payment,  in  priority,  re- 
versed, and  funds  stayed  in  receiver's  hands  with  leave  to  the  petitioner  to 
sue). 

48  See  Willis  v.  Shar^,  124  N.  Y.  406. 

49  People  V.  Family  Fund  Soc,  31  App.  Div.  166,  52  N.  Y.  Supp.  867;  appeal 
dismissed,  159  N.  Y.  534. 
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pointed  receiver."  The  better  form,  in  consonance  with  the  rule 
of  priority  now  usually  applied,  is  to  say  that  he  is  appointed 
receiver,  and  before  entering  on  the  duties  of  his  trust  he  must 
give  bond.  This  expresses  what  is  implied  in  the  old  form,  that 
the  lien  of  the  receivership  vests  on,  if  not  before,  making  of  the 
order  (or,  as  to  real  property,  it  may  be  on  receiving  an  assign- 
ment) ,  while  his  power  to  proceed  is  incomplete  until  he  qualifies. 
This  corresponds  to  the  rule  as  to  assignees  for  benefit  of  creditors. 

The  requirement  of  a  bond  may  be  waived  by  consent  of  all 
parties  in  interest.^"  But  since  there  is  a  statute  requiring 
security,  an  order  waiving  it  should  recite  that  it  was  made  on 
consent,^^  and  should  express  that  the  receiver  is  appointed  with- 
out security. 

An  irregularity  relating  to  the  security  is  not  available  col- 
laterally, and  may  be  cured  nunc  pro  tunc.^^  IsTor  does  an  omis- 
sion to  require  any  security  make  the  receiver's  appointment 
void.^3 

40.  — saving  clause  as  to  further  instructions.]  — A  clause 
in  the  order  reserving  the  right  to  either  party  to  apply  for  fur- 
ther directions  is  not  essential  to  preserve  the  power  of  the  court 
to  give  such  directions,  but  it  may  preclude  the  objection  that 
such  an  application  is  a  renewal  of  the  motion,  as  being  for  in- 
structions that  might  have  been  originally  asked;  and  such  a 
clause  should  never  be  omitted  where  the  order  is  made  by  con- 
sent or  its  extent  is  matter  of  contest. 

A  clause  reserving  the  right  to  the  receiver  to  apply  is  unneces- 
sary except  in  a  jurisdiction  where  the  old  rule  may  prevail,  that 
a  receiver  cannot  act  of  his  own  motion,  but  only  be  set  in  motion 
by  a  party. 

41.  Motion  on  pleadings  for  permanent  receiver.]  —  If  the 
answer  admits,  expressly  or  by  not  denying,  the  material  alle- 

50  An  order  entered  by  stipulation,  appointing;  a  receiver,  is  not  void  because 
requiring  a  bond  with  one  surety  only;  but  the  court  may,  by  virtue  of  its 
general  equity  powers,  as  well  as  under  Code  Civ.  Pro.,  §§  722,  723,  730,  amend 
it  before  judgment,  so  as  to  require  a  bond  with  two  sureties.  Holmes  v. 
McDowell,  15  Hun,  585;  aff'd,  76  N.  Y.  596,  on  this  opinion. 

51  See  p.  170,  as  to  such  recitals. 

52  Boynton  r.  Sprague,  100  App.  Div.  443,  91  N.  Y.  Supp.  839;  Livingston  v. 
Eaton,  90  Anp.  Div.  251,  85  N.  Y.  Supp.  500;  Holmes  v.  McDowell,  15  Hun, 
585 ;   aff'd,  76  N.  Y;  596. 

53  Matter  of  Spies,  92  App.  Div.  175,  86  N.  Y.  Supp.  1043. 
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gations  of  the  complaint,  plaintiff  may  move  for  judgment  on  the 
pleadings,^*  and  the  appointment  of  a  permanent  receiver  may 
be  made  at  once  or  directed  by  the  judgment. 

■i2.  Receivers  of  foreign  corporations.] — Where  property  of 
a  foreign  corporation  lies  in  the  local  jurisdiction,  and  a  general 
receiver  has  been  appointed  in  the  resident  State,  an  ancillary  or 
auxiliary  receiver  may  be  appointed  to  preserve  and  equitably 
distribute  the  part  of  the  property  in  another  jurisdiction,  in  an 
action  brought  by  a  stockholder,  or  policy  holder,  or  domestic 
creditor  for  the  purpose.^'  Such  an  action  cannot  be  brought  by 
the  foreign  receiver.®^ 

The  receivership  should  extend  only  to  the  fund  or  property 
within  the  local  jurisdiction,  or  sought  to  be  reached  upon  the 
accounting  demanded.^'' 

Notice  to  the  attorney-general  is  not  necessary  upon  an  appli- 
cation for  appointment  of  an  ancillary  receiver.^* 

The  dissolution  of  the  corporation  in  the  State  of  its  residence 
does  not  prevent  an  action  by  a  creditor  in  another  State  prior  to 
the  appointment  of  an  ancillary  receiver.'^® 

43..  Double  receiverships.]  ■ —  If,  on  application  for  the  ap- 
pointment of  a  receiver,  it  appears  that  a  receiver  of  the  same 
property  has  already  been  appointed  in  another  action,  it  is  usual 
to  appoint  the  same  person,  or  extend  the  first  receivership  to  in- 
clude the  objects  of  the  second  application.^" 

5*  See  chapter  X  on  Practice  in  Relation  to  Pleadings.  For  instances  see 
People  V.  Northern  R.  R.  Co.,  42  N.  Y.  217,  aflf'g  53  Barb.  98;  People  v.  Excel- 
sior Gas  Light  Co.,  Lawrence,  J.,  N.  Y.  Daily  h,.,  Jan.  26,  1886. 

53  Woerishoffer  v.  North  River  Construetion  Co.,  99  N.  Y.  398 ;  Reusens  v. 
Mfg.  &  Selling  Co.,  99  App.  Div.  214,  90  N.  Y.  Supp.  1010;  Popper  v.  Supreme 
Council,  Order  of  Chosen  Friends,  61  App.  Div.  405,  70  N.  Y.  Supp.  637;  Hall 
V.  Holland  House  Co.,  12  Misc.  55,  33  N.  Y.  Supp.  50;  Bidlaek  v.  Mason,  26 
N.  J.  Eq.   (11  C.  E.  Green)  230. 

For  statutes  and  rules  applicable  to  such  receivers  see  Goodrich  v.  Sander- 
son, 35  App.  Div.  546,  55  N.  Y.  Supp.  881;  Buckley  v.  Harrison,  10  Misc.  683, 
31  N.  Y.  Supp.  999,  1  Anno.  Cas.  335 ;  Taylor  v.  Atlan.  &  Grt.  West.  R.  R.  Co., 
57  How.  Pr.  9;  Central  Trust  Co.  v.  Wabash,  etc.,  R.  R.  Co.,  29  Fed.  Rep.  618. 

seMabon  v.  Ongley  Elec.  Co.,  156  N.  Y.  196. 

STHallenborg  v.  Greene,  66  App.  Div.  590,  73  N.  Y.  Supp.  403;  Acken  v. 
Coughlin,  103  App.  Div.  1,  92  N.  Y.  Supp.  700,  34  Civ.  Pro.  200. 

58  Woerishoffer  v.  North  River  Construction  Co.,  6  N.  Y.  Civ.  Pro.  Rep.  113. 

59  Hammond  v.  Nat.  Life  Assoc,  58  App.  Div.  453,  69  N.  Y.  Supp.  585. 

eo  As  to  the  necessity  of  making  the  receiver  in  the  first  suit,  or  those  whom 
he  represents  parties  in  the  second,  see  Bank  of  Mutual  Redemption  v.  Sturgis, 

9  Bosw.  608;  compare  a  further  decision  in  Id.  660;  and  see  Scheidt  v.  Sturgis, 

10  id.  606. 
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The  principal  exceptions  to  this  rule  are  made  in  the  following 
cases: 

(1)  Where  one  of  the  causes  is  in  a  State  court  and  the  other 
in  a  Federal  court. ^^ 

(2)  Where  the  first  appointment  is  in  an  action  which  pre- 
cludes the  other  application,  as  where  after  receiver  appointed 
in  a  creditor's  action  for  the  benefit  of  all  creditors  an  applica- 
tion is  made  by  another  creditor  in  his  separate  action.^^ 

(3)  Where  the  first  appointment  will  be  superseded  by  the 
second,  as  where,  after  a  creditor  has  had  a  receiver  of  corporate 
property  appointed,  an  action  for  dissolution  is  brought  and  an 
application  for  a  receiver  of  all  the  assets  is  then  made ;  or  where 
a  junior  mortgagee  has  had  a  receiver  of  the  rents  appointed  in 
his  action,  and  the  prior  mortgagee  applies  for  a  receiver  in  his 
later  action.^^ 

The  appointment  of  the  same  person  as  receiver  in  two  causes 

61  Young  V.  Aronson,  27  Fed.  Eep.  241. 

62  In  Corning  v.  Mohawk  Val.  Ins.  Co.,  11  How.  Pr.  190,  it  was  held  that  in 
a,  creditor's  action  to  sequester  the  property  of  a,  corporation  the  fact  that  a 
receiver  has  already  been  appointed  at  suit  of  another  creditor,  is  reason  for 
denying  an  application;  for  the  first  receiver  is  for  the  benefit  of  all  the 
creditors. 

N.  Y.  Gen.  Eule  No.  80,  after  regulating  motions  for  receiver  on  the  seques- 
tration of  the  property  of  a  corporation,  adds :  "And  where  a  receiver  has  been 
appointed,  his  appointment  shall  be  extended  to  any  subsequent  suit  or  pro- 
ceeding relating  to  the  same  estate  or  property  in  which  a  receiver  is  neces- 
sary." 

Where  a  receiver  was  appointed  in  pending  proceedings  for  voluntary  disso- 
lution, it  was  held  error  to  appoint  a  new  receiver  in  an  action  to  foreclose  a 
chattel  mortgage  upon  the  corporation's  property,  and  that  the  first  receiver- 
ship should  have  been  extended  merely,  with  proper  instructions  and  directions. 
Farmers'  Loan  &  Tr.  Co.  r.  Hotel  Brunswick  Co.,  12  App.  Div.  626,  42  N.  Y. 
Supp.  350.  Or,  the  receiver  might  be  properly  directed  to  retain  the  avails  in 
his  hands  subject  to  further  order  of  the  court.  Matter  of  Busch  Brewing  Co., 
41  App.  Div.  205,  58  N.  Y.  Supp.  812.  The  court  in  extending  the  receivership 
should  not  adjudicate  upon  the  claims  of  the  respective  parties  to  the  fund 
coming  into  his  hands.  Putnam  v.  Henderson,  etc.,  Co.,  49  App.  Div.  361, 
63  N.  Y.  Supp.  250. 

By  section  2466  only  one  receiver  in  supplementary  proceedings  can  be  ap- 
pointed; upon  subsequent  applications,  the  receivership  must  be  extended. 

In  State  Bank  of  Syracuse  v.  Gill,  23  Hun,  410,  it  was  held  that  the  fact 
that  a  receiver  of  a  judgment-debtor's  property  has  already  been  appointed  in 
supplementary  proceedings  does  not  bar  an  application  for  a  receiver  by  a, 
judgment-creditor  in  an  action  to  reach  assets,  nor  require  that  the  same  per- 
son should  be  appointed;  the  question  whether  the  same  or  a  different  receiver 
should  be  appointed  was  within  the  discretion  of  the  Special  Term. 

03  Holland  Trust  Co.  v.  Consol.  Gas  Co.,  85  Hun,  454,  32  N.  Y.  Supp.  830 
(the  existing  receiver  has  no  priority  of  claim  to  be  appointed  in  the  later 
action ) . 


PROVISIONAL    REMEDIES. IV.    KECEIVEK.  1025 

does  not  necessarily  alter  the  rights  of  the  parties ;  '^  but  he  acts 
subject  to  the  directions  of  the  court;  and,  on  a  reference  for  the 
purpose,  or  otherwise,  the  distinction  of  assets  may  be  ascer- 
tained and  preserved. 

Appointment  of  a  receiver  in  a  second  action  is  subject  to-  the 
right  of  the  court  first  acquiring  jurisdiction  and  appointing  a 
receiver  to  determine  the  destination  of  the  fund.''^ 

After  a  receiver  is  appointed  and  vested  with  title  in  one  suit, 
if  a  subsequent  application  for  a  receiver  is  made  in  another 
suit  by  adverse  claimants,  the  defendant  should  set  up  the  first 
receivership ;  and,  if  an  order  for  a  receiver  in  the  second  suit 
is  granted,  either  have  the  same  person  appointed  or  his  receiver- 
ship extended,  or  should  have  the  direction  to  assign  in  the  second 
suit  qualified  by  excepting  what  has  been  assigned  in  the  first. 

If  he  lets  the  second  appointment  be  made  by  consent  or  de- 
fault, he  cannot  insist  on  such  a  qualification. ®® 

The  appointment  of  a  permanent  receiver  in  the  Supreme 
Court  supersedes  the  appointment  of  a  temporary  receiver  in  the 
same  court  though  in  a  separate  action.^ 

44.  Special  receivers.]  — The  court  has  power,  in  an  action 
brought  by  a  receiver  to  reach  particular  property,  to  appoint  a 
special  receiver  of  that  property ;  ®®  but  under  the  enlarged  jiowers 
and  more  direct  procedure  now  usual,  this  course  is  rarely  re- 
sorted to. 

A  special  receiver,  when  appointed,  is  a  common-law  receiver, 
and  entirely  subject  to  the  direction  of  the  court. 

45.  Death  or  resignation  of  receiver.]  —  The  death  or  re- 
moval of  a  statutory  receiver  does  not  abate  an  action.^'    It  may 

64  See  Howell  v.  Ripley,  10  Paige,  43;  Herring  v.  N.  Y.,  Lake  Erie  &  W. 
R.  R.  Co.,  19  Abb.  N.  C.  340. 

65  0'Mahoiiey  v.  Belmont,  62  N.  Y.  133,  149. 

66  Chittenden  v.  Brewster,  2  Wall.  191  (holding  that  where  an  assignee  for 
benefit  of  creditors  omitted  to  set  up  the  first  receivership  as  an  objection  to 
the  second,  it  was  error  to  accept  assets  already  assigned,  and  he  was  person- 
ally responsible  in  consequence). 

67Glines  v.  Biiighamton  Trust  Co.,  68  Hun,  511,  22  N.  Y.  Supp.  1023. 

68  For  instance,  see  Leavitt  v.  Yates,  4  Edw.  Ch.  134.  Here  a  bill  was  filed 
by  receiver  of  banking  corporation  to  set  aside  trust  deed  and  compel  delivery 
to  him  of  the  company's  notes  illegally  issued  thereunder.  Special  receivers 
were  appointed  upon  motion,  and  after  trial  had,  a  decree  was  made  declaring 
the  notes  void  as  against  the  receiver. 

69  N.  Y.  Code  Civ.  Pro.,  §  766,  2  R.  S.  472,  §  85  ( 1  Birdseye's  Rev.  St.,  3d 
el,  p.  761). 

65 
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be     continued    by    his     successor,     even     -without     a     substitu- 


tion. 


Property  rights  vested  in  the  receiver  vest  in  the  court.' 


FORMS. 


680. 


681. 


I.    General  Foems. 

675.  Affidavit  to  obtain  order  to  show 

cause  why  receiver  should  not 
be  appointed. 

676.  Notice  of  motion  for  injunction 

and  appointment  of  receiver. 

677.  Another  Form. —  Order  to  show 

cause  why  receiver  should  not 
be  appointed,  with  injunction. 

678.  Suggestion  of  name  for  receiver. 

679.  Order  appointing  receiver.     (Gen- 
eral Form.) 

Order  of  reference  to  appoint  re- 
ceiver.    (General  Form.) 

Report  by  referee  of  appointment 
of  receiver. 

682.  Order  of  reference  to  nominate  a 

receiver,  etc. 

683.  Report  of  referee  nominating  re- 

ceiver. 

684.  Another  Form;  reporting  several 

names. 

685.  Another  Form;  in  case  of  a  cor- 

poration   nominating    several 
stockholders. 

686.  Order    confirming    referee's    re- 

port, and  appointing  receiver 
accordingly. 

687.  Order  ex  parte  appointing  tem- 

porary receiver  of  property  of 
absentee  who  cannot  be  per- 
sonally served. 
Order  appointing  receiver,  after 
report,  findings,  or  verdict,  on 
a  trial  of  the  issues. 

after  appointment  in  an 

other  jurisdiction  of  a  receiver 
claiming  adversely. 
690.  Another  Form. 


11.   Action  to  beach  specific 
chattels. 
691.  Order  for  receiver  of  specific  per- 
sonal property. 


688. 


689. 


III.     CEEDITOE's  ACTION. 

692.  Order  of  reference  to  appoint  a 

receiver  in  a  creditor's  action. 

693.  Order     appointing    receiver     m 

creditor's  action,  with  usual 
injunction. 

694. without  prejudice  to  the 

rights  of  prior  lienors,  and 
with  optional  leave  to  keep 
down  charges. 

IV.   Estates  of  decedents. 

695.  Order  appointing  receiver  of  the 

estate  of  a  deceased  person; 
short  Form. 

696.  Another  Form. — With  full  direc- 

tions. 

697.  Order  of  reference  to  appoint  re- 

ceiver of  an  estate. 

V.  Foeeclosuee. 

698.  Affidavit  to  obtain  appointment 

of  receiver  in  foreclosurt. 

699.  The  same. — Affidavit  to  the  pro- 

ceedings, to  annex. 

700.  Order     appointing     receiver     of 

rents  and  profits  in  foreclos- 
ure or  other  action  affecting 
real  property;  with  injunc- 
tion against  aefendant. 

701.  The  same  on  foreclosure,  by  the 

trustees  of  a  corporation  mort- 
gage, for  benefit  of  bond- 
holders. 

702.  Another   Form. —  Order   for   ap- 

pointment of  receiver  in  rail- 
road foreclosure  ( including 
amendment  of  complaint,  and 
with  full  general  powers). 

VI.  Pabtneeship. 

703.  Affidavit    upon    application    for 

receiver  of  the  partnership 
assets. 


TOHegewisch  v.  Silver,  140  N.  Y.  414;  Dougherty  v.  King,  41  App.  Div.  1, 
58  N.  Y.  Supp.  67.  An  ancillary  receiver  of  a  foreign  corporation  may  con- 
tinue a  pending  action  without  substitution.  Sigua  Iron  Co.  v.  Brown,  171 
N.  Y.  488. 

Tl  Smith  V.  Barnum,  59  App.  Div.  291,  69  N.  Y.  Supp.  253. 
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704.  Order     appointing     receiver     of 

partnership  asseta,  short 
Form ;    by    consent. 

705.  A    fuller     Form,    with    special 

powers  and  saying  clause  as 
to  consent. 

706.  Order  appointing  a  partner  re- 

ceiver, with  a  reference  to 
appoint  some  other  person  if 
he  fail  to  qualify. 

707.  Another  Form. —  Referring  it  to 

a  referee  to  appoint  and  su- 
perintend assignment. 

708.  The  same. —  Made  pending  a  ref- 

erence for  an  accounting. 

709.  Order  appointing,  as  receiver  of 

partnership,  their  assignee 
for  benefit  of  creditors,  with 
full  directions. 

710.  Order    authorizing    partner    to 

continue  business. 

711.  —  appointing  managing  receiver 

of  a  joint  business. 
7i2.  —  appointing  manager  of  a  mine. 

VII.     COEPOEATION  CASES. 

A.  Miscondiwt  of  officers. 

713.  Notice  of  motion  for  receiver  of 

assets  of  corporation  and  in- 
junction against  officers  for 
their  misconduct. 

714.  Order  to  show  cause  why  a  re- 

ceiver should  not  be  appointed 
at  suit  of  the  People  or  a 
stockholder,  officer  or  creditor, 
for  misconduct  of  directors, 
etc. 

715.  Order    granting    injunction    and 

appointing  receiver  of  prop- 
erty because  of  misconduct  of 
officers   (with  suspension). 

B.  Bequestration  at  suit  of  judgment- 
creditor. 

716.  Affidavit  to  obtain  appointment 

of  receiver  in  a  judgment- 
creditor's  action  to  sequestrate 
corporate  property. 


717.  Complaint  in  such  action. 

718.  Order  to  show  cause  thereon. 

719.  The  same. — A  fuller  Form. 

720.  Admission     by    attorney-general 

of   service  of   motion  papers, 
and  proposed  order. 

721.  Order     appointing     receiver     in 

judgment-creditor's  action,  to 
sequestrate,  etc. — Short  Form. 


C  Dissolution  at  suit  of  attorney- 


722.  Complaint  in  action  by  People  to 

dissolve  insolvent  corporation. 

723.  Injunction  on  the  foregoing  com- 

plaint. 

724.  Another  Form. — Order  granting 

injunction  against  corpora- 
tion, and  appointing  receiver 
of  all  its  property. 


D.  Dissolution  at  suit  of  stockholder 
or  creditor. 

725.  Petition  of  stockholder  or  cred- 

itor for  leave  to  sue. 

726.  Order   granting   leave   to   stock- 

holder or  creditor  to  com- 
mence action  for  dissolution. 

727.  Order    enjoining   creditors   from 

suing  corporation  pending  ac- 
tion for  sequestration  or  dis- 
solution, etc. 


E.  Receiver  of  foreign  corporation. 

728.  Order    appointing    ancillary    re- 
ceiver of  foreign  corporation. 


F.  In  proceedings  for  voluntary 
dissolution. 

729.  Order  appointing  temporary  re- 
ceiver, enjoining  creditors,  etc. 


I.  Gbnerai  Fokms. 

FORM  No.  675. 

Affidavit  to  obtain  order  to  show  cause  why  receiver  should  not  be  appointed. 

(General  Form.72) 

[As  in  Form  No.  52,  p.  169  of  this  volume^  stating  in  para- 
graph II,   the  facts  supporting   the   application   except  so  far 


72  For  other  Forms,  see  pp.  698,  716. 
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as  they  have  heen  stated  on  knowledge  and  deemed  to  he  suffi- 
ciently proved,  hy  a  verified  complaint,''^  or  admitted  by  defend- 
ants' answer. '\ 

\_State  value  of  property  to  come  into  receiver's  possession,  etc., 
as  thus  in  case  of  proposed  receiver  of  rents  and  pro/its:] 

That  the  lands,  tenements,  and  premises  [or  other  property'], 
in  the  pleadings  in  this  cause  mentioned,  and  of  which  a  receiver 
is  sought  to  be  appointed,  are  now  leased  at  the  gross  yearly  rent 
of  dollars. 

FORM  No.  676. 
Notice  of  motion  for  injunction  and  appointment  of  temporary  receiver.TS 

[As  in  Form  No.  4:1,  p.  166  of  this  volume,  sub- 
stituting for  the  italic  clause  on  p.  167,  the  following 
statement  of  object  of  motion;  if  an  injunction  is  ashed, 
say]  that  an  injunction  issue  herein  [state  the  terms 
desired;  see  Forms  555  to  653,]  and  for  the  appointment  of  a 
receiver  of  the  property  mentioned  in  the  annexed  complaint  [or 
brief y  identify  if]  to  take  and  hold  the  same  pending  this  action,'® 
with  the  usual  powers  and  duties  of  temporary  receivers  in  such 
cases  [or  may  specify  powers;  see  other  Forms,  below],  and  for 
such  other  and  further  relief  as  may  be  just. 


FORM  No.  677. 

Another  Form. —  Order  to  show  cause  why  receiver  should  not  be  appointed, 

with  injunction.  (General  Form.^T) 

[As  in  Form  60,  p.  179  of  this  volume,  inserting  in  place  of  the 
italic   clause   as  the   relief  sought]    why   a  receiver  should  not 

T3  See  paragraph  15,  supra,  p.  1008.  77  The  order  appointing  a  receiver 

74  This  is  needed  to  enable  the  court  is  to  be  made  by  the  court,  'upon  no- 
te select  a  receiver  intelligently,  and  tice  (pp.  1005,  1008,  paragraphs  9, 
to  fix  the  amount  of  the  bond.  16),  N.  Y.  Code  Civ.  Pro.,  §§  713,  714; 

it  may  not  be  necessary  in   some  Ireland  r.  Nichols,  7  Eobt.  476;  but 

cases,  as  in  case  of  a  judgment-cred-  the  order  to  show  cause  may  be  made 

itor,  where  the  amount  of  the  judg-  by  the  court  returnable  before  itself, 

ment  is  a  general  basis  for  the  amount  or  by  a  judge  thereof  returnable  at 

of  security.  a  Special  Term  thereof,  appointed  to 

The  above  Form  is  from  Edw.  on  be    held    in    the    district    in    which 

Eec.   90.     The   rentals,   if  accurately  the    action    is    triable.      See    supra, 

known,    are    sometimes    stated    in    a  pp.  129-131,  for  the  requisites  of  any 

schedule  annexed.  order  to  show  cause  and  as  to  when 

75  Serve  on  attorney-general  in  cor-  it  may  be  used  as  a,  short  notice  of 
poration  cases.  See  paragraph  18,  motion.  See  also  paragraphs  17  and 
supra,  p.  1010.  18,  pp.  1009,  1010  (above),  as  to  cor- 

76  A   proper   clause   if   custody   for  poration  cases, 
.the  time  being  only  is  sought. 
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be  appointed^^  of  the  property  specified  in  the  annexed  complaint 
[it  is  letter ^  to  identify  it  /lere™],  to  take  and  hold  the  same  pend- 
ing this  action,  with  the  usual  powers  and  duties  [or  may  specify 
powers;  see  other  Forms  ielowl. 

[If  injunction  is  sought,  add,  and  why  the  defendant  should 
not  be  enjoined  and  restrained  from  —  etc.,  stating  acts,  and  may 
add  a  restraining  order  ad  interim,^°  as  in  Form  538  or  546.J 

FORM  No.  678. 
Suggestion  of  name  for  receiver.81 
[Title  of  court  and  action.^ 

The  [plaintiff]  herein,  respectfully  suggests  to  the  court,  the 
name  of  E.  L.  E.,  of  [counselor-at-law]  or,  who  is  shown 

by  the  affidavit  of  M.  IST.  upon  this  application  to  have  been  the 
manager  -of  the  partnership  business  for  years]  as  a  most 

suitable  and  proper  person  to  be  appointed  receiver. 
[Date.']  [Signature  and  office  address  ofl 

Attorneys  for  plaintiff. 

FORM  No.  679. 
Older  appointing  receiver.    (General  Form.) 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.'] 
[Title  of  action.] 

Upon  the   summons  and  complaint  in  this  action,   and  upon 
reading  and  filing  the  affidavit  of  A.  B.  and  C.  D.,  verified  the 
day  of  ,  19     ,  whereby  it  satisfactorily  appears 

to  the  court  that  [indicating  briefly  the  facts  established/^]  and 
on  reading  and  filing  proof  of  due  service  of  the  said  summons 
and  complaint  on  [and  proof  of  ser\'ice  of  due  notice  of 

this  motion  upon  Z.  T.,  attorney  for  the  defendant  ],  and 

after  hearing  A.  T.,  of  counsel  for  plaintiff,  and  Z.  T.,  of  counsel 

78  Asking  a  reference  was  formerly  so  In  such  cases  security  is  neces- 
common  when  an  inquiry  was  nefles-  sary  under  N.  Y.  Code  Civ.  Pro.,  §  715, 
Bary  to  ascertain  the  property,  or  fix  unless  the  restraint  is  merely  to  stay 
the  amount  of  the  bond.  It  still  may  waste  and  other  damages  to  real 
be  asked  in   the  notice   or   order  to  property. 

show  cause,  and  the  court  has  power  8i  The  parties  may  properly  suggest 

to  refer  the  motion  without  such  a  the  names  of  suitable  persons.    Bruns 

clause.     Sitpra,  p.  155.  v.  Stewart  Mfg.   Co.,   18  Wkly.  Dig. 

79  Or  if  receivership  of  part  only  ol  331. 

the  property  affected  by  the  action  if  82  The  omission  of  such  clause  does 

desired,  specify  the  part  or  share.  not    vitiate,    but    its    insertion   may 

serve  to  aid  the  order. 
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[or,  and  no  one  appearing]  for  the  defendant  in  opposition,  and 
due  deliberation  having  been  had;  now,  on  motion  of  A.  T., 
attorney  for  plaintiff: 

Oedeeed,   1.  That  K.   C,   of  ,  be  and  he  hereby  is 

appointed  temporary  receiver  of  \_clearly  designating  property^] 
with  the  usual  powers,  pending  this  action  [or  state  powers  as  in 
Forms  691  to  724]. 

2.  That  before  entering  on  the  duties  of  his  trust  the  said 
receiver  execute  to  the  people  of  the  State  of  New  York,  and  file 
with  the  clerk  of  this  court,  a  bond  in  the  sum  of  dollars 

with  at  least  two  sufficient  sureties  to  be  approved  by  a  justice  of 
this  court,  for  the  faithful  discharge  of  his  duties  as  receiver. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.} 


FORM  No.  680. 
Order  of  reference  to  appoint  receiver.    (General  Form.84) 

[Title  (court  order)  and  recitals  as  in  last  Form,  or  following 
Forms,  continuing:} 

Oedeeed,  *  I.  That  it  be  referred  to  K.  F.,  of  ,  coun- 

selor-at-law,  to  appoint  a  temporary  receiver  of  [clearly  desig- 
nating the  property}  ;  and  that  lie  said  referee  take  from  such 
receiver  security  for  the  faithful  performance  of  his  trust,  to  wit, 
a  bond  in  the  sum  of  dollars,  with  two  or  more  sufficient 

sureties,  approved  by  said  referee,  and  file  the  same  with  the  clerk 
of  this  court. 

II.  That  upon  the  filing  of  such  security,  and  of  the  said  ref- 
eree's report,  such  receiver  shall  be  vested  with  the  usual  rights 
and  powers  of  temporary  receivers  under  this  court  [and  here  add 
any  special  powers}. 

83  See,  for  instance,  as  to  chattels  The  practice  indicated  in  this  Form 
Form  691,  in  foreclosure  Form  700,  is  now  resorted  to  only  where  special 
in  creditor's  action  Form  693.              '  circumstances    may    exist    to    render 

84  The  selection  and  appointment  of  such  a  course  desirable ;  the  court 
a  ^receiver  and  taking  security  from  may  and  usually  does  make  such  tn- 
him  is  a  proper  matter  for  a  refer-  vestigation  as  it  desires,  without  the 
ence.    Wetter  v.  Schlieper,  7  Abb.  Pr.  aid  or  delay  of  a  reference. 

92;  N.  Y.  Code  Civ.  Pro.,  §  817. 
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III.  That  thereupon  the  defendant  Y.  Z.  deliver  said  [prop- 
erty] to  such  receiver,  upon  his  demand  [or  as  in  other  Forms 
see  iVos.  693,  696-724]. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  681. 
Report  by  referee  of  appointment  of  receiver. 

[Title  of  the  action.] 

To  the  Court  of 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  en- 
titled action,  dated  the  day  of  ,  19  ,  whereby  it 
was  referred  to  the  undersigned  to  appoint  a  receiver  of  the  estate 
of  [etc.,  or,  partnership  stock  —  etc.,  or,  rents  and  profits  of  the 
estate  of  —  etc.,  see  other  Forms] ,  and  take  from  such  receiver 
proper  security,  I,  E.  F.,  the  referee  named  in  said  order,  respect- 
fully report: 

I.  That  I  have  been  attended  on  said  reference  by  the  attorneys 
and  counsel  of  all  the  parties  to  this  action  [or,  of  the  plaintiff 
A.  B.,  and  due  proof  was  produced  before  me  by  the  affidavit  of 
M.  IST.,  verified  the  day  of  ,  19  ,  of  due  notice 
given  to  all  the  other  parties  who  have  appeared*^],  and  that  I 
thereupon  proceeded  with  matters  so  referred. 

II.  That  E.   C,  of  No.  street,  in 
[counselor-at-law] ,  was  proposed  on  the  part  of  the   [plaintiff] 
as  such  receiver ;  and  that  no  objection  was  made  to  this  appoint- 
ment [and  no  person  proposed  by  the  defendant]  ;  that  said  E.  Q^ 
appeared  to  me  to  be  a  fit  and  proper  person  for  such  trust,  and 
I  have  appointed  him  receiver  as  aforesaid. 

III.  That  the  said  E.  C.  proposed,  as  his  sureties,  C.  D.,  of 

and  E.  F.,  of  ,  and  being  satisfied  by  their 

affidavits   [and  other  proof]   that  they  were  each  of  them  worth 
the  sum  of  dollars,  over  and  above  all  their  liabilities,  I 

approved  of  them  as  such  sureties. 

IV.  That  said  E.  C,  C.  D.  and  E.  F.,  thereupon  jointly  and 
severally  executed  a  bond  in  the  usual  form,  to  the  People  of  this 
State,  in  the  penalty  of  dollars,  conditioned  for  the  faith- 
ful discharge  by  said  E.  C,  of  his  duties  as  receiver  aforesaid. 
[//  statutory  receiver,  modify  according  to  bond.] 

85  As  to  appearance  by  or  notice  to      attorney-general  in  corporation  cases, 

see  paragraph  18,  p.  1010. 
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V.  That  I  have  caused  the  said  bond,  with  my  approval  in- 
dorsed thereon,  and  the  affidavits  of  justification  of  said  sureties, 
to  be  filed  with  the  clerk  of  this  court. 
All  of  which  is  respectfully  submitted. 
[Date.]  [Signature  of] 

Referee. 
FORM  No.  682. 
Order  of  reference  to  nominate  a  receiver,  etc.s6 

[Title  {court  order)  and  recitals,  as  in  Form  679  or  Forms  686, 
691,  etc.]. 
Oedeeed,  that  a  receiver  be  appointed  of  [specify  the  property 
as  in  other  Forms  (ielow)]. 

And  it  is  hereby  referred  to  K.  F.,  of  ,  counselor-at- 

law,  to  report  a  suitable  person  to  be  appointed  such  receiver,  and 

to  report  the  names  of  sureties  proposed  by  him,  with  the  amount 

for  which  they  should  be  liable,  and  their  financial  responsibility. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  683. 
Report  by  referee  nominating  receiver. 

[Title  of  court  and  action.] 

To  the  Court  of 

In  pursuance  of  an  order  of  this  court,  made  in  the  above 
entitled  action,  dated  the  day  of  ,  19     ,  whereby  it 

was  referred  to  the  undersigned  to  report  the  name  of  a  suitable 
person  to  be  appointed  receiver  of  [according  to  the  order],  and 
the  proper  security  to  be  required ;  I,  K.  F.,  the  referee  named  in 
said  order,  respectfully  report: 

I.  [As  in  Form  681. J 

II.  That  E.  B.,  of  ,  was  proposed  on  the  part  of  the 
plaintiff;  and  R.  C,  of  ,  was  proposed  on  the  part  of  the 
defendant;  and  that,  upon  due  examination,  it  appeared  to  me 
that  the  said  E.  C.  was  the  one  better  fitted  to  execute  the  trust 
of  such  receivership ;  wherefore  I  recommend  him  as  a  suitable 
person  to  be  so  appointed. 

III.  That  in  my  opinion  the  security  should  be  a  bond  in  the 
penal  sum  of  dollars,  conditioned  for  the  faithful  discharge 
of  the  duties  of  receiver  herein. 

IV.  That  the  said  E.  C  proposed,  as  his  sureties,  C.  D.,  of 

,  and  E.  F.,  of  ,  and  being  satisfied  by  their 

affidavits  [and  other  proof]  that  they  were  each  of  them  worth 

80  See  note  84  to  Form  680. 
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the  sum  of  dollars,  over  and  above  all  their  liabilities,  I 

approve  and  recommend  them  as  such  sureties. 

V.  That  said  E.  C,  C.  D.,  and  E.  F.  thereupon  jointly  and 
severally  executed  a  bond  in  the  usual  form,  to  the  People  of  this 
State,  in  the  penalty  aforesaid,  conditioned  for  the  faithful  dis- 
charge by  said  E.  C.  of  his  duties  as  receiver  aforesaid  [if  statu- 
tory receiver  modify  according  to  bond'],  which  bond  appears  to 
me  sufficient,  in  form  and  substance,  and  is  herewith  submitted. 

[Date.]  [Signature  of]  Eeferee. 

[Annex  testimony  of  witnesses  signed  and  verified  by  them,  and 

file  with  the  report;  see  Forms  in  Eej-eeeistces.] 

FORM  No.  684. 
Another  Form;  reporting  several  names. 

[Commencement  and  paragraph  I  as  in  above  Form.]  By  A. 
B.,  the  plaintiff,  were  proposed  M.  IST.,  of  ,  and  0.  P.,  of 

.  No  sureties  were  named  for  M.  IST.,  but  it  was  stated 
that  ample  and  satisfactory  security  will  be  given  immediately  if 
M.  N.  be  appointed.  The  sureties  proposed  for  O.  P.  are  C.  D. 
and  E.  F.,  and  on  due  inquiry  I  consider  them  good  security. 
The  Bank  of  L.,  which  was  a  creditor  of  the  defendant  to  the 
amount  of  dollars,  or  thereabouts,  proposed  as  receivers 

Q.  E.  and  S.  T.  [etc.,  continuing  as  above].* 

And  I  DO  FUETHEE  EEPOET,  that  of  the  persons  so  proposed  as 
receivers  as  aforesaid,  I  have  ascertained  that  the  following  per- 
sons will  serve  whether  appointed  alone  or  associated  with  one  or 
more  persons,  viz.,  M.  N.,  O.  P.,  and  Q.  E.,  all  of  whom  are  fit 
for  the  appointment.  As  to  the  other  persons  named,  it  is  not 
distinctly  ascertained  whether  they  will  or  will  not  serve  alone. 
[May  add  facts  as  to  security.] 

[Date.]  [Signature  of]  Eeferee. 

FORM  No.  685. 
Another  Form;  in  case  of  a  corporation  nominating  several  stockholders. 

[Insert  in  the  preceding  Form  at  the  *,]That  I  have  considered 
of  the  proposals,  and  am  of  opinion  that  the  receivers  so  to  be 
appointed  should  consist  of  five  persons ;  and  finding  by  testimony 
taken  before  me,  that  all  of  the  said  persons  so  proposed  as  such 
receivers  are  stockholders  of  the  said  company,  and  that  the  first 
named  four  of  them  are  also  directors  of  the  said  company ;  and 
that  at  a  special  meeting  of  the  directors  of  the  said  company 
(consisting  of  thirteen  out  of  seventeen,  the  whole  number  of 
present  directors  thereof),  a  resolution  was  duly  passed  recom- 
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mending  the  said  persons  to  be  proposed  as  such  receivers,  upon 
the  express  understanding  that  if  appointed  they  would  accept  of 
such  trust,  and  perform  the  duties  thereof  without  any  compensa- 
tion, excepting  for  their  actual  expenses;  and,  also,  finding  by 
testimony  taken  before  me,  as  well  as  from  my  personal  knowl- 
edge, that  all  the  said  persons  are  residents  of  the  city  of  , 
and  of  good  repute  as  to  pecuniary  circumstances,  integrity,  and 
capacity  for  business,  I  am,  therefore,  of  opinion  that  the  said 
,  etc.,  are  suitable  persons  to  be  appointed  the  receivers 
of  the  said  company,  for  the  purposes  referred  to  in  the  said 
order.     [May  add  facts  as  to  security.^ 

FORM  No.  686. 
Order  confirming  referee's  report,  and  appointing  receiver  accordingly. 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.^ 
[Title  of  action.'] 

On  reading  and  filing  the  report  of  E.  F.,  referee  appointed 
by  the  court  on  the  day  of  ,   19     ,  to  report  the 

name  of  a  siiitable  person  for  receiver  in  this  action,  and  what 
security  should  be  required;  and  on  motion  of  A.  T.,  counsel  for 
plaintiff,  after  hearing  T.  Z.,  counsel  for  defendant: 

Oedeeed,  that  the  said  report  be  confirmed,  and  that  R.  C, 
of  ,  be  and  he  is  hereby  appointed  receiver  of  [designate 

the  property  as  in  other  Forms  (Z>eZoiy)]  ;  and  that  C.  D.  and 
E.  F.,  the  sureties  named  in  said  report,  be  approved  as  sureties 
for  the  said  receiver;  and  that  the  bond  heretofore  approved  by 
the  said  referee  be  filed  with  the  clerk  of  the  county  of 
[and  the  appointment  of  the  said  receiver  shall  date  from  the  time 
of  such  filing  of  the  said  bond]. 

It  is  fuethee  oedeeed  [here  add  vowers  and  directions  as  in 
other  Forms'] . 
Enter:  [signature  of  judge  iy  initials  of  name  and  official  title.] 

FORM  No.  687. 

Order  ex  parte  appointing  temporary  receiver  of  property  of  absentee  who 
cannot  be  personally  served.sT 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.] 
[Title  of  action.] 

On  reading  the  summons  and  complaint,  and  the  order  of  Mr. 
Justice  J.  K.,  dated  the  day  of  ,  19     ,  for  service  of 

87  Expressly    sanctioned   by   N.    \ .       poration    cases.      See    paragraph    16, 
Code  Civ.  Pro.,  §  714,  except  in  cor-       p.    1008.      The    court    has    power    to 
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the  summons  herein  upon  the  defendant  by  publication^  filed 
herein  the  day  of  ,  19      ;  and  on  reading  and  filing 

the  affidavit  of  A.  B.,  verified  the  day  of  ,  19     , 

whereby  it  satisfactorily  appears  to  the  court  that  plaintiff  has  an 
apparent  right  to  or  interest  in  the  property  hereinafter  men- 
tioned, that  it  is  in  the  possession  of  an  adverse  party,  and  there 
is  danger  that  it  will  be  removed  beyond  the  jurisdiction  of  the 
court,  and  lost,  materially  injured  and  destroyed ;  and  on  motion 
of  A.  T.,  attorney  for  plaintiff  [and  if  preliminary  notice  has 
been  required  hy  the  court  to  he  given  hy  mail  or  otherivise,  add, 
and  on  reading  and  filing  proof  by  the  af&davit  of  M.  N.,  of  due 
notice  of  this  motion,  as  directed  by  the  order  of  this  court,  dated 
the  day  of  >  19     ,  and  no  one  appearing  to  oppose]  : 

Oedeeed  \_eic.,  as  in  other  casp'<\. 

FORM  No.  688. 

Order  appointing  receiver,  after  report,  findings,  or  verdict,  on  a  trial  of  the 

issues. 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.'] 
[Title  of  action.] 

Upon  the  pleadings  herein   [filed  the  day  of  , 

19     ,]  and  the  report  of  the  referee  [or,  the  findings  of  the  court 
—  or,  the  verdict  of  the  jury]  before  whom  the  issues  herein  were 
tried,'  and  which  was  filed  [or  if  a  verdict,  entered]  the 
day  of  ,   19      [and  the  exceptions  to  said  report  —  or, 

findings],  and  on  reading  and  filing  the  affidavit  of  A.  B.,  verified 
the  day  of  ,  19     ;  and  proof  of  due  notice  of  this 

motion  by  the  affidavit  of  M.  N.,  verified  the  day  of  , 

19  ,  and  after  hearing  A.  T.,  of  counsel  for  plaintiff,  and  T._  Z., 
of  counsel  [or,  and  no  one  appearing]  for  defendant  in  opposition, 
and  due  deliberation  having  been  had,  now,  on  motion  of  A.  T., 
attorney  for  plaintiff, 

Oedeeed  [etc.,  as  in  other  cases]. 


make  such  an  order   independent  ot  der.     Supra,  p.  604      But  the  judge, 

such  statute.     See  People  v.  Norton,  while   holding  court,   may  make  the 

1  Paiffe    17;   Sandford  v.  Sinclair,  8  order    for    publication,    and    immedi- 

Paige   372,  aflf'g  3  Edw.  393;  Gibson  ately    follow    it    by    a    court    order 

V.  Martin,  8  Paige,  480;  High  on  Eecs.  for   temporary   receiver.     See   siipra 

(3ded)    §117  PP-    215-216.      Entitling   the    judges 

88  Separate    orders    are    necessary,  order  as   made   by  the   court   is   not 

because  this  is  a  court  order,  and  the  necessarily  fatal      Matter  of  Knick- 

order  for  publication  is  a  judge's  or-  erbocker  Bank,  19  Barb.  bU-. 
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FORM  No.  689. 

Order  appointing  receiver  after   appointment  in  another  jurisdiction  of  a 
receiver  claiming  adversely^s 

At  [etc.]. 
[Title  of  action.] 

Now,  on  this  day  of  ,  19     ,  upon  consideration 

of  this  original  bill  of  complaint  herein,  which  was  filed  on  , 

19     ,  and  submitted  to  this  court  on  ,  19     ,  on  a  motion 

for  a  receiver,  according  to  the  prayer  thereof,  and  a  further  con- 
sideration of  the  intervening  petition  of  W.  H.  R.  and  other 
creditors  of  said  P.  and  D.  E.  C,  it  is  considered  by  this  court 
that  on  the  facts  stated  in  said  original  bill  and  petition,  the  said 
stockholders  and  creditors  are  entitled  to  the  relief  demanded,  and 
that  the  jurisdiction  of  this  court  attached  on  the  filing  of  said 
original  bill  at  o'clock  m.,  on  ,  19     ,  as  stated  in 

said  petition. 

But  as  this  court  has  been  advised  by  said  petition  and  other- 
wise, that  certain  action  has  been  taken  in  the  Court  of 
,  on  a  bill  filed  therein  at  a  later  hour,  on  said  , 
19     ,  whereby  a  receiver  has  been  put  into  possession  of  the 
property  and  assets  of  the                  Company: 

It  is  therefore  oedeeed  and  deceeed,  in  order  to  avoid  any  con- 
flict of  jurisdiction,  that  A.  B.  P.,  Esq.,  of  ,  county, 
be  and  he  is  hereby  appointed  receiver  of  the  said  company,  in 
accordance  with  the  prayer  of  said  bill  and  petition,  and  he  is 
directed  to  give  bond  in  the  sum  of  dollars,  with  security 
to  be  approved  by  the  clerk  of  this  court,  and  to  forthwith  take  an 
oath  to  discharge  his  duties  according  to  law. 

And  thereupon  said  receiver  is  directed,  in  a  proper  and  re- 
spectful manner,  to  petition  the  said  Court  or  the  judge 
thereof  (exhibiting  with  such  petition  a  full  transcript  of  the  bill 
and  petition  and  this  order),  praying  said  court  or  judge  to  order 
the  delivery  unto  said  P.  as  receiver  of  this  court,  by  reason  of 
such  bill,  petition  and  order,  all  and  singular  the  property  and 
assets  of  the  said  company,  and  otherwise  than  to  present  such 
respectful  petition,  the  said  receiver  is  not  to  exercise  any  power 
whatever  until  the  further  order  of  the  court ;  but  he  is  to  refrain 
from  doing  or  attempting  to  do  anything,  or  exercise  any  authority 
in  pursuance  of  this  appointment,  without  the  further  order  of 
this  court  or  the  judge  thereof,  than  the  presentation  of  such 
petition,  unless  the                Court  of                or  the  judge  thereof 

89  From  a  United   States   Circuit     Court   case. 
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shall  determine  that  the  said  A.  B.  P.  is  entitled  to  receive  the 
property  of  said  company,  and  in  that  event  the  said  A.  B.  P.  is 
hereby  ordered  and  authorized  to  receive  said  property  and  all 
property  and  moneys,  books  and  papers  of  every  kind  and  de- 
scription belonging  to  the  said  company,  and  to  operate  the  same 
imtil  the  further  order  of  this  court  in  that  event. 

FORM  No.  690. 
Another  Form. 

[Insert  in  order  of  appointment  direction  as  thus]  That  said 
receiver  E.  C.  be  and  he  hereby  is  authorized  and  empowered  to 
apply  to  the  Court  of  for  leave  to  take  such  proper 

proceedings  in  said  court  or  otherwise,  as  he  may  be  advised,  for 
the  purpose  of  establishing  and  enforcing  any  and  all  rights, 
claims,  liens  and  demands  and  remedies  he  may  have  by  virtue  of 
his  appointment  as  receiver  herein,  to  the  fund  or  property  or 
any  part  thereof  in  the  name  of  said  [name  of  adverse  receiver], 
and  on  obtaining  such  leave  from  said  Court  of  ,  then  to 

prosecute  such  remedies  and  proceedings  without  further  leave 
from  this  court. 

II.   Action  to  Reach  Specific  Chattels. 

FORM  Wo.  691. 
Order  for  receiver  of  specific  personal  property. 

[Title  (court  order),  and  recitals  as  in  Form  679,  or  714  to  721, 
continuing  thus:] 

Oedeeed,   1.  That  E.   C,  of  ,  be  and  hereby  is  ap- 

pointed receiver  of  the  bales  of  cotton  now  on  board  the 

ship  E.,  at  ;  and  that  said  receiver  is  hereby  authorized 

to  expend  a  sufficient  sum  of  money  to  insure  the  safe  arrival  of 
the  said  cotton  in  E.,  and  is  directed  to  sell  such  cotton  when  the 
same  shall  arrive  in  ,  and  to  receive  the  money  to  arise 

from  the  sale  thereof,  and  to  apply  a  sufficient  part  of  such  money 
in  repaying  what  he  shall  expend  in  respect  of  such  insurance  as 
aforesaid,  and  in  paying  all  necessary  and  proper  expenses  at- 
tending the  receipt  and  sale  of  the  said  cotton  [and  to  pay  the 
surplus  of  such  money  into  ,  in  trust  in  this  cause]. 

[For  other  clauses  as  may  he  desired  see  Forms  696-712.] 

2.   [Bond  clause  as  in  2  at  the  end  of  Form  679.] 
Enter:  [signature  of  judge  by  initials  of  name  and  official  title.] 
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III.    Creditor's  Action. 

FORM  No.  692. 

Order  of  reference  to  appoint  a  receiver  in  a  creditor's  suit.90 

[Commencement  and  recitals  as  in  other  Forms;  see  Forms  679 
to  690,  continuing :'\ 

Oedeeed,  I.  That  "it  be  referred  to  E.  F.,  of  ,  coun- 

selor-at-law,  to  appoint  a  receiver  of  the  estate  and  property,  real 
and  personal,  things  in  action,  debts,  equitable  interests,  and  other 
effects  of  the  said  defendant  Y.  Z.,  and  which  belonged  to  or  were 
held  in  trust  for  him  at  the  time  of  commencing  this  action,  or  in 
which  he  had  any  beneficial  interest,  except  such  property  as  is 
by  law  exempt  from  execution ;  and,  also,  except  where  such  trust 
has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded 
from,  some  person  other  than  the  said  defendant  [and  if  there  be 
specific  property  which  plaintiff  seeks  to  subject  to  his  execution, 
or  otherwise  reach,  after  removing  incumbrance,  add^,  and  of  the 
property  hereinafter  described,  and  the  rents,  issues,  income,  and 
profits  thereof,  to  wit  [describing  if].^^ 

*II.  That  the  said  referee  take  from  such  receiver  security  for 
the  faithful  performance  of  his  trust  —  to  wit,  a  bond  in  the  sum 
of  dollars,  with  two  or  more  sufiicient  sureties  approved 

by  said  referee  —  and  file  the  same  with  the  clerk  of  this  court 
[or,  of  the  county  of  ]. 

III.  That  upon  the  filing  of  such  security,  and  of  the  said 
referee's  report,  such  receiver  shall  be  vested  with  the  usual  rights 
and  powers  of  receivers  under  this  court. 

IV.  Said  defendant  Y.  Z.  is  hereby  ordered  to  appear  before 
the  said  referee,  and  assign,  convey,  transfer,  and  deliver  over  to 
such  receiver,  on  oath  under  the  direction  of  the  said  referee,  the 
estate,  property,  choses  in  action,  and  effects  as  to  which  such  re- 
ceiver is  appointed,  as  aforesaid,  with  all  books,  vouchers  and 
papers  relating  thereto;  and  also,  from  time  to  time,  to  produce 
such  books,  vouchers  and  papers,  and  submit  to  such  examination 
as  the  said  referee  shall  direct,  in  relation  to  the  property  or 
effects  which  he  is  directed  to  assign  or  deliver. 

90  The  directions  to  the  referee  and  91  See  next  Form,  and  notes, 

the  receiver,  in  this  Form,  are  from 
Edw.  on  Rec.  494. 
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V.  It  is  further  ordered,  That  said  plaintiff  be  at  liberty  to 
examine  witnesses  before  the  said  referee  in  relation  to  any  of 
said  property,  real  or  personal ;  and  also  as  to  any  matter  charged 
in  the  said  complaint  and  not  admitted  by  the  said  defendant  on 
such  examination,  so  far  as  necessary  to  carry  out  the  object  of 
this  order. 

VI.  That  said  receiver,  when  so  appointed,  shall  have  general 
power  and  authority  to  sue  for  and  collect,  in  his  own  name  or  in 
that  of  the  debtor  where  it  is  necessary  or  proper,  any  of  the  debts, 
demands,  and  rents  belonging  to  the  said  defendant  Y.  Z.  which 
may  be  transferred  to  him,  and  to  compromise  and  settle  such  as 
are  unsafe  or  of  a  doubtful  character.  But  said  receiver  will  not 
be  allowed,  in  his  accounts,  for  the  costs  of  any  suit  brought  by 
him  against  an  insolvent  from  whom  he  is  unable  to  collect  his 
costs,  unless  such  suit  is  brought  by  leave  of  the  court  or  by  the 
consent  of  all  persons  interested  in  the  funds  in  his  hands. 

VII.  That  the  tenants  of  such  real  estate  of  the  debtor  Y.  Z., 
us  may  be  assigned  or  transferred  to  the  said  receiver,  are  to  attorn 
to  such  receiver;  or  the  said  receiver  may,  when  necessary,  apply 
for  an  order  that  any  of  such  tenants  attorn  and  pay  rents  to  him. 

VIII.  Said  receiver  is  hereby  permitted  to  make  leases  from 
time  to  time,  as  may  be  necessary,  of  any  such  real  estate,  for  a 
term  not  exceeding  [one  year]. 

IX.  Said  receiver  is  hereby  directed,  without  unreasonable  de- 
lay, to'  convert  into  money,  all  the  personal  estate  and  effects  which 
may  be  assigned  or  delivered  to  him ;  but  he  is  not  to  sell  any  real 
estate  without  the  special  order  of  the  court,  although  he  may, 
without  further  leave,  sell  desperate  debts  and  all  other  doubtful 
claims  to  personal  property  by  public  auction,  giving  at  least  ten 
days'  public  notice  of  the  time  and  place  of  such  sale. 

X.  Before  making  such  appointment,  said  referee  shall  ascer- 
tain whether  a  receiver  has  been  previously  appointed  of  the 
estate  and  effects  of  the  said  defendant;  and  if  there  should  be, 
and  if  the  referee  appoints  him  to  be  the  receiver  herein  also,  then 
all  the  rights  and  powers  herein  provided  shall  attach  to  such  pre- 
vious receiver. 

Enter:  [^signature  of  judge  hy  initials  of  name  and  official  title.] 
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FORM  No.  693. 
Order  appointing  receiver  in  creditor's  action,  with  usual  injunction.92 

[Title  (court  order)  and  recitals,  according  to  the  case,  see 
Forms  679  to  712 ;  and  reciting  also  the  ground  for  the  injunction 
and  the  giving  of  security.     See  Forms  538  and  546.] 

Okdeeed,  I.  That  R.  C,  of  ,  be  and  he  hereby  is  ap- 

pointed, with  the  usual  powers  and  directions,  recei'^'er  *  of  the 
estate  and  property,  real  and  personal,  things  in  action,  debts, 
equitable  interests  and  other  effects  of  the  said  defendant  Y.  Z., 
and  which  belonged  to  him,  or  were  held  in  trust  for  him  at  the 
time  of  conamencing  this  action,®^  or  in  which  he  had  any  bene- 
ficial interest,  except  such  property  as  is  by  law  exempt  from 
execution,"*  and  also  except  where  such  trust  has  been  created  by, 
or  the  fund  so  held  in  trust  has  proceeded  from  some  person  other 
than  the  said  defendant^^  \_a.nd  if  there  be  specific  property  which 
plaintiff  seehs  to  subject  to  his  execution  or  otherwise  reach,  after 
removing  incumbrance,  add"],  and  of  the  property  hereinafter  de- 
scribed, and  the  rents,  issues,  income  and  profits  thereof,  to  wit 
[describing  if]. 

[Or  if  plaintiff  sues  for  himself  only,^^  substitute  for  the  above, 
beginning  at  the  *]  of  so  much  and  such  part  of  the  estate  and 
property,  real  and  personal,  choses  in  action,  and  effects  of  the 
said  Y.  Z.,  defendant  herein  (not  exempt  by  law  from  execution 
nor  held  in  trust  created  by  or  proceeding  from  some  other  per- 
son), as  will  be  sufficient  to  satisfy  the  judgmeat  of  the  said  plain- 

82  The  appointment  may  be  by  or-  Super.   Ct.   382;    Andrews   v.   Rowan, 

der,  interlocutory  judgment  or  final  28  How.  Pr.  126. 
judgment.      N.    Y.    Code    Civ.    Pro.,  95  See  note  in  16  Abb.  N.  C.  p.  20. 

§   1877;   16  Abb.  N.  C.  1,  and  notes,  96  In    a    creditor's    action    for    the 

pp.  29,  59;  State  Bank  of  Syracuse  v.  benefit  of  one  suing  for  himself  alone 

Gill,  23  Hun,  410.  to  set  aside  a  fraudulent  conveyance 

93  Whether  the  appointment  can  be  of  leviable  property,  a  temporary  re- 

of  the  entire   property  of  the  judg-  ceiver  of  all  the  assets  transferred  in 

mont-debtor,  or  of  some  specific  prop-  fraud  of  plaintiff's  remedy,  so  as  to 

erty,  depends  on  the  complaint.     Nat.  reach  rents  and  profits,  will  not  be 

Un.  Bank  v.  Riger,  38  App.  Div.  123,  appointed    unless    necessity    therefor 

56  N.  Y.  Supp.  545.     See,  also,  Clark  fully    appears.      Nat.    Un.    Bank    v. 

V.   Brockway,    1   Abb.    Ct.   App.   Dec.  Riger,   38   App.   Div.    123,   56   N.   Y. 

351 ;  Watson  v.  N.  Y.  Cent.  R.  R.  Co.,  Supp.  545.    Nor  of  the  property  itself, 

6    Abb.    Pr.     (N.    S.)     91;    aflf'd,    47  for  the  purpose  of  merely  holding  it, 

N.  Y.  157;  Thorn  v.  Fellows,  5  Wkly.  or   its   proceeds,  where   the   fraud  is 

■'^'S-  473.  denied  and  the  transferee  is  respon- 

9*  Omitting  these  exceptions  would  sible.     Walber  v.  Rosenstein,  6  App. 

not   enlarge   the   legal   effect   of   the  Div.  447,  39  N.  Y.  Supp.  593. 
order.     Finnin   v.   Malloy,   33   N.   Y. 
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tiff  mentioned  in  his  complaint,  with  interest  and  costs,  which 
judgment  was  docketed  in  the  court  of  on  the 

day  of  ,  19     . 

II.  And  said  defendant  Y.  Z.  is  hereby  ordered  to  appear  be- 
fore R.  F.,  of  ,  who  is  hereby  appointed  a  referee  for 
that  purpose  [at  -upon  the  "  day  of  ,  19 
and],  at  such  time  and  place  as  said  referee  shall  from  time  to 
time  fix,  and  to  assign,  convey,  transfer  and  deliver  over  to  such 
receiver,  on  oath,  and  under  the  direction  of  the  said  referee,  the 
estate,  property,  choses  in  action,  and  effects  as  to  which  such  re- 
ceiver is  appointed  as  aforesaid,  with  all  books,  vouchers  and 
papers  relating  thereto,  as  well  as,  from  time  to  time,  to  produce 
such  books,  vouchers  and  papers,  and  submit  to  such  examination, 
as  the  said  referee  shall  direct,  in  relation  to  the  property  or 
effects  which  he  is  directed  to  assign  or  deliver. 

III.  That  said  plaintiff  be  at  liberty  to  examine  witnesses  be- 
fore the  said  referee  in  relation  to  any  of  said  property,  real  or 
personal;  and  also  as  to  any  matter  charged  in  the  said  com- 
plaint and  not  admitted  by  the  said  defendant,  on  such  examina- 
tion, so  far  as  necessary  to  carry  out  this  order. 

IV.  [Power  to  sue  and  compromise.^'^^  That  said  receiver  is 
hereby  authorized  to  sue  for  and  collect,  in  his  own  name  or  in 
the  name  of  said  defendant  if  necessary  or  proper,  the  debts,  rents, 
demands  and  rights  in  ection  due,  and  to  become  due,®*  belonging 
to  said  Y.  Z.,  which  may  be  transferred  to  him,  and  to  com- 
promise and  settle  such  as  are  unsafe  and  of  a  doubtful  character. 
But  said  receiver  vdll  not  be  allowed  in  his  accounts  for  the  costs 
of  any  suit  brought  by  him  against  an  insolvent  from  whom  he  is 
unable  to  collect  his  costs,  unless  such  suit  is  brought  by  leave  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  funds 
in  his  hands. 

V.  [//  there  is  rented  real  estate."]  That  the  tenants  and  any 
other  persons  in  possession  of  any  real  property  of  which  he  is  re- 

97  This  clause  and  the  following  are  do  not  limit  the  power  of  the  receiver 
not  necessary  under  N.  Y.  Gen.  Eules  to  collecting  after  they  have  become 
No.  77,  for  they  are  implied  in  the  due;  but  cover  all  debts  existing  at 
appointment,  unless  indeed  that  rule  the  time  of  the  transfer,  and  empower 
may  be  construed  as  applying  only  to  the  receiver  to  accept  payment  in  ad- 
receivers  appointed  in  supplementary  vance.  Olcott  v.  Heermans,  3  Hun, 
proceedings.  431,  435. 

98  The  words  "  and  to  become  due," 

66 
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ceiver  are  hereby  directed  to  attorn  as  such  tenant  or  tenants  to 
said  receiver,  and  until  the  further  order  of  the  court  to  pay  over 
to  such  receiver  all  rents  of  such  property  now  due  and  unpaid, 
or  that  may  hereafter  become  due®^  [may  add  injunction  as  in 
paragraph  IV,  of  Form  700]  and  said  receiver  may  from  time  to 
time  lease  or  rent  any  of  said  premises  as  may  be  necessary,  for 
periods  not  exceeding  one  year. 

[Powers  to  dispossess,  if  desired,  as  in  Form  700,  paragraph 
VI.] 

VI.  [Selling.]  Said  receiver  is  hereby  directed,  without  un- 
reasonable delay,  to  convert  into  money  all  the  personal  estate  and 
effects  which  may  be  assigned  or  delivered  to  him;  but  he  is  not 
to  sell  any  real  estate,  without  the  special  order  of  the  court, 
although  he  may,  without  further  leave,^  sell  desperate  debts  and 
other  doubtful  claims  to  personal  property,  by  public  auction, 
giving  at  least  [ten]  days'  public  notice  of  the  time  and  place  of 
such  sale. 

[Other  powers  if  desired  as  in  Form  700,  paragraphs  II  to  X.] 
[Bond  clause,  as  in  paragraph  II,  of  Form  679.] 
[Leave  to  apply  for  further  directions,  see  Form,  700,  paragraph 

XII.] 
[Injunction  clauses^''  for  instance  thus,  or  see  Forms  693,  700. J 

Oedeeed,  that  the  injunction  contained  in  said  order  to  show 
cause  be  continued,  and  that  said  defendants  be  and  they  are 
hereby  each  enjoined  and  restrained  from  selling,  assigning  or 
transferring  to  defendant  E.  P.,  to  defendant  F.  P.,  or  to  any 
other  person,  any  of  the  property  of  which  said  receiver  is  ap- 
pointed; and  from  in  any  manner  incumbering,  disposing  of, 
using  or  intermeddling  with  any  of  said  property,  except  to  de- 
liver and  transfer  the  same  to  said  receiver. 

And  in  particular,  from  receiving,  using,  and  intermeddling 
with  any  moneys,  and  from  drawing  out  of  deposit  in  bank,  any 
moneys  by  check  in  said  K.'s  name  or  said  F.'s  name,  or  other- 
wise, which  moneys  are  the  receipts  and  proceeds  of  the  business 
or  assets  of  the  property  so  assigned. 

And  said  F.  P.  is  enjoined  from  paying  any  of  said  moneys  to 
said  P.,  and  from  permitting  said  P.  to  draw  any  of  said  moneys 
from  bank  by  signing  the  name  of  said  F. 

And  said  P.  is  enjoined  and  restrained  from  confessing  judg- 

99  See  note  17  on  p.  1053.  pointment  or  afterward.     N.  Y.  Gen. 

1  For  a  common-law  receiver  leave       Rules  No.  77,  last  clause, 
is  necessary  either  in  the  order  of  ap-   >        2  N.  Y.  Code  Civ.  Pro.,  §  1876. 
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ment  for  the  purpose  of  giving  preference  to  any  other  creditor, 
and  from  doing  any  other  act  to  enable  any  other  creditor  to 
obtain  his  property;  and  from  receiving,  assigning,  incumbering, 
disposing  of  or  intermeddling  with  his  property,  whether  in  his 
possession  or  held  by  any  other  person  in  trust  for  his  use  or 
benefit,  or  in  which  said  E.  has  any  interest  whatever,  except 
where  such  trust  has  been  created  by  or  the  fund  so  held  in  trust 
has  proceeded  from  some  person  other  than  said  judgment-debtor. 

And  said  F.  P.  is  enjoined  from  in  any  way  assisting  said  E. 
or  colluding  with  said  E.  so  as  to  receive  or  to  dispose  of  said  E.'s 
property,  except  to  deliver  and  transfer  the  same  to  said  E. 

Enter:  \_signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  694. 

Order  appoiuting  receiver  without  prejudice  to  the  rights  of  prior  lienors,  and 
with   optional   leave   to   keep  down  charges.3 

[Insej't  clause  such  as  follows:] 

But  this  appointment  is  to  be  without  prejudice  to  the  rights  of 
any  prior  incumbrancers  upon  the  said  estates,  who  may  think 
proper  to  take  possession  of  the  same  by  virtue  of  their  respective 
securities,  or,  if  any  prior  incumbrancer  is  in  possession,  then 
without  prejudice  to  such  possession,  and  the  tenants  of  the  said 
freehold  and  leasehold  estates  are  subject  as  aforesaid  to  attorn 
and  pay  their  rents  in  arrears  and  growing  rents  to  the  said  E.  C. 
as  such  receiver,  and  such  receiver  is  to  be  at  liberty  if  he  shall 
think  proper  (but  not  otherwise),  out  of  the  rents  and  profits  tO' 
be  received  by  him,  to  keep  down  the  interest  upon  the  prior  in- 
cumbrances according  to  their  priorities,  and  is  to  be  allowed  such 
payments  (if  any)  on  passing  his  accounts. 

IV.    Estates  of  Decedents. 

FORM  No.  695. 
Order  appointing  receiver  of  the  estate  of  a  deceased  person;  short  Fonn.4 

[Title  (court  order)  and  recitals  according  to  the  case.] 

Oedeeed,  that  J.  M.  S.,  Esq.,  of  ,  be  and  he  hereby  is 

appointed  receiver  of  all  the  assets  of  the  estate  of  'N.  C.  P.,  de- 

3  From  Hewett  v.  Murray,  52  L.  T.  f  The   court  has   power  to  appoint 

R.  (^.  S.)  380,  where  Viee-Ch.  Bacon  a  receiver  of  the  personal  estate  in  an 

allowed  such  receiver  to  be  appointed  action    against    the    personal    repre- 

without  security,  the  plaintiff  and  the  sentative  for  an  accounting.     Turner 

receiver  not  to  act  without  the  leave  v.  Crichton,  53  N.  \.  641.     See,  also, 

of  the  court,  and  directed  the  costs  to  McKaig  v.  James,  66  Md.  583,  8  Atl. 

be  costs  in  the  action.  Kep.  663.     But  see  4  Redf.  492. 
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ceased,  and  that  as  such  receiver  he  succeed  to  the  trust  of  the  ad- 
ministration of  said  estate,  and  to  all  the  rights  and  remedies  that 


Plaintiff  cannot  collect  his  judg- 
ment against  an  estate  through  the 
medium  of  a  receiver.  Willis  v. 
Sharp,  115  N.  Y.  396. 

In  an  involved  case,  where  plaintiff 
attacked  several  alleged  wills  and 
transfers  of  property  on  the  ground 
of  fraud,  it  was  held  that  a  tempo- 
rary receiver  could  be  appointed.  Le 
Brantz  v.  Conklin,  39  Misc.  715,  80 
N.  Y.  Supp.  967. 

On  motion  of  a  creditor  of  an  es- 
tate, a,  receiver  was  appoined  in  place 
of  an  administratrix,  because  of  her 
intemperate  habits,  imprudent  man- 
agement, old  age,  and  inability  to  at- 
tend to  her  duties.  Goodenough  v. 
Be  Groot,  3  Monthly  L.  Bui.  35. 

The  court  has  power  to  appoint  a 
receiver  of  the  estate  on  the  death  of 
a  sole  surviving  executor,  etc.,  in  an 
action  in  which  it  has  acquired 
jurisdiction  for  partition  or  distribu- 
tion or  for  the  establishment  or  con- 
struction of  a  will.  N.  Y.  Code  Civ. 
Pro.,  §  1S69. 

Such  a  receiver  is  a  common-law 
receiver. 

The  above  Form  was  held  in  Cooke 
V.  Piatt,  98  N.  Y.  35,  to  give  the  re- 
ceiver only  the  power  of  an  adminis- 
trator with  the  will  annexed. 

Other  convenient  directions  and 
powers  for  the  receiver  of  an  estate 
are:  That  the  said  executors,  etc., 
deliver  over  to  svich  receiver  all  the 
estate  of  the  said  testator,  real,  per- 
sonal, or  mixed,  in  their  possession, 
and  all  moneys  and  securities  in  their 
hands  belonging  to  the  said  CKlale, 
together  with  all  books  an.l  papers 
relating  thereto.  See  Forms  Nos.  694, 
696. 

That  the  tpnants  attorn.  See  Forms 
Nos.  694,  700. 

That  the  said  receiver  be  author- 
ized to  lease  from  time  to  time  and 
from  year  to  year  the  lands  and  ten- 
ements whereof  he  is  hereby  appointed 
receiver,  upon  the  best  attaina:ble 
terms,  taking  all  ordinary,  usual,  and 
proper  precautions  to  secure  the  pay- 
ment of  rent.  Also  to  make  all  usual, 
proper,  and  necessary  repairs  on  such 
lands  and  tenements,  and  he  may  ap- 


ply the  rents  and  income  coming  to 
his  possession,  so  far  as  needful,  for 
that  purpose. 

To  pay  the  taxes,  assessments,  and 
other  lawful  charges  to  which  the 
premises  may  be  from  time  to  time 
subject,  and  also  to  pay  and  keep 
down  the  interest  upon  all  mortgages 
or  other  liens  to  which  the  premises 
may  be  subject. 

To  maintain  and  prosecute  in  his 
own  name  any  and  all  actions  and 
special  proceedings  which  he  may  be 
advised  it  is  proper  and  necessary  to 
prosecute  for  the  recovery  and  pro- 
tection of  the  property  whereof  he  is 
appointed  receiver,  and  to  defend  all 
actions  which  may  be  brought  against 
him  as  such  receiver,  whether  brought 
by  leave  of  court  or  not. 

If  necessary  to  enable  him  properly 
to  perform  his  duties,  to  employ  at- 
torneys and  counsel,  and  to  pay  for 
such  services  out  of  the  rents,  in- 
comes, and  proceeds  of  the  property 
whereof  he  is  appointed  receiver,  such 
sums  as  may  from  time  to  time  be 
taxed  and  allowed  by  this  court  or  by 
a  referee  on  due  application. 

To  deposit  in  a  trust  company 
[named]  to  his  own  order,  as  receiver 
in  the  above-entitled  action,  all  the 
moneys  from  time  to  time  received 
by  him  in  tlie  execution  of  the  duties 
of  his  receivership. 

To  employ  from  time  to  time  such 
agents,  clerks,  and  servants  as  may  be 
found  needful  to  enable  him  properly 
to  perform  the  duties  of  his  receiver- 
ship. 

That  be  and  hereby  is  ap- 

pointed referee  in  this  action,  to  take 
and  state  from  time  to  time  the  ac- 
counts of  the  said  receiver,  and  the 
said  receiver  is  directed,  once  in  each 
month  [or,  quarter],  on  a,  notice  of 
days  to  the  attorneys  in  the 
said  actions  respectively,  to  pass  his 
accounts  before  the  said  referee,  who, 
upon  the  completion  of  such  said  ac- 
counting, shall  file  his  report  with  the 
clerk  of  this  court,  and  serve  notice  of 
such  filing  upon  the  said  attorneys 
respectively,  who  shall  be  at  liberty 
to    make    any   application    upon   the 
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would  have  been  possessed  by  the  said  executors  but  for  their  re- 
moval [death],  and  that  the  said  receiver  be  and  he  hereby  is  in- 
vested with  all  the  rights  and  powers  of  receivers  according  to 
law,  and  with  all  the  rights  and  powers  of  an  administrator  with 
the  will  annexed  of  the  estate  of  said  JST.  C.  P.,  deceased  [with 
power  to  him  and  to  either  paity  to  apply  from  time  to  time  for 
further  directions]. 

[Bond  clause  as  II  in  Form  679.] 

Enter :  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  696. 
Another  Form.—  With  full  directions.B 
[Title  (court  order)  and  recitals  according  to  the  case.] 

Ordered,  1._  That  E.  'N.  M.,  of  ,  upon  his  executing  [or 

appoint  with  directions  to  give  bond;  see  Form  679]  to  the  People 
of  the  State,  and  filing  with  the  clerk  of  this  court  his  bond  in  the 
penalty  of  dollars,   with  two   or  more  sufficient  sureties 

[jointly  and  severally  bound  and]  to  be  approved  by  a  Justice  of 
this  court,  be  and  he  is  hereby  appointed  receiver  with  the  usual 
powers : 

1st.  Of  all  the  outstanding  personal  estate  of  D.  C,  deceased, 
and  of  the  income  thereof,  excepting  the  chattel  property  of  the 
homestead  specifically  bequeathed  to  J.  C. 

2d.  Of  all  moneys  and  personal  property  belonging  to  the 
estate  of  D.  C,  deceased,  or  to  the  executrix  thereof  as  such,  or 
to  any  of  the  former  executors  thereof  as  such,  and  of  the  income 
of  such  personal  property. 

3d.  Of  all  moneys,  securities  and  property  received  by  the 
executrix  or  any  of  the  executors  of  s"id  estate  upon  the  sales 
made  by  them,  or  any  of  them,  of  lands  of  D.  C,  deceased,  or  of 
lands  conveyed  to  said  executrix  or  executors  or  any  of  them,  and 
of  the  income  thereof. 

4:th.  Of  the  mortgage  dated  ,19     ,  from  W.  G.  to 

D.  J.  C,  for  dollars,  upon  lot  [briefly  describe  same],  and 

of  the  income  thereof. 

5th.  Of  all  the  real  estate  described  in  the  schedule  hereto  an- 

footing  of  the  said  report  which  they  the  same  with  the  clerk  of  this  court, 

may  be  advised.  and  give  notice  of  such  filing  to  the 

That  the  said  receiver,  with  all  con-  said   attorneys   in   the    above-entitled 

venient  speed,  make  a  true  inventory,  actions  respectively, 
to  be  by  hira  verified,  of  all  and  singu-  5  Adapted  from  the  order  as  modi- 

lar  the  premises  and  property  whereof  fied  by  the  General  Term  in  Turner 

he    is    appointed    receiver,    and    file  v.  Crichton,  63  iS.  Y.  641. 
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nexed,  and  of  the  rents,  issues  and  profits  thereof  subject  to  the 
rights  of  the  persons  holding  contracts  for  the  purchase  of  said 
real  estate  as  in  said  schedule  mentioned. 

Oedeeed,  fuethee,  2.  That  the  said  receiver  shall  have  the 
possession  of  all  the  books,  papers,  accoimts,  vouchers  and  docu- 
ments of  any  kind  whatsoever  pertaining  to  the  estate  of  D.  C, 
deceased,  or  in  any  v^ay  relating  to  the  administration  thereof,  in- 
cluding, among  other  papers,  all  land  contracts  existing  at  the 
death  of  said  D.  C,  ,  19     ,  and  all  land  contracts  made 

by  said  executrix  and  executors  or  any  of  them. 

3.  That  each  and  every  of  the  parties  to  this  action  who  are  in 
the  possession  and  have  the  control  of  any  of  the  personal  estate, 
books,  papers,  accounts,  vouchers  or  documents  aforesaid,  deliver 
the  same  and  each  and  every  one  of  the  same  to  the  said  receiver 
upon  service  of  a  certified  copv  of  this  order,  and  said  receiver's 
demand  therefor,  and  upon  like  service  and  demand  that  such 
party  or  parties  pay  to  the  said  receiver  that  part  of  the  moneys 
aforesaid  which  such  parties  have  heretofore  received;  such  prop- 
erty to  be  delivered  and  moneys  paid  on  said  receiver's  demand 
therefor  without  particular  specification  thereof. 

4.  That  in  case  said  parties  or  any  of  them  fail  to  deliver  said 
money  and  property  as  aforesaid,  it  be  referred  to  M.,  of  , 
to  examine  the  defendants  J.  C,  and  D.  J.  C.  and  such  other  per- 
sons as  may  be  summoned  before  him,  under  oath,  touching  the 
moneys  and  property  affected  by  this  order,  which  is  or  has  here- 
tofore been  in  the  possession,  power  or  control  of  them  or  any  or 
either  of  them,  and  that  such  defendants  each  attend  and  make 
disclosure  under  oath  before  said  referee  when  required  by  said 
receiver,  as  to  the  nature,  amount,  situation  and  present  status  of 
said  moneys  and  property,  and  each  and  every  part  thereof.  But 
the  parties  hereto  are  not  to  await  proceedings  on  said  reference 
before  delivering  to  said  receiver  the  property  which  they  are 
herein  ordered  to  deliver  to  him. 

5.  That  said  receiver  collect  all  debts  due  and  owing  to  said 
D.  C  or  to  his  estate  with  all  convenient  speed,  and,  recover 
possession  of  all  said  moneys  and  personal  property  without  delay ; 
and  for  the  purposes  aforesaid  that  he  bring  all  necessary  actions 
or  proceedings  at  law  or  in  equity,  upon  lea-^^e  of  the  court  first 
had  and  obtained ;  but  not  against  any  party  to  this  action,  except 
upon  notice  to  such  party  of  such  application. 

6.  That  said  receiver  from  the  fimds  of  said  estate  pay  all  out- 
standing debts  of  said  D.  C,  if  any,  in  the  order  required  by 
statute  for  executors  and  administrators;  and  also  all  leo-acies, 
fjineral  expenses  and  testamentary  charges  now  due  and  owing. 
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or  which  may  hereafter  become  due  and  oAving,  and  invest  the 
residue  of  said  funds  in  public  securities  and  hold  the  same  sub- 
ject to  the  further  order  of  this  court. 

7.  That  from  the  income  of  the  said  personal  estate  the  said 
receiver  pay  the  taxes  and  the  expenses  of  insurance  upon  the  real 
estate  and  such  expenses  of  reasonable  repairs  as  shall  be  neces- 
sary and  proper,  and  all  other  necessary  expenditures  in  the  due 
administration  of  the  estate,  and  also  $10  for  the  costs  of  the 
motion  for  the  appointment  of  the  receiver. 

8.  That  the  residue  of  such  income  the  said  receiver  pay  to 
J.  C,  the  widow  of  the  said  testator,  until  the  decision  of  the 
action  upon  the  merits,  and  until  the  further  order  of  the  court 
thereon,  and  subject  to  such  further  order  as  the  court  may  make 
in  relation  to  the  commissions  and  expenses  of  the  said  receiver. 

9.  That  the  said  receiver  cause  a  printed  copy  of  this  order  and 
the  schedule  hereto  annexed  to  be  served  iipon  each  of  the  parties 
to  this  action,  and  tipon  the  persons  holding  contracts  for  the 
several  parcels  of  real  estate  described  in  the  schedule  hereto  an- 
nexed, and  upon  the  several  debtors  of  said  estate. 

10.  That  the  said  receiver  from  time  to  time  pass  his  accounts, 
file  inventories  and  pay  and  deliver  over  effects  and  balances  as 
the  court  may  diisect. 

11.  That  each  and  every  of  the  parties  to  this  action  be  and 
they  hereby  are  enjoined  and  restrained  from  interfering  in  any 
manner  with  any  of  the  property  affected  by  this  order  until  tlie 
court  make  other  order  to  the  contrary. 

12.  That  in  case  the  said  executrix  shall  neglect  to  apply  the 
rents,  issues  and  profits  of  the  real  estate  of  said  D.  C,  deceased, 
to  the  payment  of  taxes,  insurance,  and  the  making  of  proper  and 
necessary  repairs  thereon,  the  plaintiffs  may  apply,  on  the  foot  of 
this  order,  and  proof  of  such  neglect,  for  the  extension  of  said  re- 
ceivership over  said  real  estate  and  the  rents,  issues  and  profits 
thereof. 

13.  That  in  case  the  said  D.  J.  O.  or  J.  M.  C.  shall  sell  or  at- 
tempt to  sell  or  dispose  of  any  of  the  real  estate  standing  in  the 
names  of  them  or  either  of  them,  and  in  controversy  in  this  action, 
or  shall  commit  or  allow  any  waste  therein,  that  the  plaintiffs  may 
apply,  on  the  foot  of  this  order,  and  proof  of  such  facts,  for  the 
extension  of  this  receivership  over  said  real  estate  and  the  rents, 
issues  and  profits  thereof. 

Enter :  Isiffnature  of  judge  hy  initials  of  name  and  title.] 
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FORM  No.  697. 

Order  of  reference  to  appoint  receiver  of  an  estate;  in  case  of  executors  or 

administrators. 

[Commencement  and  recitals  as  in  other  Forms,  continuing:] 

Okdeeed,  1.  That  it  be  referred  to  R.  F.,  of  ,  counselor- 

at-law,  to  appoint  a  receiver  to  receive  the  rents  and  profits  of  the 
said  testator  E.  F.'s  freehold  and  leasehold  estates,  and  to  collect 
and  get  in  the  said  testator's  outstanding  personal  estate,  and  the 
debts  due  or  owing  in  respect  of  the  said  testator's  business  or 
trade  of  a  merchant,  carried  on  by  him  up  to  the  time  of  his 
death,  and  afterwards  by  the  said  defendant  Y.  Z. 

2.  That  the  said  referee  take  from  such  receiver  a  bond  for  the 
faithful  performance  of  his  trust  in  the  sum  of  _  dollars, 
with  two  or  more  sufficient  sureties,  approved  by  said  referee,  and 
file  the  same  with  the  clerk  of  this  court. 

3.  That  upon  the  filing  of  such  security,  and  of  the  said 
referee's  report,  such  receiver  shall  be  vested  with  the  usual  rights 
and  powers  of  receivers  under  this  court. 

4.  That  the  tenants  of  the  said  estates  are  ordered  to  attorn  and 
pay  their  rents  in  arrear  and  growing  rents  to  such  receiver,  who 
is  to  be  at  liberty  to  lease  the  said  estates  from  time  to  time,  but 
not  for  a  further  term  than  [one  year]  at  a  time  without  the 
special  order  of  the  court. 

5.  That  the  said  referee  be  at  liberty  to  examine  the  said  de- 
fendant Y.  Z.  as  to  the  estate,  stock,  debts  and  effects  of  the  said 
E.  F.  in  his  hands,  possession,  or  power,  or  under  his  control ;  and 
that  he,  the  said  Y.  Z.,  do,  under  the  direction  of  the  said  referee, 
and  on  oath,  if  required,  deliver  over  to  such  person  so  to  be 
appointed  receiver  all  and  every  the  said  estate,  stock,  debts  and 
effects,  and  the  muniments,  books,  vouchers  and  papers  relating 
thereto.  And  in  case  there  shall  be  occasion  to  put  any  of  the 
debts  in  suit  for  the  recovery  thereof,  the  same  is  to  be  done  aftet 
an  order  of  the  court  to  prosecute  has  been  obtained  [and  if  suit 
in  the  name  of  any  person  other  than  said  receiver  is  necessary, 
such  leave  shall  only  be  asked  on  notice  to  the  person  whose  name 
is  to  be  used ;  and  such  person  is  to  be  indemnified  therein  out  of 
the  said  estate  and  effects].^ 

6.  That  the  person  so  to  be  appointed  receiver  pay  the  debts 
due  from  the  deceased  in  the  order  required  by  the  statiites  re- 
latin?^  to  executors  and  administrators.  "     • 

Enter:  [signature  of  judge  hi/  initials  of  name  and  title.] 

The  clause  in  brackets  is  rarely  own  name  as  a  trustee  of  an  express 
necessary  under  the  present  practice,  trust,  even  when  he  is  not  assignee, 
which  allows  the  receiver  to  sue  in  his 
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V.      FORECLOSUBE.7 

FORM  No.  698. 
AfSdavit  to  obtain  appointment  of  receiver  in  foreclosure.s 
[Title  of  court  and  action.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  [plaintiff]  in  the  above  entitled  action. 

II.  That  this  action  is  brought  for  the  foreclosure  of  a  mort- 
gage executed  by  the  defendants  Y.  Z.  and  B.  Z.,  his  wife,  to  secure 
the  payment  to  the  plaintiff  of  the  sum  of  dollars  on  the 

day  of  ,  19     ,  with  interest,  said  mortgage  being  dated 

the  day  of  j  1^     >  and  duly  recorded  on  the 

day  of  ,  19     ,  and  covering  premises  in  [briefly 

describing  them'],  which  mortgage  was  given  to  secure  a  bond  of 
even  date  made  by  said  Y.  Z.,  conditioned  for  the  payment  of  said 
sum  on  said  day  of  ,  19     . 

III.  That  there  is  overdue  and  unpaid®  to  plaintiff  dol- 
lars [of]  the  principal  sum,  with  interest  thereon,  amounting  to 
over  dollars,  [and  dollars  insurance  premiums  paid 
by  plaintiff  piirsuant  to  the  terms  of  the  mortgage ;  that  the  taxes 
for  19  and  19  ,  to  the  amount  of  dollars,  and  an  assess- 
ment for              dollars,  which  was  payable  on  the              day  of 

,19     ,  and  water  rates  for  amounting  to 

dollars,  are  unpaid ;  such  liens  amounting  in  the  aggregate  to  the 


7  The  application  may  be  made  eco  8  See  authorities  in  support  of  this 

parte  if  the  mortgage  contains  a  re-  application     in     those     jurisdictions 

ceiver's  clause.     N.  Y.  Code  Civ.  Pro.,  where  the  mortgagor  retains  a  legal 

§  714,  as  amended  1903 ;  superseding  estate,  collected  in  Schreiber  v.  Carey, 

Dazian  v.  Meyer,  66  App.  Div.  575,  73  48  Wis.  208,  Repr.  526. 

N.  Y.  Supp.  328.  So  of  an  action  to  foreclose  a  ven- 

When  made  upon  the  ground  of  in-  dor's  lien.     Smith  v.  Kelley,  31  Hun, 

sufficiency   of    security,    a   notice   re-  387. 

quired  by  the  mortgagee's  clause  need  As   to   the   case    of   a   corporation 

not  be  given.     Putnam  v.  McAllister,  mortgagor,  see  next  two  Forms,  and 

57  jST.  Y.  Supp.  404.     In  a  case  where  Corporation    Receivers     ( below) . 

notice  was  required,  held  that  the  re-  9  Receiver  refused  where  debt  was 

ceiver  in  supplementary  proceedings  not  clearly  in  default.     Am.  Loan  & 

of  the  mortgagor  was  not  an  adverse  irust  Co.  r.  Toledo,  etc..  Ky.  Co.,  29 

party  within  sections  713,  714.    Grover  Fed.  Rep.  416. 
V.  McNeeley,    72   App.   Div.   576,   76 
N.  Y.  Supp.  559. 
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sum  of  dollars.     Also  show  existence  of  prior  mortgage,  if 

any,  and  whether  interest  in  default,  or  foreclosure  pending]^° 

[If  the  premises  have  teen  conveyed.'^  IV.  That  the  said  Y.  Z., 
subsequent  to  the  execution  and  delivery  of  the  mortgage,  con- 
veyed the  premises  [here  state  mesne  conveyances  and  any  as- 
sumptions of  the  mortgage  debt'\. 

V.  That  the  mortgaged  premises,  upon  a  sale  thereof  at  public 
auction,  cannot  bring  sufficient  to  satisfy  the  mortgage  debt  due 
plaintiff,  vs^ith  interest,  costs,  and  arrears  of  taxes,  which  amount 
in  the  aggregate  to  the  sum  of  dollars;  that  the  value  of 
said  premises  is  about  the  sum  of  dollars,  as  more  fully 
appears  by  the  affidavits  of  M.  N.  and  O.  P.  annexed." 

VI.  That  said  premises,  at  the  commencement  of  this  action, 
were,  and  ever  since  have  been,  in  the  possession^^  of  the  de- 
fendant [W.  X.  above  named,  under  the  conveyance  above  stated] , 
and  that  all  persons  in  possession  of  said  premises,  as  tenants  or 
otherwise,  at  the  time  when  this  action  was  commenced,  are  de- 
fendants herein. 

VII.  That  [the  said  W.  X.,  who  is  now  primarily  liable  for  the 
debt  secured  by  the  mortgage,  as  well  as]  the  defendant  Y.  Z., 
the  mortgagor  and  obligor  in  the  said  bond,  are  both  [is]  pecu- 
niarily irresponsible  and  unable  to  pay  the  probable  deficiency  of 

10  Suca  facts  shown  by  a  second  insurance  moneys  on  an  injury  to  the 
mortgagee,  with  facts  raising  a  doubt  premises,  and  has  neglected  to  apply 
as  to  the  mortgage  security,  entitle  them  to  the  mortgage  debt.  Hollen- 
him  to  a  receiver.  Browning  v.  Stacey,  beck  v.  Donnell,  94  N.  Y.  342,  347,  29 
52  App.  Div.  626,  65  N.  Y.  Supp.  203.  Hun,   94. 

11  Where  there  is  no  receivership  An  affidavit  by  plaintiff's  attorney 
clause  in  the  mortgage,  or  pledge  of  that  he  is  informed  by  plaintiff  that 
the  rents,  the  affidavit  must  show  that  the  security  is  insufficient,  does  not 
the  premises  are  inadequate  security,  justify  the  court  in  appointing  a  re- 
and  that  the  mortgagor  is  insolvent.  ceiver.  Sickles  v.  Canaday,  8  App. 
Welehe  v.   Schoenberg,  45  Misc.   126,  Div.  308,  40  N.  Y.  Supp.  948. 

91  N.  Y.  Supp.  880;  Ross  v.  Vernam,  12  An    objection   that    part    of   the 

6  App.  Div.  247,  39  N.  Y.  Supp.  1031.  mortgaged  premises  for  which  a  re- 

Or  that  ground  rent  and  taxes  are  ceiver  is  sought  to  be  appointed,  in 

in  arrears  and  the  security  doubtful.  foreclosure,  is  not  in  possession  of  the 

Howard  v.  Eobbins,  170  N.  Y.  498.  parties  to  the  action,  is  no  reason  for 

Or  that  the  premises  being  doubt-  refusing     to     appoint     the     receiver, 

ful  security,  have  been  sold  for  non-  where   the   party   objecting   does   not 

payment  of  taxes,  or  that  insurance  disclose  the  names  or  title  of  those 

is  neglected,  etc.     Wall  St.  F.  Ins.  Co.  alleged  to  be  in  possession.     Smith  «, 

V.  Loud,  20  How.  95,  Lott,  J.  Tiffany,  13  Hun,  671. 

Or  that  the  mortgagor  has  received 
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dollars  on  the  sale  of  the  mortgaged  premises,  as  appears 
by  the  affidavit  of  M.  N.  annexed. 

VIII.  That  the  said  premises  are  occupied  for  the  purpose  of 
,  and  that  the  entire  rentals  and  income  therefrom,  as 
your  petitioner  is  informed  and  believes,  amount  to  the  sum  of 
dollars  annually  and  no  more. 
[If  the  mortgage  pledges  the  rents,'^^  or  contains  a  receiver's 
clause,^*  or  both.']   IX.  That  the  said  mortgage  contains  the  fol- 
lowing clause  \_quoting1. 

[Jurat.']  [Signature.] 

FORM  No.  699. 
The  same. —  A£Sdavit  to  the  ptoceedings,  to  annex. 

[Title  of  court  and  action.] 
[Venue.] 

M.  C,  being  duly  sworn,  says: 

I.  That  he  is  the  managing  clerk  for  the  plaintiff's  attorney  in 
the  above  entitled  action  for  foreclosure. 

II.  That  the  summons,  complaint  and  notice  of  pendency  of 
action  herein,  were  duly  filed  on  the  day  of  ,  19     . 

III.  That  the  summons  herein  has  been  served  on  all  the  de- 
fendants therein  named,  either  personally  or  by  publication  [or, 
without  the  State],  pursuant  to  an  order  herein  dated  the 

day  of  ,  19 

IV.  That  the  only  parties  who  have  appeared  herein,  so  as  to 
be  entitled  to  notice  of  this  application,  are  the  defendant  W.  X., 

13  Where  the  rents  are  speeifleally  the  insolvency  of  the  maker  of  the 
pledged,  insolvency  of  the  mortgagor  bond,  under  such  a  situation.  Brown- 
and  insecurity  need  not  be  shown.  ing  v.  Sire,  56  App.  Div.  399,  67  N.  Y. 
Sage  V.  Mendelson,  42  Misc.   137,  85  Supp.  698,  9  Anno.  Cas.  127. 

N.  y.  Supp.  1008;  Butler  v.  Frazer,  The  receiver's  clause  is  not  control- 

57  N.  Y.  Supp.  900.  ling,  but  may  be  taken  into  considera- 

14  When  a  second  mortgage  contains  tion  in  determining  whether  a  receiver 
such  a  clause,  and  it  appears  that  the  should  be  appointed.  See  Fletcher  v. 
parties  in  possession  refuse  to  pay  in-  Krupp,  35  App.  Div.  586 ;  Eidlitz  v. 
terest  and  taxes,  and  are  receiving  Lancaster,  40  id.  446;  N.  Y.  Building 
the  rents,  and  there  is  a  doubt  as  to  Loan  Co.  v.  Begly,  75  id.  308;  Brick 
the  adequacy  of  the  security,  a  re-  v.  Hornbeok,  19  Misc.  218,  43  N.  Y. 
ceiver  will  be  appointed.  Thomas  ■«.  Supp.  301;  U.  S.  Life  Ins.  Co.  v. 
Davis,  90  App.  Div.  1,  85  N.  Y.  Supp.  Ettinger,  32  Misc.  378,  66  N.  Y. 
661.     It  is  not  necessary  (though,  of  Supp.  1. 

course,  it  would  be  advisable )  to  show 
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who  appears  by  Z.  T.  [naming  them  all,  and  the  attorneys  hy 
whom  they  respectively  appear'],  and  that  the  time  limited  for 
the  appearance  of  all  the  other  defendants  has  expired. 

V.  That  the  time  of  all  the  defendants  to  answer  or  demur  to 
the  complaint  herein  has  expired,  and  that  plaintiff's  attorney 
has  been  served  with  no  demurrer  or  answer.  [Or  otherwise,  ac- 
cording to  the  condition  of  the  cause.] 

YI.  That  the  schedule  hereto  annexed  contains  a  statement  of 
the  liens  on  tho  premises  by  way  of  mortgages,  judgments,  taxes, 
assessments  and  other  incumbrances.      [Annex  schedule.] 

[Jurat.]  [Signature.] 

[Annex  affidavits  of  persons,  shown  to  he  qualified,  as  to  market 

value  of  premises,  and  as  to  actual  and  possible  income  from 

rentals.] 

FORM  No.  700. 

Order  appointing  receiver  of  rents  and  profitsis  in  foreclosure  or  other  action 
afiecting  real  property;  with  injunction  against   defendant.iOa 

[Title  (court  order)  and  recitals,  according  to  the  case,  see 
Forms  679  to  688,  and  recite  also  the  ground  of  the  injunctio7i, 
see  Forms  538  to  544,  for  instance,  thus:]  and  it  appearing  that 
the  mortgaged  premises  are  an  inadequate  security  for  the  mort- 
gage debt,  and  that  no  one  except  the  defendant  Y.  Z.  is  personally 
liajjle  for  the  mortgage  debt,  and  that  he  is  insolvent, '  and  that  the 
defendants  are  about  to  collect  the  rents ;  [and  if  the  injunction  is 
other  than  an  order  to  stay  waste  or  other  damages,  or  to  protect 
the  receiver,  add]  and  the  plaintiff  having  given  security  as  re- 
quired by  law  [see  notes  on  pp.  972,  1053  of  this  volume]. 

Oedeeed,  I.  That  K.  C,  of  be  and  he  is  hereby  appointed, 

with  the  usual  powers  and  directions,  receiver  [for  the  benefit  of 

IB  Appointment  as  receiver  of  rents  Emblements,  as  well  as  rents,  may 

and  profits  does  not  give  title  to  the  be  intercepted  through  the  aid  of  a 

premises,   or  give   any   authority  be-  receiver.    Hamilton  v.  Austin,  36  Hun, 

yond  the  limits  of  the  order  appoint-  138     (in    which    ease    the    order    re- 

ing    him.       Decker    v..    Gardner,    124  strained    defendants    from    removing 

N.   Y.   338;    Poster   v.   Townshend,   2  the    trees,    shrubbery,     and    fixtures 

Abb.  N.  C.  29;  s.  P.,  U.  S.  Trust  Co.  from  the  premises). 

V.  N.  Y.,  West  Shore,  etc.,  E.  R.  Co.,  i5a  May  be  ex  parte.     See  note  7, 

101  N.  Y.  478,  483.  p.  1049. 
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the  plaintiff]  ^**  of  all  the  rents  and  profits  now  due"  and  unpaid, 
or  to  become  due  pending  this  action,  and  issuing  out  of  the 
[mortgaged]  premises  mentioned  in  the  complaint,^*  and  known 
and  described  as  follows:  [description.] 

II.  [Direction  to  collect  may  be  as  follows:]  That  said  receiver 
be  and  he  hereby  is  authorized  and  directed  to  demand,  collect  and 
receive  from  the  person  or  persons  in  possession  of  said  premises 
or  other  persons  liable  therefor,^®  all  the  rents  now  due  and  un- 
paid or  hereafter  to  become  due. 

III.  [Direction  that  tenants  attorn  and  pay.^°]  That  the  ten- 
ants in  possession  of  such  premises,  and  such  other  person  or 
persons  as  may  be  in  possession  thereof,  do  and  they  are  hereby 
directed  to  attorn  as  such  tenant  or  tenants  to  said  receiver,  and 
until  the  further  order  of  the  court,  pay  over  to  such  receiver 
all  rents  of  such  premises  now  due  and  unpaid  or  that  may  here- 
after become  due.^^ 

IV.  [Injunction  against  paying  defendants^]  That  all  tenants 


18  Inserting  the  clause  in  brackets 
gives  the  moving  plaintiff  priority  as 
against  all  other  incumbrancers. 
Washington  Life  Ins.  Co.  v.  Fleisch- 
auer,  10  Hun,  117;  Eanney  v.  Peyser, 
83  N.  Y.  1 ;  Frankenstein  v.  Ham- 
burger, 73  App.  Div.  352,  76  N.  Y. 
Supp.  818. 

If  the  clause  is  omitted  the  court 
may  distribute  the  moneys  received 
according  to  the  equity  of  the  case. 
Keogh  V.  McManus,  34  Hun,  521.  If 
such  a  clause  be  inserted  the  court 
may,  nevertheless,  subsequently  mod- 
ify it  without  prejudice  to  the  pri- 
ority secured  as  to  moneys  already 
received.  Washington  Life  Ins.  Co. 
■V.  Fleischauer   (above). 

17  The  appointment  gives  a  lien 
only  upon  unpaid  rents.  Rider  v. 
Bagley,  ,84  N.  Y.  461,  aflf'g  12  Hun, 
299  (foreclosure).  If  desired  to  stop 
rents  payable  during  the  pendency  of 
the  motion,  take  an  injunction  or  re- 
straining order,  either  embodied  in  an 
order  to  show  cause  why  the  receiver 
should  not  be  appointed,  or  to  serve 
together  with  ordinary  notice  of  a 
motion  for  a  receiver. 

18  As  to  confining  receivership  to 
one  of  several  parcels,  see  Hollenbeck 
V.  Donnell,  94  IS.  Y.  342,  346,  349. 


19  These  words,  not  in  the  usual 
clause  for  collection  of  rents,  will  in- 
clude lessees  out  of  possession  and 
guarantors. 

20  This  clause,  though  now  usual,  is 
not  essential;  but  the  receiver  may 
obtain  a  separate  order  to  this  effect 
if  necessary. 

If  a  lessee  out  of  possession  or 
other  third  person  is  to  be  proceeded 
against  it  will  be  well  to  include  him 
in  this  direction  to  pay. 

21  In  case  the  tenant  asserts  a  coun- 
terclaim against  the  mortgagor,  the 
receiver  is  entitled  either  to  the  sur- 
render of  the  premises  or  the  payment 
to  him  of  an  occupation  rental  with- 
out regard  to  the  merits  of  the  coun- 
terclaim. Derby  v.  Brandt,  99  App. 
Div.  257,  90  N.  Y.  Supp.  980;  Fletcher 
V.  McKeon,  71  App.  Div.  278,  75  N.  Y. 
Supp.  817. 

22  This  is  not  an  injunction  such  as 
requires  security;  but  merely  an  in- 
cident to  the  appointment  of  a  re- 
ceiver necessary  to  the  protection  of 
the  fund.  Sae  Woerishoffer  v.  North 
River  Constr.  Co.,  99  N.  Y.  398.  See, 
as  to  extent  of  right  to  enjoin,  Moll 
V.  McKeon,  35  Misc.  551,  71  N.  Y. 
Supp.  1127. 


1054  Abbott's  peactice  and  foems. 

of  the  premises  and  other  persons  liable  to  such  rents  are  hereby- 
enjoined  and  restrained  from  paying  any  rent  for  such  prem- 
ises to  the  defendant,  his  agents,  servants  or  attorneys. 

V.  [Direction  to  surrender  possession.'^^l  That  all  persons  now 
or  hereafter  in  possession  of  said  premises,  or  any  part  thereof, 
and  not  holding  such  possession  under  valid  and  existing  leases, 
do  forthwith  surrender  such  possession  to  said  receiver. 

VI.  [Power  to  recover  and  protect  possession}*^  That  the 
said  receiver  be,  and  he  hereby  is,  authorized  to  institute  and 
carry  on  all  legal  proceedings  necessary  for  the  protection  of 
all  premises  described  in  the  complaint  or  referred  to  in  this 
order,  including  such  proceedings  as  may  be  necessary  to  re- 
cover possession  of  the  whole  or  any  part  of  said  premises,  and 
to  institute  and  prosecute  suits  for  the  collection  of  rents  now 
due  or  hereafter  to  become  due  on  the  aforesaid  premises  or  any 
part  thereof,  and  to  institute  and  prosecute  summary  proceed- 
ings for  the  removal  of  any  tenant  or  tenants  or  other  persons 
therefrom. 

VII.  [Power  to  rent,  insure,  repair,  etc.]  And  said  receiver 
is  hereby  authorized  from  time  to  time  to  rent  or  lease,  as  may 
be  necessary,  for  terms  not  exceeding  one  year,  any  of  said  prem- 
ises ;  to  keep  the  property  insured  against  loss  or  damage  by  fire, 
and  in  repair,  and  to  pay  the  taxes,  assessments,  and  water  rates 
[in  case  of  ground-rent,  and  the  rent  reserved  by  said  mortgaged 
lease]  upon  said  premises.^* 

23  Useful  sometimes  in  partition  or  tory,  and  did  not  allow  a  senior  lienor, 
other  actions  aflFecting  numerous  not  a  party,  to  insist  on  such  pay- 
tenants,  ment.     Contra,  where  the  direction  in 

24  The  object  of  these  powers  is  the  the  order  was  mandatory.  Frankeu- 
maintenance  of  an  income  pending  the  stein  v.  Hamburger,  73  App.  Div.  352, 
receivership;  and  they  are  therefore  76  N.  Y.  Supp.  818.  As  to  ground- 
proper  for  a  receiver  of  rents  and  rent,  etc.,  see  Washington  Market  Co. 
profits.  V.  Warthen  Bros.    (D.   C,   1883),   11 

25  The  powers  here  specified  in  this  Wash.  L.  Rep.  498,  where  an  order 
paragraph  are  less  likely  to  be  needed  appointing  receivers  of  market  stands 
in  foreclosure  than  in  partition  and  was  held  not  to  authorize  the  receiver 
some  other  actions.  to  keep  the  leases  alive,  for  want  of 

Without  specific   direction,  the  re-  providing   for   enforcing   payment   of 

eeiver    has    no    authority    to    make  rents. 

repairs,  however  necessary.     WyckofT  But  a  receiver  in  foreclosure  is  en- 

V.  Scofield,  103  N.  Y.  630.  titled  to  rents  then  or  thereafter  due; 

In  Ranney  v.  Peyser,  83  N.  Y.   1,  and  payment  by  a  tenant  amounts  to 

where  the  receivership  was  only  for  an  attornment,  and  the  lessor's  subse- 

plaintiff,  it  was  held  that  the  power  quent  acceptance  of  a  surrender  of  the 

here  given  to  pay  ground  rent,  taxes,  lease  is  invalid.      Nealis  v.  Bussing, 

etc.,  was  permissive,  and  not  manda-  10  Wkly.  Dig.  289. 
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VIII.  [Power  to  employ  agent.]  And  said  receiver  is  hereby 
authorized  to  employ  an  agent,  if  he  shall  deem  proper,  to  rent 
and  manage  said  premises,  collect  the  rents  and  keep  the  premises 
insured  and  in  repair,  and  to  pay  the  reasonable  value  for  his  ser- 
vices out  of  the  rent  received. 

IX.  [Injunction  against  defendant  receiving  rent.]  That  dur- 
ing the  pendency  of  this  action,  the  defendant  and  his  agents  and 
attorneys  be  and  they  hereby  are  enjoined  and  restrained  from 
collecting  the  rents  of  said  premises,  and  from  interfering  in  any 
manner  with  the  property  or  its  possession.^^ 

X.  [Direction  as  to  applying  rents,  etc.,  in  foreclosure.^'^] 
That  the  said  receiver  retain  the  moneys  which  may  come  into 
his  hands  by  virtue  of  his  said  appointment,  until  the  sale  of  the 
premises  mentioned  in  the  complaint  under  the  judgment  to  be 
entered  in  this  action,  and  that  he  then,  after  deducting  his 
proper  fees  and  disbursements  therefrom,  apply  the  said  moneys  to 
the  payment  of  any  deficiency  there  may  be  of  the  said  amount 
directed  to  be  paid  to  the  plaintiff  in  and  by  the  said  judgment, 
and  in  case  there  be  no  such  deficiency,  that  he  retain  the  said 
moneys  in  his  hands  until  the  further  order  of  the  court  in  the 
premises. 

XL   [Bond  clause  as  II  in  Form  679,  supra.] 

XII.  [Leave  for  further  directions.]  That  the  said  receiver 
and  any  party  hereto  may  at  any  time  on  proper  notice  to  all 
parties  who  may  have  appeared  in  this  action,  apply  to  this  court 
for  further  or  other  instructions,  and  for  further  power  neces- 
sary to  enable  said  receiver  properly  to  fulfill  his  duties.^® 

[Serve  upon  tenants  personally. ^^] 

26^Yliether  this  injunetion  requires  Putnam    v.   Henderson,    etc.,    Co.,    49 

security  has  been  disputed.  App.  Div.  361,  63  N.  Y.  Supp.  250. 

27  This  clause  is  not  necessary,  as  28  This    clause    is    implied,    unless, 

it  may  equally  well  be  provided  for  in  perhaps,  in  a  case  where  the  order  is 

the  judgment.  founded   on   a   consent,   or   its   terms 

A  flirection  in  the  order   that  the  were  contested;   so  that  without  this 

receiver  pay  over  the  surplus  rents  to  clause  a  motion  for  further  directions 

the  rrorts^aijee,   is  improper.     Harris  could    be    opposed    as    barred.       See 

V.  Taylor,  22  App.  Div.  109,  47  N.  Y.  p.   1022,  paragraph  40    {alove),  and 

SuTiT).  913.  pp.  95,  245;  and  149,  160. 

Where  the  mortgagees  assert  con-  29  A  tenant  not  a  party  to  a  fore- 

flioting  claims   as   to  the   rents,   the  closure    action    must    be    personally 

order  appointing  the  receiver  should  served.      Am.  Mort.  Co.  v.  Sire,   103 

not  adjudicate  upon  the  matter.     See  App.  Div.  396,  92  N.  Y.  Supp.  1082. 
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FORM  No.  701. 
The  same  on  foreclosure,  ty  the  trustees  of  a  corporation  mortgage,  for 
benefit  of  bondholders. 

At   a   Special   Term    [etc.,   as  in  Form 
No.  94,  p.  255  of  this  volume.'] 
[Title  of  action.] 

Upon  reading  and  filing  tlie  verified  complaint  herein,  and  the 
affidavit  of  H.  B.  T.,  verified  ,  19     ,  and  the  affidavit  of  G. 

T.   S.,  verified  ,   19     ,   annexed  thereto,   and  the  order, 

returnable  ,19     ,  and  duly  adjourned  to  this  day,  that 

the  A.  H.  and  P.  Company  show  cause  why  a  receiver  of  all  the 
premises  and  properly  described  in  the  complaint  should  not  be 
appointed,  with  the  usual  powers  of  receivers  in  such  cases,  and 
with  all  the  powers  provided  for  in  the  indentures  of  mortgage 
set  forth  in  the  complaint,  and  why  the  plaintiff  should  not  have 
such  other  or  further  proof  of  the  service  of  the  summons  in  this 
action  and  said  complaint,  affidavit  and  order,  to  show  cause,  upon 
the  said  defendant.  The  A.  H.  and  P.  Company. 

And  after  hearing  H.  B.  T.,  Esq.,  of  counsel  for  the  plain- 
tiff, and  C.  B.  A.,  Esq.,  on  behalf  of  the  defendant,  The  A.  H. 
and  P.  Company,  in  opposition,  and  on  motion  of  T.  L.  &  McC, 
attorneys  for  plaintiffs : 

Oedeeed,  that  E.  L.  E.,  of  the  city  of  Xew  York,  be  and  he  is 
hereby  appointed  receiver  with  the  iisual  powers  of  receivers  in 
such  cases,  and  with  all  the  powers  provided  for  in-  the  inden- 
ture of  mortgage  or  deed  of  trust  set  forth  in  the  complaint  of 
all  and  singular,  the  property  described  in  said  indentures  of 
mortgage,  embracing  all  the  property,  both  real  and  personal,  and 
all  the  goods  and  chattels,  franchises,  privileges,  rights  and  lib- 
erties to  The  A.  H.  and  P.  Company,  in  anywise  appertaining 
or  belonging,  or  which  it  may  hereafter  acquire  or  become  in  any 
way  entitled  to,^"  together  with  all  and  sineiular,  the  tenements, 
hereditaments  and  appurtenances  thereunto  belonging  or  in  any- 
wise appertaining,  and  the  reversions,  remainders,  rents,  issues, 
and  profits  thereof,^^  and  also  all  the  estate,  right,  title,  interest, 

30  This  clause  is  too  broad  unless  whatsoever,"    without    regard   to    its 

the  mortgage  includes  after-acquired  being  covered  by  the  mortgage.    Piatt 

property.     Whitney   v.   N.  Y.   &  At-  v.  N.  Y.  &  Sea  Beach  Ey.  Co.,  63  App. 

lantic  R.  R.  Co.,  32  Hun,  164,  9  Civ.  Div.  401,  71  N.  Y.  Supp.  913. 

Pro.  Rep.  118.  31  Fast  due  accounts  for  labor  held 

It   is   also  improper  to   frame  the  to  be  within  the  equitable  lien  of  the 

order    so  as   to   make   the   appointee  mortgage.     N.  Y.  Secur.  &  T.  Co.  v. 

the  receiver  "  of  the  corporation  itself  Saratoga  Gas,  etc.,  Co.,  30  App.  Div. 

and  of   all   its  assets  of  every  kind  89,  51  N.  Y.  Supp.  749. 
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property,  possession,  claim  and  demand  whatsoever,  as  well  in 
law  as  in  equity  of  the  said  A.  H.  and  P.  Company,  of,  in  and  to 
the   same,    and   any    and   every   part   thereof,    with   the   appur- 
tenances. 
[Bond  clause  and  authentication  as  in  end  of  Form  No.  679.] 

FORM  No.  702. 

Another  form  —  Order  for   appointment  of  receiver  in   railroad  foreclosure 
(including  amendment  of  complaint,  and  with  full  general  powers.32) 

{Title  (court  order)  and  recitals  according  to  the  case.'\ 

Ordered^  1.  That  the  summons  in  this  action  be  and  the  same 
is  hereby  amended  as  prayed  for. 

2.  That  leave  be  granted,  and  leave  is  hereby  granted  to  file 
the  proposed  amended  and  supplemental  complaint  in  this  action 
as  prayed  for. 

And  the  said  summons  being  so  amended,  and  the  said  amended 
and  supplemental  complaint  having  been  duly  filed,  it  is  further 

Ordered,  that  H.  J.  J.,  now  President  of  the  E.  E.  Co.,  be 
and  he  is  hereby  appointed  receiver  of  all  and  singular  the  pro[)- 
erty  and  franchise  of  the  said  defendant.  The  E.  E.  Co.,  men- 
tioned and  described  in  the  complaint  in  this  action,  and  all  and 
singular  the  appurtenances  in  anywise  thereto  appertaining,^ 
and  all  records,  books,  papers,  and  accounts  of  the  said  company 
in  anywise  appertaining  to  the  business  thereof,  and  necessary  to 
enable  him  properly  and  efficiently  to  perform  the  duties  imposed 
upon  him  by  this  order. 

That  he  give  a  bond  for  the  faithful  performance  of  his  duties 
as  receiver  in  the  premises  in  the  sum  of  dollars,  with 

sureties  [jointly  and  severally  bound]  to  be  approved  [as  to  form 
and  sufficiency^*]  by  one  of  the  justices  of  this  court,  and  that 
on  the  filing  of  such  bond  he  enter  forthwith  upon  the  performance 
of  his  duties  as  such  receiver. 

And  it  is  further  Ordered,  1.  As  soon  as  may  be  after  he  shall 
have  entered  upon  the  performance  of  his  duties,  the  said  receiver 
shall  make  and  file  with  the  clerk  of  this  court  a  true,  full  and 
complete  inventory  of  all  and  singular  the  property  of  the  said 

32  From  the  Erie  railway  foreelos-  son  v.  N.  Y.  &  Staten  Island  Elev.  Co., 

nre,  mentioned  in  Herring  v.  N.  Y.,  99  App.  Div.  509,  91  N.  Y.  Supp.  153. 

Lake  Erie  &  W.  R.  E.  Co.,  19  Abb.  33  As  to  the  power  of  the  court  to 

N.  C.  340,  7  Cent.  Rep.  318.     This  is  determine    what    is    covered    by    the 

a  eommon-Iaw  receiver.  mortgage,  see  case  last  above  cited. 

For  a  form  of  order  appointing  a  34  This  clause  was  more  usual  for- 

temporary  receiver  of  an  electric  light,  merly    than    now.        Compare    bond 

heat,  and  power  company,  see  Robin-  clause  (2)  in  Form  No.  679. 
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company,  real  and  personal  and  mixed,  of  all  which  he  is  ap- 
pointed receiver. 

2.  The  said  receiver  shall  continue  the  operation  of  the  said 
road  in  the  ordinary  and  usual  course  as  the  same  is  now  operated 
in  the  common  carriage  of  freight  and  passengers,  having  due 
regard  to  the  public  interest  and  the  accommodation  of  the  pub- 
lic, and  keeping  the  premises  and  property,  both  real  and  per- 
sonal, in  good  condition  and  repair,  to  the  end  that  the  said 
road  may  be  efficiently  operated  with  safety  and  convenience  to 
the  public.^'  To  the  same  end  he  shall  from  time  to  time  em- 
ploy and  discharge  all  needful  laborers,  servants  and  agents,  and 
purchase  and  pay  for  all  such  needful  material  and  supplies  as 
may  seem  to  him  to  be  necessary  and  proper  in  the  exercise  of  a 
sound  discretion,  with  leave  to  apply  to  the  court  from  time  to 
time  as  he  may  be  advised  for  directions  in  the  premises.  He 
shall  settle  and  adjust,  according  to  usage  and  the  usual 
course  of  business,  all  outstanding  traffic  balances  with  other 
railroads,  and  like  balances  from  time  to  time  as  may  arise. 
And  he  shall  have  power  to  make  all  usual,  necessary  and 
proper  arrangements  for  the  interchange  of  business  in  the  way 
of  traffic  arrangements,  and  he  shall  have  power  generally  to 
do  and  perform  all  things  usual  and  proper  according  to  the 
rules  and  usages  of  good  railroad  management,  to  increase  the 
business  of  the  said  road,  and  promote  the  convenience  of  the 
public. 

He  shall  have  power  to  prosecute  and  defend  without  tlu  fur- 
ther order  of  this  court,  all  existing  actions  by  or  against  said 
company,  and  to  pay  and  defray  the  usual  and  ordinary  expenses 
incident  thereto.  He  shall  have  power  to  commence  and  pros- 
ecute any  actions  which  in  the  usual  course  of  business  he  may 
deem  it  proper  and  necessary  to  commence  hereafter,  either  in 
the  name  of  the  said  company  or  in  his  own  name  as  such  re- 

35  Under     substantially    the     same  that  the  terms  of  the  order  were  such 

clause  in  tTie  order   in  Union  Trust  as  to  exclude  the  payment  of  any  of 

Co.  V.  Illinois  Midland  R.  R.  Co.,  117  the  expenses  out  of  any  fund  other 

U.  S.  434,  465,  it  was  contended  that,  than  the  receipts  from  the  operation 

while  authority  was  given  to  carry  on  of  the  road.      But  the  court  held,  on 

the  business  of  the  road,  and  to  make  the  contrary,  that  the  terms  of  such 

repairs  and  additions  essential  to  its  orders  do  not  impair  or  exclude  the 

interests  and  safety,  and  it  was  pro-  ample  authority  of  the  court  to  order 

vided,    that,    out   of   the   moneys    he  such   claims   to   be   paid   out   of   the 

should  receive  from  its  operation,  he  property  itself,  with  priority, 

should  pay  for  the  expenses  of  opera-  For  terms  of  an  order  empowering 

tion,  he  was  not  authorized  by  that  the  receiver  to  lease  and  to  mortgage, 

order  to  contract  any  debt  which  the  see  McLane  v.  Placerville,  etc.,  R.  R. 

receipts  of  the  road  would  not  pay;  Co.,  6  Pac.  Rep.  749. 
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ceiver,  as  he  may  be  advised.  He  shall  have  full  powder  to  de- 
fend any  and  all  suits  that  may  hereafter  be  brought  against 
the  said  company,  or  against  himself  as  such  receiver  [by  tlie 
permission  of  this  court],  and  to  defray  the  necessary  and  proper 
expense  of  such  prosecution  and  defenses.  He  shall  do  what- 
ever may  be  needful  to  maintain  and  preserve  the  corporate 
organization  and  franchises  of  the  said  company  till  final  judg- 
ment in  this  action,  and  to  defray  the  necessary  and  proper  ex- 
penses incident  thereto,  and  in  all  and  singular  the  premises  he 
shall  be  subject  to  such  orders  and  directions  as  this  court  may 
from  time  to  time  make,  and  he  is  authorized  to  apply  from 
time  to  time  for  such  orders  and  directions  as  he  may  be  advised. 

3.  As  soon  as  may  reasonably  be  done,  after  he  shall  have  en^ 
tered  upon  the  performance  of  his  duties,  the  said  receiver  shall 
pay  and  discharge  all  debts  due  from  the  said  company  to  la- 
borers, servants,  agents  and  employees  of  all  kinds  for  services 
rendered  in  and  about  the  operation  of  the  railroads  of  the  said 
company,  and  in  and  about  the  conduct  and  management  of  its 
lawful  business.  Such  payments  shall  not  embrace  debts  due 
for  more  than  four  months  prior  to  the  entry  of  this  order  with- 
out the  further  order  of  this  court  in  the  premises.^® 

4.  He  shall  in  like  manner  ascertain  the  amount  due  by  said 
company,  and  unpaid,  for  current  materials  and  supplies  pur- 
chased for  the  use  and  operation  of  the  railroads  of  the  said 
company  within  months  prior  to  the  entry  of  this  order, 
and  he  shall  pay  the  amount  found  to  be  justly  due,  but  he  shall 
not  have  power  to  pay  any  such  debts  of  longer  standing  with- 
out the  further  order  of  this  court. 

5.  He  shall  have  power  to  redeem  any  and  all  securities  of  the 
company  now  pledged  as  security  for  loans  of  money,  and  if  need- 
ful shall  have  power  to  borrow  money  for  this  purpose,  and  he 
shall  also  have  power  to  borrow  money  if  needful  in  his  judg- 
ment, in  order  to  comply  with  the  directions  contained  in  the 
third  and  fourth  paragraphs  of  this  order,  and  so  far  as  may  be 
needful  to  pay  for  current  necessities  for  labor,  and  for  no  other 
purpose  without  the  order  of  this  court. 

6.  The  said  receiver  shall  keep  a  true,  full  and  particular  ac- 
count of  all  his  acts  and  doings  as  such,  of  all  the  property,  rents, 
revenues  and  incomes,  and  of  all  his  payments  and  disbursements 
in  the  performance  of  the  duties  imposed  by  this  order.  And  he 
shall  once  in  every  three  months  and  oftener,  if  required,  render 

36  This  and  the  next  clause  are  sup-       Atrill,  20  Abb.  N.  C.  26,  and  note; 
ported  by  Union  Trust  Co.  v.  Souther,       also  58  N.  Y.  446,  19  How.  Pr.  84. 
107  U.   S.   591.      Compare  Raht  v. 
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to  this  court,  and  file  with  the  clerk  thereof,  a  true,  full  and  par- 
ticular account  of  all  his  receipts  and  disbursements  in  the  prem- 
ises. He  shall  keep  all  balances  of  moneys  in  his  hands  on  deposit 
in  some  bank  of  approved  credit  subject  to  his  order,  and  he  shall 
not  pay  out,  but  safely  keep  subject  to  the  further  order  of  this 
court,  all  such  moneys,  except  in  so  far  as  payment  and  disburse- 
ments are  authorized  by  the  terms  of  this  order.  The  premises 
considered,  it  is  further  ordered,  that  the  said  defendant,  The  E. 
E.  Co.,  be  and  the  said  company  is  hereby  commanded  and  strictly 
enjoined  not  to  pay  or  cause  or  permit  to  be  paid  any  interest 
upon  any  of  the  mortgage  bonds  of  the  said  company  until  the  fur- 
ther order  of  this  court  in  the  premises. 

And  the  said  company  and  each  and  all  the  officers  and  agents 
thereof  are  also  strictly  commanded  and  enjoined  to  deliver  up 
and  render  to  the  said  receiver,  when  he  shall  have  become  quali- 
fied according  to  the  terms  of  this  order  to  enter  upon  his  duties 
as  receiver,  all  and  singular  the  premises  whereof  he  is  hereby 
appointed  receiver;  and  it  is  further  ordered,  that  each  of  the 
said  defendants,  trustees  respectively  of  the  mortgages  referred 
to  in  the  complaint  in  this  action,  be  and  they  hereby  are  sever- 
ally and  respectively  restrained  and  enjoined  from  commencing 
or  prosecuting  or  causing  or  permitting  to  be  commenced  or  prose- 
cuted any  action  against  the  said  company,  or  in  anywise  affect- 
ing the  property  thereof,  and  from  in  anywise  interfering  with 
the  said  company  or  the  property  thereof  as  such  trustees  with- 
out the  further  order  of  this  court. 

VI.  Paetnebship.37 

FORM  No.  703. 
Affidavit  upon  application  for  receiver  of  partnership  assets.38 

[The  complaint  will  usually  allege  upon  knowledge  the  facts 

3T  Tlie  receiver  may  be  appointed  in  Pro.   §  1947,  to  authorize  one  of  the 

the   interlocutory   judgment.       Bern-  partners    to    carry    on    the    business, 

heimer  r.   Schmid,   36   Misc.   456,   73  does   not   abridge"^  the    power   of   the 

N.  Y.  Supp.  767 :   Smith  v.  Fitchctt,  court  to   appoint  a   receiver.      Bern- 

2  N.  Y.  Supp.  261,  15  Civ.  Pro.  Rep.  heimer  v.  Schmid,  36  Misc.  456,  462, 

207.  73  N.  Y.  Supp.  767.    Where  plaintiff's 

38  It   is   necessary   for    plaintiff   to  interest  is  doubtful  and  the  defendant 

show,  in  addition  to  his  cause  of  ac-  is  in  active  charge,  the  latter  should 

tion,  facts  justifying  the  court  in  tak-  be    authorized    to    continue   business, 

ing  the  business  and  assets  out  of  the  .ind  it  is  error  to  appoint  a,  receiver, 

hands  of  its  apparent  proprietors.    See  Kirkwond  r.  Smith,  64  App.  Div.  615, 

JIcElvey  v.  Lewis,  76  N.  Y.  373;  Day  72  N.  Y.  Supp.  291.     See,  also,  Phil- 

r.  Dow,  46  App.  Div.   148,  61  N.  Y.  lipp  v.  Von  Raven,  26  Misc.  552,  57 

Supp.  793.      The  authority  conferred  N.  Y.  Supp.  701. 
upon  the  court  by  N.  Y.   Code   Civ. 
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essential  to  the  action,  such  as  plaintiff's  interest,^^  expiration  of 
copartnership  agreement,  or  acts  on  the  part  of  defendant  requir- 
ing judicial  dissolution;  hut  such  of  these  facts  as  are  stated  in 
the  complaint  upon  information  and  belief  should  he  established 
hy  affidavit.']*^ 

That  the  defendant  is  wholly  without  means,  and  insolvent  and 
irresponsible  [^state  facts,  showing,  so  far  as  may  be  'known']. 

\_Shoio  condition  of  copartnership  assets,  such  as  possession  by 
the  insolvent  partner,  or  otherwise,  so  as  to  show  necessity  of  pro- 
tection against  waste  hy  defendant,  or  hy  creditors.]*^ 

FORM  No.  704. 
Order  appointing  .receiver  of  partnership  assets,  short  fonn;*2  by  consent. 

At  a  Special  Term  [^etc,  as  in  Form  No. 
94,  p.  255  of  this  volume]. 
[Title  of  action.] 

On  reading  the  complaint  and  answer  herein,  and  the  notice 
of  motion,  dated  ,19     ,    [and  the  consent  of  , 

dated  and  acknowledged  ,19     ],  and  the  affidavit  of  A. 

B.  verified  ,19     ,  and  after  hearing  A.  T.,  Esq.,  attor- 

ney for  the  plaintiff,  and  the  defendants  appearing  by  [names], 
their  attorneys  and  consenting  thereto,  it  is  on  motion  of  A.  T., 
attorney  for  the  plaintiff : 

Oedeeed,  that  K.  C,  of  ,  be  and  he  is  hereby  appointed, 

with  the  usual  powers  and  duties,  receiver  of  all  the  copartnership 
property,  assets  and  effects  of  every  description  of  the  firm  of 
A.  B.  &  Co.   [or,  of  the  late  firm  of  F.  &  E.,  of  ,  and 

of  the  defendant  A.  D.  F.,  as  survivor  of  said  firm],  and  that  said 
receiver,  after  he  shall  have  duly  qualified,  shall  proceed  forth- 
with to  take  possession  of  said  copartnership  property,*^  and  the 

39  General  creditors  cannot  main-  ance  of  its  business,  the  court  will 
tain  an  action  against  a  general  part-  appoint  one  of  the  solvent  partners 
nerahip  for  a  receiver  and  ratable  dis-  under  section  1947,  rather  than  a  re- 
tribution; but  such  an  action  will  lie  ceiver.  Phillipp  v.  Von  Raven,  20 
against  a  special  partnership.     Gray  Misc.  552,  57  N.  Y.  Supp.  701. 

V.  Levy,  75  Hun,  96,  26  N.  Y.  Supp.  42  A  receiver  in  a  partnership  causa 

861.  is  a  common-law  receiver. 

40  But  the  allegations  upon  infor-  43  An  order  for  receiver  in  a  part- 
mation  and  belief  in  a  verified  com-  nership  case  should  be  of  all  the  part- 
plaint  of  facts  peculiarly  within  the  nership  estate.  If  it  is  of  property  ii» 
knowledge  of  the  defendant,  are  fully  a  particular  place  only,  and  does  not 
established  when  not  met  by  the  de-  describe  that  or  distinguish  it  from 
fendant's  denial  in  either  answer  or  the  individual  property  of  the  part- 
affidavit.  Holland  Co.  v.  Consol.  Gaa  ner  who  is  assumed  to  be  in  posses- 
Co.,  85  Hun,  454,  32  N.  Y.  Supp.  830.  sion  and  to  have  property  there,  it  is 

41  If  the  preservation  of  the  part-  erroneous.  Morey  r.  Grant  (Mich., 
nership  assets  demands  the  continu-  1882),  13  N.  W.  Rep.  202,  Coolet,  J. 
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parties  hereto  are  and  each  of  them  is  hereby  directed  to  deliver 
to  said  receiver  all  the  partnership  property,  books,  accounts, 
papers,  and  effects  under  their  or  his  possession  or  control ;  **  and 
said  receiver  is  hereby  authorized  and  directed  to  sell  the  same, 
[subject  to  the  order  of  the  court*^]  at  public  or  private  sale  as  he 
shall  deem  most  for  the  interest  of  the  parties ;  to  recover  and  col- 
lect and  reduce  to  money  the  property,  claims,  demands,  bills,  ac- 
counts and  all  rights  in  action  of  said  partnership  [or  said  A.  D. 
F.,  as  survivor  thereof],  and  to  retain  such  proceeds  subject  to 
the  further  order  of  this  court. 

[Where  conveyance  is  necessary,  direct  it  for  instance,  thus'] 
And  it  further  appearing  that  the  title  to  the  said  vessels,  or  some 
of  them,  or  portions  of  them,  stands  in  the  name  of  the  individual 
partners  of  the  said  firm,  it  is  ordered  that  the  plaintiff  and  the 
defendants  and  each  of  them  forthwith  convey  to  the  said  receiver 
by  good  and  sufficient  bills  of  sale  and  conveyances  all  vessels  or 
interests  in  vessels  or  any  other  property  of  the  copartnership 
standing  in  their  joint  or  individual  names. 

[For  other  Forms,  see  706,  707.] 

[Directions  as  to  carrying  on  business,  if  desired,  may  he 
thv^^^l  It  is  further  Oedeeed,  that  the  said  receiver  may  com-, 
plete  the  unfinished  contracts  of  said  copartnership  if  he  in  his 
discretion  shall  deem  it  advisable  so  to  do. 

[Or,  that  the  said  receiver  shall  not  enter  upon  any  new  busi- 
ness, but  shall  put  the  unfinished  stock  of  said  partnership  now 
on  hand  into  marketable  condition  as  speedily  as  possible.] 

[Or,  that  the  said  receiver  be  and  he  hereby  is  authorized  to 
carry  on  the  said  shipping  business  as  heretofore  carried  on  to  such 
an  extent  only  that  he  may  charter  the  vessels  of  said 'copartner- 
ship to  other  persons  or  parties  for  hire  until  such  times  as  the 
said  vessels  can  be  sold  to  advantage,  and  with  full  power  and 
authority  to  the  said  receiver  to  sell  the  same  upon  such  terms 
as  he  may  deem  proper  and  as  are  approved  by  this  court.] 

As  to  property  without  the  State,  of  the  property  to  the  receiver,  other- 
see  O'Callaghan  v.  Fraser,  37  Hun,  wise  a  party  refusing  to  deliver  can- 
483.  not  be  punished  as  for  a   contempt. 

A  receiver  appointed  in  a  suit  for  McKelsey  v.  Lewis,  3  Abb.  N.  C.  61. 
dissolution  will  not  be  superseded  by  45  This  clause  will  require  an  order 

n,  receiver  subsequently  appointed  in  of  leave,  or  of  confirmation  after  sale, 

supplementary    proceedings    upon    a  It  is  not  usual  except  in  case  of  real 

judgment    against    the    partnership.  estate   or   of   important   property   or 

Price  V.  Price,  21  App.  Div.  597,  47  business  sold  in  mass. 
N.  Y.  Supp.  772.  46  See    Heatherton    v.    Hastings,    5 

44  An   order  appointing  a   receiver  Hun,   4.'59.   and  ca.ses  cited;    and  the 

of  partnership  should  direct  delivery  following  Forms. 
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[Bond  clause^  if  security  he  required,  as  in  end  of  Form 
679.] 

[Where  order  is  made  in  anticipation  of  dissolution,  may  di- 
rect, that  said  receiver  shall  not  enter  upon  his  duties  until  the 
day  of  next.*^] 

Enter:   [signature  of  judge,  hy  initials  of  name  and  title.] 

FORM  No.  705. 
A  fuller  form,  with  special  powers  and  saving  clause  as  to  consent. 

[Title  (court  order)  and  recitals  according  to  the  case.] 

Oedeked,  1.  That  the  defendant  F..  G.  S.  be  and  he  is  hereby 
appointed  receiver  of  all  the  copartnership  property,  assets  and 
effects  of  the  late  firm  of  M.  &  C,  or  held  by  them. 

2.  [Insert  bond  clause  as  in  end  of  Form  679.] 

3.  That  the  defendants,  J.  M.  and  11.  C,  do  assign,  transfer  and 
deliver  over  to  such  receiver  all  their  rights,  title  and  interest 
in  and  to  such  copartnership  property,  assets  and  effects.*" 

4.  That  said  receiver  be  empowered,  at  his  discretion,  to  make 
any  sale  or  sales  of  said  copartnership  property,  assets,  and  effects, 
or  any  part  thereof,  keeping,  however,  separate  accounts  of  the 
sales  of  such  portion  as  may  have  been  originally  the  property  of 
D.  E.  &  Co.,  and  such  as  may  have  been  originally  the  property  of 
M.  &  H.  and  M.  &  C,  as  far  as  it  is  practicable  to  distinguish 
the  same;  and  wherever  impracticable,  and  whenever  said  prop- 
erty shall  be  encumbered  in  any  way,  he  shall  keep  a  separate 
account  and  report  the  facts. 

5.  That  until  such  sale  or  sales,  and  for  the  purpose  of  mak- 
ing such  sale  or  sales  more  advantageously,  said  receiver  may  con- 
tinue the  business  of  the  late  firm,  or  such  part  thereof  as  he 
may  deem  advisable  and  that  said  receiver  may  reimburse  him- 
self out  of  the  proceeds  of  such  property  for  such  advances  and 
engagements  as  he  may  from  time  to  time  make  in  the  carrying 
on  of  said  business. 

This  order  to  be  without  prejudice  to  the  right  of  said  de- 
fendants M.,  C.  and  S.,  to  apply  at  any  time  for  a  dissolution 
of  such  portion  of  the  injunction  herein  as  is  not  affected  by 
the  present  order;  and  inasmuch  as  the  defendants,  M.  C.  &  S., 
have  not,  by  reason  of  the  appointement  of  the  said  S.  to  be  re- 
ceiver as  aforesaid,  filed  affidavits  in  opposition  to  the  matter  set 
forth  in  the  said  complaints^  it  is  ordered  that  the  consenting 
to  this  order  should  not  be  taken  or  construed  as  the  admission 

47  Cuddeford    v.    Smith,    Ch.    Div.,  48  See  Fincke  v.  Funke,  25  Hun,  616. 

1883,  76  Law  Times,  61. 
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by  them,  or  'either  of  them,  of  the  said  matters,  nor  in  any  wise 
prejudice  or  aifect  any  defense  of  this  action  which  they  may 
have,  to  be  interposed,  by  demurrer  or  answer,  as  they  may  be  ad- 
vised; this  order  not  to  affect  the  ultimate  rights  of  any  of  the 
parties  or  any  other  person  to  any  of  the  property  of  which  said 
S.  is  appointed  receiver. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  706. 

Order  appointing  a  partner  receiver,  with  a  reference  to  appoint  some  other 

person  if  he  fail  to  qualify. 

[Title   {court  order)   and  recitals  according  to  the  case.] 

Oedeeed,  1.  That  the  defendants  be  and  they  are  hereby  ap- 
pointed receivers  of  the  copartnership  business  mentioned  in  the 
complaint,  and  of  The  ISTew  York  Express  newspaper,  and  the 
business  thereof,  and  of  all  the  assets  thereof,  and  of  the  said 
copartnership,  on  executing*"  within  ten  days  from  the  entry  of 
this  order,  and  of  the  service  of  a  copy  thereof  on  defendants' 
attorneys,  a  bond  in  the  sum  of  $50,000,  with  sufficient  sureties, 
to  be  approved  by  a  justice  of  this  court,  for  the  due  and  faith- 
ful performance  of  their  trust ;  and  that  upon  such  execution  and 
approval  they  be  and  they  are  hereby  vested  with  the  usual 
powers  of  receivers,  and  with  power  to  collect,  sue  for  and  recover, 
the  debts  and  demands  that  may  be  due  to,  and  the  property  that 
may  belong  to  said  copartnership ;  and  that,  as  such  receivers,  the 
said  defendants  are  authorized  to  edit  and  publish  the  same 
newspaper  and  carry  on  the  same  copartnership  business  as  here- 
tofore,^''  until  the  further  order  of  this  court. 

2.  That  in  case  the  defendants  shall  fail  to  complete  their  ap- 
pointment by  the  filing  and  approval  of  the  said  bond  within  the 
time  aforesaid,  that  it  be  referred  to  II.  C,  a  counselor-at-law, 
residing  in  the  city  of  ISTew  York,  to  examine  and  ascertain  and 
report  a  suitable  person  or  persons  to  be  appointed  receiver  or 
receivers  of  said  business,  newspaper,  assets,  and  copartnership, 
to  be  vested  with  all  the  powers  aforesaid ;  and  that  said  perf^nn 
or  persons  to  be  so  appointed  receiver  or  receivers  give  a  bond  in 
the  sum  of  $50,000,  with  sureties;  and  that  said  referee  report 
as  to  the  fitness  and  sufficiency  of  said  sureties.  And  it  is  or- 
dered, that  on  the  confirmation  of  such  report,  said  defendants, 
under  the  direction  of  the  said,  referee,  and,  if  required,  under 
oath,  deliver  to  said  person  or  persons  so  appointed  receiver  or  re- 

*9  See  paragrarih   39,  p.   1021,   and  50  See   Marten   v.    Van   Schaick,    4 

clause  in  Porm  No.  679.  Paige,  479. 
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ceivers  all  and  every  the  copartnership  property,  assets,  premises, 
outstanding  debts  and  effects,  together  with  all  books  and  papers 
relating  thereto. ^^ 

3.  That  either  plaintiff  or  defendants,  and  such  person  or  per- 
sons, if  any,  so  appointed  receiver  or  receivers,  be  at  liberty  to 
apply  to  the  court  for  a  sale  of  the  said  newspaper,  its  good  will, 
and  the  property  and  assets  of  said  copartnership,  or  to  apply 
from  time  to  time  to  this  court  for  further  directions. 

4.  That  the  plaintiff  have  $10  costs  of  this  motion,  to  abide  the 
event. 

FORM  No.  707. 
Another  fonn  —  Referring  it  to  a  referee  to  appoint  and  superintend  assign- 
ment. 

[Title  (court  order)  and  recitals  as  in  other  Forms,  continuing 
thus:^ 

Oedeeed,  that  it  be  referred  to  K.  F.,    of  ^  counselor- 

at-law  to  appoint  a  receiver  of  the  partnership  stock,  premises, 
outstanding  debts  and  effects  of  the  partnership  [or,  late  part- 
nership] of  the  said  plaintiff  and  defendant,  carried  on  in  the 
city  of  ,  under  the  style  of  ,  and  in  the  pleadings 

in  this  action  mentioned;  and  that  the  said  referee  take  from 
such  receiver  security  for  the  faithful  performance  of  his  trust, 
to  wit,  a  bond  in  the  sum  of  dollars,  with  two  or  more 

sufficient  sureties  approved  by  said  referee,  and  file  the  same  with 
the  clerk  of  this  court  [or,  of  the  county  of  .  ] . 

And  it  is  euethee  oedeeed,  that  upon  the  filing  of  such  se- 
curity, and  of  the  said  referee's  report,  such  receiver  shall  be 
vested  vdth  the  usual  rights  and  powers  of  receivers  under  this 
court : 

AisTD  IT  IS  FTJETHEE  OEDEEED,  that  the  Said  referee  be  at  liberty 
to  examine  the  said  plaintiff  and  defendant  A.  B.  and  Y.  Z.  as 
to  the  copartnership  stock,  premises  outstanding  debts,  and  effects 
in  their  hands,  and  in  their  possession  or  power,  or  under  their 
control;  and  that  they  do,  under  the  direction  of  the  said  referee, 
and  on  oath,  if  required,  [assign,  convey,  transfer  and]  deliver 
over  to  such  receiver  all  and  every  the  said  copartnership  stock, 
premises,  outstanding  debts  and  effects,  together  with  all  books 
and  papers  relating  thereto.  And  in  case  there  should  be  occa- 
sion to  put  any  of  the  debts  in  suit  for  the  recovery  thereof,  the 

51  Another  clause  in  lieu  of  above  appointment    of    any    other    receiver 

may  be  "  that  in  the  event  of  defend-  may  be  brought  on  upon  a  notice  of 

ant's  failure  to  file  said  bond  with  twenty-four  hours." 
approved  sureties,  a  motion  for  the 
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same  is  to  be  done  after  an  order  of  the  court  to  prosecute  has  been 
obtained  [and,  if  the  receiver  do  not  sue  in  his  own  name,  then 
on  notice  to  the  person  whose  name  is  to  be  used,  and  such  re- 
ceiver is  to  make  use  of  the  names  of  the  plaintiff  and  defendant, 
or  either  of  them,  for  that  purpose,  who  is  or  are  to  be  indemnified 
therein  out  of  the  said  estate  and  effects.] ^^ 

And  it  is  ftjkthek  oedeeed,  that  the  person  so  to  be  appointed 
receiver  do,  without  delay,  sell  and  turn  into  money  such  parts 
of  the  copartnership  estate  and  effects  as  shall  not  consist  of 
money.  And  that  he  pay  the  debts  due  and  to  become  due 
from  the  said  partnership  [and  existing  on  or  before  the 

day  of  1 . 

FORM  No.  708. 

The  same  —  made  pending  a  reference  for  an  accounting. 

[Title  {court  order)  and  recitals  as  in  other  cases,  continuing:'] 
Oedeeed,  that  it  be  referred  to  E.  F.,  of  ,  counselor- 

at-law  [to  whom  it  has  already  been  referred  to  take  an  account 
herein],  to  appoint  \_or,  to  nominate  and  report  to  the  court  a 
suitable  and  proper  person  to  be  appointed]  a  receiver  [etc. — 
designate  the  ■property  and  the  security  to  he  given  by  the  receiver 
as  in  other  cases.] 

It  is  euethee  oedeeed,  that  said  receiver,  after  he  shall  be 
duly  qualified,  proceed  forthwith  to  take  possession  of  such  per- 
sonal [and  real]  property  referred  to  in  said  affidavit  [or,  re- 
port], as  remains  unsold,  and  to  sell  the  same  at  public  or  pri- 
vate sale,  as  he  shall  deem  most  for  the  interest  of  the  parties; 
and  to  collect  and  reduce  to  money  such  debts,  accounts  and 
choses  in  action  referred  to  as  aforesaid  as  remain  uncollected; 
and  that  he  may  compromise  or  sell  by  public  auction  on  due 
notice  such  as  are  doubtful  or  uncollectible.  And  that  said  re- 
ceiver do,  from  time  to  time,  and  as  he  shall  be  required  thereto 
by  said  referee,  account  before  said  referee  for  such  property, 
debts,  demands,  and  choses  in  action,  and  the  proceeds  thereof; 
and  that  he  hold  in  his  hands  and  retain  such  proceeds,  sub- 
ject to  the  further  order  and  direction  of  the  court  in  the  prem- 


52  The  directions  to  the  receiver  in  enough  with  the  accounting  to  ascer- 
this  form  are  from  Edw.  on  Rec,  342,  tain  the  condition  of  the  partnership 
355.  debts  and  liabilities,  the  necessary  di- 

For  a  petition  and  order  for  the  ap-  rections   to   the   receiver   to   pay  the 

pointment  of  two  receivers  in  a  part-  debts,  either  in   full   or  pro  rata,  as 

nership  cause  after  injunction  and  an-  the  state  of  the  assets  will  admit,  and 

swer,  the  house  having  two  branches  even,  if  the  case  will  allow  of  it,  for 

at   a   distance   from   each   other,    see  a  full  distribution  of  the  assets,  may 

Gould  r.  Banks,  Edw.  on  Rec.  317.  be  inserted  in  this  order. 

53  If  the  referee  has  proceeded  far 
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FORM  No.  709. 

Order  appointing  receiver  of  partnership,54  with  full  directions,  and  with  order 

of  reference  to  take  and  state  the  partnership  account." 

At  a  Snecial  Term  [etc.] 
[Tiile  of  the  action.] 

Upon  reading  and  filing  the  verified  complaint  in  this  cause, 
and  upon  hearing  Mr.  F.  N.  B.  for  the  plaintiff,  upon  his 
application  for  this  order,  and  Mr.  A.  G.,  appearing  for  the 
defendants  J.  T.  D.  and  F.  W.,  and  Mr.  H.  J.  C.  for  the  de- 
fendant J.  D.  F.,  and  making  no  opposition,  it  is 

Oedeeed,  that  J.  T.  D.,  Esq.,  of  the  city  of  ,  one  of 

the  defendants  in  this  action,  be  and  he  is  hereby  appointed  to 
be,  pending  this  action  and  until  the  further  order  of  the  court, 
the  receiver  in  this  cause  of  all  the  partnership  property,  assets, 
and  effects  of  the  late  firm  of  G.  &  W.,  mentioned  in  the  said 
complaint,  and  of  all  property  in  their  possession  -which  they 
claim  to  be  joint  property,  or  in  which  they  claim  to  have  an  inter- 
est, including  property  in  their  possession  as  bailees,  pledgees, 
and  trustees,  and  including  all  the  property  now  in  the  possession 
of  the  said  J.  T.  D.,  under  and  by  virtue  of  the  assignment  to 
him  mentioned  in  the  complaint,  or  which  by  virtue  of  such  as- 
sigament  he  claims,  as  assignee,  to  be  entitled  to  the  possession 
and  control  of  [and  the  parties  to  this  action  and  each  of  them 
are  hereby  directed  to  deliver  and  transfer  all  such  property  to 
him]  ;  that  before  entering  upon  the  discharge  of  his  duties  as 
such  receiver,  the  said  J.  T.  D.  file  with  the  clerk  of  this  court  a 
bond  in  the  penalty  of  dollars,  conditioned  for  the  faith- 

ful performance  of  his  duties  as  such  receiver  and  for  his  obedi- 
ence to  the  orders  and  judgment  of  the  court,  such  bond  to  be  ap- 
proved by  one  of  the  justices  of  this  court. 

It  is  euethee  oedeeed,  that  upon  the  filing  of  the  said  bond 
the  said  J.  T.  D.  do  proceed  to  make  and  file  with  the  clerk  of 
this  court  an  inventory  of  the  property  in  his  possession  as  such 
receiver,  and  (the  plaintiff  having  given  the  security  required  by 
law)  it  is  further  ordered  that  otherwise  than  as  specified  by  this 
order,  the  defendants  and  those  claiming  under  them  or  by  their 
authority  or  agency  be,  and  they  are  hereby  restrained  and  en- 
joined until  the  further  order  of  the  court,  from  in  any  man- 
si  A  receiver  will  not  be  appointed,  ness  is  not  such  as  to  require  the  ap- 
where  the  action  is  brought  by  an  pointrnent.  Kirkwood  v.  Smith,  64 
alleged  partner  whose  interest  is  in  App.  Div.  615,  72  N.  Y.  Supp.  291. 
doubt,  and  the  condition  of  the  busi- 
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ner  interfering  with  the  property,  assets  and  effects  of  the  said 
partnership. 

It  is  further  ordered,  that  it  be,  and  it  is  hereby  referred 
to  H.  C,  Esq.,  counselor-at-law  of  the  city  of  ,  to  take 

an  account  of  all  the  assets,  property  and  effects  of  the  said 
partnership  existing  at  the  time  of  the  commencement  of  this  ac- 
tion, in  whosesoever  hands  the  same  then  were,®^  and  of  the  prop- 
erty as  to  which  a  receivership  is  hereby  created,  and  of  all  other 
property  which  has  come  or  shall  hereafter  come  into  the  hands 
of  the  said  receiver  under  this  order,  and  to  ascertain  and  report 
to  the  court  the  names  and  residences  of  the  creditors  of  the  said 
firm,  and  of  the  parties  claiming  an  interest  in  or  right  to  the  pos- 
session of  any  property  in  the  hands  of  said  firm,  or  the  said  re- 
ceiver, or  the  said  D.  as  assi<mee,  or  to  which  either  is  entitled, 
and  the  amounts  and  particulars  of  the  respective  claims  of  such 
claimants  against  said  partnership  or  its  property;  and  that  the 
parties  to  this  action  and  the  said  receiver  do  attend  from  time 
to  time  before  the  said  referee  as  required  by  the  order  or  sum- 
mons of  the  said  referee,  with  all  the  books,  papers,  and  doc- 
uments in  their  possession  relating  to  the  affairs,  business  or  prop- 
erty of  the  said  partnership,  and  submit  to  examination  under 
oath  touching  the  same  at  the  request  of  either  party  or  at 
the  request  of  the  said  receiver,  or  of  any  creditor  or  claimant. 

It  is  further  ordered,  that  the  said  referee  give  notice  by 
publication,  according  to  the  course,  rules,  and  practice  of  this 
covtrt  in  such  cases,  to  all  the  creditors  of  the  said  partnership 
and  to  all  parties  having  specific  claims  upon  the  property  of 
the  said  firm,  or  upon  any  property  which  has  or  shall  come 
into  the  keeping  or  control  of  the  said  J.  T.  D.  as  assignee  or 
receiver,  to  exhibit  their  claims  to  him  in  such  manner  and  form 
as  he,  the  said  referee,  may  direct  and  approve  at  or  before  such 
time,  and  at  such  place,  as  said  referee  may  desia:nate  for  that 
purpose;  and  that  all  creditors  and  claimants  failing  to  exhibit 
their  claims  to  him  in  such  manner  and  form  \vithin  the  time 
limited  by  him  for  that  purpose,  shall  bs  excluded  from  the  bene- 
fit of  the  said  reference  under  this  order. 

It  is  further  ordered,  that  the  said  referee  pass  the  accounts 
of  the  said  receiver  and  fix  the  amount  and  items  of  property 
with  which  he,  the  said  receiver,  is  or  shall  become  chargeable, 
and  that  on  the  procedings  before  the  said  referee  any  creditor 
or  claimant  who  shall  have  filed  a  claim  be  allowed  to  except  to 

66  Compare  Herring  v.  N.  Y.,  Lake       Erie  &,  W.  R.  E.  Co.,   19  Abb.  N.  C. 

340,  and  cases  there  cited. 
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the  claim  of  any  other  claimant  or  creditor,  and  the  same  liberty 
of  exception  is  given  to  either  of  the  parties  to  this  cause  and  to 
the  said  receiver,  and  that  thereupon  the  said  referee  proceed  to 
hear  and  determine,  without  any  special  order,  the  matter  of 
such  exception,  and  embrace  his  conclusions  therein  in  his  report 
to  this  court;  and  he  is  hereby  authorized  at  the  request  of  either 
party  to  any  claim,  to  make  a  separate  report  to  the  court  upon 
such  claim,  and  to  continue  to  make  such  separate  reports  from 
time  to  time  whenever  so  requested  and  as  the  exigencies  of  the 
case  may  require. 

And  it  is  fuethee  oedbeed,  that  either  party  or  the  said  re- 
ceiver may  from  time  to  time  apply  to  the  court  for  further  direc- 
tions at  the  foot  of  this  order,  or  on  any  report  of  the  referee,  and 
that  the  costs,  fees,  and  expenses  of  said  reference,  including  the 
ffees  of  the  receiver's  counsel,  may  be  charged  upon  and  paid 
out  of  the  fund  in  the  hands  of  the  said  receiver,  imless  otherwise 
directed  by  the  referee,  who  may  award  such  or  any  costs,  fees  and 
expenses  in  his  discretion,  subject  to  review  by  the  court,  to  or 
against  any  claimant. 

ITothing  in  this  order  contained  will  be  construed  as  preclud- 
ing any  creditor  of  said  G.  &  W.,  or  any  claimant  of  any  spe- 
cific property  in  the  possession  of  the  receiver  from  applying  di- 
rectly to  the  court  upon  motion  or  petition  for  such  relief  as  he 
may  desire,  upon  due  notice  to  parties  having  or  representing 
other  or  conflicting  interests. 

And  this  order  is  without  prejudice  to  any  claim  to  any  of  the 
property  therein  mentioned  which  may  be  hereafter  made  by  the 
the  said  J.  T.  D.  as  assignee,  claiming  under  the  aforesaid  assign- 
ment to  him  by  answer  in  this  cause,  and  the  said  referee  is  not 
to"  consider  himself  authorized  by  virtue  of  this  order  to  deter- 
mine the  question  raised  by  the  complaint  of  the  validity,  oper- 
ation or  effect  of  the  said  assignment  to  said  J.  T.  D.,  or  any 
question  of  the  rights  of  the  parties  mentioned  in  said  assign- 
ment as  preferred  creditors  to  be  so  preferred. 

[Clause  allowing  receiver  to  release  hypothecated  securities. ^^~\ 
This  order  is  without  prejudice  to  the  right  and  power  of  the 
receiver  to  surrender  any  of  the  securities  now  in  his  possession 
which  had  been  hypothecated  or  pledged  with  the  said  firm  of 
O.  &  W.  prior  to  their  failure,  and  which  had  not  been  rehypothe- 
cated by  the  said  firm  of  G.  &  W.,  but  which  remained  in  the 
possession  of  G.  &  W.  at  the  time  of  their  general  assignment, 

56  This  and  the  next  clause  was  pointing  receiver  in  the  Grant  & 
added,  upon  consent,  to  the  order  ap-      Ward  case. 
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upon  receiving  from  the  rightful  claimants  of  such  securities  the 
full  amount  due  to  the  said  firm  of  G.  &  W.  for  the  moneys  loaned 
Tipon  the  said  securities. 

[Clause  authorizing  receiver  to  consent  to  pledgee's  transferring 
securities.il  It  is  further  ordered,  that  the  said  receiver  be 
and  he  herehy  is  authorized  to  consent  that  any  creditor  of  the  said 
firm  of  G.  &  W.  holding  the  note  of  the  said  firm,  secured  by  a 
pledge  of  collateral  securities,  may  transfer  such  note  of  the  said 
firm  with  the  securities  collateral  thereto,  to  any  person  who  shall 
pay  to  such  creditor  as  upon  a  purchase  of  such  note,  the  amount 
due  upon  such  note  of  the  firm,  provided  that  such  person  shall 
be  approved  by  the  said  receiver  and  by  the  person  or  corporation 
from  whom  the  said  firm  received  such  collateral  securities. 

[Clause  authorizing  clerk  hire,  etc.]  It  is  further  orderep, 
that  the  said  receiver  be  and  he  hereby  is  authorized  to  pay  out 
of  any  funds  which  may  come  into  his  possession,  such  reasonable 
sums  as  he  may  deem  proper  for  clerk  hire  and  compensation  of 
assistants  in  the  management  of  his  affairs  as  receiver. ^^ 

Enter:  [signature  of  judge  hy  initials'  of  name  and  title.] 

FORM  No.  710. 
Order  authorizing  partner  to  continue  business.ss 

[Title  (court  order)  and  recitals  according  to  the  case.] 

Ordered,  that  the  partnership  business  of  the  parties  to  this 
action,  composing  the  firm  of  A.  &  Z.,  may,  during  the  pendency 
of  this  action,  be  continued  by  the  above-named  plaintiff,  who  is 
hereby  appointed  manager  thereof,  upon  his  executing  and  filing 
with  the  clerk  of  this  court  an  undertaking  to  ,  in  the 

sum  of  dollars,   with   sufficient  sureties,   freeholders  •  oi 

householders  of  the  State  of  ISTew  York,  to  the  effect  that  said 
plaintiff  will  obey  all  orders  of  this  court  in  this  action,  and  per- 
form all  things  which  the  judgment  herein  may  require  him  to 
perform. 

And  it  is  further  ordered,  that  upon  filing  said  undertaking, 
said  plaintiff  proceed  to  take  possession  of  all  the  copartnership 
property,  assets  and  effects  of  said  firm  of  A.  &  Z.,  or  held  by 
them,  and  it  is  ordered  that  the  defendant  Y.  Z.  do  surrender  and 
deliver  over  to  said  plaintiff  all  such  property,  assets  and  effects 
now  in  his  possession  or  under  his  control  [and  all  the  books, 
vouchers  and  papers  relating  thereto]. 

67  As    to    continuance    of    former  B8  N.  Y.  Code  Civ.  Pro.,  §  1947. 

clerks,  see  Bird  V.  Austin,  40  N.  Y. 
Super.  Ct.  109. 
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[If  necessary  to  lay  foundation  for  proceedings  of  contempt, 
add  direction  to  parties  to  deliver.  See  p.  1038,  Form  692,  para- 
graph IV. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  711. 
Order  appointing  managing  receiver  of  a  joint  business.59 

[Title  {court  order)  and  recitals  according  to  the  case.} 

Oedeeed,  that  the  said  A.  S.  be  and  he  is  hereby  appointed 
manager  of  the  closing  up  of  the  said  business  of  the  N.  Y.  TJ.  A., 
and  receiver  of  the  property,  assets,  moneys  and  matters  pertain- 
ing to  the  closing  up  the  said  business,  upon  executing  and 
filing  a  proper  bond  in  the  penal  sum  of  dollars,  with 

leave  to  either  party  to  move  to  increase  if  any  reason  exist  there- 
for at  any  time,  conditioned  for  the  due  faithful  performance  of 
the  trusts  reposed  in  him  by  this  order,  to  be  approved  by  a  justice 
of  this  court,  and  that  upon  such  execution,  filing  and  approval, 
the  said  A.  S.  be  and  he  is*"  hereby  vested  with  the  usual  powers 
of  managers  and  receivers  in  such  cases,  and  with  power  to  collect, 
get  in,  sue  for  and  recover  the  moneys  and  property  that  may 
pertain  or  belong  to  the  closing  up  of  the  said  business,  including 
all  funds  in  the  hands  of  the  defendant,  J.  E.  K.,  as  acting  treas- 
urer of  the  said  N.  Y.  U.  A.,  and  all  funds  now  in  the  hands  of, 
or  from  time  to  time  becoming  due  from  the  plaintiff,  or  the  said 
G.  F.  I.  C,  under  the  said  agreement,  and  which  may  be  necessary 
for  the  payment  of  the  expenses  of  such  closing  up,  and  of  the 
losses  and  other  debts  and  liabilities  of  the  said  IST.  Y.  U.  A.,  or 
otherwise,  necessary  to  be  paid  from  time  to  time  in  the  closing 
up  of  the  said  business,  and  that  as  such  manager  and  receiver, 

59  Sustained  by  Hanover  F.  Ins.  Co.  to  sustain  this  part  of  the  order,  it 
V.  Gfermania  F.  Ins.  Co.,  33  Hun,  539,  was  so  obviously  and  entirely  proper. 
542.  The  court  say:  "As  the  parties  But  other  eases  similar  in  their  con- 
themselves  had  agreed  that  the  de-  trolling  features  have  previously 
fendant  SfoHdard  should  manage  and  arisen  in  which  the  court  has  inter- 
close  the  affairs  of  this  agency,  it  was  posed  in  the  same  manner,  and  they 
entirely  regular,  so  long  as  he  had  fully  justify  what  was  directed  by 
been  interfered  with  on  the  part  of  this  portion  of  the  order."  [Citing 
one  of  them,  that  he  should  be  ap-  Waters  r.  Taylor,  15  Ves.  10;  Lawson 
pointed  managing  receiver  by  the  v.  Morgan,  1  Price,  303;  Lindley  on 
court,  and  placed  under  its  special  Partnership  (3d  ed.),  618;  7d.  (2d  ed.), 
control  and  protection.     This  was  no  1069.] 

more   than   carrying   into   effect   the  Compare  Willis  u.  Corlies,  2  Edw. 

agreement  the  parties  themselves  had  281. 

voluntarily  made;   and   it  was  alike  For  another   form   see   Truman  v. 

beneficial  to  both  of  them  that  this  Redgrave,  Ch.  Div.  45,  L.  T.  R.  (N.  S.) 

appointment  should  take  place.      It  605.              . 

would  not  seem  to  require  authority  60  See  p.  1021,  paragraph  39. 
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said  A.  S.  is  authorized  to  carry  on  the  closing  up  of  the  said 
business  by  collection  of  premiums,  cancellation  of  policies,  adjust- 
ment, payment  and  settlement  of  losses  and  otherwise,  conform- 
ably with  the  said  agreement  dated  ,19  ,  until  the 
further  order  of  this  court.  \_Add  direction  to  parties  to  deliver 
to  him  if  necessary.^ 

And  it  is  fuethee  oedeeed,  that  the  said  receiver,  as  soon  as 
may  be,  shall  make  and  file  with  the  clerk  of  this  court  a  proper 
inventory  of  all  the  property  and  assets  now  belonging  or  pertain- 
ing to  the  said  N.  Y.  U.  A. 

FORM  No.  712. 
Order  appointing  manager  of  a  mine. 

[Title  (court  order)  and  recitals  according  to  the  case.] 

Oedeeed,  that  H.  G.  B.,  Esq.,  be  and  he  is  hereby  appointed 
manager  of  all  mining  operations  to  be  carried  on  in  and  by  the 
use  of  the  adit  or  tunnel  mentioned  in  the  pleadings  in  this  cause, 
and  of  the  use  of  the  said  adit  or  tunnel,  and  of  the  railroad 
therein,  and  of  the  use  of  the  railroad  connecting  the  mine  with 
the  public  railroad,  or  used  in  connection  therewith,  and  of  the 
use  of  the  ore  dock,  and  the  other  implements,  tools,  and  property 
used  in  opening  and  working  said  mine  by  said  [names~\,  and 
said  manager  shall  have  power  to  control  and  manage  the  conduct 
jf  all  persons  who  shall  conduct  or  may  be  employed  in  said 
mining  operations  in  conformity  with  the  principles  declared  by 
the  order  made  in  this  cause  between  [names'],  bearing  date  the 
,  19  ,  and  with  the  directions  of  this  order. 
And  each  of  the  parties  having  given  notice  in  writing,  as  speci- 
fied in  the  above-mentioned  order,  that  is  to  say,  the  said  defend- 
ants, T.  &  D.,  having  served  upon  G.  &  G.,  attorneys  for  J.  S., 
and  also  for  the  M.  Iron  Company,  notice  in  writing  that  they 
intend  at  once  to  work  and  operate  said  mine  to  the  full  extent  of 
its  capacity,  and  the  said  S.  and  the  said  M.  Iron  Company  having 
served  upon  said  T.  and  D.  notices  in  writing  that  he  and  they 
are  able,  and  elect  to  furnish  the  said  defendants  with  the  zinc 
ores  to  which  they  are  entitled  by  the  terms  of  the  contract  men- 
tioned in  said  pleadings,  made  by  said  F.  Company  with  said  T., 
and  dated  ,  19      ;  direction  is  hereby  given  to  said  man- 

ager that  said  plaintiffs  shall  forthwith  be  permitted  to  have  the 
exclusive  use  and  possession  of  said  adit  or  tunnel,  and  the  other 
tools,  implements,  and  property  used  in  opening  and  working  said 
mine,  for  the  purpose  of  minino;  and  making  delivery  to  said 
defendants  of  such  jJart  of  the  minerals  and  ores  as  they  are  now 
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entitled  to  under  said  contract,  bearing  date  ,  19     ,  but 

such  use  and  possession  shall  only  continue  for  such  period  of 
time  as  in  the  judgment  of  the  manager  shall  be  reasonably 
necessary  for  the  purpose  of  mining  and  making  delivery  of  said 
minerals  and  ores,  and  after  such  period  has  expired,  the  use  and 
possession  of  the  parties  of  said  adit  or  tunnel,  and  the  other 
implements,  tools  and  property  used  in  opening  and  working  of 
said  mines,  shall  be  regulated  and  controlled  by  the  said  manager 
in  conformity  to  the  respective  rights  of  the  parties  therein  and 
thereto  as  defined  and  settled  by  the  order  of  this  court,  made 
,19  ,  in  the  cause  wherein  J.  S.  was  plaintiff,  and 
T.  and  D.  were  defendants. 

And  it  is  fuethee  oedeeed,  that  either  party  have  liberty,  or 
reasonable  notice  to  the  attorneys  of  the  opposite  party,  to  apply 
for  further  directions  to  said  manager,  and  to  apply  for  relief 
pending  the  suit,  until  the  determination  of  the  cause  on  final 
hearing.  And  it  is  further  ordered,  that  the  compensation  of  such 
manager  shall  be  paid  by  the  parties  equally  while  they  jointly 
occupy  the  adit  or  tunnel,  and  in  case  of  exclusive  occupation  by 
either,  then  such  party  shall  pay  the  whole. 

VII.     CORPORATION   CASES. 
A.    Misconduct  op  Officebs. 

FORM  No.  713. 

Notice  of  motion  for  receiver  of  assets  of  corporation  and  injunction  against 
officers  for  their  misconduct.fii 

[As  in  Form  47,  p.  166  of  this  volume,  substituting  as 
the  relief  sought  to  he  obtained  as  follows:]  1.  Enjoining  and 
restraining  the  defendants  [names'],  and  each  of  them  and  their 
agents  and  servants  and  attorneys,  from  receiving  any  of  the 
money  or  funds  of  the  company,  or  in  any  manner  in- 

terfering with  the  affairs  of  the  said  company. 

2.  That  said  [names],  be  suspended  from  exercising  their  of- 
fices as  trustees,  and  the  office  of  the  president  and  secretary  re- 
spectively. 

3.  That  the  said  defendants  [names],  be  ordered  and  directed 
to  deliver  up  all  the  books  and  papers  of  said  company 

61  As  to  the  restrictions  on  such  re-  sign,  and  thus  make  a  case  for  the 

lief  under  the  present  N.  Y.  statute,  appointment  of  a  receiver  in  an  ac- 

see  pp.  1009,  1010,  and  notes  to  next  tion  by  a  stockholder  on  the  ground 

I'orm.  that  no  officer  remains  to  hold  or  pre- 

Por  the  doctrine  that  the  directors  serve  the  property,  see  Smith  v.  Dan- 

of  an  insolvent  corporation  may  re-  zig,  64  How.   Pr.  320. 

68 
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to  the  plaintiff  herein,  or  to  a  receiver  to  be  appointed.     [See  also 
next  Form.2 

4.  That  a  receiver  of  the  money,  funds,  property  and  assets  of 
said  corporation  be  appointed. 

FORM  No.  714. 
Order  to  show  cause  why  a  receiver  should  not  be  appointed  at  suit  of  the 
People  or  a  stockholder,  officer  or  creditor,  for  misconduct  of  directors, 
etc.02 

[Title  (court  order)  and  recitals,  as  in  Form  60,  p.  179  of  this 
volume;  substituting  for  the  clause  as  to  the  relief  sought:]  to 
show  cause  why  the  said  individual  defendants  should  not  be  com- 
pelled to  account  for  their  official  conduct,  in  the  management  and 
disposition  of  the  funds  and  property  of  the  defendant,  The 
Brooklyn  Elevated  Railway  Company,  committed  to  their  charge 
as  officers  thereof: 

And  why  the  defendants  above-named,  and  each  of  them,  should 
not  be  enjoined  and  restrained  from  collecting  or  receiving  any 
debt  or  demand,  and  from  paying  out  or  in  any  way  transferring 
or  delivering  to  any  person,  or  in  any  manner  interfering  with 
any  money,  property,  or  effects  of  the  defendant.  The  Brooklyn 
Elevated  Railway  Company,  during  the  pendency  of  this  action: 

And  why  a  receiver  or  receivers  of  the  property  of  the  defend- 
ant. The  Brooklyn  Elevated  Railway  Company,  should  not  be 
forthwith  appointed  by  this  court,  with  the  usual  powers  of  re- 
ceivers in  like  cases. 

FORM  No.  715. 
Order  granting  injunction  and  appointing  receiver  of  property  because  of  mis- 
conduct of  officers  (with  suspension). 

[Title  (court  orderY^  and  recitals,  as  in  Form  101,  p.  259,  260, 
of  this  volume,  adding:]  and  it  appearing  by  the  affidavit  of  M.  N., 
verified  the  day  of  ,  19     ,  that  the  summons  has 

been  personally  served  upon  the  defendant  corporation,  and  that 
due  notice  of  this  motion  was  served  upon  the  defendants  ,^ 

[and  if  the  object  is  to  dissolve  the  corporation  or  to  distribute 

62  See  note  on  corporate  litigation  tlie  judicial  district  in  which  the  prin- 
in  9  Abb.  N.  C.  162.  cipal   business   office   of   the  eorpora- 

63  Under  N.  Y.  L.  1883,  chap.  378,       tion  is  located. 

§  1,  as  amended  by  L.  1896,  chap.  282,  64  Name   the   corporation,   and   the 

when  the  action  seeks  distribution  of       officer,  etc.,  enjoined.    N.  Y.  Code  Civ. 
assets,  the  motion  must  be  made  in      Pro.,  §§  1809,  1810. 
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assets  J  add']  and  upon  the  attorney-general  with  a  copy  of  this, 
order  as  proposed :®® 

\_And  if  an  injunction  is  sought ,  add  —  and  it  appearing  — 
reciting  ground  of  injunction,  see  Form  546,  and  adding]  —  and 
the  plaintiff  having  given  the  undertaking  required  by  law,  in  the 
sum  of  dollars  :°^] 

Ordeeed,  1.  That  E.  C,  of  ,  be  and  hereby  is  appointed 

receiver  during  the  pendency  of  this  action  of  [specify  particu- 
lar property  to  he  reached;  or  if  dissolution,  or  distribution  of 
all  assets  is  sought:  of  the  defendant  the  company,    its 

stock,  bonds,  property  franchises,  contracts,  claims,  demands, 
things  in  action  and  effects,  of  every  kind  and  nature],  with  the 
usual  powers  and  duties  of  temporary  receivers  in  such  cases,  ac- 
cording to  law  and  the  practice  of  this  court. 

2.  That  before  entering  on  the  duties  of  this  trust,  said  re- 
ceiver execute  to  the  People  of  this  State,  and  file  with  the  clerk 
of  this  court,  a  bond  in  the  penalty  of  dollars,  with  at 

least  two  sufficient  sureties,  to  be  approved  by  a  justice  of  this 
court,  conditioned  for  the  faithful  discharge  of  his  duties  as  re- 
ceiver [if  dissolution  or  distribution  of  assets  is  sought,  add,  and 
for  the  due  accounting  for  all  moneys  and  propertv  recei-ved  by 

him.'^n 

[For  special  directions,  see  other  Forms.] 

[Suspension  of  directors,  when  allowable,  etc.,  as  follows:] 
That  the  defendants  [naming  them],  be  and  each  of  them  is, 
hereby  suspended  from  his  office,  and  enjoined  and  restrained 
from  doing  or  performing  any  act  or  thing^*  as  directors  [or,. 
trustees],  officers,  agents  or  servants  of  The  Company, 

until  the  further  order  of  this  court  in  the  premises.®® 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

6SN.  Y.  L.  1883,  p.  559,  chap.  378,  67  N.  Y.  Code  Civ.  Pro.,  §  1788. 

§  8.     Not  applicable  to  a  motion  for  68  For  other  more  special   clauses^ 

ancillary  receiver  of  a  foreign  corpo-  see  p.  932,  etc. 

ration.     Woerishoffer  v.  North  River  69  This    will    end    with    judgment, 

Constr.  Co..  6  Civ.  Pro.  Rep.  113.  supra,  pp.  233,  419. 

66  See,  also,  Form  No.  549,  p.  930, 
of  this  volume. 
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B.    Sequestbation  at  Suit  of  Judqment-Cbeditob. 

FORM  No.  716. 

Affidavit  to  obtain  appointment  of  receiver  in  a  judgment-creditor's  action  to 

sequestrate  corporate  property.™ 

[Title  of  court  and  action.] 
[Venue.] 
F.  S.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff's  attorney  herein. 

II.  [State  grounds,  as  thus:]  That  judgments  have  been  en- 
tered against  the  defendant  company  in  various  actions  brought 
against  it  in  this  and  other  courts;  that  in  some  of  said  actions 
execution  has  been  issued ;  that  other  suits  are  pending  on  simple 
contract  debts,  and  on  claims  for  damages  to  a  large  amount,  and 
also  an  action  for  the  foreclosure  of  a  mortgage  made  by  the  de- 
fendant to  the  Company,  in  trust. 

III.  That  the  defendant  is  insolvent  and  unable  to  pay  its 
debts,  and  that  if  a  receiver  is  not  appointed  at  a  very  early  date 
there  is  danger  that  some  of  the  creditors  of  the  defendant  may 
obtain  an  undue  preference. 

IV.  That  for  these  reasons  an  order  to  show  cause  is  de- 
sired, and  that  no  previous  application  has  been  made  for  such 
an  order. 

[Jurat.]  [Signature.] 

FORM  No.  717. 

Complaint  in  such  action. 
[Title  of  court,  and,  if  in  Supreme  Court,  name  of  county.] 


[Names   of   all   the   plaintiffs] 
against 
[Names  of     all  the  defendants]. 


The  plaintiff  complains  and  alleges: 

I.  That  the  defendant,  the  Company,  is,  and  for  more 

70  A  temporary  receiver  will  not  be  showing   necessity   of    immediate   in- 
appointed  upon  the  mere  showing  of  tervention  to   preserve  the   property, 
the  recovery  of  judgment  and  execu-  See   Kieley   v.    Barron,    etc.,   Co.,   81 
tion  returned  unsatisfied.    The  appli-  App.  Div.  317,  84  N.  Y.  Supp.  306. 
cation  should  be  based  on  an  affidavit 
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than_  before  the  recovery  of  the  judgment  hereinafter 

mentioned  was,  a  corporation  duly  organized  and  existing  under 
the  laws  of  this  State,  and  its  general  business  is  transacted  and 
its  principal  office  is  and  was,  at  the  time  of  the  commencement 
of  this   action,  located   at  ,   in  the  county  of 

II.  That     on  the  day  of  ,  19     ,  this  plaintiff 
duly  recovered  a  judgment  against  the  said  defendant  in  the 
court  of                  ,  for  the  sum  of  dollars  and 

cents,  which  judgment  was  duly  filed  and  docketed  in  the  office  of 
the  clerk  of  the  said  county  of  on  the  day  of 

,19     . 

III.  That  execution  against  the  said  defendant  was  duly  issued 
to  the  sheriff  of  the  said  county  of  ,  on  the  day  of 

,19     ,  and  that  said  execution  has  been  returned  wholly 
unsatisfied. 

rV.  That  the  said  judgment  and  the  claim  therefor  remain 
wholly  unpaid. 

V.  That  the  said  defendant  is,  as  the  plaintiff  is  informed  and 
believes,  insolvent,  and  owes  a  large  amount  of  indebtedness  and 
claims,  which  it  is  unable  to  pay.'^^ 

Wheeefoee,  plaintiff  demands  judgment: 

1.  That  the  property  of  the  said  defendant  corporation  be  se- 
questrated ; 

2.  That  the  proceeds  thereof  be  justly  and  fairly  distributed 
among  the  fair  and  honest  creditors  of  the  defendant,  including 
the  plaintiff,  in  the  order  and  in  the  proportions  prescribed  by 
law  in  the  case  of  a  voluntary  dissolution  of  a  corporation; 

3.  That  a  receiver  of  the  property  and  effects  of  the  said 
defendant  corporation  may  be  appointed,  pursuant  to  law,  with 
the  usual  powers  and  authority  conferred  upon  receivers  in  such 
cases. 

4.  And  that  the  plaintiff  have  such  other  and  further  relief 
in  the  premises  as  may  be  just. 

\_8ignature  and  address  of] 

Plaintiff's  attorney. 
[Verification  as  in  Chapter  X  on  Pleading.] 
[Summons  prefixed  to  complaint,  see  pp.  631,  632.] 

71  If  likely  to  be  contested  this  alle-       davits  to  the  details.     See  note  70  to 
gation   should   be   supported  by  aflB-      previous  Form. 
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FORM  No.  718. 
Order  to  show  cause   thereon.''2 

[As  in  Form  60,  p.  179  of  this  volume,  substituting  for  the  italic 
clause  as  the  reltef  sought:]  why  a  temporary  receiver  of 
the  property  of  the  defendant,  the  company,  should  not 

be  appointed.'^* 

[Under  N.  Y.  Code  Civ.  Pro.,  §  1809,  serve  on  proper  officer 
of  corporation;  and  — under  N.  Y.  L.  1883,  chap.  378,  §  8  ~- 
serve  on  the  attorney-general,  with  the  motion  papers,  and,  as  well, 
a  draft  order  appointing  the  receiver,  with  notice  that  it  is  the 
order  to  he  proposed  in  court.'] 

FORM  No.  719. 
The  same  —  A  fuller  form. 

[Suhstitute]  why  a  receiver  should  not  be  appointed  of  the 
real  and  personal  property,  stock,  franchises,  things  in  action, 
and  effects  of  the  defendant  corporation  during  the  pendency  of 
this  action,  and  an  order  be  made  restraining  and  enjoining  the 
defendant,  its  directors  [or,  trustees],  officers,  agents  and  serv- 
ants, and  all  other  persons,  from  in  any  manner  interfering 
with  such  receiver  in  the  discharge  of  his  duties  and  from  col- 
lecting or  receiving  any  of  the  debts  or  demands  of  said  cor- 
poration, and  from"  paying  out  and  disposing  of  or  in  any  way 
transferring  or  delivering  to  any  person  except  to  such  receiver 
any  of  the  money,  real  or  personal  property,  things  in  action,  or 
other   effects   of  said  corporation  during  the  pendency   of  this 

action. 

FORM  No.  720. 

Admission  by   attorney-general   of   service   of   motion  papers   and  proposed 

order.T4 

[Entitle  unless  indorsed.] 

I  admit  due  and  timely  service  of  copies  of  the  within  [or, 
annexed]  motion  papers,  to  wit,  summons,  complaint  and  affi- 
davit, and  notice  of  motion  [or,  order  to  show  cause]  upon  appli- 
cation for  the  appointment  of  receiver  and  copy  proposed  order 
therefor. 

[Date.]  [Signature  of], 

Attorney-general. 

V2  This  must  ask  for  a  court  order.  out  notice,  is  not  allowable,   and  if 

As  to  county,  see  note  to  Form  No.  granted  is  void. 

715.  T4  Such  service  is, required  by  N.  Y. 

T3  Under    N.    Y.    Code    Civ.    Pro.,  L.  1883,  chap.  378,  §  8,  in  any  action 

i  1809,  an  order  enjoining  meanwhile  for  dissolution  of  corporation  or  dis- 

the  business  of  the  corporation  with-  tribution  of  its   property. 
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FORM  No.  721. 
Order  appointing  receivei  in  judgment-creditor's  action  to  sequestrate,  etc.— 

Short  form. 

[Title  {court  order),  and  recitals  as  in  Form  101,  p.  259,  in- 
cluding recital  of  service  of  summons  upon  or  appearance  by  cor- 
poration; also  service  of  notice  of  application  for  receiver  on  cor- 
poration, and  also  on  attorney-general  as  above,  or  of  his  ap- 
pearance, and,  if  injunction  be  granted,  recite  ground  and  add] 
and  plaintiff  having  given  security,  as  required  by  law,  in  the 
sum  of  dollars: 

Oedeked,  1.  That  E.  C,  of  ,  be  and  he  hereby  is  ap- 

pointed temporary  receiver  of  all  the  property"  of  the  defend- 
ant, with  the  usual  powers  and  duties  of  receivers  in  such  cases.^" 

2.  That  before  entering  upon  the  duties  of  his  trust,  the  said 
receiver  execute  to  the  People  of  the  State  of  ISTew  York,  and 
file  with  the  clerk  of  this  court,  his  bond  with  two  suflicient 
sureties  to  be  approved  by  a  justice  of  this  court,  in  the  penal 
sum  of  dollars,  conditioned  for  the  faithful  performance 
of  his  duties  as  such  receiver,  and  for  the  due  accounting  for  all 
moneys  and  property  received  by  him.'^^' 

3.  That  said  receiver  deposit  all  funds  of  the  corporation  not 
needed  for  immediate  disbursement  in  the  Trust  Com- 
pany,'^* of                 [subject  to  the  order  of  this  court.]. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

C.    Dissolution  at  Suit  of  Attornet-Geneeal. 

FORM  No.  722. 
Complaint  in  action  by  people  to  dissolve  insolvent  corporation.^ 
[Title  of  court  and  action.] 

The  plaintiffs  herein,  by  J.  C,  attorney-general,  complain  of 
the  defendant,  and  upon  information  and  belief  allege: 

TS  As  to  excepting  mortgaged  prop-  for  the  purpose  of  dissolution  or  for 

erty,   see   Whitney   v.    N.    Y.    &   Atl.  sequestration  and  distribution,  of  all 

R.  R.  Co.,  32  Hun,  164   (overruled  on  .  its   property;    but  not  required  in  a 

another  point  in  101  N.  Y.  478).  mere  foreclosure.     See  U.  S.  Trust  Co. 

76  The  receiver's  statutory  power  v.  N.  Y.,  West  Shore,  etc.,  Ry.  Co., 
under  section  1788  includes,  under  the  101  N.  Y.  478. 

power  to  preserve  property,  the  right  79  Under  Code  Civ.  Pro.,  §  1785. 

to  fulfil  incomplete  contracts  for  work.  May    be    easily    adapted    to    other 

Nason  Mfg.   Co.   v.  Garden,  52  App.  grounds  of  dissolution.      On  applica- 

Div.  363,  65  N.  Y.  Supp.  147.  tion    to    the    attorney-general's    office 

77  See  Form  No.  730.  instructions  as  to  the  cases  and  extent 

78  Required  by  L.  1883,  chap.  378,  in  which  coimsel  for  creditors  or 
§  3,  in  every  order  appointing  a  re-  stockholders  may  act,  can  be  had,  and 
ceiver  of  a  corporation,  i.  e.,  a  receiver  the  form  of  bond  for  costs,  etc. 
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I.  That  at  the  several  times  hereinafter  mentioned,  the  de- 
fendant was  and  still  is  a  domestic  corporation  organized  on  or 
about  the  day  of  ,  19  >  under  the  laws  of  the  State 
of  New  York,  for  the  purpose  of  engaging  in  the  business  of 
[state  objects]  having  its  principal  place  of  business  in  , 
in  the  county  of                 .*° 

II.  That  the  said  defendant  is  now  and  has  been  for  up- 
wards of  one  year  last  past  wholly  insolvent  and  unable  to  pay 
its  debts,  and  has  neglected  and  refused  for  at  least  one  year  to 
pay  or  discharge  its  notes  or  other  evidences  of  debt  [that  a 
large  amount  of  the  existing  indebtedness  of  said  company  con- 
tracted during  several  years  past  exists  in  the  form  of  notes  and 
obligations  of  said  company,  which  are  held  by  various  persons, 
some  of  which  are  not  due  and  some  of  which  are  already  due, 
and  in  some  instances  have  been  protested]. 

III.  That  some  of  the  creditors  of  said  defendant  are  non- 
residents of  the  State  of  New  York,  and  actions  are  threat- 
ened against  said  defendant  upon  the  outstanding  obligations 
against  it. 

IV.  That  the  assets  of  the  said  defendant  are  about  the  sum 
of  dollars,  and  the  liabilities  of  said  defendant  are  about 

dollars,  together  with  contingent  liability  on  customers' 
notes,  indorsed  by  said  defendant  to  the  extent  of  about 
dollars. 

Wheeefoeb,  plaintiffs  demand  judgment  that  the  said  defend- 
ant M.  V.  &  Co.  be  dissolved,  and  its  corporate  rights,  privileges, 
and  franchises  forfeited,  and  that  the  said  corporation,  its  trus- 
tees, directors,  managers  and  other  officers  may  he  restrained  from 
exercising  any  of  its  corporate  rights,  privileges,  or  franchises, 
or  collecting  or  receiving  any  debt  or  demand,  or  from  paying 
out  or  in  any  way  transferring  or  delivering  to  any  person  any 
money,  property  or  effects  of  the  corporation,  and  that  a  receiver 
of  the  property  and  effects  of  said  corporation  may  be  appointed 
and  for  such  other  further  and  different  relief  in  the  premises  as 
may  seem  to  the  court  proper  to  grant,  with  costs  of  this  action. 

[Signature.'] 

80  The  fact  of  incorporation,  as  well  ing  papers.  Attrill  v.  Eockaway 
as  insolvency  or  other  ground  of  dis-  Beach  Improvement  Co.,  25  Hun,  509. 
solution,  must  be  alleged  in  the  mov- 
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FORM  No.  723. 
Injunction  on  the  foregoing  complaint.si 

On  reading  and  filing  the  summons  and  complaint  in  this  action 
brought  to  procure  a  dissolution  of  the  defendant  corporation,  and 
the  appearance  of  the  defendant  therein,  and  on  motion  of  J.  C, 
Attorney-General  [Mr.  F.  G.  A.,  attorney  for  defendant,  con- 
senting thereto  in  open  court], 

Okdeeed,  that  all  persons  whomsoever,  and  especially  creditors 
of  defendant  herein,  are  enjoined  and  restrained  from  bringing 
any  actions  for  the  recovery  of  a  sum  of  money,  or  taking  any 
proceedings  or  steps  in  any  such  action  already  commenced, 
against  the  defendant  herein,  M.  V.  &  Company. 

Enter :  {signature  of  judge  by  initials  of  name  and  title.] 

FOEM  No.  734. 

Anothei  form  —  Order  granting  injunction  against  corporation,  and  appointing 
receiver  of  all  its  property.82 

At    a    Special    Term,   [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume]. 
[Title  of  action.] 

It  appearing  satisfactorily  to  the  court  by  the  complaint  herein 
and  the  affidavit  of  M.  N.,  verified  on  the  day  of  , 

19     ,  that  the  defendant  is  a  corporation  created  by  [or, 

under]  the  laws  of  this  State  for  the  purpose  of  [state  objects 
hriefiy]^  and  that  it  has  [state  briefly  ground  of  complaint,  as, 
remained  insolvent  for  at  least  one  year.^* 

[If  action  is  by  judgment-creditor,  and  is  brought  under  §  1784, 
insert  instead  of  last  clause,  and  it  appearing  also  that  the  plain- 
tiff is  a  judgment-creditor  of  said  coi^ioration,  and  an  execution, 
issued  upon  his  judgment  to  the  sheriff  of  the  county  of  , 

being  the  county  where  said  corporation  then  transacted  [and  still 
transacts]  its  general  business  —  or,  where  its  principal  office  was 
[and  still  is]  located  —  has  been  returned  wholly  —  or,  partly  — 
unsatisfied.] 

81  Under  Code  Civ.  Pro.,  §  1806.  83  So  as  to  show  that  section  1804 
Convenient  where  there  is  delay  as       does  not  apply. 

to  "selection   of    receiver.      See,    also,  S4  If  the  order  contains  an  injunc- 

Form  No.  724.  tion  it  must  briefly  recite  the  grounds 

82  As  to  when  this  order  will  be  for  the  injunction.  N.  Y.  Code  Civ. 
granted,  see  People  v.  Atlantic  Mut.  Pro.,  §§  610,  1787.  As  to  the  Form 
Life  Ins.  Co.,  74  N.  Y.  177;  Haight  generally,  see  Forms  Nos.  618-630  in 
».  N.  Y.  Elev.  Ry.  Co.,  49  How.  Pr.  this  volume,  pp.  955-959. 

20.     As  to  where  to  apply,  see  note 
63  to  Form  No.  715,  p.  1074. 
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[If  Irought  hy  creditor  or  stockholder  under  §  1785,  add,  after 
clause  stating  ground  of  complaint,  and  it  appearing  that  the 
plaintiff  is  a  creditor  —  or  if  not  a  creditor,  insert  —  is  a  stock- 
holder —  of  said  defendant  corporation,  and  has  submitted  to  the 
attorney-general,  a  written  statement  of  facts,  verified  by  oath, 
showing  grounds  for  an  action,  under  the  provisions  of  §  1785  of 
the  Code  of  Civil  Procedure,  and  that  the  attorney-general  has 
omitted  for  sixty  days  after  such  submission  to  commence  an 
action  specified  in  said  section,  and  that  said  plaintiff  has  applied 
to  this  court  for  leave  to  commence  such  an  action,  and  has 
obtained  such  leave :] 

And  it  appearing  that  this  action,  has  been  duly  commenced  by 
the  personal  service  within  the  State  of  a  copy  of  the  summons  and 
complaint  herein  upon  said  defendants ;  now,  on  reading  and  filing 
the  summons  and  complaint  herein,  and  said  affidavit  of  M.  N.,  and 
proof  of  due  service  of  notice  of  this  motion,^^  and  copies  of  all 
of  said  papers  on  [all  of]  the  defendant [s],  and  also  upon  the 
attorney-general  with  a  copy  of  this  order  as  proposed  f^  and'  an 
undertaking  having  been  duly  given  by  the  plaintiff  and  approved 
by  the  court ;  and  after  hearing  A.  T.,  of  counsel  for  the  plaintiff, 
in  support  of  this  motion,  and  T.  Z.,  of  counsel  for  the  defendant 
,  in  opposition  thereto ;  on  motion  of  A.  T.,  attorney  for 
plaintiff, 

Oedeeed,  1.  That  the  defendant,  the  Company,  and 

its  trustees,  directors,  managers,  officers,  agents  and  servants  be 
and  they  are  hereby  enjoined  and  restrained  from  collecting  or 
receiving  any  debt  or  demand,  and  from  paying  out,  or  in  any 
way  transferring  or  delivering  to  any  person  any  money,  property 
or  effects  of  the  defendant  ,  during  the  pendency  of  this 

action;  except  by  express  permission  of  this  court. 

[If  the  action  is  irought  to  procure  the  dissolution  of  the  cor- 
poration, continue  thus:  2.  That  the  said  defendant  company 
and  its  trustees,  directors,  managers,  officers,  its  agents  and 
servants  be  and  they  are  hereby  enjoined  and  restrained  from 
exercising  any  of  the  corporate  rights,  privileges  or  franchises  of 
said  corporation  during  the  pendency  of  this  action,  except  by 
express  permission  of  this  court.] 

3.  That  R.  C,  Esq.,  of  ,  be  and  he  hereby  is  appointed 

receiver  of  the  defendant  the  Company,  its  stock,*'^  bonds, 

real  and  personal  property,  franchises,  contracts,  things  in  action 

85  This  order  can  only  be  granted  86  N.  Y.  L.  1883,  chap.  378,  §  8. 

uDon    notice,    otherwise    it    is    void.  87  See  Whitney  v.  N.  Y.  &  Atlantic 

N.  Y.  Code  Civ.  Pro.,  §  1809.  R.  B.  Co.,  32  Hun,   165. 
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and  effects  of  every  kind  and  nature,  with  the  usual  powers  and 
duties  according  to  law  and  the  practice  of  this  court. 

4.  [Bond  clause  as  in  paragraph  2  and  3  in  Form  721.] 

5.  Said  receiver  is  hereby  directed  to  take  possession  of  said 
stock,  bonds,  property,  franchises,  contracts,  claims,  demands, 
accounts,  things  in  action  and  effects  of  every  kind  and  nature,  to 
collect  and  receive,  and  hold,  preserve  and  protect  the  same  and  the 
proceeds  thereof,  and  manage  and  conduct  the  affairs  of  the  de- 
fendant the  ^  ^  Company  until  the  further  order  of  this  court 
in  the  premises  [with  full  power  to  maintain  any  action,  suit  or 
special  proceeding  for  either  or  all  of  the  said  purposes  without 
further  leave].*® 

[For  other  special  powers,  see  Forms  696,  YOO,  702.** 

6.  That  the  defendant  the  Company,  its  directors  [or, 
trustees] ,  officers,  agents  and  servants,  and  all  persons  whomsoever 
having  notice  of  this  order,  be  and  they  are  hereby  enjoined  from 
in  any  manner  interfering  with  said  receiver  in  the  discharge  of 
his  duties  as  such,  and  from  collecting  any  of  its  debts  or  demands, 
and  from  paying  out,  disposing-  of,  or  in  any  way  transferring  or 
delivering  to  any  person  any  of  the  money,  property  or  effects  of 
the  said  defendant  the  Company,  except  to  deliver  the 
same  to  said  receiver. 

7.  That  said  receiver  deposit  all  funds  of  the  said 
Company,  not  needed  for  immediate  disbursement,  in  the 

Trust  Company  of  [subject  to  the  order  of  this  court]  .^ 

Enter:  [signature  of  judge  by  initials  of  name  and  title.l 

D.    Dissolution  at  Suit  of  Stockholdee  or  Cbeditob. 

FORM  No.  725. 
Petition  of  stockholder  or  creditor  for  leave  to  sue.si 

To  the  Court  of 

The  petition  of  A.  B.,  appearing  by  A.  T.,  his  attorney,  respect- 
fully shows: 

I.  That  he  is  and  ever  since  the  day  of  ,  19     , 

88  This  clause  is  not  necessary  if  the  powers  of  a  permanent  receiver,  in- 
receiver  be  a  statutory  receiver ;  but  eluding  a  distribution  of  assets.  Code 
if  leave  to  institute  any  specific  action       Civ.  Pro.,  §  1789. 

or  proceeding  is   desired   it  may  be  so  See  note  78  to  Form  No.  721. 

stated  here  or  a  separate  application  91  The  preliminary  request  to   the 

made.  attorney  -  general      may     be     easily 

89  The    court   may    confer    all    the  adapted  from   Form  No.  334,  supra. 
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has  been  a  stockholder  in  the  Company  oi  [or,  a 

creditor  of  the  Company  of — etc.,  alleging  fads.^     See 

Form  717. 

II.  That  the  said  Company  is  a  corporation  organized 
by  and  under  the  laws  of  the  State  of  New  York,  and  has  its 
principal  ofEce  for  the  transaction  of  business  in  the  [city  and] 
county  of  ,  in  the  State  of  ;  that  the  objects  for 
which  said  corporation  is  formed  are  [iriefiy  state'] 

III.  That  on  the  day  of  ,  19  ,  your  petitioner 
submitted  to  the  attorney-general  of  this  State  a  duly  verified 
statement  of  facts,  of  which  a  copy  is  hereto  annexed,  showing 
grounds  for  an  action  against  said  corporation  under  §  1785  of 
the  Code  of  Civil  Procedure,  and  that  the  said  attorney-general 
has  omitted  for  sixty  days  thereafter  to  commence  an  action  as 
there  requested. 

Wheeefoee,  your  petitioner  asks  leave  to  commence  an  action 
for  the  purpose  on  the  grounds  indicated  in  said  request. 

[Signature.] 
[^Verification  as  in  Form  193,  p.  326  of  this  volume.] 

FORM  No.  726. 

Order  granting  leave  to  stockholder  or  creditor  to  commence  action  for  dis- 
solution. 

At  a  Special  Term   [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume]. 

\ 

In  the  Matter  of  the  Application 

of  A.  B., 

For  leave  to  Commence  an  Action 
for  the  Dissolution  of  the 
Company. 

It  appearing  from  the  annexed  petition  of  A.  B.,  a  creditor 
[or,  stockholder]  of  the  Company,  verified  the  day 

of  ,  19     ,  that  on  the  day  of  ,  19     ,  the 

said  petitioner  submitted  to  the  attorney-general  of  this  State  a 

92  Insolvency  or  dissolution  of  cor-  Otherwise  of  a  statute  authorizing 

poration  makes  no  exception  to  the       action  by  "  any  creditor."     Matter  of 
rule  requiring  a  creditor  to  have  judg-       Pontius,  26  Hun,  232. 
ment.      Herring  v.  N.  Y.,  Lake  Erie 
&  W.  R.  R.  Co.,  63  How.  Pr.  497. 
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written  statement  of  facts,  verified  by  oath,  showing  grounds  for 
an  action  under  §  1785  of  the  Code  of  Civil  Procedure,  against 
the  Company,  a  corporation  created  by  and  under  the 

laws  of  this  State,  and  having  its  principal  oifice  at  in 

the  county  of  ,  and  that  said  corporation  was  formed  for 

[state  objects}  ;  and  it  further  appearing  that  the  said  attorney- 
general  has  omitted  for  sixty  days  after  the  said  submission  to 
commence  an  action  specified  in  said  §  1785  of  said  Code  for  a 
dissolution  of  said  corporation;  and  that  the  aforesaid  grounds 
constitute  a  prima  facie  case  for  the  dissolution  of  said  corpora- 
tion. 

ISTow,  on  motion  of  IST.,  Y.  &  C,  attorneys  for  said  petitioner: 
Oedeeed,  that  A.  B.,  the  said  petitioner,  be  and  he  is  hereby 
granted  leave  to  commence  an  action  in  this  court  against  the  said 
Company,  and  such  other  persons  as  he  may  be  advised 
are  proper  parties  to  such  action,  for  a  dissolution  of  said  corpora- 
tion upon  the  grounds  specified  in  said  petition. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  Wo.  727. 

Order  enjoming  creditors  from  suing  corporation  pending  action  for  sequestra- 
tion or  dissolution,  etc.ss 

[May  he  inserted  in  order  appointing  receiver,^  Form  724.J 
[If  made  as  a  separate  order,  title  (court  order)  and  recitals 
will  he  as  in  other  cases;  see  Form  101,  p.  259  of  this  volume; 
adding  recital  of  service  pf  motion  papers  and  form  of  proposed 
order  on  attorney-general,  or  his  appearance,^^  unless  the  action  is 
hy  him;  and  if  the  court  requires  security ^^  adding:  and  the 
plaintiff  having  given  security  as  required  by  the  court  in  the 
sum  of  dollars]  ■?'' 

Oedeeed,  that  all  the  creditors  of  the  defendant,  the 

93  Sustained  in  Hutchinson  v.  N.  Y.  Elliott,  16  N.  Y.  377,  aflf'g  14  How. 

Central  Mills,  2  Abb.  Pr.  394.  Pr.  339;  WoerishoflFer  v.  North  River 

9*  Or  it  may  be  made  at  any  stage  Constr.  Co.,  99  N.  Y.   398,  2   N.  E. 

of  the  action.     N.  Y.  Code  Civ.  Pro.,  "Rep.  47.      This  will  be   done   if  the 

§  1806.  actions  will  hamper  the  receiver  and 

The  Supreme  Court  having  acquired  increase     expenses.       Atty.  -  Gen.     v. 

jurisdiction  of  proceedings  for  wind-  N.  A.  Life  Ins.  Co.,  6  Abb.  N.  C.  293, 

ing  up  the  affairs  of  the  corporation,  303. 

and  having  appointed  a  receiver,  has  95  See  p.  1010. 

jurisdiction  to  stay  the  suit  of  a  ored-  96  The  statute  as  to  security  on  en- 

itor  brought  to  recover  assets  to  which  joining  proceedings  at  law  does  not 

the  receiver  is  entitled,  in  whatever  apply.      Hutchinson  v.  N.  Y.  Central 

court  such  suit  may  be  pending.     In  re  Mills,  2  Abb.  Pr.  394. 

Atty.-Gen.   v.   Guard  Mut.   Life   Ins.  97  See  p.  1006,  par.  12. 
Co,,  77  N.  Y.  272;  s.  p.,  Rankine  v. 
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Company  [and  other  persons  making  claims  against  it]  be  and 
they  are  hereby  enjoined  and  restrained  from  bringing  actions 
against  said  defendant  for  the  recovery  of  a  sum  of  money,  and 
from  taking  any  further  proceedings  in  such  actions  heretofore 
commenced^^  [except  that  —  names  —  may  proceed  to  judgment 
in  the  action  already  brought  by  them,  such  judgment  to  stand  as 
security  merely,  until  the  further  order  of  the  court,  and  subject 
to  its  judgment  on  the  validity  and  effect  thereof  in  this  action^®] 
[and  except  that  —  name  —  niay  proceed  to  judgment  in  the 
action  already  brought  by  him  against  the  said  Company, 

and  may  enforce  such  judgment  by  execution  against  any  property 
attached  by  him  in  said  action  before  the  making  of  this  order]. ^ 

E.    Receiveb  of  Foreign  Corporation. 

FORM  No.  728.      • 
Order  appointing  ancillary  receiver  of  foreign  corporation.2 

At  a  Special  Term   [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume']. 
[Title.] 

It  appearing  to  the  satisfaction  of  the  court  by  the  complaint 
herein,  and  the  affidavit  of  M.  IST.,  verified  on  the  day  of 

,  19  ,  that  the  defendant  is  a  foreign  corporation 
organized  under  the  laws  of  the  State  of  ,  that  the  plains- 

tiff  is  a  resident  of  this  State  and  is  a  creditor  of  said  corporation 
and  that  a  general  receiver  of  said  corporation  has  been  appointed 
in  the  said  State  of  ; 

And  it  further  appearing  to  the  satisfaction  of  the  court  from 
said  complaint  and  affidavit  that  property  belonging  to  said  de- 
fendant corporation  is  within  the  State  of  ISTew  York,  and  that 
there  is  danger  that  said  property  will  be  wasted  and  the  rights  of 
resident  creditors  impaired  therein  unless  a  receiver  of  such 
property  is  appointed  to  preserve  and  equitably  distribute  the 
same ; 

ISJ^ow,  on  reading  said  complaint,  and  on  reading  and  filing  the 
notice  of  motion  for  the  appointment  of  a  receiver,  "dated  , 

19  ,  with  the  said  affidavit  of  M.  IST.  thereto  annexed,  and  on 
proof  of  the  due  personal  service  of  the  summons  and  complaint 

98  See  N.  Y.  Code  Civ.  Pro.,  §  1806.       Constr.   Co.,   99   N.  Y    398    2  N    E 

99  See  Gahvey  i\  U.  S.  Steam  Sug.       Rep.  47. 

Ref.  Co.,  13  Abi3.  Pr.  211,  21  How.  Pr.  2  See  paragraph  42,  p.  1023,  mpra, 

313,  aff'd.  36  Barb.  256.  and  cases  cited. 

1  See  Woerishoffer  v.   North  River 
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and  of  said  notice  and  aiHdavit  upon  the  defendant  corporation 
within  this  State;  on  motion  of  A.  B.,  attorney  for  plaintiff, 

Ordered,  That  M.  N.,  Esq.,  be  and  he  is  hereby  appointed 
receiver  of  all  and  singular  the  property  assets  and  effects  of  said 
defendant  corporation,  the  Company,  within  the  State  of 

New  York;  with  power  to  collect  and  receive  the  debts,  deman^ls, 
accounts,  assets  and  property  of  said  defendant  corporation  within 
this  State,  and  to  maintain  any  action  or  special  proceeding  for 
any  of  the  said  purposes;  and  generally  to  possess  and  exercise 
the  usual  powers  and  duties  of  receivers  according  to  the  laws  of 
this  State,  and  the  practice  of  this  court^  [including  power  to 
continue  the  business  of  said  corporation  until  the  further  order 
of  the  court.] 

F.    In  Proceedings  foe  VoluSttaet  Dissolution. 

FORM  No.  729. 
Order  appointing  temporary  receiver,  enjoining  creditors,  etc.* 

At  a  Special  Term  \_etc.,  as  in  Farm 
No.  94,  p.  255  of  this  volume']. 
[Court  and  title.] 

On  reading  the  petition  of  J.  J.  E..,  J.  A.  K.,  and  L.  J.  W., 
dated  ,19     ,  and  duly  verified,  filed  in  this  court  on  this 

day  upon  an  application  for  an  order  to  show  cause  under  section 
2423  of  the  Code  of  Civil  Procedure,  from  which  petition  it 
appears  that  the  above-named  E.  &  M.  Company  is  a  domestic 
corporation,  with  its  principal  office  and  place  of  business  in  the 
[County  of  ISTew  York,]  that  the  said  petitioners  are  all  \_or,  a 
majority]  of  the  directors  of  the  said  company,  and  that  it  will 
be  beneficial  to  the  stockholders,  from  the  facts  disclosed  in  said 
petition,  for  the  said  corporation  to  be  dissolved ; 

And  on  reading  the  order  to  show  cause  dated  ,19     , 

and  filed  in  this  court  upon  said  application,  asking  also  for  the 
appointment  of  a  temporary  receiver  of  the  corporation  as  pro- 
vided in  section  2423  of  the  Code  of  Civil  Procedure,  with  the 
affidavits  of  0.  C.  A.  and  J.  J.  E.,  verified  on  said  day  and 
annexed  thereto,  together  with  proof  thereon  of  due  serxdce  thereof 
and  of  the  said  petition  herein  and  of  a  copy  of  this  order  proposed 

3  Such  a  receiver  may  enter  into  an  shown   to   be   insolvent.      Matter    of 

accord  and  satisfaction  with  debtors  Lenox   Corp.,   57   App.   Div.    515,   68 

of  the  corporation.     Goodrich  v.  San-  N.  Y.  Supp.  103,  afif'd,  without  opinion, 

derson,  30  App.  Div.  546,   55  N.  Y.  167  N.  Y.  623, 

Supp.  881.  The  insolvency  is  defined  by  Code 

*A  temporary   receiver   may  only  Civ.  Pro.,  §  2419.      Matter  of  Lenox 

be  granted  where  the  corporation  is  Corp.,  supra. 
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to  be  obtained  herein  upon  the  Attorney-General  of  the  State  of 
JSTew  York ;  and  it  Appearing  to  the  satisfaction  of  the  court  from 
said  petition  and  affidavits,  that  said  K.  &  M.  Company  is  insol- 
vent;® now,  on  motion  of  A.  &  C,  attorneys  for  the  petitioning 
directors,  it  is 

Oedeked,  that  J.  J.  E.,  residing  in  the  [Borough  of  Brooklyn, 
County  of  Kings  and  State  of  New  York,]  be  and  he  is  hereby 
appointed  temporary  receiver  of  said  corporation  pursuant  to  sec- 
tion 2423  of  the  Code  of  Civil  Procedure;  that  such  temporary 
receiver  immediately  take  possession  of  all  the  property  and  assets 
of  every  name  and  nature  of  said  corporation,  and  hold  and 
administer  the  same  according  to  law ;  that  before  the  said  receiver 
takes  possession  of  said  property  or  enters  upon  the  performance 
of  his  duties,  he  execute  and  file  with  the  Clerk  of  the  County  of 
New  York  a  bond  to  the  People  of  the  State  of  New  York  in  the 
penal  sum  of  dollars  conditioned  for  the  faithful  dis- 

charge of  his  duties  as  such  receiver,  said  bond  to  be  approved  by 
a  justice  of  this  court. 

It  is  fuethee  oedeeed,  that  such  further  application  may  be 
made  to  this  court  under  the  provisions  of  this  order  as  the  said 
receiver  may  be  advised  is  proper  and  necessary  for  his  instruc- 
tion or  direction  in  the  management  and  conduct  of  his  trust. 

It  is  fuethee  oedeeed,  that  all  money  of  the  said  corporation 
which  may  come  into  the  hands  of  the  said  receiver  not  needed  for 
immediate  disbursement  shall  be  forthwith  deposited  by  him  in 
the  Trust  Company  to  his  credit  as  such  receiver,  to  be 

held  by  said  Trust  Company  subject  to  the  further  order 

of  this  court.®  , 

It  is  fuethee  oedeeed,  that  all  creditors  of  said  R.  &  M.  Com- 
pany be  and  they  are  hereby  enjoined  and  restrained  from  begin- 
ning any  action  against  said  company  for  the  recovery  of  a  sum 
of  money  and  from  taking  any  further  proceedings  in  any  such 
action  heretofore  commenced.'' 

Enter. 

5  Failure  to  recite  in  the  order  that  7  A  modification  of  this  injunction 
insolvency  appears  is  a  formal  defect  order  is  void  if  secured  without  notice 
which  may  be  corrected  nunc  pro  tunc.  to  the  attorney-general.  Dohn  v.  Buff. 
Matter  of  Lenox  Corp.,  supra.  Amusement  Co.,  66  App.  Div.  446,  73 

6  See  note  70  to  Form  No.  721.  N.  Y.  Supp.  95. 
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SECTION  II. 

Security  and  Oath.s 

FOEMS. 

1.  Security.  (730)   Bond  of  receiver. 

2.  —  renewing.  (731)   Petition   to   cancel   receiver's 

3.  New  bond  on  application  of  sure-  bond. 

*^i^s-  (732)   Order      canceling      receiver's 

4.  Oath.  bond. 

1.  Security.]  —  The  N.  Y.  statute,^  embodying  the  former 
practice,  requires  a  receiver  (unless  a  trust  company) /**  to  give 
bond  with  at  least  two  sufficient  sureties,,  in  a  sum  fixed  by  the 
court,  judge,  or  referee  making  the  appointment.  A  fidelity  or 
surety  company  is  equivalent  to  two  sureties."  The  cost  of  such 
a  bond  is  an  administration  expense. -"^ 

The  condition  of  the  bond  of  a  statutory  receiver,^*  and  of  a 
temporary  receiver  in  corporation  cases,  should  regularly  extend 
also  to  duly  accounting  for  all  moneys  received  by  him ;  "  a 
matter  which,  however,  is  doubtless  implied  in  the  ordinary  com- 
mon law  receiver's  bond. 

When  a  temporary  receiver,  who  lias  given  security,  is  con- 
tinued as  permanent  receiver,  the  court  may  require  a  further 
bond,  but  the  receiver  is  under  no  obligation  to  furnish  additional 
security  unless  so  required.^® 

2.  — renewing.']  — When  security  has  once  been  given,  it  is 
in  the  discretion  of  the  court,  or  the  judge  making  the  order  out 
of  court,  or  of  his  successor,  to  at  any  time  direct  the  receiver  to 

8  See  paragraph  39,  p.  1021,  supra,  as  to  direction  for  security,  waiver,  and 
curing  defects  in  proceedings  relating  to  giving  security. 

9N.  Y.  Code  Civ.  Pro.,  §  715;  s.  P.,  Mechanics'  Fire  Ina.  Co.  case,  5  Abb.  Pr. 
444. 

ION.  Y.  Banking  Law,  §§  157,  158. 

11  Supra,  p.  455,  par.  13 ;  Code  Civ.  Pro.,  §  715. 

12  N.  Y.  Code  Civ.  Pro.,  §  3320. 

13  See  paragraph  5,  p.   1002. 

14  A  receiver  in  an  action  to  sequestrate  and  distribute  the  property  of  a 
corporation  or  in  an  action  by  the  attorney-general  in  equity,  or  by  a  stock- 
holder or  creditor,  to  dissolve  it  or  forfeit  its  franchises  (religious  corpora- 
tions, select  schools  and  academies  incorporated  by  the  regents  or  by  statute 
and  municipal  and  political  corporations  excepted),  whether  permanent  or 
temporary,  must  qualify  as  prescribed  by  law  for  the  qualification  of  a  re- 
•ceiver  on  voluntary  dissolution.    N.  Y.  Code  Civ.  Pro.,  §  1788. 

15  Jones  V.  Blun,  145  N.  Y.  333. 
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give  a  new  bond  with  new  sureties."  The  fact  that  a  surety  dies 
or  becomes  insolvent  does  not  entitle  a  party  to  a  new  security,  as 
matter  of  right.^^ 

3.  New  lond  on  applicaton  of  surety.]  — Under  the  statute/^ 
the  sureties  on  the  bond  may  apply  upon  notice  to  be  relieved 
from  further  liability;  the  court  must  order  the  filing  of  a  new 
bond,  and  in  default  of  such  filing,  must  revoke  the  appointment 
and  direct  an  accounting. 

4.  Oath.]  — An  oath  is  not  required  of  a  receiver,  unless  by 
some  statute,  or  rule  of  court. 


FORM  No.  730. 
Bond  of  receiver.19 

Know  all  men  by  these  peesents,  that  we,  R.  C,  of  , 

principal,  and  E.  F.,  of  [state  residence'],  and  G.  H.,^°  of 

[state  residence],  sureties,  are  held  and  firmly  bound  unto  the 
People  of  the  State  of  New  York,  in  the  sum  of  doUars,^^ 

lawful  money  of  the  United  States  of  America,  to  be  paid  to  the 
said  the  People  of  the  State  of  New  York"" ;  for  which  payment 
well  and  truly  to  be  made,  we  and  each  of  us  bind  ourselves 

16  N.  Y.  Code  Civ.  Pro.,  §  715  (excepting,  however,  eases  where  other  special 
provision  is  made  by  law,  as  in  the  case  of  a  statutory  receiver),  s.  P.,  supra, 
p.  476. 

17  Haulenbeck  v.  Heacoek,  47  N.  Y.  Super  Ct.  533. 

As  to  the  proper  Form  for  drawing  such  bonds,  see  Walton  t).  Williams  (Va. 
1886),  10  Va.  Law  Jour.  280,  and  cases  cited. 

18  N.  Y.  Code  Civ.  Pro.,  §  812. 


19  See,  as  to  bonds  generally,  Vol.  I,  2i  The  amount  is  usually  double  the 
p.  25.  A  trust  company  may  act  value  of  the  property,  or  if  the  prop- 
without  giving  bond.  N.  Y.  Banking  erty  be  real  estate,  then  double  the 
Law,  §§  157,  158.  yearly  rental. 

20  The  receiver  must  himself  sign,  22  A  receiver's  bond  erroneously  run- 
and  two  sureties  are  necessary,  under  ning  to  the  plaintiff  and  not  to  the 
N.  Y.  Code  Civ.  Pro.,  §  715,  unless  a,  people,  is  good  as  a  common-law  bond, 
guaranty  or  fidelity  company  signs.  when  under  it  the  defendant,  as  re- 
Vol.  I,  p.  455.  A  bond  with  only  one  ceiver,  has  obtained  and  administered 
surety  is  amendable.  Holmes  v.  Mc-  the  partnership  assets.  Carl  v.  Meyei, 
Dowell,  15  Hun,  585,  aff'd  on  this  51  App.  Div.  4,  64  N.  Y.  Supp.  1077. 
opinion  in  76  N.  Y.  596.  See,  as  to  See,  as  to  liability  of  sureties  when 
curing  defects,  and  effect  of  omission  receiver's  appointment  was  annulled, 
of  security,  paragraph  39,  p.  1021,  Thompson  v.  Denner,  16  App.  Div. 
supra.  160,  44  N.  Y.  Supp.  723. 
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respectively,  and  our  respective  heirs,  executors,  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  the  day  of  ,  19     . 

Whereas,  by  an  order  of  the  court  of  ,  bearing 

date  the  day  of  19     ,  duly  made  at  a  Special  Term 

thereof,  held  on  said  day  at  ,  in  an  action  wherein  A.  B. 

is  plaintiff,  and  Y.  Z.  and  others  are  defendants,  [hei-e  hnefly 
state  object  of  the  order,  e.  g.,  thiis:']  the  above-bounden  E.  C.  was 
duly  appointed  receiver  of  the  partnership  property  and  assets  of 
said  plaintiff  and  defendants  Yor  thus,  it  was  referred  to  R.  F. 
to  appoint  a  receiver  of  ,  and  to  take  due  security  from 

such  receiver ;  and  whereas,  said  referee  has  appointed  the  above- 
bounden  E.  C]  : 

jSTow  the  condition  of  this  obligation  is  such  that  if  the  above- 
bcunden  E.  0.  shall,  according  to  the  rules  and  practice  of  the 
court,  duly  file  his  inventory,  and,  annually  or  oftener  if  thereunto 
required,  duly  accotint  for  what  he  shall  receive  or  have  in  charge 
as  receiver  in  the  said  cause,  and  pay  and  apply  what  he  shall 
receive  or  have  in  charge  as  he  may.  from  time  to  time,  be  directed 
by  the  court ;  and  do  and  perform  his  office  of  receiver  in  all  things 
according  to  the  true  intent  and  meaning  of  the  aforesaid  order : 

[Or,  under  N.  Y.  Code  Civ.  Pro.,  §  715,  the  following  short 
condition  is  valid,  unless  the  court  require  more:]  that  if  the 
above-bounden  E.  C.  shall  faithfully  discharge  the  duties  of  his 
trust  as  such  receiver  [may  add,  in  case  of  a  statutory  receiver,  or 
temporartj  receiver  in  corporation  cases  (paragraph  1,  1089)],  and 
shall  render  a  just  and  true  account  of  his  proceedings  whenever 
so  reqiiired,^^  and  shall  obey  all  orders  and  directions  of  said 
court ; 

Then  this  obligation  shall  be  void,  otherwise  to  remain  in  full 
force.  [Signatures  and  seals.] 

■  Sealed  and  delivered  in 
the  presence  of 
[Witness]. 

[Acknowledgment,  affidavit  of  sufficiency,  and  approval,  as  in 
Forms  252  to  258  p.  479,  etc.     File  and  record.^*] 

23  Smart  v.  Flood  &  Co.,  Chan.  Div.,       Thomson  v.  McGregor,  81  N.  Y.  592, 
1883;  49  L.  T.  R.  (N.  S.)  467;  Com-       9  Abb.  N.  C.  138. 
iiomvealth  v.  Gould,  118  Mass.  300;  24 N.  Y.  L.  1887,  chap.  372,  p.  107. 
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FORM  No.  731. 
PetitionZB  to  cancel  receiver's  bond. 

{Title  of  court  and  action.] 
To  the  Court'^  of 

The  petition  of  E.  C.  shows : 

I.  That  by  order  made  in  this  cause,  dated  on  the  day  of 

last,  your  petitioner  was  duly  appointed  receiver  of  [briefly 
indicating  what;  —  or  if  appointment  was  by  referee,  say:  it  was 
referred  to  R.  F.,  of  ,  to  appoint  a  receiver  of  —  briefly 

indicating  what  —  and  pursuant  thereto  the  said  E.  F.  appointed 
your  petitioner  receiver  thereof.] 

II.  That  on  the  day  of  ,  19  ,  your  petitioner, 
together  with  E.  F.  and  G.  H.,  entered  into  a  bond  to  the  People 
of  the  State  of  New  York,  in  the  sum  of  dollars,  condi- 
tioned for  \_state  conditions  as  in  bond]. 

III.  That  your  petitioner  has  passed  his  accounts,  down  to  the 
day  of  ,  19     >  before  E.  F.,  the  referee  appointed 

for  the  purpose  by  an  order  of  this  court  dated  and  entered  the 
day  of  ,  19      ;  that  said  referee  has  reported  that 

there  then  remained  in  your  petitioner's  hands,  on  the  balance  of 
his  account,  the  sum  of  dollars,  which  belonged  to  [the 

defendant  Y.  Z.]  ;  that  said  referee's  report  was  duly  filed  herein 
on  the  day  of  ,  19     ,  and  an  order  confirming  said 

report  was  duly  made  and  entered  the  day  of  ,  19     . 

IV.  That  by  an  order  made  in  this  cause,  dated  on  the 

day  of  last,  it  was  ordered  that  your  petitioner  .should 

deliver  to  [the  defendant  Y.  Z.  possession  of  so  much  of  testator's 
real  estate  as  then  remained  unsold,  and  that  he  should  pay  to 
said  Y.  Z.  the  said  sum  of  dollars,  the  balance  remaining  in 

your  petitioner's  hands  as  aforesaid;]  and  thereupon  your  peti- 
tioner was  to  be  discharged  from  the  said  receivership,  and  might 
apply  to  this  court  to  have  the  aforesaid  bond  cancelled. 

V.  That  [possession  of  said  real  estate  then  remaining  unsold 
has  been  accordingly  delivered  to  said  Y.  Z.,  and  said  balance  of 

25  Or  may  apply  on  affidavits.  See  As  to  notice  to  attorney-general, 
supra,  p.   307.                                                 see  p.  1010. 

26  As  to  the  place  for  applying  in 
corporation  cases,  see  p.   1006. 
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dollars  reported  to  be  in  the  hands  of  vour  petitioner 
has  also  been  paid  to  said  Y.  Z.,  pursuant  to  said  order,]  and  his 
receipt  showing  such  delivery  and  payment  dnly  acknowledged,  is 
hereto  annexed;  that  your  petitioner  has  fully  performed  the 
duties  of  his  trust. 

Wheeefoee,  your  petitioner  prays  that  [he  may  be  discharged 
as  such  receiver  and  that]  the  aforesaid  bond  may  be  cancelled. 

LDate.]  [Signature.] 

[Verification  as  in  Form  193,  p.  326  of  this  volume.'] 

[Notice  of  presentation,  see  pp.  323,  324.J 

FORM  No.  732. 
Order  canceling  receiver's  bond. 

At  a  Special  Term   [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume]. 
[Title  of  action.] 

On  reading  [a  certified  copy  of]  the  order  [or,  judgment]  of 
this  court,  made  and  entered  herein  on  day  of  ,  19     , 

and  on  reading  and  filing  the  affidavit  [or,  .petition]  of  W.  J.  B., 
the  receiver  herein  [and  the  certificates  of  the  Trust  Com- 

pany of  ,  and  the  vouchers  annexed  to  and  forming  a 

part  of  said  affidavit],  and  it  appearing  to  the  court  by  said 
affidavit,  [certificates  and  vouchers]  that  the  receiver  has  in  all 
respects  complied  with  the  provisions  of  the  aforesaid  order  or 
judgment  of  this  court  [if  on  default,  add,  and  on  proof  of  due 
notice  of  this  motion  to  Y.  Z.,  and  include  attorney-general  in 
corporation  action  if  required,  see  paragraph  18,  p.  1010,]  and 
after  hearing  A.  T.,  of  counsel  for  ,  and  T.  Z.   [or,  no 

one  appearing]  for  in  opposition ;  now,  on  motion  of  A.  T., 

attorney  for  said  receiver, 

Oedeeed,  that  the  bond  of  said  W.  J.  B.,  the  receiver  herein, 
given  pursuant  to  the  order  of  this  court  on  the         day  of  , 

19       which  was  filed  with  the  clerk  of  this  court  on  the 
day  of  ,  19     ,  be  and  the  same  is  hereby  cancelled  [and 

said  W.  J.  B.  be  and  he  is  hereby  discharged  as  receiver  of  — 
state  briefly.] 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 
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SECTION  III. 
The  Receiver's  Title,  Possession,  and  Contbol.27 


1.  Form  and  effect  of  assignment. 

2.  Compelling  assignment. 

3.  Power   of  court  to  dispense  with 

assignment. 


Forms. 
(733) 

(734) 

(735) 

(736) 


(737) 
(738) 


Order  of  reference  to  effect 
transfer  to  receiver. 

Notice  to  debtor  to  appear  to 
be  examined. 

Another  Form. — Summons  by 
referee. 

Order  by  referee  that  defend- 
ant deliver  and  convey  to 
receiver. 

Assignment  ( general )  to  re- 
ceiver of  partnership  assets. 

Approval  by  referee  of  assign- 
ment to  receiver. 


(739)  Deed  conveying  real  estate  to 

receiver. 

(740)  Petition  by  receiver  to  compel 

the  payment  and  delivery  of 
specific  assets. 

(741)  Affidavit  on  behalf  of  receiver 

to  obtain  delivery  of  books 
and  papers. 

(742)  Petition    by    corporation    re- 

ceiver for  order  compelling 
discovery  of  conceded  assets. 

(743)  Affidavit  for  motion  to  com- 

pel tenants  to  pay. 

(744)  —  to    obtain    order    staying 

other  actions  affecting  as- 
sets. 

(745)  Order    forbidding   any    inter- 

ference by  suit  against  re- 
ceiver, etc.,  except  to  enforce 
pre-existing  liens. 


1.  Form  and  effect  of  assignment.']  -^  In  the  assignment  by  a 
defendant  in  a  creditor's  action,  it  is  proper  to  insert  an  excep- 
tion of  property  exempt  by  law  from  execution,  even  if  the 
debtor  has  made  a  sale  of  all  his  furniture,  and  it  has  been  set 
aside  as  against  creditors.^* 

An  exception  of  property  held  for  the  defendant  under  a  trust 
created  by  another  person  should  be  in  the  langiiage  of  the  statute, 
and  not  an  exception  of  particular  property  as  within  the  stat- 


27  The  distinction  between  common  law  and  statutory  receivers  is  discussed 
in  paragraphs  5  and  6,  pages  1002,  1003,  supra.  The  term  "  statutory  receiver  " 
in  New  York  practice  is  commonly  used  to  designate  a  receiver  whose  title 
vests  in  him  by  force  of  the  statute,  and  without  the  formality  of  an 
assignment. 

The  instances  where  it  is  advisable  that  the  "  common  law,"  or  holding, 
receiver  should  also  be  vested  with  the  title  to  the  property  mainly  arise  in 
partnership  accountings,  and  in  creditors'  actions  to  reach  non-leviable  assets 
or  to  remove  fraudulent  obstructions.  See  this  subject  of  assignment  to 
receiver,  paragraph  28,  page  1015,  supra. 

A  receiver  appointed  by  a  court  of  equity  has  not,  without  assignment  ,or 
statutory  investiture,  any  title  to  the  assets,  but  is  merely  a  custodian. 
Quincy,  etc.,  R.  Co.  v.  Humphreys,  28  Abb.  N.  C.  (N.  Y.)  332;  Keeney  v.  Home 
Ins.  Co.,  71  N.  Y.  396;  Fincke  v.  Funke,  25  Hun,  616.  A  direction  in  the 
order  that  the  defendants  assign  to  the  receiver  is  of  no  effect  unless  an 
assignment  is  in  fact  made.     Fincke  v.  Funke,  supra. 

_  28  Sheldon  v.  Weeks,  7  N.  Y.  Leg.  Obs.  57.  The  sixty  days'  earning  exemp- 
tion depends  on  evidence  before  the  court  or  referee.  N.  Y.  Code  Civ.  Pro., 
§  1879. 
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ute,^^  unless  the  particular  property  has  been  ascertained  by  the 
court  or  a  rcl'erence. 

An  assignment  by  the  debtor  to  the  receiver  of  all  his  real  prop- 
erty leaves  no  residuary  interest  in  the  debtor.  Under  the  final 
judgment,  a  purchaser  acquires  all  the  interest  which  a  debtor 
had  in  the  lands  at  the  time  of  his  conveyance  to  the  receiver ;  so 
that  a  judgment  recovered  against  the  debtor  after  the  convey- 
ance does  not  create  a  lien  upon  the  lands.^'^ 

2.  Compelling  assignment.'] — The  grounds  of  a  receiver's 
title  have  already  been  indicated.^^ 

The  party  cannot,  by  denying  the  ownership  of  property, 
escape  the  obligation  to  make  a  form_al  general  assignment.^^ 

3.  Poioer  of  court  to  dispense  with  assignment.]  —  It  is  not 
to  be  inferred,  from  what  has  been  previously  said,^^  that  an 
assignment  is  indispensable.  The  court  is  not  dependent  on 
the  presence  and  signature  of  the  defendant,  and  its  power 
cannot  be  nullified  by  his  absence  or  refusal.  In  a  substantial 
sense  the  dominion  and  disposing  power  over  property,  under  a 
receivership,  is  in  the  court  itself.  The  court  can  transplant  the 
title  without  the  aid  of  a  recalcitrant  defendant.  In  some  cases 
relating  to  specific  property,  this  may  be  appropriately  done  by 
the  judgment  itself  declaring  the  defendant  to  hold  merely  in 
trust  for  plaintiff,  and  enjoining  defendant  and  all  claiming 
under  him  from  asserting  title.  In  other  cases  the  form  of  record 
title  is  preserved  by  the  court's  appointing  a  commissioner  to 
convey  in  the  name  of  the  defendant.^* 

29  N.  Y.  Code  Civ.  Pro.,  §  1879.  Otherwise,  in  the  injunction.  Rider  v. 
Mason,  4  Sandf.  Ch.  351. 

30  Chautauqua  Co.  Bank  v.  White,  6  N.  Y.  236;  s.  p.,  99  N.  Y.  275. 

As  to  whether  the  assignment  can  be  sustained  independent  of  the  validity 
of  the  order  to  make  it,  see  Rockwell  v.  McGovern,  69  N.  Y.  294,  modifying 
Rockwell  V.  Brown,  54  N.  Y.  210,  11  Abb.  Pr.   (N.  S.)  400. 

31  Page  1015. 

'    32  Booth  V.  Clark,  17  How.  U.  S.  322,  339,  and  cases  cited;  Chipman  v.  Sab- 
bator,  7  Paige   (N.  Y.)  47.     See,  also.  High  on  Kees.   (3d  ed.),  §  446. 

And  one  who  is  not  a  party  to  a  creditor's  suit  cannot  object  to  the  receiv- 
er's title,  that  the  debtor's  tenant  was  not  served  with  a  copy  of  the  order 
appointing  the  receiver,  or  that  he  did  not  attorn  to  the  receiver.  Albany 
City  Bank  v.  Schermerhorn,  Clarke,  297 ;  reversed,  on  the  question  of  contempt, 
in  lO'Paige,  263. 

33  Paragraph  28,  etc.,  p.  1015. 

34  See  p.  1017,  note  21. 
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In  accordance  with  tkese  principles,  it  has  been  held  thait 
v.'hen  a  receiver  of  real  and  personal  property  dies,  after  havimg 
taken  an  assignment,  the  title  vests  in  the  court,  and  the  court 
can  confer  it  on  a  new  receiver,  'by  appointing  him  as  the  suc- 
cessor of  the  deceased.^^ 


FORM  No.  733. 
Order  of  reference  to  effect  transfer  to  receiver.se 

At  a  Special  Term   [etc.,  as  in  Form- 
No.  94,  p.  255  of  this  volume^. 
[Title  of  action.] 

[Recite  hriefly  the  state  of  the  cause,  or  refer  to  the  motion 
papers  —  e.  g.,  thus:]  The  issues  of  fact  in  this  cause  having  been 
duly  tried,  and  it  having  been  found  by  verdict  [or,  the  decision 
of  the  judge],  duly  entered  [filed]  that  [etc.,  indicating  the  ver- 
dict or  decision]. 

[Or  thus:]  On  the  complaint  in  this  action,  and  on  reading  and 
filing  the  annexed  proof  of  due  service  thereof,  with  the  complaint, 
more  than  twenty  days  since,  [and  of  notice  of  this  motion]  and 
it  appearing  from  the  affidavit  of  M.  'S.,  that  no  answer  or  de- 
murrer [or  appearance]  has  been  put  in,  and  that  defendant's 
time  to  appear  or  plead  has  fully  expired ;  and  after  hearing  A.  T., 
of  counsel  for  the  plaintiff,  and  T.  Z.,  of  counsel  [or,  and  no  one 
appearing]  for  the  defendant,  in  opposition;  now,  on  motion  of 
A.  T.,  attorney  for  the  plaintiff : 

Oedeeed,  that  it  be  referred  to  E.  F.,  Esq.,  of  ,  coun- 

selor at  law,  to  examine  the  defendant  and  such  witnesses  as  shall 
be  produced  before  him,  concerning  the  property  and  assets  of  said 
defendant,  and  report  the  same  to  the  court  without  delay,  and 

35  Nieoll  V.  Boyd,  90  N.  Y.  516. 


36  Such  a  reference  may  be  had  in  a  an  action  to  obtain  possession  of  the 
partnership  accounting ;  it  is  not  copartnership  assets  in  the  hands  of  a 
necessary  for  the  receiver  to  resort  to      party.       Freudenthal     v.     Davis      24 

Wkly.  Dig.   (N.  Y.)   48. 
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[here  continue  -with  direction  as  to  transfer  of  assets  to  receiver; 
see  Form  707]. 

Enter :  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  734. 
Notice  to  debtor  to  appear  to  be  examined. 
[Entitle,  unless  indorsed  on  order.] 

Take  notice  that  you  are  hereby  required  to  appear,  pursuant  to 
the  within  order,^'  before  R.  F.,  the  referee  therein  named,  at 
his^office,  *  JSTo.  ,  street,  in  the  city  of  ,  on  the 

day  of  ,  19     ,  at  o'clock  in  the  noon, 

to  be  examined,  under  oath,  concerning  your  property   [or,  the 
property  of  ]  ;   and  that  you  are  required  to  produce, 

then  and  there,  before  said  referee,  your  [stating  what  hooks  and 
papers] . 

[Date.]  [Signature  and  office  address  of], 

[Address.]  Plaintiff's  attorney. 

FORM  No.  735. 

Another  form  —  Summons  by  referee. 

[Title  of  court  and  action.] 
[Address  to  defendant.] 

You  are  hereby  required  to  attend  before  the  undersigned,  ref- 
eree appointed  by  the  court  to  examine  the  defendant  Y.  Z.  as  to 
his  property,  and  direct  a  transfer  to  the  receiver  in  this  action, 
at  the  office  of  said  referee  [continue  as  in  preceding  Form,  from 
the  *]. 

[Date.]  [Signature   of], 

Eeferee.^* 
[Signature  and  office  address  of]. 

Attorney  for  [plaintiff]  .^^ 

FORM  No.  736. 
Order  by  referee  that  defendant  deliver  and  convey  to  receiver. 

[Title  of  court  and  action.] 

It  appearing  to  my  satisfaction,  by  the  examination  of  the 
defendant  Y.  Z.   [and  of  O.  P.  and  Q.  R.,  produced,  sworn  and 

STTo   lay   foundation    for   proceed-  the    time,    indorse    or    underwrite    it 

ings  for  contempt,  the  notice  should  with  signature  and  address  of  attor- 

refer   definitely   to   the    order.      Hoi-  ney,    and    serve    it,    instead    of    this 

comb  V.  Jackson,  2  Edw.  620.  notice. 

If  the  order  does  not  fix  the  time,  3S  Should  be  signed  by  the  referee 

but  leaves  it  to  be  fixed  by  the  referee,  personally, 

take  an  order  from  the  referee  fixing  39  yee   Indobsement,   p.   64. 
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examined  before  me  as  witnesses],  on  the  reference  before  me 
held  pursuant  to  the  order  appointing  me  referee  herein,  bearing 
date  on  the  day  of  ,  19     ,  that  said  defendant  has 

certain  goods  and  chattels,  as  of  his  own  property,  and  now  in  his 
possession,  to  wit  [describing  them  generally]  ;  also  certain  bills, 
notes  and  evidences  of  debt,  that  is  to  say  [specifying  them],  m 
his  possession ;  also  certain  accounts,  the  books  of  original  entries 
of  which  are  in  possession  or  under  control  of  said  defendant  Y.  Z. 
[etc.,  stating  as  particularly  as  may  he  the  hind  and  description 
of  property  discovered  upon  such  examination]  : 

I,  the  undersigned  referee,  do  hereby  order  and  direct  that -ftie 
said  defendant  do,  within  days  from  the  date  hereof,  deliver 

over  to  R.  C,  the  receiver  in  this  action,  the  said  personal  prop- 
erty, bills,  notes  and  evidences  of  debt,  and  books  of  account  [each 
of  said  defendants  delivering  to  said  receiver  so  much  of  said 
property,  bills,  notes,  evidences  of  debt  and  books  of  account  as 
may  be  in  his  separate  possession]  ;  and  also  all  other  property 
(not  exempt  from  execution*"),  evidences  of  debt,  books  of  account 
[e^c],  owned  by  said  defendant  \_or,  either  of  them]  at  the  time 
of  the  commencement  of  this  action,  and  which  are  susceptible  of 
delivery,  in  the  possession  of,  or  under  the  control  of  such 
defendant. 

And  I  further  order  and  direct  that  said  defendant  Y.  Z.  execute 
and  deliver  [a  general  assignment  to  said  receiver,  to  be  approved 
by  me ;  and  also  execute,  acknowledge  and  deliver  to  said  receiver] 
under  my  direction,  a  conveyance  and  assignment  of  the  real 
estate  mentioned  in  said  complaint,  and  of  the  rents,  issues  and 
profits  therof. 

\_Date.]  {^Signature  of], 

Eaferee. 
FORM  No.  737. 

Assignment  (general)  to  receiver  of  partnership  assets. 

This  indenture,  made  the  day  of  ,  19     ,  between 

W.  X.  and  Y.  Z.,  heretofore  partners  in  trade,  doing  business  in 
the  city  of  ,  under  the  style  of  ,  of  the  first  part ; 

and  R.  C,  of  ,  as  receiver  of  the  estate  and  effects  herein- 

after referred  to,  appointed  by  the  Court  of  ,  of 

the  second  part. 

WiiEEEAs,  by  an  order  of  the  said  court,  made  at  [a  Special 
Term  held  at  ,  on  the  day  of  ,  19     ] ,  in  an 

40  See  paragraph  1,  p.  1094. 
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action  wherein  the  said  "W.  X.  was  plaintiff  and  the  said  Y.  Z. 
was  defendant,  [it  was  ordered  that  it  be  referred  —  here  recite 
the  provision  of  the  order  —  and  whereas]  the  said  party  of  the 
second  part  has  been  duly  appointed  receiver  aforesaid  and  has 
given  and  filed  the  requisite  security,  pursuant  to  law  and  to  said 
order : 

ISTow  THIS  iNDENTUEE  WITNESSETH,  that  the  said  parties  of  the 
first  part,  in  obedience  to  the  said  order,  and  in  consideration  of 
the  premises  aforesaid,  and  of  one  dollar  to  each  of  them  in  hand 
paid  by  the  said  party  of  the  second  part  at  or  before  the  execu- 
tion hereof,  the  receipt  whereof  is  hereby  acknowledged,  have, 
and  each  of  them  has,  conveyed,  assigned,  transferred  and  de- 
livered over,  and  by  these  presents  do,  and  each  of  them  does 
hereby  convey,  assign,  transfer  and  deliver  over  unto  the  said 
party  of  the  second  part,  [under  the  direction  of  the  said  referee, 
testified  by  his  approval  indorsed  hereon,]  all  and  every  the  stock 
in  trade,  good  will,  estate,  real  and  personal,  chattels-real,  moneys, 
outstanding  debts,  things  in  action,  equitable  interests,  property 
and  effects  whatsoever  and  wheresoever  of  or  belonging  or  due 
to  the  said  firm  or  to  the  said  parties  of  the  first  part  as  partners 
therein,  or  in  which  the  said  firm,  or  they  or  either  of  them  as 
such  partners,  had  any  estate,  right,  title  or  interest  at  the  time  of 
the  commencement  of  said  action,  to  wit,  on  the  day  of 

last;  and  also  all  deeds,  writings,  leases,  muniments  of 
title,  books  of  account,  papers,  vouchers  and  other  evidences  what- 
soever relating  or  appertaining  thereto : 

To  HAVE  AND  TO  HOLD  the  Same  unto  him  the  said  party  of  the 
second  part,  as  such  receiver  as  aforesaid,  and  to  his  successors 
and  assigns,  subject  to  the  order,  direction  and  control  of  the  said 
Court.  And  for  the  better  and  more  effectually  enabling 
the  said  party  of  the  second  part,  his  successors  and  assigns,  to 
recover  and  receive  any  part  of  the  stock,  estate,  book-debts,  prop- 
erty, choses  in  action  and  effects  hereby  conveyed,  assigned  and 
transferred,  they,  the  said  W.  X.  and  Y.  Z.,  have  made  and  ap- 
pointed, and  by  these  presents  do  make  and  appoint  the  said  K.  C, 
party  of  the  second  part,  his  successors  and  assigns,  the  attorney 
and  attorneys  of  them,  the  said  parties  of  the  first  part,  in  their 
names  or  in  his  own  name,  to  commence,  continue,  discontinue 
and  again  bring,  perfect  and  carry  out  actions,  suits  and  special 
proceedings  against  any  persons  or  corporations  for  or  on  account 
of  all  or  any  part  of  the  said  estate,  stock,  property,  book-debts, 
choses  in  action  or  effects. 
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IiT  WITNESS  wkereof  the  said  parties  of  the  first  part  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  written. 

[^Siffnatures  and  seaZs.j 

Sealed  and  delivered 
in  the  presence  of 

^Witness']. 

^Acknowledgment  as  in  Form  1,  p.  3  of  this  volume."] 

FORM  No.  738. 
Approval  by  referee  of  assignment  to  receiver. 

{Title  of  court  and  action.] 
I  hereby  approve  the  within  assignment. 

[Signature  of] 
[Date.]  Referee. 

FORM  No.  739. 
Deed  conveying  real  estate  to  receiver. 

This  indenture,  made  the  day  of  ,  19     ,  between 

Y.  Z.,  of  ,  party  of  the  first  part,  and  E.  C,  as  receiver 

appointed  by  the  Court  of  ,  party  of  the  second  part : 

Wheeeas  [insert  recitals  as  in  Form  737]. 

Now,  THIS  iNDENTUEE  WITNESSETH,  that  the  Said  party  of  the 
first  part,  in  obedience  to  the  said  order,  and  in  consideration  of 
the  premises  aforesaid,  and  of  one  dollar  to  him  in  hand  paid  by 
the  said  party  of  the  second  part  before  the  execution  hereof,  the 
receipt  whereof  is  hereby  acknowledged,  has  bargained,  sold, 
aliened,  released  and  confirmed,  and  by  these  presents  doth  grant, 
bargain,  sell,  alien,  release  and  confirm  unto  the  said  party  of  the 
second  part  all  and  every  the  right,  title,  estate  and  interest  of  the 
said  Y.  Z.,  party  of  the  first  part,  of  and  in  all  that  certain  lot 
[describing  the  premises] ,  together  with  the  appurtenances,  rents, 
issues  and  profits  thereof,  and  all  deeds,  evidences,  leases  and 
papers  relating  thereto. 

To  HAVE  ANB  TO  HOLD,  all  and  every  the  same  unto  and  to  the 
use  of  the  said  R.  C,,  party  of  the  second  part,  as  such  receiver, 
his  successors  and  assigns. 
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In  witness  whereof  the  said  party  of  the  first  part  has  here- 
unto set  his  hand  and  seal  the  day  and  year  first  above  written. 

\_8ignature  and  seal.'] 
Sealed  and  delivered  in 

the  presence  of 

[Signature  of  witness], 
[Acknowledgment, —  and  referee's  approval  as  under  Form  738.] 
[For  notice  to  quit  given  hy  receiver,  see  p.  532,  Form  292.] 

FORM  No.  740. 
Petition*!  by  receiver  to  compel  the  payment  and  delivery  of  specific  assets. 
[As  in  Form  730,  to  the  *.] 

III.  That  [within  the  week  preceding  the  commencement  of 
this  action]  the  defendant  collected  the  following  sums  of  money 
due  and  payable  to  said  copartnership  from  the  following  named 
debtors : 

[Here  give  particulars.] 

IV.  That  said  defendant  omitted  to  place  said  money  with  the 
other  moneys  of  said  firm,  and  still  retains  the  same  in  his  posses- 
sion and  control.*^ 

V.  That  said  defendant  also  has  in  his  possession  and  under  his 
control  other  assets  of  said  firm,  namely  [describing  them].^^ 

VI.  That  said  defendant  refuses  to  place  said  sum  of 
dollars  in  the  hands  of  your  petitioner,  and  also  refuses  to  deliver 
said  assets  to  him. 

Wherefore  [etc.,  demand  relief  such  as  is  given  hy  an  order 
to  pay  or  deliver;^  see  Forms  693,  710]. 

[Date.]  [Signature.] 

[Verification  as  in  Form  193,  p.  326  of  this  volume.] 
[Notice  of  presentation;  see  supra,  pp.  327,  328.] 

41  If  preferred,  may  apply  on  aflS-       Sheldon  v.  Weeks,  7  N.  Y.  Leg.  Obs. 
davit.      See    supra,    p.    307.      As    to       57. 

the  notice  to  be  given  to  the  attorney-  A  similar  motion  was  granted  in 

general     in     corporation     cases,     see  Murphy  v.  Duberg,  11  Abb.  N.  C.  112. 

p.  1010  of  this  volume.  43  An  excise  license  may  be  ordered 

42  It  must   appear  that  the   party  to  be  turned  over.     Wolf  v.  Selling, 
has  the  power  to  obey.     If  he  states  25  N.  Y.  Supp.  963. 

positively  that  he  has  used,  or  paid  a  The     order     to     deliver     should 

away  the  money,  the  order  should  not  specify   the    property    with    particu- 

be  granted.     Ferguson  v.  Bruckman,  larity.    See  O'Mahoney  v.  Belmont,  62 

23  App.  Div.  182,  48  N.  Y.  Supp.  187 ;  N.  Y.  133. 
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FORM  No.  741. 
Affidavit  on  behalf  of  receiver  to  obtain  delivery  of  books  and  papers.45 

[Title  of  court  and  cause'.'\ 

E.  C,  being  duly  sworn,  says : 

[/  and  II  as  in  Form  730,  hut  substituting  "  deponent "  for 
"  your  petitioner."] 

III.  That  in  and  by  said  order  the  said  defendant  corporation, 
its  directors,  officers,  agents  and  servants  are  enjoined  from  inter- 
fering in  any  manner  with  said  receiver  in  the  discharge  of  his 
duty,  and  from  hindering  and  impeding  him  in  any  wise,  and 
from  retaining  any  of  the  property  of  the  defendant  corporation, 
or  disposing  of  the  same,  except  to  deliver  it  to  deponent  as  such 
receiver. 

IV.  That  he  has  received  a  portion  of  the  books  and  property 
of  the  defendant  from  its  president  K.  C.  C,  in  whose  charge  and 
possession  said  property  was ;  but  in  addition  to  the  property  de- 
livered to  deponent,  said  B.  still  holds  [here  describe  books  and 
papers  sought']. 

V.  That  deponent  has  been  a  director  and  the  treasurer  of  de- 
fendant, and  has  frequently  inspected  said  books,  letters  and 
papers,  as  has  also  said  W.  M.,  the  secretary  of  said  defendant, 
as  appears  from  his  affidavit  hereto  annexed ;  and  that  deponent 
knows  that  all  said  books  and  papers  are  the  property  of  and 
necessary  to  the  conduct  of  the  business  of  defendant,  and  neces- 
sary for  deponent  as  receiver,  to  thoroughly  inform  him  as  to 
his  rights,  duties  and  authority  as  receiver  as  aforesaid,  and  to 
the  conduct  of  his  duties  in  preparing  his  statements  and  col- 
lecting the  property  and  assets  of  the  defendant.  That  deponent 
has  made  repeated  demands  for  said  books  and  papers  from  said 
D.,  president  of  defendant,  but  that  said  D.  has  refused  and  still 
refuses  to  deliver  the  same,  or  to  allow  deponent  to  inspect  or 
examine  them. 

VI.  That,  as  he  is  informed  and  believes,  the  said  K.  C.  D.  has 
been  and  is  representing  himself  to  the  fertilizer  trade  and  to  the 
debtors  and  creditors  of  and  those  doing  business  with  the  de- 
fendant as  its  "  successor  "  in  business ;  and  that  such  statements 
and  representations  are  calculated  materially  to  hinder  and  im- 
pede deponent  in  transacting  the  business  of  the  receivership  of 

45  Notice  of  motion,  or  order  to  cation  in  corporation  case,  see  p.  1006. 
show  cause,  may  be  adapted  from  As  to  notice  to  attorney-general,  see 
Forms  47,  60.     As  to  place  of  appli-      p.  1010. 
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defendant,  and  are  contrary  to  the  terms  of  said  order  of  appoint- 
ment and  to  the  existing  facts. 

VII.  That  deponent  desires  an  order  to  show  cause  herein  for 
the  reason  that  any  delay  suffered  by  him  in  winding  up  the  busi- 
ness of  said  defendant  and  collecting  its  property  and  assets  is 
attended  with  a  further  depreciation  of  the  same,  defendant  being 
hopelessly  insolvent,  and  with  a  greater  loss  to  its  creditors.  That 
defendant  has  failed  to  answer  the  complaint  herein  and  is  in  de- 
fault therefor.  That  no  previous  application  has  been  made  to 
any  court  or  judge  for  this  or  a  like  order. 

iJurai.l  [Signature.] 

FORM  No.  742. 

Petition  by  corporation  receiver  for  order  compelling  discovery  of  concealed 

assets.48 

[The  petition  may  he  readily  adapted  from  the  preceding 
Form;  the  statute  merely  requires  the  receiver  to  shoiv  that  he 
has  good  reason  to  believe  that  the  person  ivithholds  or  has  dis- 
posed of  corporate  property.  The  order  for  the  examination  is 
granted  by  the  court,  and  with  or  luithout  notice.]*'' 

FORM  No.  743. 
Affidavit  for  motion  to  compel  tenants  to  pay.is 

[Title  of  court  and  cause.] 
E.  C,  being  duly  sworn,  says: 

I.  That  by  an  order  duly  made  in  this  cause,  bearing  date  the 
day  of  ,  19     ,  it  was  ordered  that  the  several  ten- 

ants of  the  lands  and  premises  in  the  pleadings  mentioned  should 
pay  their  rents  and  arrears  of  rents  to  this  deponent  as  receiver  in 
this  cause,  as  also  their  rents  accruing  therewith  from  time  to  time 
as  the  same  should  become  due  and  payable. 

*8  Under  L.    1898,   chap.   534.     An  ter  of  Stonebridge,  57  Hun,  441,   10 

order,  directing  the  person  named  to  N.  Y.  Supp.  727. 

appear  for  examination,  with  an  in-  47  The  attorney-general  should  have 

junction  against  disposing  of  the  coi-  notice.    Matter  of  Vanamee,  55  Hun, 

poration's  property,  has  been  substi-  606,    8   N.   Y.    Supp.   219,   aflf'd,    119 

tuted  for  the  former  practice  of  issu-  N.  Y.  646. 

ing  a  warrant  for  the  apprehension  48  May  proceed  by  petition  if  pre- 

and  production  of  such  person  charged  ferred.    As  to  place  of  application  in 

with    having   corporate    assets.     The  corporation  cases,  see  p.  1006.     As  to 

.former  practice  is  examined  in  Mat-  notice  to  attorney-general,  see  p.  1010. 
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IT.  That  the  several  persons  whose  names  are  set  forth  in  the 
schedule  annexed  to  this  affidavit,  and  who  are  respectively  ten- 
ants of  said  lands  and  premises,  as  deponent  believes,  have  paid 
rent  to  deponent  \^or,  to  ,  the  late  receiver  in  this  cause 

after  his  appointment,  as  deponent  believes  —  or,  as  appears  by 
the  said  late  receiver's  account,  filed  the  day  of  , 

in  the  office  of  ]   since  his  appointment  as  receiver  in 

this  cause. 

III.  That  the  several  tenants  in  said  schedule  named  owe  re- 
spectively according  to  this  deponent's  knowledge  and  belief,  up 
to  the  respective  rent  days  specified  in  the  said  schedule,  the  sev- 
eral sums  as  set  forth  in  said  schsdule,  for  rent  and  arrears  of 
rent  of  their  respective  holdings,  which  sums,  or  any  part  thereof, 
the  said  tenants  so  respectively  owing  the  same  or  any  of  them, 
have  not  paid  to  deponent,  although  repeatedly  applied  to  for  th.'it 
purpose. 

[Jurat.'}  [Signature.] 

[Annex  schedule.] 

FORM  No.  744. 
AfBdavit  to  obtain  order  staying  other  actions  affecting  assets. 

[Title  of  action  in  which  receiver  was  appointed.] 
[Venue.] 

A.  T.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff's  attorney  herein. 

II.  That  this  action  was  brought  for  the  appointment  of  a  re- 
ceiver of  all  the  property  and  assets  of  the  N".  E.  C.  Co.  in  this 
State  of  [ancillary  to  the  appointment  of  a  receiver  of 
said  company  in  the  State  of  ]. 

III.  That  on  the  day  of  ,  19  ,  this  court  duly 
made  an  order  at  a  Special  Term  thereof,  appointing  A.  G.  re- 
ceiver of  all  the  property  and  assets  of  the  said  company,  within 
this  State  [with  all  the  powers  vested  in  him  as  receiver  by  the 
Court  of  of  the  State  of  ],  and  that  in  and  by 
said  order  the  officers  and  directors  of  the  defendant  were  en- 
joined from  exercising  within  this  State  of  anv  of  the 
privileges  or  franchises  granted  to  the  said  corporation. " 
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IV.  That  thereafter  the  said  receiver  duly  qualified  as  re- 
quired by  lavf,  and  duly  entered  into  possession  of  all  the  property 
of  the  said  company,  including  its  books,  papers  and  vouchers, 
and  is  still  in  possession  thereof. 

V.  That  a  number  of  actions  have  been  commenced  against  the 
said  N".  E.  C.  Co.  in  various  parts  of  this  State  since  the  appoint- 
ment of  said  receiver,  and  attachments  in  some  cases  have  been 
levied  upon  its  property. 

VI.  That  the  said  company  is  unable  to  defend  said  actions  or 
any  actions  for  the  following  reasons : 

First.  That  all  the  books,  papers  and  vouchers  of  the  said  com- 
pany are  in  the  hands  of  the  receiver,  and  are  being  actually  used 
in  making  up  the  statement  of  said  receiver. 

Second.  Its  officers  and  agents  are  restrained  and  enjoined  by 
said  order  from  exercising  privileges  or  franchises  granted  to  the 
said  corporation,  and  they  are  therefore  restrained  and  enjoined 
from  carrying  on  their  defense  to  any  of  said  actions. 

[VII.  Deponent  further  says,  that  in  a  proceeding  under  the 
Insolvent  Act  of  the  State  of  ,  a  receiver  has  been  duly 

appointed  by  the  Court  of  of  the  State  of  ,  of  the 

property  of  the  IST.  E.  C.  Co.,  being  the  same  receiver  appointed 
in  this  State,  and  to  which  receivership  the  appointment  in  this 
State  is  ancillary.] 

'  VIII.  Deponent  further  says,  that  great  embarrassment  is 
likely  to  ensue  to  the  receivership  and  to  the  trust  property  by 
reason  of  the  pendency  of  said  actions.  Th"at  the  plaintiffs  in 
said  actions  threaten  to  enter  judgments  with  costs,  and  that  the 
expenses  will  thereby  be  increased;  that  all  the  property  of  the 
N.  E.  C.  Co.  being  in  the  hands  of  the  court,  it  is  just  and  equi- 
table that  all  persons  having  claims  against  said  company  should 
be  required  to  file  their  claims  in  court  according  to  the  practice 
in  such  case  made  and  provided. 

[7/  an  order  to  shoiv  cause  is  aslcedl  IX.  That  no  previous  ap- 
plication for  an  order  restraining  such  actions  has  been  made 
herein  [except,  etc.     See  supra,  p.  171]. 

[Jurat.'}  [Signature.] 

[Notice  of  motion,  or  order  to  show  cause,  see  pp.  166  and  179  of 

this  volume.*^] 

49  Or   may   proceed   by   petition    if      cases,   see  p.   1006.     As  to  notice  to 
preferred.     See  volume  1,  p.  307.     M      attorney-general,  p.  1010. 
to  place  of  applying  in  corporation 

70 
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FORM  No.  745. 

Order  forbidding  any  interference  by  suit  against  receiver,  etc.,  except  to 
enforce  pre-existing  liens.so 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255  of  this  volume.l 
[Title  of  action  in  which  receiver  was  appointed.] 
[After  recitals  according  to  the  circumstances:'] 

Oedeeed,  that  all  persons  be  and  they  hereby  are  enjoined  and 
restrained  from  bringing  or  further  prosecuting  any  suits  or  pro- 
ceedings for  the  recovery  of  a  sum  of  money  only  against  the  de- 
fendant the  N.  K.  C.  Co.,  or  in  any  manner  interfering  with  the 
assets  of  said  defendant  until  the  further  order  of  this_  ccurt, 
[except  that  nothing  herein  contained  shall  prevent,  enjoin  or 
affect  the  prosecution  to  judgment  of  the  action  heretofore  brought 
in  this  court  by  the  said  A.  and  R.  I.  and  S.  Co.,  or  the  said  A. 
and  E.  I.  and  S.  Co.  from  collecting  or  enforcing  any  ju-dgment 
obtained  in  the  aforesaid  action  against  any  property  of  the  said 
IST.  R.  C.  Co.  which  may  have  been  levied  upon  by  virtue  of  an 
attachment  before  the  appointment  of  the  said  A.  G.,  as  receiver, 
by  the  order  of  this  court  in  this  action  dated  ,  19     . 

Enter:  [signature  of  judge,  by  initials  of  name  and  title.] 

SECTION  IV. 

The  Receivee's  Duties;  Insxhuctions ;  and  Examination  of  Advebse 

Claims   (Inteeessb  Sue). si 


1.  Power  of  the  court. 

2.  Applying  for  instructions. 

3.  Examination  of  third  persons,  in- 

teresse  suo. 

FOKMS. 

(746)  Notice    by   receiver    to    cred- 

itors and  debtors  of  the  cor- 
poration, announcing  ap- 
pointment, and  requiring 
presentation  of  claims,  etc. 

(747)  Order  that  creditors  of  corpo- 

ration exhibit  claims. 


(748) 


Receiver's  petition  for  leave 
to  sell. 

Order  to  show  cause  why  re- 
ceiver should  not  sell  assets 
as  an  entirety. 

Order  giving  receiver  leave  to 
sell. 
-  confirming  receiver's  sale. 
(752)  Petition  of  receiver  to  compel 
purchaser  to  complete,  after 
contract  previously  nego- 
tiated has  been  confirmed. 


(749) 


(750) 
(751) 


60  Sustained  bv  Woerishoflfer  v. 
North  River  Constr.  Co.,  99  N.  Y. 
398,  2  N.  E.  Rep.  47.  See,  also. 
Phoenix  Foundry  v.  The  Same,  33 
Hun.  156,  and  N.  Y.  Code  Civ.  Pro., 
§   1810. 


This  is  not  an  injunction  within 
the  provisions  of  law  restricting  the 
granting  of  injunctions.  As  to  place 
of  moving  in  corporation  cases,  see 
p.  1006.  As  to  notice  to  attorney-gen- 
eral, p.  1010. 


51  See  extensive  note  on  these  subjects,  reviewing  many  cases,  in  19  Abb 
N.  C.   (N.  Y.)   359. 
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( 753 )  Order  that  purchaser  from  re- 

ceiver complete  his  pur- 
chase. 

(754)  Petition   of   receiver    for   au- 

thority to  pay  counsel  fees, 
etc. 

(755)  Order    sanctioning    receiver's 

employment  of  counsel. 

(756)  Petition  by  receiver  for  leave 

to  pay  claims  entitled  to 
priority. 

(757)  Notice  of  motion  by  a  party 

to  the  cause,  for  instruc- 
tions to  the  receiver. 

(758)  Petition  that  receiver  be  in- 

structed to  pay  over  a  de- 
posit or  other  fund  belong- 
ing to  the  petitioner. 

(759) receiver    be    instructed 

to  pay  administration  ex- 
pense, as  for  services,  goods 
sold,  etc.,  rent,  etc. 

(760)  Order  granting  leave  to  re- 
ceiver to  continue  weekly 
payment  for  labor  in  con- 
tinuance of  business. 


(761)  Order  permitting  receiver  to 
withdraw  a  general  sum 
for  future  disbursement. 

(762) receiver  surrender  pos- 
session, pay,  etc.,  or  that 
petitioner  have  leave  to  be 
examined  interesse  suo. 
(Old  practice.) 

(763)  Another     Form, —  by    asking 

reference.  ( Under  Code 
practice. ) 

(764)  Order  to  show  cause  why  re- 

ceiver should  not  pay  or  de- 
liver, etc.,  with  stay  mean- 
while. 

( 765 )  —  on  petition  or  motion  that 

receiver  pay,  deliver,  sell, 
etc. 

(766)  Notice    of   receiver's   petition 

for  directions  as  to  sale  of 
doubtful  assets. 

(767)  Order   that  receiver   in   fore- 

closure, pay  over  surplus 
to  himself  as  mortgagee. 


1.  Power  of  the  court]  —  The  court  has  power  to  protect  the 
receiver  in  his  possession  and  title,  and  to  require  all  adverse 
claims  to  be  submitted  to  its  own  determination,  and  to  enjoin  all 
proceedings  against  the  fund,  or  against  him  in  such  form  that 
the  result  could  affect  the  fund,  if  brought  without  its  leave.*^ 

2.  Applying  for  instructions.']  —  Under  the  Code  procedure, 
application  to  the  court  to  instruct  the  receiver  in  reference  to 
his  duties  may  be  made,  at  any  time,  by  the  receiver,^^  or  by  a 
party  to  the  action,  or  by  any  third  person  interested  in  the  prop- 
erty or  aggrieved  by  the  course  of  the  receiver.  The  application 
must,  of  course,  be  made  to  the  court  making  the  appointment.^* 
The  court  has  power  to  hear  such  applications  when  made  by 
notice  of  motion  or  order  to  show  cause  founded  on  affidavits ;  ^° 
but  it  is  the  better  practice,  when  any  substantial  question  col- 
lateral to  the  cause  is  involved,  to  apply  by  petition,  and'  take  a 


52  See  Walling  r.  Miller,  108  N.  Y.  173;  WoerishoflFer  ».  North  River  Const. 
Co.,  99  id.  398.  Receivers  in  United  States  courts  are  an  exception  under  the 
Act  of  1887-1888;  see  swpra,  p.  763. 

53  People  V.  St.  Nicholas  Bank,  76  Hun,  522,  28  N.  Y.  Supp.  114. 
5*  See  Merritt  v.  Sparling.  88  Hun,  491,  34  N.  Y.  Supp.  882. 
55Brein  v.  Light,  37  ^IUq.  Ill,  76  N.  Y.  Supp.  935. 
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reference,  if  the  application  is  contested,  for  in  this  mode  full 
proofs  can  be  had,  and  the  resulting  decision  may  be  deemed  res 
judicata^^  while  an  order  made  on  affidavits  is  not.^^  But  the 
court  has  power,  in  its  discretion,  to  refer  a  motion  made  on 
affidavits,®*  and  where  it  does  so,  the  same  result  as  to  conclusive- 
ness may  be  reached. 

3.  Examination  of  third  person,  interesse  suo.']  —  Under  the 
old  practice,  although  any  person  getting  leave  to  sue  the  re- 
ceiver could  bring  ejectment  or  replevin  to  try  the  title,  or  an 
action  for  damages,  yet,  as  long  as  parties  were  incompetent  as 
witnesses,  it  was  still  often  necessary  to  come  into  chancery  again 
to  discover  evidence.  In  order  to  give  a  more  convenient  and 
direct  remedy,  and  at  the  same  time  better  preserve  the  protec- 
tion due  to  the  receiver,  the  Court  of  Chancery  adopted  the 
method  of  allowing,  or  in  some  cases  requiring,  an  adverse  claim- 
ant to  come  in  and  be  examined,  on  his  own  behalf,  before  a 
Master  in  Chancery  in  support  of  his  claim  against  the  receiver, 
and  he  was  thus  allowed  at  once  to  use  his  own  testimony  on  the 
examination  interesse  suo,  and  to  afford  a  basis  for  further  ex- 
amination upon  interrogatories  drawn  up  on  behalf  of  the  re- 
ceiver. AVhether  this  course  should  be  taken,  or  leave  be  given 
to  sue,  rested  in  the  discretion  of  the  court. 

Under  the  Code  procedure,  since  parties  are  now  competent  as 
witnesses,  there  is  no  reason  why  they  should  not  be  left  to  sue, 
except  the  greater  simplicity  and  directness  of  proceeding  by 
petition,  or  motion  and  a  reference  if  necessary.  Hence,  in- 
stead of  asking  leave  to  be  examined  interesse  suo,  the  present 
practice  is  to  ask  that  the  receiver  be  instructed  to  deliver  th" 
property  or  pay  the  claim,  or,  if  this  be  refused,  that  the  appli- 
cant have  leave  to  sue,  and  take  a  reference  on  the  petition. 


50  Fallon  r.  Edgbert  Woolen  Mills  Co.,  31  Misc.  523,  64  N.  Y.  Supp.  466. 

6V  See  supra,  pp.  149,  307.  Where  there  appeared  to  be  a  substantial  con- 
troversy between  adverse  claimants,  and  the  receiver  was  a  mere  custodian, 
the  court  refused  to  determine  the  matter  on  petition.  Brown  v.  McBean, 
54  App.  Div.  635,  66  N.  Y.  Supp.  785. 

68  Supra,  p.  155. 
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FORM  No.  746. 

Notice  by  receiver  to  creditors  and  debtors  of  the  corporation,  announcing 
appointment,  and  requiring  presentation  of  claims,  etc.B» 

[Title  of  court  and  cause.] 

To   ALL   WHOM   IT    MAY   CONCEEN. 

ISTotice  is  hereby  given,  that  I  have  been  appointed  by  the 
Supreme  Court  of  the  State  of  New  York,  in  this  action  [pro- 
ceeding], receiver  of  the  Company,  and  of  all  the  prop- 
erty and  effects  of  said  corporation,  and  that  I  have  duly  qualified 
as  such  receiver ;  and  I  do  hereby  require  — 

1.  All  persons  indebted  to  said  corporation  to  render  an  ac- 
count to  me,  at  my  office,  No.  ,  street,  in  the  city  of 

,  and  county  of  ,  in  said  State,  by  the 

day  of  ,  19     ,  of  all  debts  and  sums  of  money  owing  by 

them  respectively,  and  to  pay  the  same  to  me. 

2.  All  persons  having  in  their  possession  any  property  or 
effects  of  such  corporation,  to  deliver  the  same  to  me  by  the  said 

day  of  ,  19     . 

3.  All  the  creditors  of  said  corporation  to  deliver  their  respec- 
tive accounts  and  demands  to  me  by  the  said  day  of  , 
19     .^ 

4.  All  persons  holding  any  open  or  subsisting  contract  of  said 
corporation,  to  present  the  same,  in  writing  and  in  detail,  to  me, 
at  the  place  aforesaid,  on  or  before  the  said  day  of  , 
19     ." 

[Date.]  [Signature  of], 

[Name  and  office  address  of],  Receiver.'^ 

Attorney  for  Receiver. 

59  Necessary  only  for  a  permanent  The  foregoing  clauses  of  this  notice 

receiver    of    corporation    assets.       A  are  required  by  2  N.  Y.  R.  S.  42,  §  8, 

temporary  receiver  is  not  required  to  which  is  made  applicable  to  receivers 

give    this    notice.        See     Matter    of  in  actions  for  dissolution  or  distribu- 

Siraonds  Mfg.  Co.,  39  App.  Div.  576,  tion,    or   to    forfeit   charter,   etc.,   by 

57  N.  Y.  Supp.  776.  N.  Y.  Code  Civ.  Pro.,  §   1788. 

Under  2  N.  Y.  R.  S.  469,  §  70,  pub-  A  mere  temporary  receiver  is  not 

lish    three    weeks.       The    section    re-  required     to     give     such     a     notice, 

quires  publication  in  a  newspaper  in  Nealis   p.   Am.   Tube  &  Iron   Co.,   70 

the    county    and    also    in    the    State  Hun,  220,  27  N.  Y.  Supp.  733,  aflf'd, 

paper.       The   requirement   as   to   the  150  N.  Y.  42 ;  Herring  v.  N.  Y.,  Lake 

State  paper  has  been  superseded,  and  Erie  &  W.  R.  R.  Co.,  105  N.  Y.  340, 

the  second  paper  must  be  published  19  Abb.  N.  C.  340. 

in  the  county  of  the  receiver's  resi-  ei  This  clause  is  required  by  2  N.  Y. 

dence.      Executive  Law,  §  74.  R.  S.  469,  §  70. 

«o  Not  less   than   forty  days   from  62  A  notice  which   did  not  contain 

the  day  of  the  first  publication.  the  name  of  the  receiver,  and  was  not 
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FORM  No.  747. 
Order  that  creditors  of  corporation  exhibit  claims. 

At  a  Special  Term  [etc.j  as  in  Form 
No.  94,  p.  255  of  this  volume.'] 
[Title  of  the  cause.] 

On  reading  and  filing  the  [affidavits  of  A.  B.,  plaintiff  in  the 
above  entitled  action,  and  K.  C,  receiver  of  the  Company X, 

verified  the  day  of  ,  19      ;  and  on  motion  of  , 

of  counsel  for  said  , 

Oedeeed,  1.  That  a  notice  be  published,  as  hereinafter  directed, 
lequiring  all  the  creditors  of  said  Company,  and  all  per- 

sons having  claims  of  any  kind  against  said  Company,  to  exhibit 
their  claims  to  said  receiver,  at  a  place  to  be  specified  in  such 
notice,  and  become  parties  to  the  above  entitled  suit  [or,  proceed- 
ing] vs'ithin  six  months"^  from  the  first  publication  of  this  order, 
and  that  in  default  thereof  they  be  precluded  from  all  benefit  of 
the  order  or  judgment  which  may  be  made  in  such  suit  [or,  pro- 
ceeding], and  from  any  distribution  vfhich  shall  be  made  under 
such  order  or  judgment.^* 

2.  That  this  order  be  published  once  a  week  for  three  weeks, 
and  said  notice  be  published  once  a  week  for  six  months,  in  two 
newspapers  published  in  the  county  of  ,  to  wit :  the  , 

and  the 

Enter;  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  748. 
Receiver's  petition  for  leave  to  sell.65 

[As  in  Form  T30,  to  the  *.]' 

III.  That  it  appears  that  the  defendant  is  o'wner  of  certain  real 
property  known   and  described  as  follows:    [description   of  the 

signed,  was  held  a  nullity  in  Matter  presented  before  order  for  final  dis- 

of  Stonebridge,  57  Hun,  441,  10  N.  Y.  tribution,  with  excuse  of  absence  of 

Supp.  727.  knowledge. 

63  Or  more.  N.  Y.  Code  Civ.  Pro.,  In  the  absence  of  statutes,  the 
§  1S07.  court  has  a  discretion  to  let  in  before 

64  If  the  statute  is  peremptory,  actual  distribution.  Atty.-Gen.  v. 
claims  delayed  are  wholly  barred.  Atlantic  Mut.  L.  Ins.  Co.,  11  Abb. 
Matter  of  Harmony  F.  Ins.  Co.,  45  N.  C.  139,  rev'd  in  96  N.  Y.  49;  Mat- 
N.  Y.  310,  affV  9  Abb.  (N.  S.)  347;  ter  of  Howard,  9  Wall.  175.  See, 
People  V'.  Security  L.  Ins.  &  Ann.  Co.,  also.  People  r.  Security  L.  Ins.  Co., 
78    N.    Y.    114.       But   under    N.    Y.  79  N.  Y.  267. 

Code   Civ.  Pro.,   §   1807,  as   amended  65  It  is  improper   to  direct   a   sale 

by  L.   1886,  chap.  372,  they  may  be       by  a  receiver  of  assets,  the  title  to 
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premises,  and  stale  also  what  interest  the  defendant  has  in  it, 
what  incumbrances  there  are  upon  it,  and  its  value.'] 

IV.  \_State  reasons  for  aslcing  a  sale,  for  example,  in  creditor's 
suit,  thus:]  That  your  petitioner  has  found  no  goods,  or  chattels, 
or  choses  in  action  of  the  said  Y.  Z.,  out  of  which  any  money  can 
be  made  by  collection,  suit  or  sale ;  and  the  said  land  is  the  only 
available  property. 

Wi-iEEEFORE,  your  petitioner  asks  an  order,  allowing  him  as 
such  receiver,  to  sell  by  public  auction,*^  and  convey,  all  the  right, 
title,  and  interest  of  the  said  Y.  Z.  [vyhich  he  had  on  the 
day  of  ,   19     ]   in  and  to  said  premises;  and  that  the 

said  Y.  Z.  join  in  such  deed  if  the  purchaser  require  it,  and  for 
such  other  or  further  order  as  may  be  just  [and  for  the  costs  of 
this  application]. 

[^Signature  of], 

[Jurat.]  Receiver. 

[Verification  as  in  Form,  193,  p.  326  of  this  volume.  Notice  of 
motion  or  order  to  show  cause,^''  see  supra,  pp.  327,  328,  and 
Form  757  (beloiu).] 

[Order;  see  Form  750.J 

FORM  No.  749. 
Order  to  show  cause  why  receiver  should  not  sell  assets  as  an  entirety. 

[Title  of  court  and  cause.] 

Upon  the  annexed  petition  of  J.  J.  R.,  receiver  of  the  E.  &  M. 
Co.,  verified  ,  19     ,  and  upon  the  petition  and  schedules 

filed  herein  on  '      ,  19     ,  and  the  final  order  entered  herein 

on  ,  19     ,   and  upon  all  other  papers  and  proceedings 

herein. 

Let  the  Attorney-General  of  the  State  of  New  York  and  the 
attorneys  for  the  respective  parties  who  have  appeared  in  this 

which   is   in  dispute,   and  which  are  W  As  to  place  of  moving,  see  Rinn 

not    of    a    perishable    nature.        See  v.   Astor   F.   Ins.   Co.,   59  N.  Y.   143, 

Brush  V.  Jay,  113  N.  Y.  482.  and  p.  1006   (ahove) . 

For  a  petition  for  leave  to  sell  des-  As  to  required  notice  to  attorney- 
perate  debts  and  doubtful  claims,  see  general  in  corporation  cases,  p.  1010 
Edw.  on  Rec,  152.  [ahove) .  Failure  to  serve  the  attor- 
ns The  court  may  properly  author-  ney-general  was  held  to  be  cured  by 
ize  a  private  sale.  Matter  of  Deni-  directing  a  re-entry  of  the  order  of 
son,  114  N.  Y.  621,  22  St.  Rep.  964.  sale  nunc  pro  tunc.  Johnson  v.  Ray- 
In  the  case  of  receivers  of  corpora-  ner,  25  App.  Div.  598,  49  N.  Y.  Supp. 
tions.  the  power  is  expressly  con-  959. 
ferred  upon  the  court  by  L.  1898, 
chap.   522. 
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proceeding  show  cause  before  the  Special  Term,  [Part  I,]  of  this 
court,  to  be  held  at  the  [County  Court  House  in  the  Borough  of 
Manhattan,  county  of  New  York,]  on  the  day  of  , 

19  ,  at  10.30  o'clock  in  the  forenoon  of  said  day  or  as  soon  there- 
after'as  counsel  can  be  heard,  why  an  order  should  not  be  made 
herein  authorizing  and  directing  the  said  J.  J.  K.  as  such  re- 
ceiver to  sell  the  entire  assets  of  said  K.  &  M.  Company,  exclusive 
of  outstanding  accounts  and  demands,  and  including  the  good 
will,  franchises  and  trade-marks  of  said  company,  as  an  entirety, 
at  public  auction  as  prayed  for  in  the  annexed  petition,  and  why 
such  further  relief  in  the  premises  should  not  be  granted  upon 
this  application  as  to  the  court  may  seem  proper. 

Service  of  this  order,  with  a  copy  of  the  annexed  petition  on 
or  before  the  day  of  ,  19     ,  shall  be  sufficient. 

[Date.]  {Signature.'] 

Justice  of  the  Supreme  Court  of  the  State  of  New  York. 

FORM  No.  750. 
Order  giving  receiver  leave  to  sell.68 

{Title  {court  order)  and  recitals,  as  in  other  cases;  see  Form 
101,  p.  2.59,  inserting  facts  according  to  circumstances,  as  thus:] 
by  which  it  satisfactorily  appears  to  this  court  that  it  will  be  for 
the  benefit  of  the  assigned  property  [remaining  unsold  and  un- 
disposed of]  in  the  custody  of  said  receiver,  and  the  advantage  of 
all  parties  in  interest,  that  [designating  articles^^]  should  be  sold 
at  [private  sale  at  and  for  the  price  offered  therefor  in  cash,] 
as  particularly  set  forth  in  said  petition  of  said  R.  C.  [and  that 
out  of  the  proceeds  of  such  sale  the  said  chattel  mnTtn;ao;e  and  in- 
cumbrances upon  the  said  should  be  paid  off  and  dis- 
charged] ;  and  further,  that  it  is  also  for  the  benefit  of  said 
assigned  property,  and  the  advantage  of  all  parties  in  interest, 

68  Sustained  in  Sullivan  v.  Miller,  notice;  but  real  property  of  the 
40  Hun,  516.  As  to  the  discretionary  debtor  will  not  be  sold  until  judg- 
power  of  the  court,  see  Smith  v.  Dan-  ment  in  the  action,  unless  specially 
zig,  3  Civ.  Pro.  Rep.  127;  Syracuse  directed.  Gen.  Rule  No.  77. 
Sav.  Bank  v.  Syracuse,  etc.,  R.  R.  88  As  to  effect  of  order  to  sell,  see 
N.  Y.  110.  The  receiver  oif  a  debtor  Boon  r.  Moss,  70  N.  Y.  465. 
may  sell  desperate  debts  and  doubt-  69  An  order  to  sell  any  particular 
ful  claims  to  personal  property,  by  part  of  the  property  should  specific- 
leave  of  court,  such  sale  to  be  at  pub-  ally  describe  it.  High  on  Ree.  (2d  ed.) , 
lie  auction  and  after  ten  days'  public  159,   citing  Dixon  v.  Rutherford,  26 

Ga.   149. 
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that  the  remaining  stock  and  property  in  said  receiver's  custody 
should  be  sold  at  public  auction,  upon  the  usual  notice,  at  some 
time  or  times  previous  to  the  day  of  next: 

Now,  on  motion  of  A.  T.,  Esq.,  counsel  for  said  receiver,  it  is 

Okdeeed,  1.  That  said  R.  C,  as  receiver  as  aforesaid,  be  and 
he  is  hereby  authorized  and  empowered  to  sell  and  dispose  of  the 
said  stereotype  plates  hereinbefore  referred  to,  and  fully  described 
and  specified  in  the  said  petition,  at  private  sale  at  the  best  price 
he  can  obtain  therefor  in  cash,  not  less  than  the  sum  of 
dollars. 

2.  That  out  of  the  proceeds  of  such  sale  said  receiver  be,  and  he 
hereby  is,  authorized  and  empowered  to  pay  the  principal  and 
interest  due  and  unpaid  upon  the  said  chattel  mortgage  upon  said 
articles  in  the  said  petition  specified,  and  to  cause  the  same  to  be 
satisfied  and  discharged,  retaining  any  balance  of  the  proceeds  of 
such  sale  in  his  hands  as  receiver,  to  be  accounted  for,  and  to  abide 
the  further  order  and  direction  of  this  court. 

3.  That  said  receiver  be,  and  he  hereby  is,  authorized  and  em- 
powered to  sell  and  dispose  of  the  remaining  property  and  assets 
now  in  his  custody  undisposed  of,  or  which,  at  the  time  of  sale, 
shall  be  in  his  custody  and  control  undisposed  of,  at  public  auction, 
to  the  highest  bidder,  on  due  public  notice  thereof,  and  at  such 
time  or  times  as  he  shall  deem  most  convenient  and  proper  between 
now  and  the  day  of  next. 

Enter:  {signature  of  judge  by  initials  of  name  and  title.l 

FORM  No.  751. 
Order  confirming  receiver's  sale. 

[Title  (court  order)  and  recitals  according  to  the  rase.] 

Oedeeed,  that  the  aforesaid  sale  be  and  the  same  is  hereby  in 
all  respects  confirmed,  and  the  said  "receiver  is  hereby  authorized 
to  convey  and  deliver  possession  to  the  said  purchaser  the  follow- 
ing described  property  [insert  description'],  and  upon  receiving 
from  said  purchaser  the  sum  of  dollars,  the  balance  of  said 

purchase-money,  the  said  receiver  is  hereby  authorized  to  deliver 
to  said  purchaser  a  deed  [or,  assignment]  of  said  property  in  the 
usual  form. 
Enter:  [signature  of  judge  by  initials  of  name  and  title.] 
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FORM  No.  753. 

Petition  of  receiver  to  compel  purchaser  to  complete  after  contract  previously 

negotiated  has  been  confirmed.™ 

[As  in  Form  730,  to  the  *.] 

III.  That  among  the  assets  of  said  G.  B.  which  came  to  yonr 
petitioner's  knowledge  and  possession  was  a  judgment  recovered 
by  said  G.  B.  against  one  J.  H.  M.,  in  an  action  in  the  Supreme 
Court  for  the  county  of  ,  on  the  day  of  , 
19     ,  for  the  sum  of  $ 

IV.  [If  a  pre-arranged  sale,  here  state  circumstances  of  nego- 
tiation and  contract  of  sale  of  such  assets  and  order  of  court  ob- 
tained granting  leave  to  selV^  If  the  purchase  was  made  at  public 
sale,  recite  briefly  the  order  authorizing  the  sale,  and  the  proceed- 
ings thereunder.    See  Form  750.] 

V.  That  thereafter  a  copy  of  said  order  was  delivered  to  said 
[purchaser] ,  with  a  notice  that  your  petitioner  was  ready  tc  com- 
plete said  transaction,  and  to  assign  said  to  said  [pur- 
chaser~\  upon  the  payment  of  the  stipulated  price. 

YT.  That  thereafter,  as  your  petitioner  is  informed  and  be- 
lieves, said  [purchaser']  submitted  to  your  petitioner's  said  counsel 
such  papers  as  he  desired  executed  for  a  complete  transfer  of 
said  [naming  them],  and  your  petitioner  duly  executed  and 
acknowledged  the  said  assignment  [and  procured  the  said 
to  be  duly  executed  and  acknowledged  by  M.  IST.],  and  thereupon 
tendered  all  of  the  same  to  said  [purchaser],  and  demanded  the 
performance  of  said  agreement  on  his  part,  but  he  has  hitherto 
failed  [and  refused]  to  perform  the  same. 

70  This  and  the  next  Form  are  from  it  is   not  material  whether  the  sale 

Matter  of  Denison,  114  N.  Y.  621,  ^22  was  public  or  private. 

St.  Rep.   964,  in  which  it  was  held.  The    court    is    given    authority   to 

that  as  a  receiver  is  simply  an  agent  order  a  private  sale  of  corporate  as- 

in  possession  for  the  court,  his  sales  sets,   by  receiver,  by  L.    1898,   chap, 

are   Judicial    sales,    and   may   be   en-  522. 

forced  by  order.  Such  sales  are  made  Ti  A  receiver  asking  leave  to  sell, 
solely  by  reason  of  the  power  con-  pursuant  to  a  contract  negotiated, 
ferred  upon  him  by  his  appointment.  should  submit  a  copy  of  the  contract, 
He  does  not  act  by  authority  of  any  which  may  be  executed  in  advance, 
statute,  or  of  law,  independently  of  being  expressed  to  be  subject  to  ap- 
the  court,  but  because  the  court  has  proval  of  the  court;  and  thereupon 
taken  possession  of  the  property  the  order  of  approval  will  be  a  con- 
through  its  receiver  as  its  agent  or  firmation  of  the  contract  and  a  pro- 
servant;  that  a  confirmation  of  the  tection  for  both  parties, 
contract  of  sale  is  not  essential,  and 
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VII.  II f  application  is  ex  parte,  for  an  order  to  show  cause, 
add']    That  no  previous  application  for  hap  been  made 

herein  \_except,  etcP~\. 

Wheeefoee,  your  petitioner  prays  for  an  order  requiring  the 
said  [purchaser']  to  perform  said  contract  on  his  part,  and  to  pay 
to  your  petitioner,  upon  receipt  of  said  assignment  and  other 
papers  for  the  transfer  of  ,  the  said  sum  of  $         ,  besides 

the  costs  of  this  application. 

[Directions  as  under  Form  748,  and  note] 

FORM  No.  753. 
Order  that  purchaser  from  receiver  complete  his  purchase. 

[Title  {court  order)  and  recitals,  according  to  circumstances:  see 
Form  101,  p.  259.] 

Oedeeed,  that  the  said    [purchaser],  Avithin  days  from 

the  service  of  a  copy  of  this  order  upon  him  [or,  on  Z.  T.,  Esq., 
hici  attorney],  perform  the  contract  in  the  said  petition  of  °.did  re- 
ceiver mentioned,  and,  upon  receiving  the  assig;iment  [if  of  a 
judgment  or  cause  of  action  in  suit,  may  add  —  proposed  order 
of  substitution  and  consent  to  the  entry  thereof] ,  tendered  to  him 
by  said  receiver,  on  or  about  the  day  of  ,  19     , 

pay  to  said  receiver,  or  to  his  attorneys,  in  performance  of  the 
said  contract,  the  sum  of  dollars,  besides  dollars  costs 

of  this  motion. 

Enter:  [signature  of  judge  "by  initials  of  name  and  title.] 

FORM  No.  754. 
Petition  of  receiver  for  authority  to  pay  counsel  fees,  etc.TS 

[As  in  Form  730,  to  the  *.] 

III.  That  he  has  employed  as  his  attorney  and  counsel  in  the 
above  matter  A.  T.,  Esq.,  a  counselor  of  this  court,  and  that  in  the 
course  of  his  business,  as  receiver,  he  has  found  it  necessary  to 
frequently,  and,  indeed,  almost  constantly  consult  with  said 
counsel. 

72  See  pp.  116  and  171  of  this  vol-  tion  must  be  aiitliorized  by  the  court 
ume.  upon   notice   to  attorney-general. 

73  By  L.  1902,  chap.  60,  §  4,  as  Notice  to  attorney-general  is  neces- 
amended  by  L.  1904,  chap.  705,  the  sary  in  all  corporation  cases.  See 
employment  of  more  than  one  counsel  p.  1010  of  this  volume. 

by  the  receiver  of  a  monied  corpora- 
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IV.  That  your  petitioner  believes  it  will  be  necessary  to  require 
much  of  the  time  of  said  counsel  until  the  estate  in  his  hands  is 
wound-up,  and  that  in  view  thereof  he  believes  it  for  the  interest 
of  the  estate  that  such  employment  of  said  attorney  and  counsel 
should  be  continued,  and  that  a  proper  fee  as  retainer,  and  on 
account  of  his  said  service,  should  be  now  paid  him. 

V.  That  your  petitioner  is  informed  that  this  court  has,  in 
several  cases"  of  similar  character,  directed  the  payment  of  a  fee 
at  the  commencement  of  proceedings  of  dollars. 

Whekefore,  your  petitioner  prays  direction:  1st.  As  to  the 
employment  of  legal  assistance.  2d.  As  to  the  amount  which  shall 
be  now  paid  on  account  of  such  assistance. 

[Directions  as  under  Form  748,  and  note.~\ 

FORM  No.  755. 
Order  sanctioning  receiver's  emplo3rment  of  counsel.T* 

[Title  (cotirt  order)  and  recitals,  according  to  the  case;  see  Form 
101,  p.  259  of  this  volume.'] 

Oedebed,  1.  That  the  acts  of  said  receiver  in  respect  to  the 
employment  of  attorney  and  counsel  are  hereby  confirmed,  and  he 
is  hereby  directed  to  continue  such  employment  so  far  as  may  be 
necessary  for  the  proper  execution  of  his  trust. 

2.  That  the  said  receiver  is  hereby  directed  now  to  pay  said 
A.  T.,  Esq.,  who  has  been  and  is  now  acting  as  his  counsel,  as  re- 
tainer the  sum  of  dollars,  and  on  account  of  services  to  be 
rendered  by  him  the  sum  of  dollars,  out  of  the  moneys  in 
said  receiver's  hands  to  the  credit  of  the  above  entitled  cause. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.'] 

FORM  No.  756. 
Petition  by  receiver  for  leave  to  pay  claim  entitled  to  priority .T6 

[As  in  Form  730,  to  the  *.] 

riT.  That  before  his  appointment  as  receiver,  a  judgment  was 
obtained  against  the  defendant  company,  by  E.  R.  S.,  which  was 

T4  Not  more  than  one  counsel  may  before,  during  and  subsequent  to  the 

be    employed    by    a    receiver,    except  dissolution     proceedings,     Matter     of 

upon  leave  granted  by  the  court  upon  Little,    47    App.    Div.    22,    62    N.   Y. 

notice.      Gen.  Rule  No.  81.      L.  1904,  Supp.  .27. 

chap.   705,   amending   L.    1902,   chap.  75  Wages  of  employes  of  the  grade 

60,    §    4    (as    to   receiver   of   monied  of  mechanics   and   laborers  are  enti- 

eorporation).  tied  to  priority  and  may  be  ordered 

See,  generally,  as  to  allowances  to  paid    upon    such    an    application;    if 

receiver  to  pay  counsel  fees  rendered  the    workman    is    the    petitioner,    he 
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docketed  in  the  court  of  ,  and  that  an  execution 

was  issued,  and  levy  made  thereunder  by  the  sheriff,  before  his 
said  appointment.  That  the  sheriff  threatens  to  enforce  his  levy 
unless  the  amount  therefor,  with  poundage  and  costs,  amounting 
m  all  to  dollars,  be  forthwith  paid,  and  your  petitioner  is 

advised  to  settle  the  same  at  once. 

IV.    [//  application  is  ex  parte :]  That  no  application  [etc.,  as 
in  Form  52,  p.  171]. 

Whekefoee,  your  petitioner  prays  that  he  may  be  authorized 
to  pay  said  judgment. 

[Directions  as  under  Form  748,  and  note.] 

FORM  No.  757. 
Notice  of  motion  by  a  party  to  the  dause,  for  instructions  to  the  receiver.Tfi 

[As  in  Form  47,  p.  166,  supra,  to  the  italic  clause  on  p.  167, 
concluding  with  statement  of  relief,  for  instance,  in  a  partnership 
cause  thus:  —  for  other  cases  see  Forms  helow,']  directing  the 
receiver  heretofore  appointed  in  this  action  [here  specify  what 
directions  are  sought,  thu^]  to  proceed  in  the  further  discharge  of 
his  trust  in  disposing  of  the  copartnership  property  and  effects; 
and  that  he  be  authorized  and  directed  to  sell  the  entire  stock-in- 
trade  of  said  copartnership,  at  private  sale,"  to  at  the 
sum  agreed  upon,  to  wit  [etc.,  etc.,  stating  terms],  and  take  from 
him  his  indorsed  notes  for  one-half  of  the  purchase-money,  pay- 
able at  [etc.],  and  for  such  other  or  further  order  as  may  be  just, 
with  costs  of  motion,  to  be  paid  out  of  the  assets  in  the  hands  of 
said  receiver. 

[Date.]  [Signature  and  office  address  of] 

Attorney  for 

[Address]   To  , 

Attorney  for 

[For  order  to  show  cause  in  lieu  of  notice,  see  Form  60,  p.  179.] 
[For  order  on  the  decision  of  the  motion,  see  Form  101,  p.  259.] 

should  allege  assets  in  the  receiver's  on  legal  rights  or  equities  of  the  case, 

hands  to  an  amount  sufficient  to  pay  and  incidental  to  the  ordinary  course 

all   expenses    of    administration,    and  of  the  cause  is  usually  made  on  affi- 

labor  claims,  in  full.    See  N.  Y.  Labor  davits  rather  than  on  petition. 

Law,  §   8;   Cochran  v.   Baker  Co.,  30  As  to  the  place  of  moving  in  cor- 

Mise.  48,  61  N.  Y.  Supp.  724.  poration  cases,  see  p.   1006   (above)  ; 

76  May  proceed  by  petition  if  pre-  as  to  notice  to  the  attorney-general, 

ferred.     See  supra,  p.  306.     Applica-  p.  1010. 

tion  by  a  party  to  the  cause,  founded  77  Authorized  by  L.  1898,  chap.  522. 
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FORM  No.  758. 

Petition  that  receiver  be  instiiicted  to  pay  over  a  deposit  oi   other  fund 

belonging  to  the  petitioner.Ts 

[Title  of  the  cause  in  which  the  receiver  was  appointed.''^} 

To  the  Court  of 

The  petition  of  A.  B.,  appearing  by  A.  T.,  his  attorney, 
shows :  * 

I.  That  the  C.  Bank  has  been  for  several  years  prior  to  the 
day  of  ,19     ,  a  banking  corporation  existing  under 

the  laws  of  this  State,  and  having  its  place  of  business  at 

II.  That  on  said  last  mentioned  day  having  theretofore  be- 
come insolvent,  it  suspended  its  business. 

III.  That  on  the  day  of  ,  19  ,  R.  C.  was  duly- 
appointed  receiver  thereof  in  this  court,  and  thereupon  duly  quali- 
fied as  such,  and  entered  on  the  discharge  of  his  duties,  and  is  now 
such  receiver. 

IV.  That  after  said  bank  had  become  insolvent  and  was  known 
to  its  officers  so  to  be,  and  immediately  before  such  suspension, 
to  wit,  on  the  day  of  ,  19  >.  your  petitioner  who 
was  then  a  depositor  in  said  bank,  and  was  ignorant  of  such 
insolvency,  deposited  with  it  to  be  credited  in  his  account  [describ- 
ing the  fundi. 

[Or,  That  prior  to  the  time  of  the  failure  of  the  said  C.  bank, 
your  petitioner  had  sent  notes  belonging  to  your  petitioner  to  it 
for  collection,  which  were  duly  received  by  said  bank,  and  for  the 

^s  An  action  is  unnecessary,  unless  v.  Hadley,  99  id.  131 ;  People  v.  Me- 

there   is  a   substantial   dispute.     See  chanics',  etc.,  Sav.  Inst.,  92  N.  Y.  7; 

Brown  v.  McBean,  54  App.  Div.  635,  Butler    v.    Sprague,    66    N.    Y.    392; 

66  N.  Y.  Supp.  785 ;  Brein  v.  Light,  Matter  of  True,  4  Abb.  N.  C.  90. 

37  Misc.  771,  76  N.  Y.  Supp.  935,  and  For  the  rules  applicable  to  adverse 

eases  cited.  claims    of    sheriff    and    receiver,    see 

May  proceed  by  notice  of  motion  if  Hooley  v.   Gieve,   7  Abb.  N.   C.  271; 

preferred.      See    supra,   p.   306.      Ap-  Rich  v.  Loutrel,  9  Abb.  Pr.  356,   18 

plication  by  a  third  person,  that  may  How.  Pr.  121. 

involve  the  trial   of   collateral   ques-  As    to    factor    and    consignor,    see 

tions  is  usually  made  by  petition.  Francklyn  v.   Sprague,   10  Hun,  589. 

For  the  right  of  one  making  a  de-  79  The  application  should  be  made 

posit    after    insolvency    and    immedi-  in  the  action   in  vphich  the   receiver 

ately  before   suspension,   see  Thomp-  was   appointed,    and    in   the    district 

^on    V.    Gloucester    City    Sav.    Inst.  where   it   is   pending;    so   held,   even 

(N.  J.,  1887),  6  Cent.  Eep.  328;  Peo-  where  the  petitioner,  a  senior  attach- 

ple    V.    City    Bank   of   Rochester,    93  raent  creditor,  made  the   application 

N.  Y.  582,  again,  96  id.  32;   Craigie  in  his  prior  action,     uillig  v.  Tread- 
well  Co.,   151   N.  Y.  552. 
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collection  of  which  said  bank  was  to  receive  as  compen- 

sation. That  said  bank,  as  your  petitioner  is  informed  and  be- 
lieves, prior  to  said  ,19  ,  had  collected  a  large  amount 
of  said  notes  so  sent  to  it  for  collection,  and  had  placed  the  amount 
so  collected  on  its  books  as  a  fund  belonging  to  your  petitioner, 
separate  and  apart  from  other  funds  in  said  bank. 

V.  That  the  said  deposit  [or,  the  fund  so  collected,  and  so 
set  apart  on  the  books  of  said  C.  bank  as  belonging  to  your  pe- 
titioner] renaained  there  at  the  time  of  the  appointment  of  said 
E.  C.  as  receiver,  and  is  now  in  the  possession  and  under  the  con- 
trol of  said  receiver. 

VI.  That  prior  to  the  making  of  this  petition,  your  petitioner 
has  dtily  demanded  of  said  receiver  that  he  pay  said  amount  to 
your  petitioner,  but  said  receiver  has  failed  so  to  do. 

Wheeefoee,  your  petitioner  asks  that  said  receiver  be  di- 
rected to  deliver  to  your  petitioner  the  said  deposit,  and  pay  him 
the  costs  of  this  motion  [or,  to  pay  over  to  your  petitioner  the 
said  sum  of  dollars  —  with  interest  from  the  day 

of  ,19     — with  the  costs  of  this  motion,  and  that  the 

trust  company  pay  to  said  receiver,  out  of  funds  belonging 
to  said  trust  in  its  hands,  the  sum  necessary  to  'enable  him  to  make 
such  payment],  or  for  such  other  or  further  order  as  to  the  court 
may  seem  just. 

[Directions  as  under  Form  748  and  note.] 

FORM  No.  759. 

Petition  that  receiver  be  instructed  to  pay  administration  expense,  as  for 
services,  goods  scld,  etc.,  rent,  etc.so 

[As  in  last  Form,  to  the  *.] 
I.  That  on  or  about  the  day  of  ,  19     ,  E.  C.  was 

duly  appointed  in  this  court  receiver  of  ,  and  there- 

to An  action  is  unnecessary.      Peo-       i\  Stover,  16  Abb.  Pr.    (N.  S. )   225; 

pie  V.  Bank  of  Dansville,  39  Hun,  187.       goods  sold,  Matter  of  U.  S.  Rolling 
Application   by   a   third   person    is       Stock,  57  How.  Pr.  16;  rent,  People  r. 

appropriately  made  by  petition.      As       Nat.  Trust  Co.,  82  N.  Y.  283 ;  Moore  t;. 

to  priority  of  general  administration       Higgins,  5  N.  Y.  Supp.  895,  20  Wkly. 

expenses,    see   Matter    of    Atlas    Iron       Difj.    123;    contracts   generally,   Kain 

Constr.    Co.,    19    App.    Div.    415,    46       v.   Smith,   80  N.  Y.   458.      As  to  en- 

N.  Y.    Supp.   467;    Matter   of   P.   X.       forcing    contracts    of    the    receiver's 

Mnller    Co.,    21    App.    Div.    629,    47       predecessor,  see  Lehigh  Coal  &  Nav. 

N.  y.  Supp.  277;  services,  see  Davis       Co.  v.  Central  P.  R.  Co.(N.  J.,  1886), 

3  Atl.  Ren.  134. 
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upon  duly  qualified  and  entered  on  the  discharge  of  his  duties, 
and  still  continues  such  receiver. 

II.  That  [here  allege  grounds  of  claim  as  in  a  well  drawn 
complaint. '\^^ 

Wheeefoee  [etc.,  see  last  Form,  for  demand;  and  Form  748, 
and  note  for  directions^ . 

FORM  No.  760. 

Order  granting  leave  to  receiver  to  continue  weekly  pay-roll  in  continuance 

of  business.82 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  255,  of  this  volume^. 

[Title.] 

A  motion  having  been  made  by  the  temporary  receiver  of  the 
above-named  company  for  aiithority  to  make  certain  payments 
as  hereinafter  specified  of  expenses  incurred  by  him  in  the  con- 
duct of  the  business  of  said  company ;  and  said  motion  now  regu- 
larly coming  on  to  he  heard: 

Now,  on  reading  and  filing  the  order  to  show  cause  dated 
,19  ,  and  the  petition  of  said  temporary  receiver  there- 
unto annexed,  verified  on  said  day,  and  on  proof  of  the  due  ser- 
vice upon  the  Attorney-General  "^f  the  State  of  New  York  of  the 
said  order  to  show  cause  and  petition  and  of  a  copy  of  this  order 
proposed  to  be  entered  herein;  and  on  motion  of  A.  &  0.,  attor- 
neys for  said  temporary  receiver,  the  said  Attorney-General  not 
appearing  to  oppose,  it  is 

Oedeeed : 

I.  That  said  temporary  receiver  be  and  he  is  hereby  author- 
ized to  expend  the  sum  of  dollars  for  his  weekly  pay- 
roll for  the  week  ending                 ,19     . 

IT.  That  said  temporary  receiver  be  and  he  is  hereby  author- 
ized, until  the  further  order  of  the  Court  herein,  to  expend  the 
sum  of  not  exceeding  dollars  for  his  weekly  pay-roll  for 

each  week  following  the  week  ending  ,19     . 

Enter: 

81  The   claim   and  the   demand   for  82  See  Merc.  Trust  Co.  v.  Kings  Co. 

relief  should  be  stated  as  against  him       Elev.  R.  E.  Co.,  40  App.  Div.  141,  67 
aa  receiver.  N.  Y.  Supp.  892. 
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FORM  No.  761. 

Order  peimitting  receiver  to  withdraw  a  general  sum  for  future  disburse- 

ment.ss 

[Appropriate  recitals  as  in  previous  Forms.] 

Ordered,  that  said  receiver  be  and  he  is  hereby  authorized 
to  transfer  the  sum  of  dollars  from  his  general   account 

as  such  receiver  in  the  Trust  Company,  to  a  special  ac- 

count with  said  Trust  Company,  with  authority  to  said  receiver 
to  withdraw  such  moneys  from  said  special  account  from  time 
to  time  vidthout  further  order  of  this  Court. 

And  the  said  Trust  Company  is  hereby  authorized 

to  pay  out  said  sum  of  dollars  from  said  special  ac- 

count upon  the  order  of  said  receiver  without  further  authority. 

Enter : 

[Initials  of  justice  and  title.] 

FORM  No.  762. 

Petition  that  receiver  surrender  possession,  pay,  etc.,  or  that  petitioner  have 
leave  to  be  examined  interesse  suo.    (Old  practice.)84 

[Entitle^    and    state    claim,    in    same    manner    as    in    last    two 
Forms.] 

Wherefore,  your  petitioner  asks  that  said  receiver  be  di- 
rected to  pay  [etc.j  or,  deliver,  etc.,  according  to  the  case],  or 
that  your  petitioner  be  allowed  to  come  in  and  be  examined  pro 
interesse  suo  as  to  whether  his  rights  in  and  to  said  ,  are 

not  superior  to  the  rights  of  said  receiver  and  those  whom  he 
represents,  and  that  at  the  close  of  said  examination  the  court 
make  such  order  as  to  the  disposition  of  said  as  to  the 

court  may   seem   just. 

And  your  petitioner  further  asks  that  he  may  have  such  other 
or  further  relief  as  may  be  just  [together  with  the  costs  of  this 
motion.] 

[Directions  as  under  Form  748,  and  note.] 

83  A  receiver  of  a  corporation  is  re-  that  permission  to  -withdraw  a  luraji 
quired  to  deposit  all  monies  in  a  sum  would  be  granted,  leaving  the  re- 
specified  trust  companv.  except  money  ceiver  with  discretion  as  to  its  appli- 
needed  for  immediate  disbursement.  cation;  the  court's  opinion  discloses 
(L.  1883,  chap.  378,  §  3.)  It  was  held  cogent  reasons  for  adopting  this  prac- 
in  People  i'.  Manhattan  F.  Ins.  Co.,  tioe. 
41   Misc.    611.   85   N.   Y.    Supp.   221,  84  See  next  Form. 

71 
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FORM  No.  763. 
Another  Form  —  By  asking  reference. '  (Under  Code  practice.) 

[Entitle,  and  state  claim,  as  in  last  Form.] 

Wi-iEEEFOHE,  your  petitioner  asks  that  said  receiver  be  di- 
rected to  pay  [etc.,  or,  to  deliver,  etc.,  according  to  the  case;  see 
Forms  758,  765,]  and  if  necessary  that  a  referee  be  appointed 
to  take  proof  of  the  facts  alleged  in  this  petition,  and  that  upon 
the  coming  in  of  his  report,  that  said  receiver  be  directed  as 
aforesaid;  and  that  your  petitioner  have  such  other  or  further 
relief  as  may  be  just  [together  with  the  costs  of  this  motion.] 
[Directions  as  under  Form  748,  and  note;  or  order  to  show  cause 

a,«  beloiv.'] 

FORM   No.   764. 

Order  to  show  cause  why  receiver  should  not  pay  or  deliver,  etc.,  with  stay 

meanwhile.ss 

[Name  of]  Court  [or  if  a  court  order] 

At  a    Special   Term    [etc.,   as   in  Form 
No.  94,  p.  255  of  this  volume.'] 


Title  of  cause  in  which  receiver 
was  appointed. 


In  the  Matter  of  The  Petition  of 
M.  iN".  that  the  Receiver  pay  [a 
judgment]  .^^ 

Upon  the  annexed  petition   [affidavit]   of  M.  IST.,  verified  the 
day  of  ,  and  the  papers  and  exhibits  therein  referred 

to,  and  thereto  annexed,  and  on  motion  of  M.  T.,  attorney  for  said 
M.  K, 

Oedeeed,  that  E.  C,  the  receiver  appointed  in  this  action  [and 

A.  B.  and  Y.  Z.],  show  cause  at  a  Special  Term  of  this  court  to 

be  held  [at  the  chambers  thereof]  at  the  county  court-house,    in 

the  city  of  ,  on  the  day  of  ,   19     ,  at 

o'clock  in  the  noon  of  that  day,  or  as  soon  thereafter 

85  As  to  notice  to  attorney-general  86  This  double  title  is  not  essential, 

in   corporation  eases,   see  page   1010.  and  is  not  used  unless  the  applicant 

Eustace  r.  N.  Y.  Building,  etc.,  Co.,  proceeds  by   petition,  nor  then  com- 

98  App.  Div.  97,  90  N.  Y.  Supp.  784.  monly,  if  he  be  a  party  to  the  action. 
Notice   of   application    for   the   order 
to  show  cause  is  unnecessary. 
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as  counsel  can  be  heard,  why  the  prayer  of  said  petition  should 
not  be  granted,  and  the  said  receiver  directed  [continue  according 
to  the  prayer  of  petition.'] 

And  until  the  hearing  and  decision  of  such  application  the 
proceedings  of  said  receiver,  touching  the  sale  of  [briefly 
specify]  _  advertised  for  the  instant  [or,  the  reference  upon 

the  passing  of  his  accounts,  now  pending  before  R  F.,  referee], 
he  and  the  same  are  hereby  stayed,^^  except  to  adjourn  the  same 
to  a  day  subsequent  to  the  return  day  hereof. 

[Continue  as  in  Form  108,  p.  265  of  this  volume.'} 

FORM  No.  765. 
Order  on  petition  or  motion  that  receiver  pay,  deliver,  sell,  etc. 

At   a    Special   Term    [etc.,   as  in  Form 
No.  9-i,  p.  255  of  this  volume.} 
[Title  of  cause.] 

On  reading  [if  not  already  filed,  add  —  and  filing]  the  [peti- 
tion] of  M.  'N.,  verified  the  day  of  ,  19  ,  [and  here- 
tofore filed],  and  [mention  other  papers;  and,  if  any  party  does 
not  appear,  add,  and  proof  of  service  of  due  notice  of  this  mo- 
tion upon  the  Attorney-General  of  the  State  of  ISTew  York,  and 
],  and  after  hearing  T.  M.,  of  counsel  for  said  M.  N. 
and  ,  of  counsel  for  [and  no  one  appearing 
for  ]  in  opposition,  and  due  deliberation  being  had,  now, 
on  motion  of  T.  M.,  counsel  for  M.  IST., 

Ordered  [here  direct  according  to  the  decision,  for  instance, 
thus:^^] 

[Payment  of  fees;  money  to  be  drawn  from  trust  company] 
1.  That  E.  C,  Esq.,  receiver  of  the  ,  be  and  he  is  hereby 

authorized  and  directed  to  pay  to  Messrs.  W.  &  C.  the  sum  of 
dollars,  on  account  of  the  disbursements  and  services  here- 
tofore made  and  rendered  by  them  on  behalf  of  the  receiver  of 
the 

2.  That  said  receiver  be  also  further  authorized  and  directed 
to  pay  to  ,  of  ,  the  sum  of  dollars,  as 
the  amount  due  to  him  for  his  services  in  trying  the  ease  of  D. 
against  O. 

3.  That  the  IT.  S.  T.  C.  is  hereby  authorized  and  directed,  out 
of  the  funds  on  deposit  in  its  hands  to  the  credit  of  said  R.  0., 

8T  As  to  the  twenty  days'  limit,  see  sions  and  expenses  should  be  provided 

supra,  p.  415.  for   in   the   order.     Galster   v.   Syra- 

88  When  necessary  for  the  receiver's  cuse  Sav.  Bank,  29  Hun,  594. 
protection,  deduction  of  his  commis- 
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as  receiver  of  the  ,  to  deliver  to  him  the  moneys  necessary 

to  make  the  aforesaid  payments,  on  receipt  of  a  certitied  copy  of 
this  order. 

{^Releasing  and  transferring  securities  at  a  discount  :~\  Oe- 
DEEED,  that  said  K.  C,  Esq.,  as  such  receiver,  be  authorized, 
and  he  has  the  leave  and  permission  of  this  court  to  assign  and 
transfer,  or  satisfy  said  bond  and  mortgage,  and  to  surrender 
said  promissory  notes  upon  the  receipt  by  him  of  the  sum  of 
dollars  in  cash. 

^Repairing  road  and  paying  coupons.]  Oedeeed,  that  the  said 
receiver  be  and  he  hereby  is  directed  out  of  any  funds  in  his 
hands  which  may  remain  after  paying  the  necessary  expenses  for 
operating,  and  the  repairs  of  the  railway  of  which  he  has  charge, 
to  use  enough  of  the  same  to  put  the  S.  Division  completely 
and  as  speedily  as  possible,  in  a  safe  condition  for  the  transit  of 
freight  and  passengers,  making  such  repairs  and  betterments  as 
may  be  necessary  to  accomplish  that  object;  subject  to  this  order 
in  relation  to  the  S.  Division,  as  soon  as  the  same  can  be  done, 
to  pay  the  coupons  which  fell  due  on  instant,  on  the 

bonds  of  the  first  mortgage  on  the  Main  Line  [and  so  on], 

\_Sale  of  good  will  arid  depreciating  property.]  And  it  ap- 
pearing by  the  moving  affidavit  \_or,  petition],  there  is  danger  of 
the  deteriorating,  said  receiver  is  hereby  instructed  and 

ordered,  in  order  to  prevent  the  destruction  and  deterioration  of 
the  good  will,  business  and  property  of  which  he  is  the  receiver, 
to  sell  the  same  in  the  manner  directed  by  Eule  77,**  respecting 
receivers  of  judgment-debtors,  so  soon  as  he  shall  have  possessed 
himself  of  the  same  sufficiently  to  enable  him  in  his  judgment 
to  make  a  beneficial  sale  thereof  [giving  to  the  purchaser  on 
said  sale  the  same  right  which  said  receiver  possesses  to  the 
possession,  under  lease,  of  the  premises  where  said  business  is 
located.] 

[Authentication;  see  Form  108.  J 

FORM  No.  766. 
Notice  of  receiver's  petition  for  directions  as  to  sale  of  doubtful  assets.ao 

[Address  to  the  attorneys  of 
each  party  in  interest.^^] 
Please  take  notice  that  upon  the  annexed  petition  and  upon 
the  statement  of  facts,  and  the  schedules  thereto  annexed,  therein 

89  N.  Y.  Gen.  Rule  No.  77.  9l  As  to  notice  to  attorney-general 

90  Such    sale    should    be   at    public      in  corporation  cases,  see  page  1010. 
auction,    and    on    ten    days'     public 

notice.      Gen.  Rule  No.  77. 
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referred  to,  I  sliall  apply  to  this  court,  at  a  Special  Term  to  be 
held  at  ,  on  the  day  of  ,  19     ,  at 

o'clock  in  the  noon,  for  an  order  directing  what  course 

I  am  to  take  in  reference  to  the  uncollected  notes  and  accounts, 
and  the  furniture  in  my  possession. 

[Date.}  \_Signatiire  of] 

Receiver,  etc. 
FORM  No.  767. 
Order  that  receiver  in  foreclosure  pay  over  surplus  to  himself  as  mortgagee.92 
[After  title  and  recitals  according  to  the  case:] 

Ordered,  1.  That  the  report  of  E.  F.,  Esq.,  to  whom  it  was 
referred  to  pass  and  state  the  accounts  of  the  receiver  appointed 
by  this  court  to  collect  the  rents,  issues  and  profits  of  the  prem- 
ises described  in  the  complaint  in  this  action,  be  and  the  same 
is  hereby  in  all  things  confirmed,  and  the  said  accounts  are  hereby 
passed  and  stated  as  therein  reported,  showing  that  the  sum 
of  dollars  is  now  in  the  hands  of  said  receiver  to  the 

credit  of  this  action. 

2.  That  out  of  said  sum  the  said  receiver  deduct  and  retain 
the  sum  of  per  cent,  for  his  commissions  herein;  that  he  pay 
to  E.  F.,  Esq.,  the  sum  of  dollars  for  his  charges  as 
roferee^*  upon  the  accounting  had  herein,  that  he  pay  to  said 
receiver  for  E.  G.,  the  sum  of  dollars  for  his  charges  and 
allowances  as  proctor  and  counsel  for  said  receiver  upon  said 
accounting. 

3.  That,  after  making  the  aforesaid  deductions  and  payments, 
the  said  receiver  pay  to  the  plaintiff  in  this  action  the  b.alance 
remaining  in  his  hands  as  such  receiver  to  the  credit  of  this  action, 
and  that  he  take  said  plaintiff/s  receipt  therefor  on  account  of 
the  moneys  due  him  upon  the  bond  and  mortgage  set  forth  in  the 
complaint  herein. 

4.  That  upon  complying  Avith  the  provisions  of  this  order,  the 
said  receiver  be  and  he  is  hereby  forever  released  and  discharged 
from  any  and  all  manner  of  liability  by  reason  of  his  said  trust. 

92  From  Ranney  r.  Peyser,  83  N.  Y.  partition);  Schenck  v.  Ingraham,  5 
1,  rev'g  20  Hun,  11.  Hun,  397  (distribution  of  partner- 
Compare  Piatt  V.  Piatt,  66  N.  Y.  ship  funds)  ;  Weelts  v.  Cornwell,  38 
360  (paying  over  to  plaintiff  after  Hun,  577  (costs  in  partition  not  pay- 
interlocutory  judgment  setting  aside  able  before  final  judgment), 
conveyance  -as  fraudulent).  Ver-  93  See,  however,  Atty.-Gen.  v.  Con- 
planek  v.  Verplanck,  22  Hun.  104  tinental  L.  Ins.  Co.,  15  Wkly.  Dig. 
(refusing  payment  pendente   lite,  in  239. 
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SECTION  V. 

VCCOUNTS.** 

FOEMS. 

768    Petition    of    receiver    to   be    al-  773/  Notice  •f  hearing  before  referee. 

lowed  to  account  and  be  dia-  774.  Objections      to     receiver's     ac- 
charged.  ccounts. 

769.  Notice    of    presentation    of    ae-  775.  Report    of    referee    passing    ac- 

count, counts. 

770.  Account  rendered  by  receiver.  776.  Order    confirming    referee's    re- 

771.  Affidavit  of  receiver   to   his   ac-  port,     passing     receiver's     ac- 

count. •  counts,  directing  distribution, 

772.  Order   of   reference   to   pass    re-  etc. 

ceiver's  account. 

FORM  No.  768. 

Petition  of  receiver  to  be  allowed  to  account  and  be  discharged.»B 

[As  in  Form  730,  to  the  *.] 

III.  That  your  petitioner  has  since  then  performed  the  duties 
of  this  office  and  executed  all  the  trusts  of  the  same  so  far  as  he 
has  been  able  to  do  so,  and  has  collected  all  the  assets  known  to 
him  of  said  corporation ;  duly  advertised  for  all  claims  against  the 
same,  and  discharged  all  claims  presented ;  and  there  are  no  cred- 
itors of  said  corporation  to  the  knowledge  of  your  petitioner  [or 
state  exceptions,  if  any,  so  that  the  order  may  reserve  them']. 

TV.  That  according  to  the  accounts  of  your  petitioner  annexed 
herewith®^  [or,  herewith  filed],  there  remain,  after  paying  the 
necessary  expenses  and  charges  of  said  trust,  together  with  a 
proper  compensation  to  the  receiver,  no  assets  of  value  for  distri- 
bution among  the  [stockholders]   [or  state  what,  if  any]. 

V.  That  no  suits  or  legal  proceedings  in  respect  to  said  [cor- 
poration or]  receivership  are  now  pending  to  the  knowledge  of 
your  petitioner ;  nor  does  any  duty  remain  to  be  performed  by 
said  receiver  except  to  have  his  accounts  finally  settled  [or  state 
exceptions,  if  any,  so  that  the  order  may  reserve  them]. 

Wheeefoee,  your  petitioner  prays  that  this  court  may  finally 
settle  and  allow  his  accounts  as  such  receiver,  fix  the  amount  to 

94  There  is  no  necessity  or  propriety  in  a,  temporary  receiver  making  an 
accounting  to  himself  as  permanent  receiver,  and  any  such  accounting  is  not 
conclusive  upon  any  creditor  vpho  has  had  no  actual  personal  notice  of  it  and 
an  opportunity  to  appear  in  it.  See  Matter  of  Simonds  Mfg.  Co.,  39  App.  Div. 
576,  57  N.  Y.  Supp.  776. 


95  May  apply  on  affidavit.     See,  as  96  People  v.  Columbia  Car  Spring 

to    notice    to    attorney-general,    pape       Co.,   12  Hun,  585. 
1010  of  this  volume;   as  to  place  of 
moving,  page  1006. 
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be  paid  to  the  attorney  for  your  petitioner  for  the  services  ren- 
dered, and  award  him  suitable  compensation  for  the  performance 
of  his  said  duties,  and  for  an  order  directing  the  payment  of  any 
moneys  in  his  hands  applicable  thereto  to  those  properly  entitled, 
and  relieving  and  discharging  your  petitioner  as  said  receiver,  and 
ordering  his  bond  to  be  cancelled,  and  for  such  other  and  further 
order  as  may  be  just : 

[Directions  as  under  Form  748  and  note.] 

FORM  No.  769. 
Notice  of  presentation  of  final  account  of  coiporation  receiver.97 

[Title  of  court  and  cause.] 

Notice  to  the  creditors  of  and  all  persons  interested  in  the  R.  &  M. 
Company : 
Please  take  notice  that  a  full  and  accurate  account,  under  oath, 
of  all  the  proceedings- of  J.  J.  K.,  as  receiver  of  the  above-named 
corporation,  vs^ill  be  presented  to  the  Supreme  Court  of  the  State 
of  jSTew  York,  at  a  Special  Term,  [Part  I] ,  thereof,  to  be  held  at 
the  [County  Court  House,  in  the  County  of  'New  York,]  on  the 
day  of  ,   19     ,   at  half -past  ten  o'clock  in  the 

forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard ; 
and  that  a  motion  will  then  and  there  be  made  that  the  said 
account  be  allowed  and  decreed  to  be  final  and  conclusive  upon  all 
the  creditors  of  said  corporation,  and  upon  all  persons  who  may 
have  claims  against  it  upon  any  open  or  subsisting  engagements, 
and  upon  all  stockholders  of  said  corporation  or  other  persons 
interested  therein,  that  the  court  ascertain  and  fix  the  amount  to 
be  paid  to  the  attorneys  for  the  said  receiver  for  their  services  and 
disbursements,  and  direct  the  payment  of  the  same,  and  that  the 
court  direct  the  settlement  of  said  account  by  reference  or  other- 
wise, and  the  payment  of  the  moneys  remaining  in  the  hands  of 
said  receiver,  after  deducting  the  amount  of  his  commissions  and 
the  expenses  of  said  accounting,  to  those  found  to  be  entitled 
thereto  as  a  final  dividend;  and  that  the  same,  so  paid  and  dis- 
tributed, the  said  receiver  be  discharged,  his  bond  vacated  and  the 
,  sureties  thereon  released ;  or  for  such  other  relief  as  may  be  proper. 
Dated,  ]!Tew  York,  '  -^  .  • 

[Signature] , 

Eeceiver  of  the  E.  &  M.  Co. 
Attorney  for  receiver, 

[Address.] 


97  Publish   once   a   week   fol:  three       county  where  the  corporation  has  its 
weeks    in    two    newspapers    in    the       principal  place  of  business.      2  R.  S. 
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FORM  No.  770. 
Account  rendered  by  receiver.98 

[Title  of  court  and  cause.] 

To  the  [Supreme  Court  of  the  State  of  New  York]  : 

I    E.  C,  of  ,  do  hereby  render  the  following  account 

of  my  proceedings  as  receiver  [or,  both  as  temporary  and  as  per- 
manent receiver]  of  [the  rents,  issues  and  profits  of  the  premises 
described  in  the  complaint  herein,  which  are  known  and  desig- 
nated as  ISTos.  avenue,  in  the  city  of  ]. 

I  was  appointed  as  such  receiver  by  an  order  made  and  entered 
in  the  above  entitled  action,  on  ,  19     . 

[State,  seriatim,  the  facts  as  to  administration  of  the  trust,  so 
far  as  matenal  to  explain  and  justify  the  account,  referring  in 
each  case  to  any  order  authorizing  the  action  taken,  as  thus:] 

[Agency  for  collection.]  I  thereupon  proceeded  to  appoint  an 
agent  for  the  collection  of  said  rents,  under  the  power  vested  in 
me  by  said  order,  and  in  the  following  statement  of  my  account  I 
have  credited  myself  with  the  payment  to  said  agent  of 
per  'cent,  commission  upon  all  the  moneys  collected  by  him  during 
the  continuance  of  my  said  trust. ' 

[Sale  of  uncollectible  assets.]     After  having  collected  all  the 
collectible  assets  except  a  disputed  claim  on  a  guaranty,  which  by 
leave  of  this  court  I  compromised  on  receiving  the  sum  of 
dollars,  the  remainder  of  the  assets,  pursuant  to  leave  of  this  court 
first  obtained  by  order  entered  herein  on  the        '    day  of  , 

19     ,1  sold  at  public  auction  at  ,  on  the  day  of 

,  19  ,  first  giving  due  notice  as  is  required  by  law  in 
the  case  of  execution  sales  [of  personal  property]  by  the  sheriff 
[or,  as  was  required  by  said  order],  a  copy  of  which  notice,  with 
proof  of  posting  and  service,  is  hereto  annexed  and  marked 
Schedule  .  At  such  sale  all  of  said  property  was  sold  to  the 
highest  bidder  for  sums  aggregating  dollars. 

[And  so  on  with  other  transactiorfs.] 

Schedule  A  hereto  annexed  contains  a  full,  correct  and  true 
statement  of  all  the  moneys  received  or  collected  by  me  [or  my 
said  agent.] 

472,  §  87.  as  amenaeu  as  to  State  98  As  to  periodical  accounts  re- 
paper  by  Executive  Law,  §  74.  Also,  quired  in  cases  of  insurance,  banking, 
serve  personally,  or  by  mail,  upon  all  and  railroad  corporations,  see  N.  Y. 
known  creditors,  stockholders,  and  at-  L.  1883,  chap.  378,  as  amended  by 
torneys  who  have  appeared  for  any  L.  1885,  chap.  40,  and  L.  1896,  chap. 
persons  in  interest,  including  attor-  139;  People  v.  Knickerbocker  L.  Ins. 
ney-general.  Co.,  18  Wkly.  Dig.  492;  Atty.-Gen. 
The  sureties  on  the  receiver's  bond  v.  Continental  L.  Ins.  Co.,  31  Hun, 
must  have  notice  of  the  accounting.  623. 
Stratton  r.  City  Trust  Co.,  86  App. 
Div.  551,  83  N.  Y.  Supp.  780, 
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Schedule  B  hereto  annexed  contained  a  full,  correct  and  true 
statement  of  all  moneys  expended  by  me  in  the  execution  of  my 
said  trust,  together  with  the  object  of  .such  expenditure. 

[Continue  with  other  schedules.l 

All  the  receipts,  statements  aud  vouchers  hereto  annexed  form 
part  of  this  account. 

I  charge  myself  as  follows : 

Gross  receipts  as  shovm  by  Schedule  A $ 

I  credit  myself  as  follows : 

Total  expenditures  as  shown  by  Schedule  B .  .  .  .    $ 

Leaving  a  balance  of $ 


which  consists  of  [stating  items,  as  cash  in  a  designated  trust 
company,  or  unrealized  assets,  etc.'],  to  be  distributed,  subject, 
however,  to  the  deduction  of  the  amount  of  my  commissions  and 
the  expenses  of  this  accounting. 

The  said  schedules,  which  are  severally  signed  by  me,  are  part 
of  this  account. 

[If  the  account  is  presented  upon  published  notice  —  see  pre- 
ceding Form  —  set  forth  notice  and  annex  proof  of  publication 
and  m,ailing;  also  set  forth  appearances  received,  and  annex  a 
schedule  of  all  persons  interested,  as  creditors,  stocJcholders,  etc. 

[If  the  account  is  presented  by  petition  and  notice  of  motion, 

these  matters  showing  jurisdiction  to  entertain  the   application 

need  not  be  again  shown  in  the  account.] 

[Signature  of] 

Receiver. 
FORM  No.  771. 

AfiSdavit  of  receiver  to  Tiis  account. 
[Title  of  the  ca'use.] 

E.  C,  of  ,  the  receiver  of  [the  rents  and  profits  of  the 

estate  in  question]  in  this  cause,  being  duly  sworn,  says : 

I.  That  the  foregoing  account  contains,  according  to  the  best 
of  this  deponent's  knowledge  and  belief,  a  full  and  true  account 
of  all  his  proceedings  as  receiver  of  the  [rents  and  profits  of  the 
said  estates  for  the  period  of  one  year,  ending  on  the  day  of 

,19  ,  being  from  the  foot  of  his  former  account,  and 
of  the  former  rents  returned  by  his  said  former  account  to  be  in 
arrear  and  unreceived  at  the  time  of  the  making  up  of  the  same]  ; 
that  it  contains  a  full  and  true  account  of  all  moneys  which  have 
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been  received  by  this  deponent,  or  any  other  person  by  his  order, 
or  for  his  use,   [down  to  the  day  of  ,  19      ;J   that 

he  has  been  charged  therein  for  all  moneys  received  by  him  [and 
embraced  within  the  period  covered  by  said .  account,]  for  which 
he  is  legally  accountable;  and  that  the  moneys  stated  in  said 
account  as  collected  were  all  that  were  collectible,  according  to  the 
best  of  his  knowledge,  information  and  belief. 

II.  That  the  several  sums  of  money  mentioned  in  the  said 
foregoing  account  to  have  been  paid  or  allowed,  were  actually  paid 
or  allowed  by  this  deponent  for  on  account  of  his  receivership, 
and  for  the  several  purposes  therein  mentioned,  according  to  the 
best  of  his  knowledge  and  belief. 

III.  That  the  sums  charged  in  the  said  account,  for  which  no 
vouchers  or  other  evidence  of  payment  are  produced,  or  for  which 
he  may  not  be  able  to  produce  vouchers  or  other  evidences  of 
payment,  have  actually  been  paid  and  disbursed  by  him  as  charged. 

IV.  That  deponent  does  not  know  of  any  error  or  omission  in 
the  said  foregoing  account  to  the  prejudice  of  any  of  the  parties 
or  other  persons  interested  in  the  funds  or  in  the  cause. 

[Jurat.'}  [Signature.] 

FORM  No.  772. 
Order  of  reference  to  pass  receiver's  account. 

[The  object  of  motion,  or  of  the  order,  may  he  stated  thus:] 
Oedeeed,  That  ,  Esq.,  be  and  he  is  hereby  appointed 

referee  to  take  and  state  the  accounts  of  K.  C,  as  receiver  of  [state 
iriefly  the  scope  of  the  receivership] ,  and  to  ascertain  and  report 
to  the  court  what,  if  any,  of  the  property  and  assets  in  question  in 
this  action  remain  undisposed  of;  and  what  are  just  allowances  to 
said  receiver  for  the  costs  and  expenses  of  said  receivership  and 
his  commissions,  as  well  as  for  other  disbursements  and  payments 
properly  made  by  him,  on  accoimt  of  said  trust  fund  f^  and  also 
to  ascertain  and  report  the  amount  to  be  paid  to  the  attorneys  for 
said  receiver  for  their  services  and  disbursements  rendered  to  and 
on  account  of  said  receiver ;  and  what  is  the  balance  in  his  hands 
after  making  such  allowances^  [where  the  receiver  is  in  fault,  and 
the  motion  is  against  him,  add,  with  costs  of  this  motion  to  be  paid 
by  said  receiver  personally]. 

99  See   McLane    i'.   Placerville,    etc.,  "  [Where  receiver  has  not  yet  filed 

R.  K.  Co.    (Cal.,   1885),  6  Pae.  Rep.  his  account.'^       That  the  said  R.   C. 

749,  759,  and  cases  cited.  make  and  state  his  account  as  such 

1  Other  directions,  convenient  in  receiver,  before  the  said  referee 
various  cases  according  to  circum-  herein  appointed,  on  [five]  days'  no- 
stances,  may  be  gives,  for  instance:  tice  of  hearing  to  the  judgment-cred- 
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FORM  No.  773. 
Notice  of  healing  before  leferee. 
[Title  of  court  and  cause.] 
To  the  creditors  of  the  E.  &  M.  Company : 

Please  take  notice  that  the  final  accounting  of  J.  J.  R.,  as  [tem- 
porary and  permanent]  receiver  of  the  R.  &  M.  Company,  will  be 
made  before  A.  S.  N.,  Esq.,  the  referee  appointed  to  take  and 
state  the  account,  and  that  the  first  hearing  before  the  said  referee 
will  take  place  at  his  office,  No.  ,  in  the  ,  on  the 

day  of  ,  19     ,  at         o'clock  in  the         noon,  and 

that  you  are  required  to  present  your  claims  against  the  said 
R.  &  ]\1.   Company  to  the  said  referee,  at  his  said  office,  at  or 
before  the  time  get  as  aforesaid  for  the  first  hearing. 
[Dated.] 

J.  J.  R., 

Receiver. 
[Name] 

Attorney  for  Receiver, 

[Address.] 

FORM  No.  774. 
Objections  to  receiver's  accounts.2 

[Title  of  court  and  cause.] 

M.  INT.,  a   [judgment-creditor]    of  ,  for  himself  and 

others  similarly  situated,  makes  the  following  objections  to  the 
accounts  of  R.  C,  receiver  herein,  filed  the  day  of  , 

19     . 

[State  them  in  detail.]^ 

[Date.]  [Signature  and  office  address  of] 

Attorney  for 

iters  and  others,  named  in  this  appli-  See    also    the    directions    given   in 

cation.  Form  No.  782,  post. 

"  That  said  ....  and  all  stockhold-  2  An  unpreferred  creditor  secures 
ers  or  other  persons  interested  in  said  no  preference,  although  his  objections 
company,  or  in  the  due  execution  of  to  the  account  have  resulted  in  pre- 
said  trust,  be  at  liberty  to  appear  by  venting  payment  to  a  creditor  claim- 
counsel  before  said  referee,  and  ob-  ing  a  preference.  People  v.  Am.  Loan 
ject  to  and  contest  said  accounts,  or  &  T.  Co.,  177  N.  Y.  231,  487. 
any  part  thereof,  and  to  surcharge  3  In  case  of  ignorance  the  objec- 
and  to  falsify  the  same,  and  to  offer  tions  may  be  as  general  as  necessary, 
proof  in  respeci  thereto,  if  they  be  so  and  the  referee  may  allovr  the  ob- 
advised.  jector    to    examine    the    receiver,    in 

"That  such  notice  of  said  proceed-  order   to   enable  him  to  mate  them 

ings  be  given  to  all  parties  interested  more  specific, 
as  the  said  referee  may  direct." 
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FORM  No.  775. 
Report  of  referee  passing  accounts.* 

[Title  of  court  and  cause.] 
To  the  Supreme  Court  of  the  State  of  New  York : 
I,  E.  F.,  to  whom,  under  an  order  of  this  court,  bearing  date 
,19     ,  made  herein,  it  was  referred,  as  sole  referee, 
among  other  things,  to  take  and  state  the  account  of  W.  J.  B.,  Esq., 
the  receiver  of  the  property  of  the  N.  T.  Co.  of  ,  the 

defendant  in  this  action,  and  also  the  condition  of  the  trust  prop- 
erty, and  to  hear  and  examine  the  proofs,  vouchers  and  documents 
for  and  against  the  said  account  [or  otherioise  as  in  the  order  of 
reference  provided]  do  hereby  report: 

I.  That  before  proceeding  with  the  business  of  the  reference, 
I  duly  took  and  subscribed  the  annexed  oath. 

II.  That  I  was  attended  on  such  hearing  by  [a  deputy  of  the 
attorney-general  of  this  State,]  the  attorney  for  said  receiver,  and 
by  said  receiver  in  person,  and  by  [and  that  proof  was 
produced  by  af&davit  of  M.  JST.,  hereto  annexed,  that  due  notice  of 
the  hearing  before  me  was  given  to  ]  ;  and  that  I  thereupon 
heard  the  proofs  of  the  respective  parties  and  examined  the 
accounts  and  the  vouchers  and  documents  relating  thereto;  and 
also  examined  said  receiver  personally,  under  oath,  and  such  wit- 
nesses as  were  produced  before  me,  touching  the  matter  so 
referred,  and  their  testimony  is  hereto  annexed;  and  that,  from 
the  proofs  before  me,  I  do  find  and  report  as  follows : 

[Set  forth  substance  of  report.] 

All  of  which,  together  with  the  evidence  taken  and  vouchers 
produced,  is  respectfully  submitted. 

[Date.]  [Signature  of] 

Referee. 
[Annex  testimony  signed.] 

[Subsequent  proceedings  by  the  various  parties,  viz..  Notice  of 
Filing,  Exceptions,  Order  Confirming,  etc.,  as  in  ordinary  refer- 
ence to  report.]^ 

*The  referee's  report  will  not  be-  which   bring   the   matter    before   the 

come  absolute  as  to  creditors  who  file  court    for   determination.      People   v. 

no   exceptions,   under  Gen.  Rule  No.  Am.  Loan  &  Tr.  Co.,  177  N.  Y.  231, 

30,  when  the  directions  of  the  referee  467. 

contravene  a  positive  provision  of  the  B  See  Refebences,  Vol.  II. 

Code,  and  one  creditor  files  exceptions 
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FORM  No.  776. 

Order  confirming  referee's  report,  passing  receiver's  accounts,  directing  dis- 
tribution, etc. 

[After  appropriate  recitals  of  the  prior  proceedings:} 
Now,  upon  the  verified  account  of  said  ,  as  receiver 

aforesaid,  with  the  exhibits  thereunto  annexed,  together  with  the 
vouchers  in  support  thereof,  filed  in  the  office  of  the  clerk  of  the 
County  of  [New  York,]  on  the  day  of  ,  19     ,  and 

upon  the  order  of  reference,  made  herein  on  said  day  of 

,  19      ;  and  upon  the  report  of  ,  referee,  dated 

,  19     ,  and  filed  in  the  office  of  the  clerk  of  the  County 
of  ISTew  York,  on  the  day  of  ,  19     ,  and  upon  the 

notice  of  the  filing  of  said  report,  dated  August  ,  19     ,  with 

admissions  of  service  thereof  by  all  the  parties  in  appearance 
herein,  and  upon  the  annexed  affidavits  of  and  , 

verified  ,19     ,  and  it  appearing  from  the  certificate  of 

the  clerk  of  the  County  of  New  York,  hereto  attached,  that  no 
exceptions  have  been  filed  to  said  report  of  said  referee,  and  on 
proof  of  the  service  of  this  proposed  order  upon  the  attorney- 
general  of  the  State  of  New  York,  it  is,  on  motion  of  C.  C.  A., 
attorney  for  said  receiver, 

Oedbeed,   adjudged,   and  deceeed,   that  the   said  report  of 
,  Esq.,  referee,  be  and  the  same  is  hereby  in  all  respects 
confirmed  and  approved,  and  that  the  account  of  the  said  , 

as  temporary   [and  permanent]   receiver  of  the  Com- 

pany, be  and  the  same  is  hereby  stated,  settled  and  allowed  as  fol- 
lows : 

THE  EECEIVEE  IS  CHARGED  WITH 

Amount  received  by  him  from  all  sources,  [both 
as  temporary  and  permanent  receiver] $ 

THE    EECEIVEE   IS    CREDITED    WITH 

Expenses  of  conducting  the  busi- 
ness as  temporary  receiver,  as 
paid  by  him,  as  shown  by 
Schedule  C $ 

Expenses  of  administration,  other 
than  the  conduct  of  the  busi- 
ness, as  shown  by  Schedule  D .  .      $ 
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Amount  advanced  by  receiver  to 
himself,  on  account  of  commis- 
sions, as  sho-^vn  by  Scliedule  E.     $ 


Total  amount  credited    $ 

leaving  a  balance  in  the  hands  of  said  receiver  of  $  ,  to 

which  should  be  added  the  sum  of  $  ,  interest  credited  on 

amount  on  deposit,  and  not  included  in  his  account,  making  a 
total  sum  of  $  in  his  hands  for  distribution,  subject  to  the 

payment  of  the  expenses  of  this  accounting,  the  bill  of  A.  &  C. 
for  legal  services  and  the  balance  of  the  commissions  due  to  the 
said  receiver ;  and  it  is  further 

Ordered,  adjudged,  and  decreed,  that  the  account  of  said  re- 
ceiver as  above  stated,  settled  and  allowed,  be  and  the  same  is 
hereby  decreed  to  be  final  and  conclusive  upon  all  the  creditors 
of  the  said  Company,  upon  all  persons  who  have  claims 

against'  it  upon  any  open  or  subsisting  engagement  and  upon  all 
the  stockholders  of  said  corporation;  and  it  is  further 

Oedeeed,  adjudged,  and  deceeed,  that  the  receiver,  out  of  the 
balance  so  found  as  above  remaining  in  his  hands  pay  to  , 

Esq.,  the  sum  of  dollars,  which  sum  is  hereby  allowed  to 

him  for  his  fees  as  referee  upon  this  accounting  that  he  pay  to 
the  sum  of  $  ,  for  his  services  as  stenographer 

upon  this  accounting;  that  he  pay  to  C.  C.  A.,  his  attorney  the 
sum  of  ,  hereby  allowed  to  him  for  his  services  and  dis- 

bursements rendered  to  and  on  account  of  said  receiver  in  this  pro- 
ceeding since  ,19  ;  that  said  receiver  retain  the  sum  of 
$  ,  as  the  balance  of  his  commissions,  to  which  he  is  en- 
titled ;  that  he  pay  to  A.  &  C.  the  sum  of  $  ,  which  sum  is 
hereby  allowed  to  them  for  their  services  and  disbursements  as 
attorneys  rendered  to  and  on  account  of  said  receiver  from  , 
19  ,  to  ,  19  ,  and  as  reported  for  allowance  by  said 
referee;  that  he  pay  to  the  following  persons  the  following  sums 
set  opposite  their  respective  names,  to  which  they  are  entitled  as 
preferred  creditors,  [under  the  provisions  of  section  8  of  the 
Labor  Law.] 

[Names']  lAmountI 
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It  is  further  ordered,  adjudged,  and  decreed,  that  out  of 
said  balance  aforesaid  said  receiver  pay  to  the  comptroller  of  the 
State  of  New  York  the  sum  of  $  ,  being  the  amount  of  tax 

due  the  State  of  New  York,  upon  said  corporation,  with  interest 
and  penalties  added ;  the  said  receiver  pay  to  the  receiver  of  taxes 
of  the  city  of  JSTew  York  the  sum  of  dollars  remaining  in 

his  hands  after  making  the  payments  as  above  provided,  to- 
gether with  any  interest  which  shall  meantime  have  accrued,  if 
any,  on  account  of  the  taxes  due  the  city  of  New  York  against 
said  corporation. 

[Provision  for  pro  rata  payments  to  the  unpreferred  creditors.] 

It  is  eurthee  ordered,  adjudged,  and  decreed,  that  the 
receiver  pay  to  himself  the  sum  of .  $  ,  being  the  amount 

claimed  by  and  allowed  to  said  receiver  for  services  of  a  book- 
keeper in  preparing  his  schedules,  which  amount  has  been  paid 
by  the  receiver  personally  and  not  reimbursed  to  him,  and  which 
is  included  in  the  amount  on  deposit  to  his  credit  in  the 
Trust  Company  in  addition  to  the  balance  of  $  ,  as  above 

set  forth: 

It  is  further  ordered,  adjudged,  and  decreed,  that  for 
the  purpose  of  making  the  foregoing  payments  the  Trust 

Company  be  and  hereby  is  directed  to  pay  out  the  funds  in  its 
hands  to  the  credit  of  said  ,  as  receiver  of  said 

Company,  the  several  amounts  hereinbefore  directed  to  be  paid 
by  said  receiver  upon  the  order  of  said  receiver;  and  it  is  hereby 
further 

Ordered,  adjudged,  and  decreed,  that  upon  making  the  pay- 
ments aforesaid  the  said  and  the  Surety  Com- 
pany, the  surety  upon  his  bonds  as  [such  temporary  and  per- 
manent] receiver  aforesaid,  be  and  they  are  hereby  discharged  and 
released  of  and  from  all  liability  as  receiver  and  as  such  surety 
respectively  and  that  the  bonds  of  said  receiver  be  canceled  and 
discharged. 

Enter. 
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SECTION  VI. 
Removal  ok  Discharge. 

FOEMS. 

777  Notice  of  motion  to  revoke  ap-       783.  Order    to    show    cause   why   re- 

pointment.  ceivership  should  not  be  dis- 

778  Order  for  appointment  of  a  dif-  charged. 

ferent  receiver.  784.  —  discharging   receivership. 

779  Notice  of  motion  to  remove  re-       785.  Notice  of  motion  or  petition  to 

discharge    receivership   as    to 


ceiver.  ^ 

780.  Order  removing  receiver  and  ap-  specific  property. 

pointing  substitute.  786.  Order  that  receiver  pay  over  to 

781.  Notice    of    motion   to    discharge  his  successor. 

receiver.  787.  Affidavit  to  obtain  order  to  show 

782    Order     removing    receiver    with  cause    why    removed    receiver 

his  consent  and  substituting  should    not   be    punished    for 

new  receiver.  contempt   for   failing  to   pay 

over. 

FORM  Wo.  777. 
Notice  of  motion  to  revoke  appointment.6 

[Object  of  motion  may  be  stated  thus:']  that  the  said  appoint- 
ment of  E.  C.  as  receiver  may  be  revoked;  and  that  the  court 
appoint   a  new  receiver  in  this  action,   and  take  the  requisite 

security. 

FORM  No.  778. 

Order  for  appointment  of  a  different  receiver. 

[Title  (court  order)  and  recitals  according  to  the  case.l 

Oedeeed,  that  it  be  referred  [back]  to  E.  F.  [the  referee  here- 
tofore appointed]  to  review  the  appointment  of  E.  O.  as  receiver 
in  this  cause;  and  that  the  same  may  be  supported  and  opposed 
by  further  evidence;  and  that  upon  such  review,  and  upon  due 
hearing  of  the  parties,  the  said  referee  proceed  to  appoint  a  re- 
ceiver in  this  action,  pursuant,  in  all  respects,  to  said  order. 

[Or,  that  the  order  of  reference  to  E.  F.  to  appoint  a  receiver 
in  this  action,   dated  the  day  of  ,    19     ,   be  re- 

voked and  set  aside,  and  that  —  here  proceed  as  in  an  original 

order. 1 

FORM  No.  779. 
Notice  of  motion  to  remove  receiver.f 

[The  object  of  motion  may  be  stated  thus:']  that  E.  G.  ap- 
pointed receiver  in  this  action  be  removed   [and  that  it  be  re- 

6  Siney  v.  N.  Y.  Consol.  Stage  Co.,  order  to  show  cause.     Supra,  pp.  122, 

18   Abb.  Pr.   435,  28   How.   Pr.  481;  123. 

Connolly  v.  Kretz,  78  N.  Y.  620.  As  to  applying  at  a  term  held  by 

See  note  10  to  Form  781.  same  judge,  see  supra,  p.  93. 

If  application  is  made  to  vacate  the  7  See  above  notes, 

order  or  revoke  appointment  for  ir-  The     motion    can     only    be     made 

regularity,   the   irregularity  must  be  within  the  judicial  district  where  he 

specified  in  the   notice  of  motion  or  was  appointed.     Gen.  Rule  No.  80. 


PKOVISIONAL    EEMEDIES. IV.    EECEIVEK.  1137 

ferred  to  a  referee  to  —  or,  that  the  court  —  appoint  a  substitute 
in  his  place,  and  take  the  requisite  security],  and  for  such  other 
and  further  relief  as  may  be  just;  and  for  the  costs  of  this  motion 
[to  be  paid  by  said  K.  C.  personally]. 

FORM  No.  780. 
Order  removing  receiver  and  appointing  substitute.s 

\^Title  {court  order)  and  recitals  according  to  the  case.} 

Oedeeed,  1.  That  K.  C.  be  and  he  hereby  is  remuved  from  the 

office  of  receiver  lierein  \^may  state  ground  if  desired^'\,  and  that 

of  is  hereby  appointed  receiver  of  ,  with 

the  powers  and  duties  conferred  by  the  order  entered  herein  the 

day  of  ,  19       [or  may  specify  them]. 

2.  [^Bond  clause  as  in  Form  679,  p.  1030.] 

3.  That  upon  the  filing  of  said  bond  so  approved,  in  the  office 
of  the  clerk  of  this  court,  said  K.  C.  do  forthwith  deliver  over  unto 
said  ,  receiver  herein,  all  books,  papers,  evidences  of  debt, 
accounts,  notes,  bills,  bonds  and  property  of  all  and  every  de- 
scription belonging  to  said  corporation,  which  may  have  thereto- 
fore come  into  his  hands  as  receiver  herein,  and  that  he  forthwith 
execute,  acknowledge  and  deliver  to  said  proper  deeds  of 
conveyance  of  all  real  estate  of  said  corporation  standing  in  his 
name  as  such  receiver,  conveying  such  real  estate  to  said 

as  receiver  herein,  his  successors  and  assigns  and  their  heirs,  which 
deed  or  deeds  shall  contain  a  covenant  against  the  acts  of  the  said 
E.  C,  and  shall  be  approved  as  to  form  by  one  of  the  judges  of 
this  court. 

4.  That  it  be  referred  to  E.  F.  of  ,  as  referee,  to  take 
and  state  the  account  of  E.  C  as  receiver  herein,  and  report  the 
same  to  this  court  with  all  convenient  speed. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  781. 
Notice  of  motion  to  discharge  receiver.io 

[The  object  of  motion  may  he  stated  thus:]  that  E.  C,  the  re- 
ceiver appointed  in  this  action,  be  discharged;  and  that  on  an 

8  Compare  Form  777.  As   to  who   may  apply,    see   First 

9  See  Bruns  v.  Stewart  Mfg.  Co.,  31       Nat.    Bank    v.    E.    T.    Barnum    Iron 
Hun,  195.  Works   (Mich.  1886),  27  N.  W.  Eep. 

10  Discharge  on  the  receiver's  appii-       657. 

cation   before   he   has   completed   his  As  to  who  should  have  notice,  see 

duties  is  not  matter  of  course.  Beers  Bruns  v.  Stewart  Mfg.  Co.,  31  Hun, 
V.  Chelsea  Bank,  4  Edw.  277.  185;   Miller  v.  Loeb,   64   Barb.   454; 
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accounting  by  him,  and  a  delivery  of  all  property  and  other  things 
held  by  him  as  such  receiver,  to  be  made  as  the  court  may  direct, 
the  bond  entered  into  by  him,  the  said  receiver,  and  his  sureties, 
may  be  vacated  [and  that  the  plaintiff  may  pay  him,  the  said  re- 
ceiver, the  sum  of  dollars,  reported  due  to  him  by  the  re- 
port of  ,  dated  the  day  of  ,  19  ,  pur- 
suant to  an  order  made  in  this  cause  the  day  of  , 
19     ]  ;  and  for  the  costs  of  this  motion. 

FORM  No.  782. 

Order  removing  receiver  with  his  consent  and  substituting  new  receiver.!! 
[Title    (court  order)    and  recitals,  according  to  the   case;  see 

Form  101,  p.  259  of  this  volume.] 

1.  That  E.  C.  be  and  he  hereby  is,  at  his  own  request,  removed 
from  the  office  of  receiver  of  [state  briefly']  to  which  he  was  ap- 
pointed by  the  order  of  this  court,  made  in  the  above  entitled 
actions  on  ,   19        [upon  the  successor  hereinafter  ap- 

pointed duly  qualifying,  and  upon  accounting  fully  and  trans- 
ferring to  such  successor  all  the  assets  of  the  receivership]. 

•  2.  That  the  said  R.  C.  pass  his  accounts  as  receiver  in  these 
actions  before  R.  F.,  Esq.,  a  counselor-at-law,  who  is  hereby  ap- 
pointed sole  referee  to  examine  the  said  receiver  and  his  agent  or 
agents,  under  oath,  touching  all  matters  therein  contained,  and  re- 
lating to  his  acts  as  such  receiver  [since  the  last  account],  and  to 
take  and  state  his  account  and  report  thereon  to  this  court,  vnth 
the  evidence. 

And  the  said  referee  is  directed  to  ascertain,  determine  and  re- 
port to  this  court  what,  in  his  opinion,  is  a  suitable  and  proper 
sum  to  be  allowed  to  said  receiver  as  and  for  his  compensation; 
also  what  is  a  proper  sum  to  be  allowed  to  the  bookkeeper  and 
accountant  employed  by  said  receiver  as  and  for  his  compensa-  . 
tion,  and  what  is  a  reasonable  sum  to  be  allowed  to  the  attorneys 
of  said  receiver  as  and  for  their  compensation  for  services  ren- 
dered since  the  of  ,  19     . 

3.  That  on  the  coming  in  of  the  said  report  and  the  confirma- 
tion thereof,  and  upon  compliance  by  said  R.  O.  with  such  fur- 
ther order  as  may  be  made  herein  by  this  court,  the  said  R.  C.  be 
discharged  from  all  the  duties  and  responsibilities  of  his  afore- 

and  Hovt  v.  Continental  Ins.  Co.,  21  j^a    to   the   plac«    for    niovinu,    see 

Wldy.  i)ipr.  145.  N.  Y.  Gen.  Rule  No.  80.      Attrill  v. 

As   to   notice  to   Attorney-General  Eockaway  Beach  Impr.  Co.,  25  Hun, 

in   corporation  cases,  see  p.   1010  of  376,  509,  and  note  to  Form  715. 

this  voliune.  il  Compare  Form  779. 
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said  receivership,  and  tlie  bond  given  for  the  faithful  discharge 
of  his  duties  as  such  receiver  be.  vacated  and  canceled,  and  the 
sureties  thereon  fully  exonerated  and  discharged. 

4.  That  the  said  K.  C.  transfer  and  deliver  to  ,  herein- 
after named,  all  the  books  and  papers,  money,,  property  and  effects 
of  every  kind  which  may  have  come  into  his  hands,  and  are  now 
held  by  him  as  such  receiver,  on  or  before  the  day  of  , 
19  ,  if  said  shall  then  have  duly  qualified  and  entered 
upon  the  duties  of  the  trust. 

5.  And  it  appearing  to  the  court  that  ,  Esq.,  of  , 
is  a  fit  and  proper  person  to  be  appointed  receiver  in  these  actions 
in  the  place  and  stead  of  said  E.  0.,  it  is  hereby  Oedebed  [i/ 
after  judgment ^  add,  adjudged  and  decreed],  that  said  be 
and  he  hereby  is  appointed  receiver  in  the  place  and  stead  of 
the  said  K.  C,  to  [here  state  functions  as  on  an  original  appoint- 
ment; see  Forms  679—724,  adding'],  and  to  receive  and  take  from 
said  R.  C.  all  the  property  and  assets  of  the  aforesaid  receiver- 
ship [direct  assigmnent  if  necessary;  see  Forms  693,  707]. 

6.  And  it  is  fuethee  oedeeed,  that  the  said  ,  as  re- 
ceiver, have  and  possess  the  same  powers  and  be  subject  to  the 
same  duties  and  obligations  conferred  or  devolved  upon  the  said 
R.  C.  by  the  order  of  this  court,  made  ,  19  [save  that 
the  said  ,  as  receiver,  shall  pass  his  accounts  as  therein 
provided,  once  in  each  months,  and  not  once  in  each  month, 
as  therein  directed]. 

7.  [Bond  clause  as  in  Form  679.] 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  783. 
Order  to  show  cause  why  receivership  should  not  he  discharged. 

[As  in  Form  60,  p.  179,  stating  relief,  for  instance,  thus:]  why 
R.  C,  the  receiver  herein,  should  not  be  discharged  and  turn  over 
the  possession  of  all  the  property  of  which  he  is  receiver,  and  all 
which  has  come  to  his  possession  as  such,  to  said  defendants,  to- 
gether with  all  papers,   leases   and  documents  relating  to  such 

property. 

FORM  No.  784. 

Order  discharging  receivership. 

[Title   (court   order)   and  recitals,   according  to  the   case.     See 
Forms  94,  p.  255,  and  101,  p.  259.  J 

Oedeeed,  1.  That  R.  C,  receiver  in  this  action,  be  and  he 
hereby  is  discharged  from  any  further  duty  and  office  as  such  re- 
ceiver, except  as  hereinafter  set  forth. 
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2.  That  the  said  receiver  immediately  turn  over  the  possession 
of  the  lands  and  premises  described  in  the  complaint  in  this  action 
[or  otherwise  designate  property]   to  the  defendants^  , 

together  with  all  papers,  leases  and  documents  relating  to  such 
property  or  to  the  tenants  and  terms  of  occupation  thereof  now 
or  hereafter  in  his  possession,  or  in  any  manner  under  his  control 
[if  necessary,  direct  account  as  in  Form  780  or  782,  or  otherwise 
may  proceed  thus],  and  that  he  pay  to  such  defendants  or  the 
guardian  ad  litem  of  such  defendants  as  are  infants,  respectively, 
all  moneys  by  him  collected  as  the  rents  of  such  premises,  and 
which  have  been  by  him  collected  since  ,  19     ,  first  de- 

ducting therefrom  his  commissions  and  other  charges  (if  any)  to 
him  by  law  allowed,  and  paying  two-thirds  of  the  sum  so  by  him 
to  be  paid  to  said  H.  C.  F.,  and  the  remaining  one-third  to  the 
defendant  W.  B.  E. 

Oedeeed,  that  he  file  with  the  clerk  of  this  court,  with  all  con- 
venient speed,  a  report  of  all  his  proceedings  as  such  receiver. 

[Reservation  of  liability  of  company  for  unsettled  claims.] 
It  is  fuethee  oedeeed  akd  deceeed,  that  all  said  claims  pend- 
ing in  this  court,  whether  debts  or  other  liabilities,  shall  be  pre- 
sented to  said  Company  for  adjustment  and  settlement, 
and  said  company  is  ordered  to  pay  the  said  debts,  with  the  costs 
and  expenses  allowed  by  law;  and  for  the  purpose  of  enforcing 
the  payment  therefor,  if  need  be,  this  court  will  and  does  retain 
jurisdiction  and  full  power  to  enforce  such  payment  and  the  lien 
heretofore  existing,  without  other  action  or  independent  proceed- 
ings.^^ 

FORM  No.  785. 

Notice  of  motion  or  petition  to  discharge  receivership  as  to  specific  property. 

[Demand  of  relief  may  he  thus:]  to  vacate  so  much  of  the  order 
made  the  day  of  ,  19     ,  for  the  appointment  of  a 

receiver  herein,  as  directs  the  said  receiver  to  take  possession  of 
or  administer  [any  property  belonging  to  the  said  Com- 

pany, or  to  in  any  manner  take  possession  of  or  operate  the  said 
line  of  railroad  built  by  the  said  last  named  railroad  corporation 
under  the  charter  thereof,  or  the  equipments  or  assets  thereof], 

12  In  Anderson  v.  Treadwell,  1  Edw.  grantor  without  a  reassignment. 
Sel.  Cas.  201,  it  was  held  that  an  as-  Compare  99  N.  Y.  275. 
signment  to  a  receiver  becomes  void  13  Under  this  a  claimant  can  pro- 
se soon  as  the  object  of  the  suit  is  ceed  against  the  company  on  the  foot 
accomplished,  and  when  the  purpose  of  this  order.  Farmers'  Loan  &  Trust 
is  fulfilled  the  property  reverts  to  the  Co.   v.   Central  Ey.   of   Iowa,   8   Fed. 

Bep.  60. 
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and  for  such  other  or  further  order  as  may  be  just  [and  as  will 
giye  your  petitioners  the  full  benefit  of  their  rights  as  creditors  of 
said  Company] . 

FORM  No.  786. 
Order  that  receiver  pay  over  to  his  successor. 

[Title  (court  order)  and  recitals,  according  to  the  case;  see  Form 
101,  p.  259.] 

Ordered,  that  the  said  E.  C,  within  days  from  the  ser- 

vice upon  him  of  a  copy  of  this  order,  pay  over  to  ,  as 

receiver  of  ,  the  sum  of  dollars  [as  reported  by  the  said 

referee],  together  with  the  further  sum  of  dollars,  the  costs 

of  this  motion,  amounting  in  all  to  the  sum  of  dollars. 

Enter:  [signature  of  judge  hy  initials  of  name  and  title.] 

FORM  No.  787. 

Affidavit  to  obtain  order  to  show  cause  why  removed  receiver  should  not  be 

punished  for  contempt  for  failing  to  pay  over.w 

[Title  of  court  and  cause.li 

J.  D.,  being  duly  sworn,  says: 

[Allege  appointment  and  qualification  as  in  I  and  II  of  Form 
731,  unless  already  shown  in  previous,  proceedings  to  direct  pay- 
ment, etc.] 

III.  [Allege  personal  service  of  order  to  pay;  see  Form  661, 
supra.] 

TV.  That  on  the  day  of  ,   19     ,  deponent  de- 

manded of  said  payment  to  deponent  as  receiver  of  the 

said  ,   [or  otherwise  show  his  authority  to  demand]  the 

sum  of  ;  that  said  has  not  paid  to  deponent  the 

said  sum  or  any  part  thereof,  although  the  time  limited  in  said 
order  within  which  to  pay  the  same  has  expired,  and  that  said 
has  failed  to  comply  in  any  respect  with  said  order  of 
the  day  of 

V.  That  no  other  application  for  this  order  has  been  made,  ex- 
cept [etc.     See  Form  52,  p.  171]. 

[Jurat.]  [Signature.] 

[For  further  proceedings  see  Contempt.] 
i*S€e  Clark  v.  Bininger,  75  N.  Y.  344. 
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ARTICLE    V. 


Deposit  oe  Deliveey  oe  Money  oe  Othee  Peesowal  Peopeety. 


1.  Power  of  the  court. 

2.  Distinction  between  eases  for  mo- 

tion and  cases  for  trial. 
3. for  order  and  for  judgment.  (790) 

FOKMS. 

(788)  Notice  of  motion  that  party  (791) 

deliver  or  deposit  money  or 
other  property  admitted  to 
-         be  due.  (792) 

(789)  Order  that  a  party  deliver  or 

pay    into    court    money    or 


property  admitted  to  be  due 
(or  for  judgment  on  the  ad- 
mission). 

—  for  payment  of  admitted 
claim,  on  security  being 
given   for   counterclaim. 

—  that  sheriflF  take  and  de- 
posit or  deliver,  when  party 
ordered  fails  to  do  so. 

—  for  receiver,  unless  defend- 
ant delivers  or  deposits. 


1.  Power  of  the  court.]  —  The  inherent  power  of  a  court  of 
equity^^  to  make  an  order  that  a  defendant  who  admits  that  he 
possesses  money  or  other  property  and  ought  to  pay  it  over  to 
plaintiff,  must  do  so,  without  awaiting  final  judgment;  and  to 
enforce  the  order  by  proceedings  for  contempt,  is  preserved  by 
the.  Code,"  and  extended  (in  respect  at  least  to  personal  prop- 
erty) to  actions  of  a  common-law  nature. 

The  court  has  no  power  to  order  the  defendant  to  pay  into 
court  an  amount  equal  to  the  sum  demanded,  upon  proof  merely 
that  the  defendant  is  insolvent,  where  defendant  does  not  admit 
the  possession  of  the  fund,  or  the  plaintiff's  ownership.^^ 

2.  Distinction  between  cases  for  motion  and  cases  for  trial.] 
—  If  the  admission  is  of  a  sum  uncertain  in  amount,  and  which 
cannot  be  ascertained  definitely  by  mere  computation,  or  if  the 
sum  or  other  property  is  not  admitted  to  be  of  right  demandable 
by  the  plaintiff,  or  at  least  to  be  held  under  such  circumstances 
that  the  court  can  say  that  as  matter  of  law  it  is  so  demandable, 
the  defendant  should  not  be  proceeded  against  by  motion  for  de- 
livery or  payment,  nor  by  motion  for  judgment;  but  is  usually 
entitled  to  trial  of  the  issues  or  assessment  of  damages. 

3.  Distinction  hetween  cases  for  order  and  for  judgment.]  — 
If  it  does  not  appear  that  defendant  is  in  possession  in  such 

15  See  Dusenberry  v.  Woodward,  1  Abb.  Pr.  443. 

ION.  Y.  Code  Pro.,  §  244;  Code  Civ.  Pro.,  §  717. 

IT  Balestier  v.  Met.  Nat.  Bank,  43  Hun,  564.  The  section  does  not  authorize 
the  court  to  direct  a  partner  to  deliver  partnership  moneys  to  another  partner, 
for  the  purpose  of  pavin?  debts  of  the  firm.  Weston  v.  Watts,  29  N.  Y.  St 
Rep.  289;  afF'd,  121  N.  Y.  678. 
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sense  that  he  has  power  to  make  delivery  or  transfer,  he  should 
not  be  proceeded  against  by  order  enforcible  in  contempt,  but  by 
judgment  which  is  usually  enforcible  only  by  execution.'  Judg- 
ment may,  however,  often  be  had  by  motion  on  the  pleadings.^* 
Under  settled  principles  applicable  to  motions,  the  plaintiff 
may  move  in  the  alternative^®  for  an  order  or  for  judgment,  and 
the  better  opinion  is  that  under  a  notice  of  motion  for  an  order 
and  for  general  relief,  a  money  judgment  might  be  granted, 
although  it  might  be  objectionable  under  a  motion  for  judgment 
and  for  general  relief,  to  grant,  upon  default,  an  order  under 
which  defendant  could  be  imprisoned.^" 

FORM  No.  788. 
Notice  of  motion  that  party  deliver  or  deposit  money  or  other  property  ad- 
mitted to  be  due. 

[Title  of  court  and  cause.] 

Please  take  notice,  that  on  the  pleadings  in  this  action  [and  on 
the  examination  of  the  defendant  filed  on  the  day  of  , 

19  ],  the  undersigned  will  move  the  court,  at  a  Special  Term 
[Part  I]  to  be  held  at  the  city  hall  [or,  county  court  house],  in 
the  of  ,  on  the  day  of  ,  19     ,  at  the 

opening  of  the  court  on  that  day  [or,  at  o'clock  in  the 

noon],  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
that  [state  ohject,  as  in  either  of  the  following  Forms'],  and  for 
such  other  or  further  relief  as  may  be  just  [and  for  the  costs  of 
this  motion]. 

[Signature  and  office  address  of] 

[Date.]  Attorney  for  [moving  ■party], 

[Address]  To  , 

Attorney  for  [adverse  party] . 

FORM  No.  789. 

Order  that  a  party  deliver  or  pay  into  court  money  or  property  admitted  to 

be  due  (or  for  judgment  on  the  admission). 

At  a  Special  Term  [etc.,  as  in  Form 
No.  94,  p.  225,  of  this  volume]. 
[Title  of  cau^e.] 

On  the  pleadings  in  this  action,  and  the  examination  of  the  [de- 
fendant Y.  Z.]  filed  herein  on  the  day  of  ,  19     , 

18  See  chapter  X  on  Practice  as  to  the  Pleadings. 
i^  Supra,  p.  84. 

20  Supra,  p.  151.     Compare  Eureka  Steam-Heating  Co.  v.  Sloteman,  67  Wis. 
118,  30  N.  W.  Rep.  244. 
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whereby  it  appears  that  the  [said  defendant  Y.  Z.]  admits  that  he 
has  in  his  possession  [or,  under  his  control]  the  suni  of 
dollars  [or,  property  hereinafter  mentioned],  the  subject  of  this 
action,  and  that  it  belongs  [or,  is  due]  to  the  plaintiff  [or,  is  held 
by  defendant  as  trustee  for  plaintiff ;  and  on  reading  and  'filing 
proof  of  due  notice  of  this  motion]  ;  now,  after  hearing  A.  T.,  of 
counsel  for  plaintiff,  and  T.  Z.,  counsel  for  defendant  [or,  and  no 
one  appearing]  in  opposition :  now,  on  motion  of  A.  T.,  attorney 
for  plaintiff: 

Ordeeed,  that  the  defendant  Y.  Z.,  within  days  after 

the  service  of  this  order,  deposit  in  court  [or,  deliver  to  the  plain- 
tiff] [specifying  the  property'],  subject  to  the  further  direction  of 
the  court  [and  pay  to  plaintiff  dollars  costs  of  motion]  .^^ 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

[Serve  personally  on  person  directed  to  make  deposit  or  de- 
livery, as  well  as  on  adverse  attorney.] 

[Affidavit  to  disobedience,  and  proceedings  to  punish  for  con- 
tempt.    See  Contempt.] 

FORM  No.  790. 

Order  for  payment  of  admitted  claims,  on  security  being  given  for  counter- 

claim.22 

[Title  {court  order)  and  recitals,  according  to  the  case.] 

Oedeeed,  that  the  defendant,  G.  L.,  do  within  days  from 

the  service  of  this  order,  pay  to  the  plaintiffs  [as  administrators] 
the  sum  of  dollars,  being  the  sum  admitted  to  be  in  his 

hands,  received  for  the  plaintiffs,  less  the  sum  of  ,  which 

he  is  allowed  to  retain  until  the  decision  in  this  suit  shall  deter- 
mine the  amount  of  the  bad  debts  and  the  liability  of  the  plaintiffs 
as  administrators  therefor.  And-  the  plaintiffs  must  give,  Simul- 
taneously with  the  payment  of  the  money,  a  joint  and  several  bond 
or  undertaking  with  two  sureties,  to  be  approved  by  one  of  the 
justices  of  this  court,  as  to  its  form,  amount,  and  sufficiency  of 
the  sureties,  to  pay  one-fourth  part  of  all  siich  outstanding  claims 
against  the  late  firm  of  L.  R.  &  M.,  as  the  defendants,  or  either  of 
them,  shall  be  called  upon  and  obliged  to  pay,  and  also  one-fourth 
part  of  the  moneys  paid  by  them  or  either  of  them,  or  for  which 
they,  or  either  of  them,  may  be  liable,  for  the  expenses  of  prose- 

21  As   to   clause   reouiring   security  22  Sustained  by  Roberts  v.  Law,  4 

as  ii  condition  of  making  the  order,       Sandf.  642. 
see  supra,  p.  238,  and  Form  No.  549, 
p.  930. 
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cuting  the  demand  against  the  corporation  mentioned  in  the 
answer  in  this  cause,  and  also  whatever  sum,  if  any,  may  be 
adjudged  by  the  court  to  be  justly  due  to  L.  for  his  time  and  ser- 
vices in  prosecuting  such  demand. 

Enter:  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  791. 
Order  that  sheriff  take  and  deposit  or  deliver,  when  party  ordered  fails  to  do  so. 

[Title  (court  order)  and  recitals,  according  to  the  case.  See 
Form  101,  p.  259 ;  and  reciting  that  it  appears  that  defendant 
has  disobeyed  the  order  of  the  court.] 

Oedeeed,  1.  That  the  sheriff  of  the  county  of  , 

take  from  the  defendant  Y.  Z.  and  deliver  to  the  plaintiff  [or, 
deposit  in  court  —  specify  the  sum  or  property;  and  give  direc- 
tions in  conformity  with  the  direction  of  the  order  which  has  been 
disobeyed] . 

2.  That  the  defendant  Y.  Z.  [forthwith  ]  pay  to  plaintiff 
dollars  costs  of  this  motion. 

Enter :  [signature  of  judge  by  initials  of  name  and  title.] 

FORM  No.  792. 
Order  for  receiver  unless  defendant  delivers  or  deposits. 

[Title  (court  order)  and  recitals,  according  to  the  case,  as  on  a 
motion  for  a  receiver.     See  pp.  1029  to  1088.] 

Oedeeed,  that  defendant  may  within  days  after  service 

of  this  order  on  him  personally  [or,  his  attorney],  deliver  to 
plaintiff  [or,  deposit  in  court]  the  sum  of  [or  otherwise  describe 
the  property] ,  in  satisfaction  of  plaintiff's  claim  to  ,  and 

that  in  default  thereof  [proceed  with  appointment  of  receiver,  as 
in  Forms  679,  etc.,  to  721]. 
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ABBOTT  S  PEACTICE  AND  FOKMS. 


ARTICLE    VI. 


Eeplevin  (Claim  and  Deliveky). 


I.   General  principles. 

1.  Outline  of  the  remedy. 

2.  Value. 

II.    Replevying  by  plaintiff. 

3.  The  practice;  affidavit. 

4.  —  plaintiff's  title. 

5.  —  describing  the  articles. 

6.  —  denying  legal  custody. 

III.   Defendant's  course. 

7.  Election. 

8.  Re-surrender. 

IV.    Intervention  of  third  person. 

9.  Statutory  right  of  claim. 

I.    Plaintiff's  proceedings  to 

REPLEVY. 

Forms. 

(793)  Affidavit   in   replevin    (claim 

and  delivery ) . 

(794)  —  by  agent  or  attorney. 

(795)  —  where     exempt     property. 

has   been    seized   on   execu- 
tion. 

(796)  Requisition  to  replevy. 

(797)  Undertaking  in  claim  and  de- 

livery  ( replevin ) . 

(798)  Approval  of  undertaking,  by 

sheriff. 

(799)  Notice  of  exception  to   sure- 

ties in  replevin. 

(800)  —  justification  of  sureties  in 

replevin. 


( 801 )  Notice  of  abandonment  of  part 

of  claim  in  replevin. 

(802)  —  by   defendant  that  he  de- 

mands judgment  for  return 
or  value  of  chattel  re- 
plevied. 

(803)  —  of  motion;   or  order;    for 

setting  aside  replevin 
(claim  and  delivery). 

II.  Defendant's  proceedings  fob  a 

RETURN. 

(804)  Notice    requiring    return    of 

chattels  replevied. 

(805)  Affidavit  on  part  of  defendant 

to  reclaim  chattels  re- 
plevied. 

(806)  Undertaking  for  defendant  to 

reclaim    chattels    replevied. 

III.  Intervention  of  third  claimant. 

(807)  Affidavit  of  third  claimant  in 

replevin. 

(808)  Notice    to    be     endorsed    on 

above. 

(809)  —  by   sheriff  to   plaintiff   in 

replevin,  of  third  claimant. 

(810)  Undertaking  of  indemnity  by 

plaintiff  against  third 
claimant  on  replevin. 

IV.  Proceedings   against   sheriff. 

(811)  Notice  to  sheriff  to  make  re- 

turn in  replevin. 


I.     GENERAL   PRINCIPLES. 

1.  Outline  of  the  remedy.^  —  The  use  of  these  forms  is  best 
understood  by  noticing  that  the  scheme  of  replevin  as  a  provi- 
sional remedy  is  t:  take  the  property  into  the  custody  of  the  law 
for  a  few  days,  while  the  security  which  plaintiff  offers  to  insure 
its  return  in  case  judgment  goes  against  him,  can  be  examined  by 
defendant.  The  defendant  on  having  this  opportunity  takes  one 
of  several  courses.^  He  can,  tacitly,  or  by  requiring  a  justifi- 
cation of  sureties,  treat  the  security  as  standing  for  him  in  place 


23  See  par.  7,  post. 
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of  the  property ;  ^*  in  which  case  plaintiff  can  receive  the  prop- 
erty free  of  the  rule  of  lis  pendens,  and  if  his  alleged  interest  is 
full  title,  may,  as  against  defendant,  lawfully  sell  the  thing  if  he 
choose;  ^^  or:  (2)  defendant  may  demand  a  return  of  the  prop- 
erty from  the  sheriff,  oilering  in  turn  security  on  his  part. 

In  either  case  the  sheriff  is  protected  against  third  persons; 
but,  as  between  the  parties,  is  liable  until  sureties,  if  duly  ex- 
cepted to,  justify.^® 

But  a  third  person  claiming  as  against  defendant  may  inter- 
pose, and  then  the  sheriff  may  require  indenmity.^^ 

2.  Value.]  —  In  some  States  the  adequacy  of  the  security  to 
be  given  is  secured  by  directing  the  sheriff  to  have  an  appraisal 
made  which  shall  fix  the  amount  of  the  bond.  The  New  York 
statute  provides  for  it  by  allowing  and  requiring  the  plaintiff  to 
swear  to  his  own  valuation,  in  his  affidavit,  and  the  court  has  no 
power  to  inquire  into  the  accuracy  of  such  valuation,  or  compel 
an  additional  undertaking.^®  The  plaintiff  may  state  the  value 
of  each  of  several  articles,  or  the  aggregate  value  of  all,  or  the 
aggregate  value  of  a  part  and  the  separate  values  of  the  others. 

The  defendant  can  act  on  this  valuation  by  compelling  a  return 
of  the  goods,  or  of  tJie  part  taken  by  the  sheriff,  on  giving 
security  at  the  same  valuation.^^ 

If  the  plaintiff's  affidavit  names  only  an  aggregate  value,  and 
the  sheriff  seizes  only  part  of  the  goods,  it  seems  logical  that  the 
defendant  should  be  allowed  to  tender  an  undertaking  in  a  sum 
duly  proportioned.^''  If  the  description  of  the  goods  affords  the 
means  —  as  where  so  many  bushels  of  grain  or  pieces  of  cloth 
are  stated  to  be  of  a  specified  aggregate  value  —  the  security  to 
be  given  for  a  part  is  a  mere  matter  of  arithmetical  computation. 

24  s.  p.,  Second  Nat.  Bank  of  Oswego  v.  Dunn,  63  How.  Pr.  434,  2  Civ.  Pro. 
(Browne)  259;  Eastman  v.  Barnes  (Vt.  1885),  1  New  Engl.  Eep.  347. 

25 Stewart  v.  Wolfe  (Pa.  1886),  5  Cent.  Rep.  681,  7  Atl.  Rep.  165,  holding 
that  a  replevin  bond  given  by  plaintiff  suing  as  absolute  owner  is  a  substitute 
for  the  property  delivered  to  him  upon  it,  and  a  purchaser  from  him  acquires 
a  good  title  to  the  property  replevied. 

For  contrary  authorities  in  other  States,  see  Id.;  and  Wells  on  Repl.  259, 
§  470. 

26  An  oflBcer  is  not  required,  before  serving  a  writ  of  replevin,  to  have  the 
sureties  approved.  He  is,  however,  bound  to  exercise  a  reasonable  discretion 
in  deciding  upon  their  sufficiency.  Stone  v.  Jenks,  142  Mass.  519,  7  East.  Rep. 
642,  and  cases  cited. 

27  See  paragraph  9,  post. 

28  U.  S.  Land  Co.  v.  Bussey,  53  Hun,  516,  6  N.  Y.  Supp.  416,  17  Civ.  Pro.  164. 

29  U.  S.  Land  Co.  v.  Bussey,  supra. 

30  See  Webber  v.  Manne,  22  Abb.  N.  C.  151,  11  Civ.  Pro.  64. 
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In  other  cases  the  sufficiency  of  the  sum  could  be  readily  de- 
termined by  the  court  on  exceptions  to  the  imdertaking. 

The  plaintiff  cannot,  by  merely  stating  the  aggregate  instead 
of  the  separate  value  of  the  articles  named,  compel  the  giving 
of  an  undertaking  conditioned  for  the  delivery  to  him  of  all 
such  articles,  no  matter  how  small  a  portion  thereof  may  have 
been  actually  taken  by  the  sheriff.^^ 

II.     REPLEVYING   BY   PLAINTIFF. 

3.  The  practice;  complaint  and  affidavit.']  —  The  complaint 
need  not  describe  the  property  vrith  the  same  particularity  as  the 
tiffidavit,^^  and  need  not  (as  must  the  affidavit)  negative  the  ex- 
istence of  any  of  the  exceptions  contained  in  §  1690.^^  At  the  time 
of  issuing  the  summons,  or  at  any  time  thereafter,  and  before  de- 
fendant has  answered,  or,  in  case  of  default  for  want  of  appearance 
or  answer,  before  entry  of  final  judgment,  an  affidavit  of  the  facts 
wliich  entitle  plaintiff  to  possession,  must  be  made  by  plaintiff  or 
one  of  several  plaintiffs,  or  (if  plaintiff  is  absent,  or  all  the  ma- 
terial facts  are  personally  known)  by  plaintiff's  agent  or  attorney. 
If  not  made  by  plaintiff,  the  affidavit  must,  under  the  ISTew  York 
statute,  indicate  what  allegations  are  made  on  information  and 
belief,  and  set  forth  the  grounds  of  belief  as  to  matters  not  alleged 
upon  his  knowledge,  and  the  reason  why  the  affidavit  is  not  made 
by  the  plaintiff.^*  In  the  absence  of  such  a  statute  an  affidavit  by 
an  agent,  "  to  the  best  of  his  knowledge,  information  and  belief," 
is  enough,^^  and  even  in  Xew  York  is  probably  enough  upon  the 
alleged  cause  of  the  detention  of  the  chattel.^®  But  it  is  the 
better  practice  in  all  cases  where  the  plaintiff  does  not  make  the 
affidavit,  to  state  the  reason,  and  indicate  what  is  alleged  on 
knowledge,  and  the  grounds  of  belief  as  to  the  other  allegations. 

The  affidavit  is  a  proceeding  in  the  action,  and  is  to  be  so  en- 
titled.^'' The  alleged  cause  of  detention  need  only  be  stated  upon 
the  "  best  knowledge,  information  and  belief  of  the  person  making 
the  affidavit. "«« 

31  Weber  r.  Manne,  11  Civ.  Pro.  R.   (Browne)   64,  22  Abb.  N.  C.  151 

32  Cleminons  v.  Brinn,  36  Misc.  157,  72  N.  Y.  Supp.  1066. 

33  Hoffman  v.  Markham,  S8  Hun,  18,  .34  N.  Y.  Supn.  40S. 

34  N.  Y.  Code  Civ.  Pro.,  §   1712;   Sloan  v.  Implement  Dealers'  Mfo.  Co.,  ZTy 
Misc.  451,  55  N.  Y.  Sudd.  .558. 

"5  U.  S.  r..  Bryant,  111  U.  S.  499.     (So  holding  of  a  public  officer.) 

36  See  Sloan  v.  Implement  Denlers'  Mfg.  Co.,  25  Misc.  451,  55  N.  Y.  Supp.  558. 

37  Otherwise  at  common  law. 

38  Code  Civ.  Pro„  §  1695;  Sloan  v.  Implement  Dealers'  Mfg.  Co.   {supra). 
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4.  — plaintiff's  title.]  — If  plaintiff  claims  as  owner,  a  gen- 
eral allegation  that  he  is  the  owner  is  sufficient  without  alleging 
evidence  of  ownership.^® 

If  he  claims  by  a  special  title,  not  as  owner,  or  shows  by  his 
allegations  a  right  of  possession  in  another,  the  affidavit  should 
go  on  to  state  the  facts  entitling  the  plaintiff  to  immediate 
possession.*" 

If  he  relies  on  a  writing  as  evidence  of  his  special  property 
or  right  of  possession,  a  copy  of  the  writing  should  be  given  in 
or  annexed  to  the  affidavit;*^  or  if  not  practicable,  excuse  must 
be  stated. 

5.  —  describing  the  articles.]  —  The  description  of  the  arti- 
cles should  be  sufficient  to  enable  the  officer  to  identify  them.*'' 
For  this  purpose  it  is  usual,  after  particularly  designating  them, 
to  add  particulars  as  to  where  they  are  situated,  when  tbi?  is 
necessary  to  enable  the  officer  to  act.  An  allegation  which 
would  be  sufficient  in  the  complaint  is  not  necessarily  enough  in 
an  affidavit  for  replevin.*^  If  the  property  is  not  sufficiently 
described  so  that  it  can  be  identified,  the  requisition  will  be  set 
aside  ;**  but  plaintiff  will  be  allowed  to  amend  to  cure  the  defect.*' 

39Depew  V.  Leal,  2  Abb.  Pr.  131;  Burns  v.  Kobbins,  1  Code  Rep.  62;  Roberts 
V.  Willard,  Id.  100. 

40Depew  v.  Leal,  2  Abb.  Pr.  131;  Donald  v.  Rockwell,  19  Wkly.  Dig.  192 
(holding  that  a  legatee  suing  a  stranger  for  the  thing  bequeathed,  and  alleging 
that  it  had  been  in  the  executor's  possession,  must  allege  a  delivery  by  the 
executor ;  saying  that  he  had  absconded  was  not  enough ) . 

«  Depew  V.  Leal,  2  Abb.  Pr.  131. 

*2  See  McCarthy  v.  Ackerman,  154  N.  Y.  565  (entire  stock  of  country  store)  ; 
Sloan  !■.  Implement  Dealers'  Mfg.  Co.,  25  Misc.  451,  55  N.  Y.  Supp.  558  (lum- 
ber) ;  Waldron  v.  Leach,  9  R.  I.  588;  Fordice  v.  Rinehart,  11  Oreg.  208, 
8  Pac.  Rep.  285;  Litchman  v.  Potter,  116  Mass.  371. 

43Clemmons  v.  Brinn,  36  Misc.  157,  72  N.  Y.  Supp.  1066.  Thus  an  allega- 
tion that  defendant  took  and  detains  "  a  bay  horse,  worth,"  etc.,  might  be 
enough  in  pleading,  but  in  the  affidavit  there  should  be  added  description  of 
marks,  or  of  place  where  to  be  found,  or  both,  otherwise  the  sheriflF  might  not 
be  liable  for  refusing  to  act. 

So  if  the  form  of  the  property  has  been  changed  since  the  wrongful  taking  — ■ 
as  where  corn  was  made  into  whiskey  —  the  pleading  may  allege  the  wrongful 
taking  of  corn,  but  the  affidavit  must  describe  and  identify  the  whiskey  which 
is  the  thing  the  sheriflF  is  to  look  for.  Silsbury  v.  McCoon,  3  N.  Y.  379 ;  Win- 
gate  V.  Smith,  20  Me.  287. 

For  numerous  authorities  on  the  sufficiency  of  the  description,  see  Wells  on 
Replev.  94,  etc.,  §  168,  etc. 

«Shweitering  v.  Rothschild,  26  App.  Div.  614,  50  N.  Y.  Supp.  206;  Devoe 
V.  Sellig,  25  Misc.  411,  54  N.  Y.  Supp.  941.  A  description  is  insufficient  which 
consists  of  unexplained  abbreviations,  letters  and  figures,  which  are  not  de- 
scriptive, and  as  to  which  no  meaning  is  given.  Nat.  Enameling,  etc.,  Co.  v. 
Kaplan,  53  App.  Div.  96,  65  N.  Y.  Supp.  732. 

«Van  Dyke  r.  N.  Y.  State  Banking  Co.,  18  Misc.  661,  43  N.  Y.  Supp.  735; 
Thorn  v.  Lazarus,  39  App.  Div.  508,  57  N.  Y.  Supp.  279. 
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What  is  a  reasonably  definite  description  of  chattels  in  any  case 
must  be  determined  somewhat  by  the  possibility  of  giving  and 
stating  distinguishing  characteristics  and  marks  of  the  property.*"^ 
If  the  requisition  and  the  affidavit  are  regular  and  sufficient,  any 
difficulty  resulting  from  a  confusion  of  goods  will  be  relegated  to 
the  trial,  and  will  not  be  considered  on  a  motion  to  set  aside  the 
process  and  proceedings.*^ 

If  the  proper  article  is  taken  under  a  misdescription  the  court 
have  power  to  amend  the  description.*® 

6.  —  denying  legal  custody.]  —  The  denial  required,  of  the 
property  having  been  taken  for  tax  or  on  execution,  etc.,  must 
be  direct  and  full.  The  plaintiff  cannot  evade  the  restrictions 
of  the  statute  by  alleging  that  the  property  was  not  taken  for 
any  "  legal  tax,"  *^  or  on  any  "  valid  judgment."  '" 


I  50 


III.     DEFENDANT'S   COURSE. 

7.  Election.]  —  Defendant,  unless  he  moves  to  set  aside  the 
proceedings  as  void  or  irregular,  must  elect  whether  he  will  look 
to  the  security  in  place  of  the  property,  and  let  the  property  be 
delivered  to  the  plaintiff,  or  whether  he  will  reclaim  the  propertyl 
And  this  election  he  must  make  within  three  days. 

If  within  that  time  (without  giving  security  to  get  a  return) 
he  does  not  except  to  plaintiff's  sureties,  he  waives  his  objections 
to  them.  If  within  that  time  he  does  except,  he  manifests  his 
election  to  let  the  property  be  delivered  to  plaintiff,  and  to  look 
to  the  security,  if  it  be  approved,  or  to  the  liability  of  the  sheriff, 
if  it  be  not  approved. ^^ 

If  he  does  not  except  to  the  sureties  he  may  within  the  same 
three  days  serve  a  counter  affidavit,  undertaking  and  requisition, 
for  a  return  of  the  property,  or  such  part  thereof  as  has  been 


46  Marshall  v.  Friend,  33  Misc.  443,  68  N.  Y.  Supp.  502;  aff'd,  59  App.  Div. 
628. 

47  Marshall  v.  Friend,  supra. 

*8McCourt  V.  Bond,  64  Wis.  596,  25  N.  W.  Rep.  532,  holding  thus  of  the 
description  in  a  writ  of  replevin.  • 

49MeCIaughry  v.  Cratzenberg,  39  111.  117,  123;  s.  P.,  Norris  v.  Jones,  81  Hun, 
304,  30  N.  Y.  Supp.  1134. 

50  Under  a  statute  requiring  an  allegation  that  the  property  was  "  not  taken 
in  execution  on  any  order  or  judgment,"  the  omission  of  the  words  order  or, 
do  not  vitiate.     Auld  v.  Kimberlin,  7  Kans.  601. 

It  is  not  enough  to  allege  that  the  goods  were  taken  on  execution  against 
him  on  a  void  judgment.  Plaintiff  cannot  question  the  validity  of  the  judg- 
ment in  that  manner.     Wilson  v.  ]\Iaeklin,  7  Nebr.  50. 

51C?ullen  t>.  Miller,  5  Abb.  N.  C.  282;  Hofheimer  v.  Campbell,  59  N.  Y.  269. 
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actually  replevied.  The  mode  of  fixing  the  amount  of  the  under- 
taking has  been  already  stated.  The  fact  that  a  trial  on  the 
merits  and  judgment  has  been  had  meanwhile,  does  not  alone 
preclude  such  a  demand  for  a  return."-  His  demand  prevents 
delivery  to  the  plaintiff;^'  and  the  justification  of  his  sureties,"  or 
the  omission  of  plaintiff  to  except  to  them,  perfects  his  right  to 
a  return  of  the  property. 

Giving  the  undertaking  to  obtain  a  return,  containing  a  recital 
that  plaintiff  has  caused  the  chattels  to  be  taken  from  his  pos- 
session, estops  the  defendant  from  denying  that  the  property  was 
in  his  possession  at  the  commencement  of  the  action,  and  from 
showing  that  it  was  different  or  other  property.^^ 

8.  Re-surrender. '\  - —  If,  after  obtaining  a  return  of  the  prop- 
erty, defendant  wishes  to  surrender  it,  a  mere  offer  to  do  so, 
unaccepted,  is  unavailing.     He  must  offer  to  allow  judgment.®® 

IV.     INTERVENTION  OF  THIRD  PERSON. 

9.  Statutory  right  of  claim.]— A  stranger  to  the  action  who 
claims  as  against  the  -defendant  a  right  to  possession  existing  at 
the  time  the  property  was  replevied  from  the  defendant  or  his 
agent,®^  may,  at  any  time  before  its  actual  delivery  to  either 
party,  claim  it  of  the  sheriff  by  proper  affidavit  and  notice  pro- 
ceeding from  himself  or  his  attorney  or  aa;ent  f^  and.  the  sheriff, 
if  the  plaintiff  on  request  does  not  indemnify  him,  may  surrender 
the  property  to  the  claimant  without  thereby  incurring  any  lia- 
bility to  the  plaintiff.®" 

52  Corn  Exch.  Bank  v.  Blye,  102  N.  Y.  305,  9  Civ.  Pro.  416. 

53  Graham  v.  Wells,  18  How.  Pr.  376. 

54  See  Grant  v.  Booth,  21  How.  Pr.  354;  Manley  v.  Patterson,  3  Code  Rep.  89. 
65Diossy  V.  Morgan,  74  in.  Y.  11;  Martin  v.  Gilbert,  119  id.  298.     The  court 

may  allow  such  a  recital,  if  inadvertently  made,  to  be  superseded  by  the  can- 
celling of  the  undertaking  and  the  giving  of  a  new  one.  Dale  v.  Gilbert,  128 
ST.  Y.  625. 

56  Brewster  v.  Silliman,  38  N.  Y.  423. 

57  Einstein  v.  Dunn,  61  App.  Div.  195,  70  N.  Y.  Supp.  520;  aff'd  on  opinion 
below,  171  N.  Y.  648. 

58  Bishop  V.  Baxter,  3  Daly,  176. 

59  N.  Y.  Code  Civ.  Pro.,  §  1709.  No  action  will  lie  against  the  sheriff,  acting 
under  a  valid  requisition,  except  as  provided  in  section  1710.  McCarthy  v. 
Ockerman,  154  N.  Y.  565;  Hastings  v.  Nagel,  83  Hun,  205,  31  N.  Y.  Supp.  598. 

For  the  history  of  the  remedy  of  a  third  claimant,  see  Manning  v.  Keenan, 
73  N.  Y.  45. 

A  withdrawal  of  the  claim  to  allow  the  .sheriff  to  deliver,  held  not  to  waive 
the  right  of  action  against  the  sheriff.  Haskins  v.  Kelly,  1  Abb.  Pr.  (N.  S.) 
63,  1  Robt.  160. 

In  Bishop  v.  Baxter,  3  Daly,  176,  the  court  refused  to  try  the  question  of 
agency  or  claim,  on  affidavits. 
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Or,  the  claimant  may  apply  to  be  made  a  party  defendant 
under  Code  Civ.  Pro.,  §  452,'"'  and  if  taken  from  the  claimant, 
may  maintain  replevin  or  conversion  against  the  sheriff.*^  If  the 
sheriff  takes  the  chattels  from  the  possession  of  the  third  person, 
the  sureties  on  plaintiff's  undertaking  given  upon  the  requisition, 
are  not  liable  therefor.^ 

I.     PLAINTIFr'S    PBOCEBDINGS    TO    REPLEVY. 

FORM  No.  793. 
Affidavit  in  replevin  (claim  and  delivery). 

[Title  of  court  and  action.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  [or,  one  of  the  plaintiffs  —  or,  the 
agent  —  or,  attorney  of  the  plaintiff"*]  in  this  action. 

TI.  That  he  [or,  said  plaintiff]  is  [if  summons  has  been 
served,  say,  and  at  the  time  of  the  commencement  of  this  action," 
was]  the  owner"^  [or  if  several,  are,  and  were  the  owners],  and 
lawfully  entitled  to  the  immediate  possession  of  the  following  de- 
scribed chattels  [or,  is  lawfully  entitled  to  the  immediate  posses- 
sion of  the  following  described  personal  property,  claimed  in  this 
action,  to  wit  [designating  them,^^  thu^s:] 

One  rosewood  upright  piano,  made  by  Steinway  &  Sons,  and 
numbered  [or,  now  in  the  house  of  the  defendant  Y.  Z.  at 

,]  of  the  value  of  $400"^  [and  if  chattels  in  hulk,  state 
weight,  measurement,  or  other  quantity].^ 

60  See  Standard  Sewing  Machine  Co.  v.  Heyman,  25  Misc.  429,  54  N.  Y. 
Supp.  936.  He  cannot  be  brought  in  against  his  will.  Goldstein  v.  Shapiro, 
85  App.  Div.  83,  82  N.  Y.  Supp.  1038. 

eiPracht  v.  Gunn,  69  App.  Div.  396,  74  N.  Y.  Supp.  991;  Standard  Sewing 
Machine  Co.  v.  Heyman,  25  Miac.  429,  54  N.  Y.  Supp.  936.  Compare,  however, 
McCarthy  v.  Ockerman,  154  N.  Y.  565,  where  the  chattels  were  replevied  from 
the  possession  of  the  defendant. 

62  Leonard  v.  Buttling,  19  Misc.  219;  13  App.  Div.  179,  43  N.  Y.  Supp.  387. 

63  If  made  by  agent  or  attorney,  in-  action  without  alleging  a.  present 
dieate  in  the  allegations  those  made       right. 

on  information  and  belief.    N.  Y.  Code  65  A    sufiScient    statement    without 

Civ.  Pro.,  §  1712.  stating     facts     showing     ownership. 

64  Under    N.    Y.    Code    Civ.    Pro.,       Burns  v.  Robbins,  1  Code  Rep.  62. 

§   1696,  it  seems  to  be  enough  in  an  66  See  paragraph  5,  p.  1149,  supra, 

affidavit  made  after   service  of  sum-       as  to  requirements, 
mons  to  say  that  plaintiff  was  enti-  67  As    to    stating   value,    see    para- 

tled,  etc.,  at  the  commencement  of  the       graph  2,  p.  1147. 

68  N.  Y.  Code  Civ.  Pro.,  §  1657. 
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[If  plaintiff  seeks  to  recover  all  the  chattels  in  a  certain  place, 
it  is  sufficient  to  state  as  follows:  All  the  dry  goods,  notions,  car- 
pets, wall  paper,  crockery,  boots  and  shoes,  groceries,  fixtures,  safe, 
and  personal  effects  of  the  firm  of  in  the  premises  JSTo. 

in  the  city  of  .]^ 

[If  plaintiff  is  not  owner,  hut  merely  claims  a  right  of  posses- 
sion, state  the  facts  with  respect  to  it,""^  for  instance,  thus:] 

[Where  he  claims  under  a  special  agreement.]  That  the  plain- 
tiff is  entitled  to  the  immediate  possession  of  said  chattels,  by 
virtue  of  an  agreement  between  him  and  the  above-named  defend- 
ant Y.  Z.,  of  which  the  following  is  a  copy  [inserting  it].''^ 

[Or,  where  he  claims  as  pledgee:  That  said  goods  were  de- 
livered to  said  plaintiff  by  ,  as  a  security  for  the  payment 
of  dollars ;  and  that  said  defendant,  unknown  to  said  plain- 
tiff, took  said  goods  from  plaintiff's  possession,  against  his  will, 
and  now  refuses  to  return  the  same;  that  the  said  sum  of  money 
is  still  due  and  unpaid,  and  plaintiff  is  still  entitled  to  said  goods 
as  his  security  therefor,  and  that  to  the  best  of  deponent's  infor- 
mation and  belief  said  is  the  owner  of  said  goods  or  was 
such  owner  at  the  time  of  their  said  delivery  to  plaintiff.  ]'^^ 

[Or,  where  he  claims  as  lessee:  which  goods  said  plaintiff  hired 
of  said  defendant  on  the  day  of  ,  19     ,  for  the 

term  of  months,  and  paid  him  therefor  the  sum  of 

dollars ;  and  that  said  term  has  not  yet  expired,  and  said  defend- 
ant wrongfully  retook  possession  of  said  goods.] 

[Or,  where  he  claims  as  bailee  for  hire:  that  said  goods  were 
deposited  with  plaintiff  for  storage,  by  their"  owner,  M.  IST.,  for 
months,  on  an  agreement  by  M.  IST.  to  pay  the  plaintiff 
storage  therefor,  which  storage  is  worth  dollars;  and  they 

have  been  taken  from  the  plaintiff  without  his  consent,  and  with- 
out payment  of  said  storage.] '^^ 

III.  That  said  chattels''*  are  [if  summons  has  heen  served,  say, 
and  at  the  time  of  the  commencement  of  this  action,  were^'] 
wrongfully  detained  by  said  Y.  ZJ^ 

69  Sustained  in  McCarthy  v.  Ocker-  is  desired  to  replevy,  held  not  to 
man,  154  N.  Y.  565.  vitiate.      Brown  v.  Poland,  54  Conn. 

70  Required  by  N.  Y.  Code  Civ.  Pre,       313,  7  Atl.  Rep.  719. 

§  1693,  subd.  1.  75  See  note'  64  on  p.  1152. 

71  The  writing  should  be  set  out.  76  As  to  amending  by  joining  an- 
Depew  V.  Leal,  2  Abb.  Pr.  131.  other  person  not  named  in  the  affi- 

72  See '  Lange  v.  Lewi,  58  N.  Y.  davit,  see  Bardwell  v.  Stubbert,  17 
Super.  Ct.  265,  11  N.  Y.  Supp.  202.  Nebr.  485,  23  N.  W.  Rep.  344,  hold- 

73  See  Lange  v.  Lewi,  supra.  ing   such   amendment   not   allowable. 

74  Omission  to  say  in  terms  that  It  would  be  otherwise,  however,  if 
the  goods  described  are  those  which  it  such  person  or  party  was  brought  in 

73 
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IV.  That  the  alleged  cause  of  the  detention  thereof,  according 
to  this  deponent's  best^^  knowledge,  information  and  belief,  is  as 
follows  \_stating  it,  for  instance,  thus:  that  the  defendant  claims 
to  hold  them  under  an  alleged  assignment  from  one  M.  IST. —  or, 
claims  to  be  the  owner  of  said  chattels.] 

\^0r,  where  they  are  held  under  levy:  that  defendant  claiming 
to  be  sheriff  of  ,  has  seized  the  same  under  an  alleged 

execution  ^ — or,  attachment — against  the  property  of  .]^^ 

[Or,  where  possession  was  obtained  by  fraud:  that  said  defend- 
ant claims  to  have  purchased  the  same  from  said  plaintiff;  but 
said  pretended  purchase  was  procured  by  fraud  on  the  part  of 
said  defendant  in  representing  himself  to  be  solvent,  and  worth 
dollars,  when  in  fact  he  was  insolvent,  and  wholly  unable 
to  pay  his  debts,  and  well  knew  the  fact  so  to  be,  and  made  such 
representations  to  said  plaintiff  with  intent  to  deceive  and  de- 
fraud him ;  and  relying  thereon  said  plaintiff  parted  with  posses- 
sion of  said  goods;  that  plaintiff  has  elected  to  rescind  said  sale 
because  of  such  fraud.] 

[Or,  where  they  are  held  under  pledge  by  one  having  no  title: 
that  the  said  defendant  Y.  Z.  claims  the  right  to  retain  possession 
thereof  as  security  for  the  payment  of  a  certain  siim  of  money 
alleged  to  have  been  loaned  to  one  M.  N.  by  defendant  upon  a 
pledge  of  said  chattels  vdth  said  defendant  by  said  M.  jST., 
although  in  fact  said  M.  IST.  was  not  the  owner  thereof,  and  had  no 
right  to  pledge  any  of  them.] 

V.  That  said  chattels  have  not  been  taken  by  virtue  of  a  war- 
rant against  the  plaintiff  for  the  collection  of  a  tax,  assessment  or 
fine  issued  in  pursuance  of  a  statute  of  the  State  or  of  the  United 
States™  [or  if  taken  under  color  of  such  a  warrant,  say,  except  as 

because  of  claiming  a  right  derived,  Thus  property  in  possession  of  a  mar- 

pendente    l;ite,    from   an   original   de-  shal  of  the  United  States  court,  can- 

fendant.     .  not  be  taken  in  replevin  by  process 

77  Omission  of  the  word  best  "held  from  a  State  court.  Patterson  v. 
not  fatal.  Depew  v.  Leal,  2  Abb.  Pr.  Mater,  26  Fed.  Rep.  31;  Freeman  f. 
^^\-             ^          ,,  Howe,  24  How.    (U.  S.)   450;   1  Abb. 

An  agent  or  attorney  may  use  the  U.  S.  Pr.  64,  69  (questioned  in  Wells 
statutory  language,  and  need  not  set  on  Replev.  154,  §§  275-282) 
the  source  of  knowledge  on  this  par-  As  to  right  to  maintain'  replevin 
ticu  ar  allegation.  See  Sloan  v.  Impl.  against  an  officer  who  has  taken  prop- 
Dealers  Mfg  Co.,  25  Misc.  451,  55  erty  by  virtue  of  a  writ,  see  note  in 
N.  Y.  Supp.  558.  75  Am.  Dec.  646. 

78  Sommer  v.  Greenberg,   60  N.  Y.  See,  also,  Troy  &  Lansingb.  R.  R. 
7?r^t              ^T,           X  •  X.  ^°-  ^'-  K^'ie,  72  N.  Y.  614,  Ind  cases 

79  1  here  are  other  restrictions  which  collected  in  Wells  on  Beplev  124 
need  not  be  negatived  in  the  affidavit.       §  244,  etc. 
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hereinafter  stated  —  and  state  facts  showing  either  that  the  taking 
was  unlawful  by  reason  of  defects  in  the  process,  or  other  causes 
specified,  or  state  facts  which  have  subsequently  occurred  by 
reason  of  which  the  detention  is  unlawful?^     See  Form  795]. 

VI.  That  said  chattels  have  not  been  seized  by  virtue  of  an 
execution  or  warrajit  of  attachments^  against  the  property  of  the 
plaintiil,  or  of  any  other  person,  from  or  through  whom  the 
plaintiff  has  derived  title  to  said  chattels,  or  any  part  thereof, 
since  the  seizure  thereof  \_or  if  they  have  been  so  seized,  say, 
except  as  in  hereinafter  stated  * —  and  state  the  seizure  and  its  un- 
lawfulness, and  set  forth  the ,  facts  on  luhich  exemption  frotn 
the  seizure  is  claimed,  or  specify  facts  which  have  subsequently 
occurred  by  reason  of  which  the  detention  is  unlaiuful.  See 
Form  795]. 

VII.  That  the  actual  value  of  [each  of]  said  chattels  is  as 
above  stated,  amounting  in  the  aggregate  to  dollars.®^ 

VIII.  That  said  plaintiff  has  brought  this  action  in  this  court 
against  said  defendant  Y.  Z.  to  recover  the  possession  of  said 
chattels.  That  said  summons  has  been  personally  served,  and  no 
answer  has  been  served  by  said  defendant,  and  his  time  to 
answer  has  not  expired  [^or  if  in  default  for  not  appearing  or 
pleading,  has  fully  expired,  but  final  judgment  has  not  been 
entered  —  or,  that  said  summons  has  not  yet  been  served] . 

[Jurat.]  [Sigjiature.] 

FORM  No.  794. 
Affidavit  made  by  agent  or  attomey.ss 

{The  following  additions  should  be  made  to  the  preceding  Form 
when  made  by  the  attorney  or  agent  of  the  party:'] 
[If  all  the  material  facts  are  personally  known:]  That  all  the 

facts  alleged  herein  are  within  deponent's  personal  knowledge ; 

80  Plaintiff's    property    was    seized  district."    Held,  wholly  insufficient  to 

under  a  warrant  to  collect  a  school  authorize  the  replevy.    Norria  v.  Jones, 

tax;  the  affidavit  stated  that  the' tak-  7  Misc.  198,  27  N.  Y.  Supp.  209,  aflf'd, 

ing  and  detention  of  plaintiff's  prop-  81  Hun,  304,  30  N.  Y.  Supp.  1134. 

erty  was  unlawful  by  reason  of  the  81  See  id.  137,  §  243,  etc. 

following  defects   in   the   process,   to  82  Either     aggregate     or     separate 

wit:    "  The  said  tax  contains  moneys  value  may  be  given.     N.  Y.  Code  Civ. 

to  be  raised  thereby  which  were  not  Pro.,  §  1697. 

properly  and  justly  chargeable  to  said  83  Under  Code  Civ.  Pro.,  §  1712, 
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that  deponent  was  tlie  agent  for  the  plaintiff  in  and  had  personal 
charge  of  all  of  the  transactions  involved  in  this  action.®* 

[If  some  of  the  material  facts  are  based  upon  information  and 
belief,  give  reason  for  absence  of  party's  affidavit,  and  disclose 
grounds  of  deponent's  belief,  as:'] 

That  the  plaintiff  is  not  within  the  county  of  _    ,  where 

his  attorney  resides,  [or  has  his  office,]  but  said  plaintiff^  is  now 
[state  where].  That  the  sources  of  deponent's  information  and 
grounds  of  his  belief  are  [state  in  general  form.Y^ 


FORM  No.  795. 
Affidavit  in  replevin  where  exempt  property  has  been  seized  on  execution.86 

[Insert  in  Form  Y93  at  the  *.•]  That  said  property  is  [a  part 
of]  plaintiff's  necessary  household  furniture,  the  value  of  all  of 
which  is  and  at  the  time  of  levy  was  in  the  aggregate  less  than 
[one  hundred  and  fifty]  dollars,  besides  the  articles  specifically 
declared  exempt  by  the  statutes  of  this  State ;  and  the  plaintiff  is 
a  householder,  supporting  a  family  consisting  of  [his  wife  and  one 
child]  ;  wherefore,  said  property  is  exempt  by  law  from  seizure 
under  execution,  as  deponent  is  advised  by  his  counsel  and  verily 
believes. 

[Or,  That  plaintiff  is  a  householder,  and  by  occupation  —  a 
carpenter  and  master  builder ; —  and  that  said  chattels  are  the 
working  tools  and  implements  of  plaintiff,  necessary  to  the  carry- 
ing on  of  his  said  business  —  or,  that  deponent  is  a  physician, 
and  the  said  horse  and  carriage  are  necessary  to  enable  him  to 
carry  on  the  practice  of  his  profession ; —  wherefore,  said  property 
is  exempt  by  statute  from  seizure  under  execution,  as  deponent  is 
advised  by  his  counsel  and  verily  believes.] 

84  The  requirement  in  attactment  86  See  N.  Y.  Code  Civ.  Pro.,  §§  1390, 
that,  in  addition  to  the  agent's  oath       1391. 

of  knowledge,   he  must  disclose  how  Under  the  former  statute  requiring 

he  obtained  the  knowledge,  may  not  the   affidavit   to   "  show  "   exemption, 

apply  upon  replevin  proceedings.     See  the  same  rule  that  the  facts  on  which 

Sloan  V.  Impl.  Dealers  Mfg.  Co.,  post.  the    exemption     depends     should    be 

85  The  affiant  is  not  required  to  set  stated  was  followed.  Spalding  v. 
forth  the  details  of  what  the  informa-  Spalding,  3  How.  Pr.  297,  1  Code  Rep. 
tion  is.  Sloan  v.  Impl.  Dealers  Mfg.  64.  Although  this,  perhaps,  was  not 
Co.,  25  Misc.  451,  55  N.  Y.  Supp.  558.  essential.  Roberts  v.  Willard,  id.  100. 
The  disclosure   should  be  similar  to 

that  in  the  verification  of  pleadings. 
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FORM  No.  796. 
Requisition  to  replevy.87 
To  the  sheriff®^  of  the  county  of 

I  hereby  require  you  to  replevy  the  chattels  mentioned  in  the 
within  [or,  annexed]  affidavit,  from  the  defendant.^" 
[Date.}  [Signature  and  office  address  of°}, 

Plaintiff's  attorney. 
[To  he  indorsed  upon  or  annexed  to  the  affidavit.'] 
[Furnish  sheriff  with  copy  affidavit,  requisition  and  undertak- 
ing for  service.] 
[Also  produce  requisition  and  affidavit  and  return,  on  the  trial; 
and  annex  them  to  judgment-roll.^^ 

FORM  No.  797. 
Unaertaking92  in  claim  and  delivery  (replevin). 

[Title  of  court  and  action.] 

Wheeeas,  affidavit  has  been  made®^  by  [or,  on  behalf  of]  the 
plaintiff  in  this  action,  that  the  defendant  therein  wrongfully 

title  or  right  of  possession  superior  to 
the  party  to  whom  he  was  commanded 
to  deliver  it.  Hoffman  v.  Conner,  76 
.N.  Y.  121. 

88  If  the  sheriff  is  a  party,  address 
to  the  coroner.  Simcoke  v.  Frederick, 
1  Ind.  54  (sanctioning  amendment  in 
this  respect).  N.  Y.  Code  Civ.  Pro., 
§  172.  As  to  deputies,  see  supra, 
pp.  372,  373. 

89  This  is  the  usual  form.  McCar- 
thy V.  Ockerman,  154  N.  Y.  565. 

00  This  requisition  is  good  without 
teste.  Even  if  it  were  process  (see 
N.  Y.  Code  Civ.  Pro.,  §  23 )  its  authen- 
tication is  specially  prescribed  by 
§  1694,  and  having  such  authentica- 
tion, it  is  not,  in  a  State  court,  void 
or  voidable  for  omission  in  the  teste. 
Id.,  §  24.  It  is  "  deemed  the  mandate 
of  the  court"  (compare  §  3343,  subd. 
2)  for  the  purpose  of  defining  the 
power  and  duty  of  the  sheriff.  Id., 
§§   100-107,  2270. 

91  N.  Y.  Code  Civ.  Pro.,  §  1717. 

92  For  general  rules  applicable  to 
undertakings,  see  supra,  p.  448.  As 
to  replevin  bond.  Bugle  v.  Myers,  59 
Ind.  73. 

93  Error  in  stating  the  date  of  the 
affidavit,  held  not  to  invalidate  the 
obligation.  Hyde  v.  Patterson,  1  Abb. 
Pr.  248. 


87  Must  be  indorsed  upon  or  an- 
nexed to  the  affidavit.  It  is  deemed 
the  mandate  of  the  court.      §  1694. 

The  sheriff  is  protected  in  taking 
the  property  from  the  defendants,  no 
matter  to  whom  the  property  belongs, 
and  no  action  can  be  maintained  ex- 
cept after  af&davit  or  claim.  Bullis 
V.  Montgomery,  50  N.  Y.  353;  Has- 
tings V.  Nagel,  83  Hun,  205,  31  N.  Y. 
Snpp.  598. 

This  does  not  protect  the  sheriff 
when  he  takes  the  goods  from  a  per- 
son other  than  the  defendant  or  his 
agent,  and  such  person  has  an  owner- 
ship or  special  property  in  them.  Otis 
V.  Williams,  70  N.  Y.  208  (case  of  a 
wife  pledgee  of  her  husband's  goods ) . 
State  V.  Jennings,  14  Ohio  St.  73. 
And  the  sheriff  cannot  be  directed  by 
the  court  to  take  the  property  from 
the  possession  of  a  third  person  not 
shown  to  have  any  connectioTi  with 
the  defendant.  Lehman  v.  Mayer,  8 
App.  Div.  311,  40  N.  Y.  Supp.  933. 
Otherwise  if  the  goods  obviously  be- 
long to  defendant  and  are  merely  in 
the  bare  possession  of  a  third  person. 
Wells  on  Eeplev.,  §  266.  But  under 
an  execution  on  the  judgment,  the 
sheriff  must  take  the  property  if  he 
finds  it  in  the  hands  of  a  third  per- 
son, unless  he  can  justify  his  refusal 
by  showing  that  such  person  had  a 
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detains  certain  chattels  in  the  said  affidavit  mentioned,  of  the 
value  of  dollars,  and  the  plaintiff  claims  the  immediate 

delivery  of  such  chattels  to  him : 

Now,  theeefgee,  in  consideration®*  of  the  taking  of  said 
property,  or  any  part  thereof,  by  the  sheriff  of  the  county  -wuere 
the  same  may  be  found,  by  virtue  of  the  said  affidavit,  and  the 
requisition  thereupon  indorsed,  we,*®  the  undersigned  C.  D.,  of 
[residence'],  and  E.  F.,  of  [residence'],  do  hereby  jointly  and 
severally  undertake  and  become  bound  to  the  defendant®"  in  the 
sum  of  [not  less  than  twice  the  aggregate  value  as  stated  in 
affidavit],  for  the  prosecution  of  said  action;®^  for  the  return  of 
said  chattels®®  to  the  defendant,  if  possession  thereof  is 
adjudged  to  him,  or  if  said  action  abates®®  or  is  discontinued 
before  said  chattels  are  returned  to  the  defendant ;  ^  and  for  the 
payment  to  the  defendant  of  any  sum^  which  the  judgment  awards 
to  him  against  the  plaintiff. 

[Date.]  [Signature.] 

[Acknowledgment  or  proof,  as  in  Form  254;  and  affidavits  of 

sufficiency,  as  in  Forms  252,  253.] 
[To  be  delivered  by  sheriff  to  the  defendant  if  he  delivers  chattel 

to  plaintiff.]^ 

FORM  No.  798. 

Approval  of  undertaking,,  hy  sherifi.4 

I  approve  the  within  undertaking  both  as  to  its  form  and  the 
sufficiency  of  the  sureties  therein. 

[Signature  of], 
[Date.]  Sheriff  of  county. 

84  No  special  consideration  is  neces-  obligation.     Parrott  v.  Scott,  6  Mont, 

sary  (Harrison  «.  Utley,  6  Hun,  565),  340,  12  Pac.  Eep.  763.      A  dismissal 

but  the  sureties  will  not  be  bound  ex-  by  plaintiff  is  a  breach.      Id. 
cept  upon  a  replevy.      Pettit  v.  Allen,  98  The  sureties  are  liable  only  if  the 

64  App.  Div.  579,  72  N.  Y.  Supp.  287.  chattels  are  taken  by  virtue   of  the 

95  It  is  not  essential  that  plaintiff  requisition.  Pettit  v.  Allen,  64  App. 
execute  the  undertaking  {N.  Y.  Code  Div.  579,  72  N.  Y.  Supp.  287.  If  the 
Civ.  Pro.,  §  811)  ;  even  when  the  stat-  chattel  is  not  returned,  the  liability 
ute  requires  an  undertaking  "  on  be-  is  for  its  value.      Id. 

half  of  the  plaintiff."     Hedderick  v.  99  Required  by  N.  Y.  Code  Civ.  Pro., 

Poutet,    6   Mont.    345,    12   Pac.   Rep.  §  1736. 

765;    s.  P.,  supra,  Chap.  I,  Art.  VI,  1  Judgment    of    dismissal    will    not 

Bonds,  p.  26.     If  he  does,  two  sure-  render     sureties     liable.       Bown     v. 

ties  besides  are  necessary.     Burns  v.  Weppner,  62  Hun,  579,  17  N.  Y.  Supp. 

Robbins,  1  Code  Rep.  62.  193. 

96  Where  the  statute  required  a  bond  2  This  includes  costs.  Church  Co. 
to  the  party,  one  to  the  sheriff  was  v.  Dorsey,  38  Misc.  542,  77  N.  Y. 
held  void.  Purple  v.  Purple,  SPick.  Supp.  1065;  Canlon  i\  Dixon,  14  Oreg. 
226.     See  supra,  p.  27.  293,   12  Pac.  Rep.  394. 

97  Omission     here     of     the     words  3  N.  Y.  Code  Civ.  Pro.,  §  1708. 

"  without    delay,    and    with    effect,"  4  The  approval  of  the  sheriff  is  a 

though    contained    in    the    Montana       ministerial  act  and  one  for  his  pro- 
statute,   held   not  to   invalidate   the      taction.      But  he  cannot   arbitrarily 
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FORM  No.  799. 
Notice  of  exception  to  sureties  in  replevin. 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  defendant  excepts  to  the  plaintiff's 
sureties  upon  the  undertaking  for  replevin  herein  [and  to  the 
form  and  sufficiency  of  said  undertaking.®] 

[Date.']  [Signature  and  office  address  of], 

Defendant's  attorney  [or,  if  he 
has  not  appeared,  of  defendant, 
or  his  agent  or  attorney.]^ 
[Address  to], 

Sheriff  of  county. 

[If  not  served  within  three  days  after  the  replevying  and  service 
of  copy,  requisition,  etc.,  all  objections-  to  sureties  are  waived.]'' 

FORM  No.  800. 
Notice  of  justification  of  sureties  in  replevin. 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  sureties  in  the  undertaking  for 
replevin  given  on  behalf  of  the  plaintiff  herein  will  justify  before 
Hon.  J.  K.,  one  of  the  justices  of  this  court,  at*  ,  on 

the  day  of  next,®  at  o'clock  in  the  noon. 

[Date.]  [Signature  and  office  address  of] 

Plaintiff's  attorney. 

refuse  his  approval.     Nosser  v.  Cor-  Willetts,  1  Barb.  20;  Decker  v.  Jud- 

win,  36  How.  Pr.  540.  son,   16  N.  Y.  439,  443.      See  N.  Y. 

The  sheriff  should  indorse  his  ap-  Code  Civ.  Pro.,  §§  725,  730. 

proval  on'  the  undertaking.     Burns  V.  After   the   chattel   has   been   deliv- 

Robbins,  1  Code  Rep.  62.  ered  to  plaintiff  by  the  sheriff,  plain- 

5  A  notice  of  exception  to  the  suffl-  tiff's  undertaking  being  approved,  or 

eiency    of    the    undertaking    is    not  not   having   been   excepted   to,    there 

sufficient  as  a  notice  of  exception  to  seems  to  be  no  authority  in  the  court 

the  sufficiency  of  the  sureties.     Young  to  require  plaintiff  to  give  a  new  un- 

V.  Colby,  2  Code  Rep.  68.  dertaking  on  the  ground  that  his  sure- 

The  court  has  no  power  to  inquire  ties   have  become   insolvent.     Hohen- 

into  the  real  value  of  the  chattel,  and  stein  v.  Westm.  Candle  Co.,  31  App. 

compel   the   giving   of   an   additional  Div.  11,  52  N.  Y.  Supp.  235,  6  Anno, 

undertaking.    U.  S.  Land  Co.  v.  Bus-  Cas.  16;  Ludewig  v.  Dunsceith,  2  Law 

sey,  53  Hun,  516,  6  N.  Y.  Supp.  416,  Bui.  97. 

17  Civ.  Pro.  164.  e  N.  Y.  Code  Civ.  Pro.,  §  1703. 

Defect  in  an  undertaking  may  be  7  Id. 

cured   upon   exception   thereto.       De  s  Within  the  county  where  the  chat- 

Reguie  v.  Lewis,  3  Robt.  708 ;   Smith  tel  was  replevied  or  the  county  where 

V.  McPall,  IS  Wend.  521,  523.  one  of  the   sureties  resides.      N.   Y. 

/*  seems,  the  court  will  allow  a  new  Code  Civ.  Pro.,  §  1705. 

undertaking   to  be   given   nunoe  pro  9  Not  less  than  five  or  more  than 

tunc,  when  the  one  given  in  the  first  ten  days  thereafter.     Code  Civ.  Pro., 

instance   is   defective.      Newland    v.  §§'  578,  1705. 
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[If  defendant  has  appeared,  serve  upon  his  attorney,  otherwise 
serve  sheriff.  Serve  within  ten  days  after  exception  to  sure- 
ties.''] 

FORM  No.  801. 
Notice  of  abandonment  of  part  of  claim  in  replevin.ii 

[Title  of  cause  and  action.] 

Please  take  notice,  that  the  plaintiff  herein  abandons  so  much 
of  his  claim  in  this  action  as  relates  to  the  following  chattels 
which  have  not  been  replevied,  to  wit  [specifying  them]. 
[Date.]  [Signature  and  office  address  of], 

Plaintiff's  attorney. 
[Address]  To  , 

Defendant's  attorney. 

FORM  No.  802. 

Notice  by  defendant  that  he  demands  judgment  for  return  or  value  of  chattel 

replevied.i2 

[Title  of  court  and  action.] 

Please  take  notice,  that  the  defendant  herein  demands  judg- 
ment for  the  return  of  the  property  replevied  herein  and  delivered 

10  N.  Y.  Code  Civ.  Pro.,  §  1703.  referred  to,  are  those  regulating  bonds 

Further  time  may  be  given  sureties  and     undertakings     generally.       See 
to   justify,    but   a   new   notice   must  supra,  pp.  25,  448. 
be  given.      Burns  v.  Eobbins,  1  Code  If  the  sureties   fail  to  justify  de- 
Rep.  62.  fendant  is  entitled  to  an  immediate 

The   New   York   statute   as   to   re-  return   of   the   chattels.      Koerkle   v. 

plevin  (N.  Y.  Code  Civ.  Pro.,  §  1705)  Pangburn,    30    Misc.    776,    62    N.   Y. 

provides  as  follows:  Supp.  814.      i'he  sheriff  is  personally 

1  ne  justification  of  sureties,  as  pre-  liable  if  he  delivers  the  chattels  to  the 

scribed  in  either  of  the  last  two  sec-  plaintiff,  and  the  defendant  prevails, 

tions,  must  take  place,  either  in  the  Webb  v.  Hecox,  27  Misc.  169,  58  N.  Y. 

county    where    the    chattel    was    re-  Supp.  382. 

plevied,  or  in  the  county  wnere  one  of  11  Under    N.    Y.     Code    Civ.    Pro., 

the  sureties  resides.      The  provisions,  §  1719,  serve  with  or  before  notice  of 

regulating   the   justification   of   bail,  trial,  and  produce  on  the  trial, 

contained  in  article  third  of  title  first  This    section    does    not    permit    a 

of  chapter  seventh  of  tnis  act,  govern,  plaintiff  to  abandon  part  of  a  cause 

except    as    otherwise    expressly    pre-  of    action    for    replevin,    and    subse- 

scribed  in  this  art'-V.  with  respect  to  quently  waiving  the  tort  as  to  that 

the  notice  of  justification  of  the  sure-  part  and  suing  upon  contract.     See- 

tics;    the    oflBcer   before    whom    they  man    v.    Handler,    26    Misc.    372,    56 

must  -nstify;  the  substitution  of  new  N.  Y.  Supp.  210;  Wile  v.  Brownstein, 

sureties   or   a   new  undertaking;    the  35  Hun,  68. 

examination  and  qualifications  of  the  12  Allowed  by  N.  Y.  Code  Civ.  Pro., 

sureties ;    and   the   allowance    of   the  §  1725,  to  be  served  within  the  time 

undertaking.       But   after   the   allow-  allowed  for  service  of  a  notice  of  trial, 

ance,  the  undertaking  and  examina-  If  served  a  copy  should  be  produced 

tion  must  be  delivered  to  the  sheriff.  on  the  trial  with  the  pleadings.     Id. 

The  provisions  of  chapter  7,  here 
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to  the  plaintiff  lor,  to  a  person  not  a  party  to  tliis  action],  or  foi 
its  value  [with  dollars  damages  for  its  detention] . 

[Date.^     ■  \_Signature  and  office  address  of], 

Defendant's  attorney. 
[Address]  To  , 

Plaintiff's  attorney. 

FORM  No.  803. 
Notice  of  motion;  or  order;  for  setting  aside  replevin  (claim  and  deliveryis). 

[As  in  other  notices  of  motion,  continuing  as  to  the  object  of 
the  motion:]  that  the  affidavit  made  hy  the  plaintiff  in  this  action, 
and  the  requisition  to  the  sheriff  of  the  county  of  ,  indorsed 

thereon,  and  all  proceedings  taken  by  the  plaintiff  and  hy  the 
said  sheriff,  respectively,  by  virtue  thereof,  may  be  vacated  and 
set  aside  as  void  [and  irregular,  in  that — -specifying  ir- 
regularity complained  of,  as,  that  no  chattels  are  described  in  said 
affidavit  with  sufficient  accuracy  or  particularity  to  enable  the 
sheriff  to  identify  the  same  or  to  take  them  from  defendant's 
possession,  and  that  said  affidavit  fails  to  disclose  whether  the 
plaintiff's  agent  who  made  the  same  alleged  the  facts  upon  his 
personal  knowledge,  or  on  information  and  belief,  and  if  the 
latter  in  not  stating  the  sources  of  information  and  gronnds  of 
his  belief^*],    and  that  the  property  taken  by  the  said  sheriff 

Where  J;he  defendant's  answer  con-  ciency   of   description)  ;    McAdam    v. 

tains  a  demand  for  the  return  of  the  Walbran    ( above  —  affidavit    alleging 

chattel,  it  'is  not  necessary  to  serve  demand   veriiied   before   demand   was 

this  notice  in  order  to  be  entitled  to  made)  ;  O'Reilly  v.  Good,  18  Abb.  Pr. 

a  judgment  for  such  return.     McCobb  106,  42  Barb.  521;  Niagara.  Elev.  Co. 

V.  Christeansen,  27  Misc.  825,  59  N.  Y.  v.  McNamara,  2  Hun,  416,  4  Sup.  Ct. 

Supp.  187;  Rogers  v.  U.  S.  Fidelity,  (T.  &  C.)    604   (denying  affidavit), 

etc.,  Co.,  84  N.  Y.  Supp.  203.  As  to  amending  affidavit  or  supple- 

A  defendant  who  does  not  retake  mental  affidavit.  Van  Dyke  v.  N.-  Y. 

the  chattels,   under   Code    Civ.   Pro.,  State  Banking  Co.,  18  Misc.  661,  43 

§  1704,  must,  if  he  wishes  the  chattels  N.  Y.  Supp.  735 ;   Depew  v.  Leal,  2 

adjudged  to  be  returned  to  him  by  the  Abb.  Pr.   131;   Spalding  v.  Spalding, 

judgment,  either  demand  the  return  3  How.  Pr.  297,  1  Code  Rep.  64. 

in   his   answer,    or    serve    the    notice  A  defendant  in  default  cannot  at- 

given  in  this  form.      Bown  v.  Wepp-  tack  the  sufficiency  of  the  affidavit,  if 

ner,  62  Hun,  579,  17  N.  Y.  Supp.  193 ;  only  an  irregularity  is  complained  of. 
J^'reeman  v.  U.   S.   Fidelity,  etc.,  Co.,   ,    Paddock  v.  Guyder,  8  N.  Y.  Supp.  905. 

43  Misc.  364,  87  N.  Y.  Supp.  493.  l*  An    irregularity    which    is    not 

13  Move  before  the  court.      It  may  specified  in  the  notice  of  motion  or 

be  better  to  appear  specially  for  the  order   to   show  cause   may  be  disre- 

purpose  of  tue  motion.      Sco  Hyde  v.  garded.      Van   Dyke  v.  N.   Y.   State 

Patterson,  1  Abb.  Pr.  248.     Compare  Banking  Co.,  18  Misc.  661,  43  N.  Y. 

McAdam  D.  Walbran,  8  Civ.  Pro.  Rep.  Supp.  735.      A  defect  in  an  affidavit 

451_  is  such  an  irregularity.     Id..;  Kloh  v. 

As    to     grounds     of    motion,     see  N.  Y.  Fertilizer  Co.,  86  Hun,  266,  33 

Schwietering   v.    Rothchild,   26   App.  N.  Y.  Supp.  343. 
Div.  614,  50  N.  Y.  Supp.  206  (insuffi- 
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under  said  afHda^-it  and  requisition  may  be  restored  by  him 
to  the  said  defendant  [and  for  such  other  or  further  relief  as  may 
be  just,  and  for  the  costs  of  this  motion.] 

II.  DEFENDANT'S  PROCEEDINGS  FOE.  A  RETURN. 

FORM  No.  804. 
Notice  requiring  return  of  chattels  replevied. 

[Title  of  court  and  action.] 

Please  take  notice  that  the  above-named  defendant,  Y.  Z.,  re- 
quires a  return  to  him  of  the  chattels  replevied  herein  [or  specify 
what  if  only  part  are  to  he  returned.] 

[Date.]  [Signature  and  office  address  of], 

Defendant's  attorney  [or  if  he 
has  not  appeared,  of  defendant, 
or  his  agent.] 

To  the  sheriff  of 

the  county  of 
[Serve  with  affidavit  and  undertaking  —  as  in  next  two  Forms 
^  —  within  three  days  after  the  plaintiff's  replevy,  and  service  of 

requisition,  etc.^^] 
[Within  three  days  after  serving  them,  serve  notice  of  justification 

of   sureties^^    as   in    Form    800,    substituting    defendant   for 

plaintiff,  and  vice  versa.] 

FORM  No.  805. 
Affidavit  on  part  of  defendant  to  reclaim  chattels  replevied. 

[Title  of  court  and  action.] 
[Venue.] 
Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  [or  state  connection  with  defendant, 
etc.;  see  Form  794]  in  this  action. 

II.  That  on  the  day  of  ,  19  ,  the  chattels 
mentioned  in  the  annexed  notice  were  replevied  herein,  and  a  copy 
of  the  affidavit,  requisition  and  undertaking  served  upon  deponent 
[or,  said  defendant]. 

III.  That  the  defendant  does  not  except  to  the  plaintiff's  sure- 
ties herein. 

15  N.  Y.   Code   Civ.  Pro.,  §§   1703,  le  Id.,  §  1704,  last  clause. 

1704. 
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IV.  That  deponent  \_or,  the  defendant]  is  the  owner,  and 
lawfully  entitled  to  the  possession  of  the  aforesaid  chattels  [or, 
is  lawfully  entitled  to  the  possession  of  the  aforesaid  chattels, 
by  virtue  of  a  special  property  therein,  by  reason  of  the  follow- 
ing facts : —  set  forth  facts  creating  special  property/''  see  Form 
794.] 

[Jurat.]  [Signature.] 

FORM  No.  806. 
Undertaking  for  defendant  to  reclaim  chattels  replevied.is 
[Title  of  court  and  action.] 

Wheeeas,  the  plaintiff  in  this  action  has  claimed  the  deliv- 
ery to  him  of  certain  chattels,  specified  in  the  affidavit  made  by 
[or,  on  behalf  of]  the  plaintiff  for  that  purpose,  of  the  alleged 
value  of  dollars,  [and  has  caused  — •  part  of  —  the  same 

to  be  replevied^®  by  the  sheriff  —  coroner  —  of  the  county  of  , 

pursuant  to  Chapter  14  of  the  Code  of  Civil  Procedure],  but 
the  same  have  not  yet  been  delivered  to  the  plaintiff;  and, 
whereas,  the  defendant  requires  [the  part  of]  said  chattels  so 
replevied  to  be  returned  to  him  [if  only  a  part  of  those  taken,  say, 
to  wit  —  describing  them]  : 

Now,  THEEEFOEE,  we,  the  undersigned,  C.  D.,  of  [residence 
address],  and  E.  F.,  of  ,  in  consideration  of  the  premises 

and  pursuant  to  the  statute  in  such  case  made  and  provided,  do 
hereby  jointly  and  severally  undertake  and  become  bound  to  said 
plaintiff  in  the  sum  of  [not  less  than  twice  the  value  of  the  chattel 
of  which  return  is  demanded,  as  such  value  is  stated  in  plaintiff's 
affidavit]'^''  dollars,  for  the  delivery  to  the  plaintiff  of  the  said 

17  Required  by  N.  Y.  Code  Civ.  Pro.,  was  different  or  other  property. 
§  1704.  Where  the  defendant's  affi-  Martin  «.  Gilbert,  119  N.  Y.  298.  The 
davit  shows  that  he  received  the  prop-  Supreme  Court  has  power  to  allow  an 
erty  from  another  person,  for  safe  undertalcing  inadvertently  containing 
keeping,  it  is  not  an  objection  that  such  a  recital  to  be  withdrawn,  and 
hia  affidavit  alleges,  on  information  a  new  undertaking  substituted.  Dale 
and  belief  only,  that  such  third  per-  v.  Gilbert,  128  iS.  Y.  625. 

son  is  the  owner.     Lange  v.  Lewi,  58  Of  course,  such  a  recital  cannot  be 

N.  Y.  Super.  Ct.  265,  11  N.  Y.  Supp.  required,  and  its  absence  is  notice  to 

202.  plaintiff  that  defendant  proposes  to 

18  Under  Code  section  1704  the  de-  litigate  not  only  the  title  but  the 
fendant  may  retake  chattels  replevied  identity  of  the  property  replevied, 
though  not  described  in  the  plaintiff's  Rouse  v.  Haas,  26  App.  Div.  171,  49 
affidavit.    Martina.  Gilbert.  119  N.Y.  N.  Y.  Supp.  867. 

298.  20  It  seems  that  if  plaintiflF's  affi- 
le Such  a  recital  acts  as  a  conclu-  davit  states  only  the  aggregate  value, 
sive  admission  on  defendant's  part  and  the  sheriff  seizes  only  a  part  of 
that  he  had  possession  of  tne  property  the  chattels,  the  defendant  may  tender 
described  in  plaintiff's  affidavit,  and  an  undertaking  for  a  proportionate 
he  is  estopped  from  showing  that  it  part  of  the  aggregate  valufe.    Webber 
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[part  of^^l  said  chattels  if  delivery  thereof  is  adjudged,  or  if  the 
action  abates  in  consequence  of  the  defendant's  death ;  and  for  the 
payment  to  plaintiff  of  any  sum  which  the  judgment  awards 
against  the  defendant. 

[Date.]  [Signatures.] 

[Acknowledgment  or  proof,  as  in  Form  I,  p.   3;  Affidavits  of 

sufficiency,  unless  waived  hy  sheriff ^'^  as  in  Forms  252,  253, 

p.  479.] 
[Notice  of  justification,  as  in  Form  800,  substituting  defendant 
for  plaintiff,    and  vice  versa.] 

III.     INTERVENTION  OP  THIRD  CLAIMANT.23 

FORM  No.  807. 

Affidavit  of  third  claimant  in  replevin.24 

[Title  of  court  and  action.] 
[Venue.] 

M.  ~S.,  being  duly  sworn,  says: 

I.  That  he  [or,  one  Q.  E.,  of  ^^]  claims,  as  against  the 
defendant  herein,  the  possession  of  the  chattels  below  described 
by  a  right  existing  at  the  time  that  said  chattels  were  in  this 
action  replevied  of  the  defendant  by  the  sheriff  of  the  county 
of 

II.  That  deponent  [ori  said  Q.  E.J  is  and  was  at  the  time  of 
such  taking  [the  sole  owner  and]  lawfully  entitled  to  the  pos- 
session of  such  chattels,  which  are  described  as  follows  [specify 
chattels  claimed  if  only  part  are  claimed].  [That  deponent's 
—  or,  said  Q.  R.'s  —  right  to  such  possession  arises  from  —  state 
facts  upon  which  right  to  possession  depends;  see  Form  794.] 

[//  affidavit  is  made  hy  agent  or  attorney,  allege  circumstances 
as  in  Form  794,^®  substituting  for  plaintiff  the  name  of  the  third 
person.] 

[Jurat]  [Signature.] 

V.  Manne,  22  Abb.  N.  C.  151,  aSE'd,  105  23  See  paragraph  9,  p.  1151,  supra; 

N.  Y.  627.     Compare  Code  Civ.  Pro.,  Code  Civ.  Pro.,  §  1709. 

§  1698.  24  No  other  demand  than  service  of 

21  Defendant's  undertaking  may  the  affidavit  and  notice  of  claim  is 
properly  be  limited  to  cover  only  the  necessary.  Manning  v.  Keenan,  73 
chattels  actually  taken  by  the  sheriff.  N.  Y.  45.  It  may  be  served  at  the 
Webber  v.  Manne,  22  Abb.  N.  C.  151;  sheriff's  office.  See  supra,  Form  223, 
less   fully,   42    Hun,    557,    aff'd,    105  p.  409,  Service. 

N.  Y.  627.  25  If  the  affidavit  is   not  made  by 

22  See  Grant  v.  Booth,  21  How.  Pr.  the  claimant,  allege  particulars,  as  in 
354.  Form  No.  794. 

26  N.  Y.  Code  Civ.  Pro.,  §  1712. 
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FORM  No.  808. 
Notice  to  be  indorsed  on  above. 
To  the  sheriff  of  the  county  of  : 

Take  notice,  that  I  claim  the  chattels  referred  to  in  the  within 
affidavit,  and  demand  that  you  deliver  them  to  me. 

fDate.]  [Signatu7-e  and  office  address.] 

FORM  No.  809. 
Notice  by  sheriff  to  plaintiff  in  replevin,  of  third  claimant.27 
[Title  of  court  and  action.] 

Take  notice  that  one  M.  N.,  claims  the  property  replevied  by  me 
in  this  action,  and  has  served  upon  me  an  affidavit  of  such  claim 
in  accordance  vpith  the  provisions  of  §  1709  of  the  Code  of  Civil 
Procedure,  a  copy  of  which  affidavit  is  hereunto  annexed;  and 
that  I  hereby  require  indemnity  against  such  claim. 

[Date.]  [Signature  of], 

Sheriff. 
[Address]  To  , 

Plaintiff's  attorney. 

FORM  No.  810. 
Undertaking  of  indemnity  by  plaintiff  against  third  claimant  in  replevin.28 

[Title  of  court  and  action.] 

Wheeeas,  M.,ISr.  claims  [to  be  the  ov/ner,  and]  to  have  the 
right,  as  against  defendant,  to  the  possession  of  the  following 
chattels,  viz.,  [specify  them],  which  have  been  taken  by  O.  P., 
as  sheriff  of  the  county  of  ,  upon  the  affidavit  and  requi- 

sition of  the  plaintiff  herein : 

Now,  theeeeoee,  we,  C.  D.,  of  ,  and  E.  P.,  of  , 

do  hereby  jointly  and  severally  undertake  to  indemnify  said 
sheriff  against  any  liability  for  damages,  costs  or  expenses  to  be 
incurred  in  an  action  brought  against  him  by  said  M.  IST.,  or  a 
person  deriving  title  from  or  through  said  M.  IST.,  by  reason  of 
the  taking  or  detention  of  said  chattels,  or  their  delivery  to  the 
plaintiff,  not  exceeding  the  sum  of  dollars  [at  least  $500, 

and  not  less  than  actual  value  of  chattel  and  $250  in  addition 
thereto] . 

[Date.]  [Signatures.] 

[Acknowledgment   or  proof,   as   in  Form    1,   p.    3.     Affidavits 

of  sufficiency  as  required  in  N.  Y.  Civ.  Pro.,  §  1711.] 

[Justification  as  in  case   of  hail,  if  required  hy  sheriff.] 

27  N.  Y.  Code  Civ.  Pre,  §  1709.  28  See  Forms  Nos.  797  and  806,  and 

notes. 
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IV.    PROCEEDINGS  AGAINST  SHERIFF. 

FORM  No.  811. 
Notice  to  sheriff  to  make  return  in  replevin.29 

{Title  of  court  and  action.^ 

To  the  sheriff  of  the  county  of  : 

Take  notice,  that  you  are  hereby  required,  within  ten  days  after 
service  upon  you  of  this  notice,  to  file  with  the  clerk  of  this 
court  the  plaintiff's  affidavit  herein,  and  the  accompanying  requi- 
sition, with  a  return,  as  required  by  law,  stating  in  what 
manner  you  have  executed  the  latter,  or  to  show  cause  at  a  Special 
Term  of  this  court,  to  be  held  at  the  [Court  House]  in  the  [city] 
of  ,  on  the  day  of  ,  19     ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  why  you  should  not  be  punished  for  a  contempt  of  this 
court,  and  an  attachment  should  not  issue  against  you  therefor. 
\_Signature  and  office  address  of], 

\^Date.]  Attorney  for 

29  See  N.  Y.  Code  Civ.  Pro.,  §  1716;      N.   Y.    Gen.    Rules   No.    6,   and   Con- 
tempt, in  Volume  II. 
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AKTICLE  VII. 

Seizure  of  chattel  itndee  foeeclosuee. 
1.  Power  of  tne  court.  (813)   Undertaking. 

(814)   Warrant  to  seize  chattel  un- 
FOBMS.  der  foreclosure. 

(812)  AfSdavit  to  obtain  warrant  to 
seize  chattel  under  foreclos- 
ure of  lien. 

1.  Power  of  the  courfl  —  The  power  of  the  court  to  issue  a 
warrant  for  the  seizure  of  a  chattel  on  the  ground  that  the  action 
was  brought  to  foreclose  a  lien  thereon,  is  purely  statutory.^" 
But  a  somewhat  equivalent  remedy  may,  upon  proper  facts,  be 
had  by  receivership,^^  or  by  order  to  deposit  in  court  or  deliver 
to  plaintiff, ^^  or  by  attachment.^*  But  the  lien  must  be  exist- 
ent.] ** 

The  court  has  power,  as  in  attachment,  to  discharge  the  war- 
rant upon  the  giving  of  proper  security.*^ 


■^ORM  No.  812. 
Affidavit  to  obtain  warrant  to  seize  chattel  under  foreclosure  of  Iien.36 

[Title  of  court  and  action.} 
[Venue. 1 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  plaintiff  in  this  action  [or  otherwise  state  his 
relation  to  the  causel. 

II.  That  this  action  is  brought  to  foreclose  a  lien  upon  [desig- 
nating chattel],   as  appears  by  the  complaint  herein;   that  the 

30Weisbaoh  v.  Pollock   (Wash.,  Jan.  1887),  13  Pac.  Rep.  417;  Carpenter  v. 
Lott,  31  Hun,  349;   N.  Y.  Code  Civ.  Pro.,  §  1737. 

31  Page  998  of  this  volume. 

32  Page  1142  of  this  volume.   , 

33  Page  1178  of  volume  II. 

34  Code  Civ.  Pro.,  §  1737. 

35  Kee  V.  Hip  Tong  Society,  25  Misc.  320,  54  N.  Y.  Supp.  570. 


36  Although  under  Code   Civ.  Pro.,  not    necessary    for    the    affidavit    to 

§  1738,  the  proceedings  to  procure  and  state  that  the  amount  claimed  is  due 

enforce  the  warrant  are  assimilated  above    all    counterclaims.      Blake    v. 

with  proceedings  on  attachment,  it  is  Crowley,  44  Hun,  344. 


I-IQS  Abbott's  pbactice  and  foems. 

summons  and  complaint  were  personally  served  on  the  defendant 
Y.  Z.  on  the  day  of  ,  19     . 

[State  fads  establishing  the  lien  and  the  plaintiff's  right  to  a 
sale.f' 

III.  That  said  lien  existed  at  the  commencement  of  this  ac- 
tion. 

IV.  That  the  plaintiff  is  not  in  possession  of  said  chattel,  but 
the  same  is  [as  deponent  is  informed  and  believes]  in  the  pos- 
session of  the  defendant.^*  [Here  add  any  circumstances  sup- 
porting plaintiff's  right  to  enforce  immediate  surrender. '\ 

[Jurat.]  [Signature.] 

FORM  No.  813. 

Undertaking  to  obtain  warrant  to  seize  chattel  under  foreclosure. 

[Title  of  court  and  action.] 

Whereas,  the  above-named  plaintiff  has  applied  or  is  about  to 
apply  to  [a  judge  of]  this  court  for  a  warrant  to  seize  certain 
chattels,  for  the  foreclosure  of  a  lien  on  which  chattels  this  action 
is  brought: 

IsTow,  THEEEFOEE  [follow  Form  834  from  the  asterisk;  hut  siib- 
stituting  in  place  of  the  ivord  "  attachment "  in  the  last  line,  the 
words  "  warrant  or  seizure."] 

FORM  No.  814. 
Warrant  to  seize  chattel  in  action  to  foreclose  Uen.39 

The  People  of  the  State  of  New  Yoek,  to  the  sheriff  of  the 
county  of  [or,  except  in  the  N.  Y.  City  Court,^°  may 

say,  to  the  sheriff  of  any  county]. 

Wheeeas,  in  an  action  brought  in  this  court  by  A.  B.  against 
Y.  Z.,  application  has  been  made  to  [the  undersigned,  a  judge  of] 
this  court  by  A.  B.,  plaintiff,  for  a  warrant  to  seize  and  safely 
keep  the  chattels  hereinafter  described,  to  abide  the  final  judg- 
■  ment  in  said  action;  and  it  satisfactorily  appearing  by  the  com- 
plaint and  affidavit  that  a  cause  of,  action  such  as  is  specified  in 
§  1737  of  the  Code  of  Civil  Procedure  exists  in  favor  of  the 
plaintiff  and  against  the  defendant,  to  foreclose  a  lien  for  the 

37  See  Powell  v.  Weaver,  56  Ga.  288.       a  judge  of  une  court  in  wliich  the  ae- 

38  See   Carpenter  v.  Lott,  81   Hun,       tion  is  pending. 

349.  40  See  N.  Y.  Code  Civ.  Pro.,  §§  339 

39  To  be  issued  only  by  the  court,  or      and  1738. 
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sum  of  dollars  upon  said  chattels;  and  that  the  plaintiff 

is  not  in  possession  of  said  chattels;  and  the  plaintiff  having 
given  the  undertaking  required  by  law: 

Now,      TOTT     ABE      HEREBY      COMMANDED    tO    ScizC    the    foUowing 

chattels,  to  wit  \_specify  samel,  being  the  chattels  described  in 
the  complaint  in  said  action,  or  so  much  thereof  as  may  be 
found  within  your  county,  and  to  safely  keep  the  same  to  abide 
the  final  judgment  in  the  action,  and  that  you  proceed  herein  in 
the  manner,  and  make  your  return  within  the  time,  required  of 
you  by  law. 

Witness  :  Hon.  [here  name  any  justice  of  the  Supreme  Court, 
if  the  caxise  in  which  the  warrant  is  issued  is  in  that  court,  add- 
ing], justice  of  oiir  said  court  [or  if  the  cause  is  in  a  County 
Court  or  the  N.  Y.  City  Court,  name  a  judge  thereof,  adding, 
judge  of  our  said  court],  at  the  County  Court  House  [or,  the 
City  Hall],  in  this  [^date  of  issue]  day  of  ,  19     . 

[7/  the  warrant  is  issued  by  the  court,  here  will  follow ;] 

[Signature  of  clerk.] 

[Seal,  if  any.] 

[If  iy  a  judge,  signature  of  judge  and  initials  of  title,  instead 
of  signature  of  clerk  and  seal.] 
[In  either  case  add  signature 

and  office  address  of], 

Attorney  for  plaintiff. 

[File  affidavit  within  ten  days  and  serve  summons  within  thirty 
days.]'^^ 

41  N.  Y.  Code  Civ.  Pro.,  §§  639,  1738. 


[End  of  Volume  I.] 


